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I. PURPOSE 
 

The purpose of these Rules of Practice is to ensure that the best interests and 
the legal interests of juveniles involved in dependency and abuse/neglect 
proceedings initiated under the Nebraska Juvenile Code are effectively 
represented by their court-appointed guardians ad litem. These rules are also 
promulgated to insure that the best interests of juveniles involved in delinquency, 
status offense, or other proceedings initiated under the Nebraska Juvenile Code 
are effectively protected when a guardian ad litem is appointed by the court for 
such juveniles. 
 

Comment  
 
It is important to clarify at the outset that these Rules apply only to guardians ad 
litem for juveniles involved in juvenile court proceedings. In juvenile proceedings, 
guardians ad litem are also appointed to represent incompetent adults or “any 
party as deemed necessary or desirable by the court.”1 An attorney is typically 
appointed to represent the legal interests of the juvenile in proceedings brought 
under §43-247(1),(2), (3)(b) and (4). Therefore, when the court appoints a 
guardian ad litem for a juvenile in a proceeding brought under §43-247(1),(2), 
(3)(b) or (4), a  guardian ad litem who has been appointed for such juvenile will 
not also serve as attorney for the legal interests of the  juvenile.  
 
These Rules of Practice do not apply to guardians ad litem appointed to 
represent juveniles and incompetent adults in district court domestic relations or 
county court probate proceedings. 
 

II. APPOINTMENT 
 
A. In accordance with the Nebraska Juvenile Code, only a lawyer duly 

licensed by the Supreme Court of Nebraska may be appointed to serve as 
guardian ad litem for a juvenile. 

 
B. The judicial appointment of a lawyer to serve as a guardian ad litem is 

personal to that lawyer, regardless of his or her affiliation with a law firm, 
partnership, coalition of attorneys, or any other entity. Except for clerical 
and administrative functions, the duties within the appointment of a 

                                            
1  Neb. Rev. Stat. §43-292.01 (2004) 
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guardian ad litem are not normally delegable to another person or lawyer, 
or to other members of the guardian ad litem’s law firm, partnership, 
coalition of attorneys, or other entity with which the guardian ad litem is 
affiliated.2  

 
C. Any lawyer who serves as a guardian ad litem must fulfill the training 

requirements described in Rule VII below. 
 

Comment  
 
[I-B] The duties of a guardian ad litem are not normally delegable to another 
person because the appointment of a guardian ad litem is personal to the 
attorney who will serve in that capacity. Even where the juvenile is situated at a 
great geographical distance from the guardian ad litem, to have another person 
act in lieu of the guardian ad litem in order to meet with the juvenile would not 
suffice to discharge the guardian ad litem’s duty of “consultation” with the 
juvenile, for several reasons. 1) any person who seeks to act in lieu of the 
guardian ad litem must be an attorney at law, as required by Nebraska law; 2), 
such attorney would have no have no legal authority to meet with the juvenile 
without express authorization from the court to conduct such a meeting with the 
juvenile, 3) in order to effectively interview or consult with the juvenile, the 
attorney would have to be familiar with the history and the issues of the case, 
and possibly to review or become privy to information contained in confidential 
records, raising issues of ethics and confidentiality; 4) effective consultation does 
not involve only interviewing the juvenile but in certain situations, also providing 
legal advice and direction to the juvenile regarding  the case. 
 
Furthermore, there are other statutory duties and authorities imposed upon a 
guardian ad litem (e.g., investigation of facts and relevant information, interviews 
with pertinent persons or resources, preparing written reports, making 
recommendations, exercising attorney functions) as well as the need for the 
guardian ad litem to establish a relationship with the juvenile, all of which militate 
against the notion that the essential duties of the and authorities of the 
appointment can be delegated to another person or attorney.  
 

                                            
2 The proposed language, while recommended by the sub-committee, nevertheless conflicts with 
the model proposed to the Commission and Supreme Court in the Minority Report. Consequently, 
should the Court adopt the model proposed in the Minority Report, this standard would not be 
included in final proposed Rules of Practice for GALs.  
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III. ROLE OF THE GUARDIAN AD LITEM34 
 
A. Nebraska law (§43-272) authorizes a guardian ad litem in juvenile 

proceedings to fulfill a “dual role,” with respect to the juvenile, that is, to 
serve as:  

 
1. An advocate for the juvenile who is deemed as the parent of the 

juvenile and charged with a duty to investigate facts and 
circumstances, determine what is in the juvenile’s best interests, 
report to the court and make recommendations as to the juvenile’s 
best interest, and to take all necessary steps to protect and 
advance the juvenile’s best interests; and 

  
2. As legal counsel for the juvenile. 

 
B. Where a lawyer has already been appointed to represent the legal 

interests of the juvenile, for example in a delinquency case, another 
lawyer who is appointed to serve as a guardian ad litem for such juvenile 
does not serve in the “dual role,” but shall function only in a single role of 
as guardian ad litem for the juvenile concerning the juvenile’s best 
interests, and shall be bound by all of the duties and shall have all of the 
authorities of a guardian ad litem, with the exception of acting as legal 
counsel for the juvenile. 

  
C. Accordingly, the following shall apply: 
  

1. In  serving as advocate for the juvenile to protect his or her best 
interests, the guardian ad litem shall make an independent 
determination as to the juvenile’s best interests, considering all 
available information and resources. The guardian ad litem’s 
determination as to best interests is not required to be consistent 
with any preferences expressed by the juvenile. 

 

                                            
3 See Appendix A for proposed changes to Rule 1.7 (Conflict of Interest) of the Nebraska Rules 
of Professional Conduct to accommodate potential conflicts created by the dual role for the 
guardian ad litem in juvenile court proceedings. 
4 This proposed section, while recommended by the sub-committee nevertheless conflicts with 
the model proposed to the Commission and Supreme Court in the Minority Report.  
Consequently, should the Court adopt the model proposed in the Minority Report, the wording of 
this standard would need to be altered to conform to the model ultimately selected by the 
Supreme Court. 
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2. After making such determination, the guardian ad litem shall 
present to the court his or her recommendations regarding the best 
interests of the juvenile and shall take steps necessary to advocate 
and protect the best interests of the juvenile.  

 
3. As legal counsel for the juvenile, the guardian ad litem shall be 

entitled to exercise and discharge all prerogatives to the same 
extent as a lawyer for any other party in the proceeding.  

 
4. Where the juvenile expresses a preference which is inconsistent 

with the guardian ad litem’s determination of what is in the best 
interests of the juvenile, the guardian ad litem shall assess whether 
there is a need to request the appointment of a separate legal 
counsel to represent the juvenile’s legal interests in the proceeding. 
In making such assessment, the guardian ad litem shall consider: 
a.  the juvenile’s age,  
b. the juvenile’s capacity,  
c. the juvenile’s level of maturity,  
d. the nature of the inconsistency between the juvenile’s 

expressed preference and the guardian ad litem’s determination 
as to the juvenile’s best interest.  

 
5. After making such assessment, the guardian ad litem shall request 

the court to make a determination as to whether special reasons 
exist for the court to appoint separate legal counsel to represent the 
legal interests of the juvenile, where the guardian ad litem 
determines all of the following:  

 
a. That the juvenile’s expressed preference represents the 

communication of a preference which is knowingly made by a 
juvenile of sufficient age, capacity and maturity; 

 
b.  That the juvenile’s expressed preference is of significance to 

any matter or issue in the case affecting the juvenile, and is 
within the bounds of law and reality; 

 
c. That the guardian ad litem believes that it would be a conflict of 

interest for the guardian ad litem to continue to act as legal 
counsel for the juvenile in light of the preference expressed by 
the juvenile.  

 
6. In any situation where the guardian ad litem has been appointed to 

represent more than one juvenile within the same case, the 
guardian ad litem shall ascertain throughout the case whether the 
guardian ad litem’s advocacy of the best interests or rights of any 
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one juvenile would be adverse to or conflict with the best interests 
or rights of any other juvenile represented by the same guardian ad 
litem. Where the guardian ad litem reasonably believes that to 
continue as guardian ad litem for all of the juveniles would be 
problematic in this specific regard, the guardian ad litem shall apply 
to the court for the appointment of a separate guardian ad litem 
and/or legal counsel for the juvenile(s), as the court sees fit in order 
to provide to assure that the interests of each juvenile involved in 
the case are adequately protected and represented. Where any 
juvenile has expressed a preference or position regarding a certain 
matter or issue, the guardian ad litem shall utilize the standards set 
forth in Rule III.C.5 above. 

 
7. If the court exercises its statutory authority to appoint separate legal 

counsel to represent a juvenile for whom a guardian ad litem has 
been appointed, such separate legal counsel shall represent the 
juvenile’s legal interests while the guardian ad litem shall continue 
to advocate and protect the juvenile’s social and best interests as 
defined under the Nebraska Juvenile Code. 

 
Comment  

 
[C-4 and C-5]  Rather than require the guardian ad litem to approach the court 
each and every time the juvenile expresses a preference which is inconsistent 
with the guardian ad litem’s determination of what is in the juvenile’s best 
interest, the better course would be to have the guardian ad litem, who is by 
statute “deemed a parent of the juvenile,” to exercise his or her independent 
judgment as a guardian ad litem by assessing the propriety of requesting the 
appointment of separate legal counsel to represent the legal interests of the 
juvenile. The reverse of this flies in the face of common sense, especially if the 
juvenile makes trivial, or frequently conflicting requests, including requests which 
are not grounded in fact or reality.  

 
IV. AUTHORITY OF THE GUARDIAN AD LITEM 

 
A.  Access To Information and the Juvenile  
 

1. The guardian ad litem is entitled to receive all pleadings, notices, to 
include timely notices of change of placement, and orders of the court 
filed in the proceeding, and should make reasonable efforts to obtain 
complete copies of the same. 

 
2. The guardian ad litem is entitled to receive copies of all case plans 

and court reports prepared by the Nebraska Department of Health 
and Human Services, the Nebraska Foster Care Review Board, any 
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Court Appointed Special Advocate, as well as reports, summaries, 
evaluations, records, letters and documents prepared by any other 
provider which the guardian ad litem deems relevant to the best 
interest or legal rights of any juvenile represented by the guardian ad 
litem. Where these documents are not provided as a matter of course 
to the guardian ad litem, they shall be provided upon the request of 
the guardian ad litem. 

 
3. The guardian ad litem, standing in lieu of the parent for a protected 

juvenile who is the subject of a juvenile court petition5 shall also have 
the same right as the juvenile’s legal guardian to: 1) obtain information 
from all professionals and service providers, including but not limited 
to verbal communications and written reports, summaries, opinions, 
and evaluations, and information regarding the juvenile’s placement; 
2) to receive notice of and participate in all conferences, staffings or 
team meetings, and hearings relating to the juvenile’s health, 
education, placement, or any other matter which, in the opinion of the 
guardian ad litem is relevant to, or which affects the best interests or 
legal rights of the juvenile. 

 
4. The guardian ad litem is authorized to communicate with and respond 

to inquiries for information regarding the juvenile made by the 
Nebraska Foster Care Review Board, the Health and Human Services 
case manager, or CASA. 

 
5. The guardian ad litem is authorized to make announced or 

unannounced visits to the juvenile at his or her home or placement, or 
at any location at which the juvenile may be present. 

 
6. The court shall facilitate the guardian ad litem’s authority to obtain 

information regarding the juvenile by including the following language 
in its initial order of appointment of the guardian ad litem: 

 
“The guardian ad litem appointed herein by this Cou rt shall have full legal 
authority to obtain all information which relates t o the above-named 
juvenile. 
 
“To that end, the guardian ad litem is hereby autho rized by this Court to 
communicate verbally or in writing with any agency,  organization, person, 
or institution, including but not limited to any sc hool personnel, counselor, 
drug or alcohol treatment provider; or police depar tment or other law 
enforcement agency; any probation, parole or correc tions officer; any 
physician, psychiatrist, psychologist, therapist, n urse, or mental health 

                                            
5  Neb. Rev. Stat. §§43-272.(2); 43-272.01(2)(a) (2004) 
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care provider; or any hospital, clinic, group home or treatment group home, 
or residential or mental health treatment facility or youth rehabilitation 
treatment center; any social worker, case manager, or social welfare 
agency, including the Nebraska Department of Health  and Human Services 
and its employees and administrators; any person or  agency or institution 
charged with supervising visitation; or any family member, guardian, foster 
parent, or any other person.  
 
“The guardian ad litem is further hereby authorized  to obtain from all 
persons, organizations, or entities, including but not limited to those 
described in the paragraph above, all information, including but not limited 
to the inspection of, and obtaining of complete cop ies of records, reports, 
summaries, evaluations, correspondence, written doc uments, or other 
information, orally or in any media form, which rel ate to the above-named 
juvenile even if such information concerns his or h er parents, or any other 
person or any situation that the guardian ad litem deems necessary in 
order to properly represent the juvenile’s interest s.” 
 

Comment  
 

[A-2 and A-3]  The guardian ad litem is entitled to full access to examine and 
obtain copies of all information, including but not limited to reports, summaries, 
evaluations, and documents from all providers such as physicians, therapists, 
psychologists, educators, agencies and their sub-contractors, etc., which, in the 
opinion of the guardian ad litem, relate in any manner to the juvenile or the 
juvenile’s best interests or rights, whether or not such information is regarded as 
confidential. Where these documents are not provided as a matter of course to 
the guardian ad litem, they shall be provided upon the request of the guardian ad 
litem. 
 
 [A-4] In addition to obtaining information, the guardian ad litem is also 
authorized to communicate with and respond to requests for information 
regarding the juvenile made by other participants in the case. The Nebraska 
Foster Care review Board, CASA, and  Health and Human Services all are 
charged with specific statutory duties to investigate and make recommendations 
to the court pertaining to the juvenile’s condition, circumstance, services and 
placement. The guardian ad litem should cooperate with all of these agencies in 
providing requested information. For example, the guardian ad litem should 
complete questionnaires from the Foster Care Review Board or attend meetings, 
when possible. 
 
[A-5] The guardian ad litem has the right to visit the juvenile at any place where 
the juvenile is located, e.g., a hospital or other medical facility, the juvenile’s 
school, daycare, parental or custodial home, placement, shelter, or other 
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treatment facility, as well as sites where visitation takes place between the 
juvenile and his or her parents. 

 
 
 

V. DUTIES OF A GUARDIAN AD LITEM 
 
   A.  Consultation With the Juvenile 

 
1. The phrase “consultation with the juvenile” as used in the Nebraska 

Juvenile Code, shall mean meeting in person with the juvenile, unless 
prohibited or made impracticable by exceptional circumstances, as set 
forth in Rule V.A.4 below. 

 
2. The guardian ad litem shall consult with the juvenile irrespective of the 

juvenile’s age or ability to communicate, at those times and intervals 
as required by the Nebraska Juvenile Code6.  

 
3. In addition to the statutorily required intervals for consulting with the 

juvenile, when possible, the guardian ad litem should consult with the 
juvenile when: 

 
a. The juvenile requests that the guardian ad litem meet with him or 

her; 
 
b. The guardian ad litem has received notification of any emergency, 

or other significant event or change in circumstances affecting the 
juvenile, including a change in the juvenile’s placement; 

 
c. Prior to any hearing at which substantive issues affecting the 

juvenile’s best interest or legal interests are anticipated to 
addressed by the court. 

 
d. The guardian ad litem shall make every effort to see the juvenile in 

his or her placement at least once, with respect to each such 
placement. 

 
4. Where an unreasonable geographical distance is involved between the 

location of the juvenile and the guardian ad litem, the guardian ad litem 
shall  explore the possibility of obtaining from the court an advance 
determination that the court will arrange for the payment or 

                                            
6  Currently, the Nebraska Juvenile Code requires a guardian ad litem to consult with the 
juvenile within the two weeks after his or her appointment, and once every six months thereafter. 
Neb. Rev. Stat. §43-272.01(2)(d) (2004) 
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reimbursement of the guardian ad litem’s reasonable expenses 
incurred in connection with the guardian ad litem’s travel to meet with 
the juvenile.  

 
5. “Exceptional circumstances” shall include but not be limited to those 

situations where an unreasonable geographical distance is involved 
between the location of the guardian ad litem and the juvenile. Where 
such exceptional circumstances exist, the guardian ad litem should 
attempt consultation with the juvenile by other reasonable means, 
including but not limited to telephonic means, assuming that the 
juvenile is of sufficient age and capacity to participate in such means of 
communication and there are no other barriers preventing such 
communication. Where consultation by telephonic means is also not 
feasible, the guardian ad litem should seek direction from the court as 
to any other acceptable method by which to accomplish such 
consultation with the juvenile. 

 
 

 
Comment  

 
[A-1]  It is crucial for the guardian ad litem to see the juvenile in his or her 
placement. The guardian ad litem must have the opportunity not only to 
communicate with the juvenile, but also to observe, inspect, and verify the 
juvenile’s surroundings, conditions, care and treatment in his or her placement. 
The guardian ad litem is also authorized to see or have access to the child at any 
other site or location where the child may be present. 
 
[A-2 and A-3] Under these Rules, Neb. Rev. Stat. §43-272.01(2)(d) represents 
the minimum frequency of contact expected between a guardian ad litem and a 
juvenile. The guardian ad litem should also consult with the juvenile at those 
intervals described in Rule V.A-3 above, and at any other time when, in the 
opinion of the guardian ad litem, such consultation is indicated by the needs of 
the child or the circumstances of the case. 
 
 [A-4 through A-6]  While there could be situations when it would be reasonable 
to perform such consultation with the juvenile by telephonic means, face-to-face 
contact and communication should remain the priority for the guardian ad litem. 
However, face-to-face contact might not feasible where, for medical or other 
health reasons the juvenile cannot have any contact with outside persons, or the 
where the juvenile is placed at such a great geographical distance from the 
guardian ad litem that it is simply unreasonable to expect the guardian ad litem to 
conduct in-person meetings with the juvenile on a regular basis 
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Where neither face-to-face nor telephonic consultation with the juvenile is 
feasible, the guardian ad litem should seek guidance from the appointing court as 
to an acceptable method which would suffice to accomplish the duty of 
consultation with the juvenile. Where there is such a great geographical distance 
between the location of the guardian ad litem and the juvenile so as to make it 
unreasonable for the guardian ad litem to consult in person with the juvenile on a 
regular basis, and consultation by telephonic means in not an option, the court 
may approve the use of another trained guardian ad litem who is locally available 
to conduct the consultation on behalf of the guardian ad litem. However, this 
would represent the exception and not the norm, and the court would need to 
approve such arrangement in advance, in light of the fact that the duties of the 
guardian ad litem are not delegable. 
 
B. Inquiry and Consultation With Others 
 

1. The guardian ad litem is required to make inquiry of the juvenile’s 
caseworker, foster parent or legal custodian and any other person 
directly involved with the juvenile who may have knowledge about the 
case, or the development of the juvenile. The guardian ad litem should 
also make inquiry of any other persons who have knowledge or 
information relevant to the juvenile’s best interests.7 The guardian ad 
litem may obtain such information through the means of direct inquiry, 
interview or the discovery process.  

 
2. The guardian ad litem has a duty to read and comprehend the court 

reports prepared by the Nebraska Department of Health and Human 
Services, the Nebraska Foster Care Review Board, the CASA 
volunteer, and from all other persons or providers assigned to the case 
who prepare and present such reports to the court.8 

 
C. Report and Recommendations to the Court 
 
1. The guardian ad litem has a duty to make written recommendations to the 

court in the form of a report regarding the temporary and permanent 
placement of the protected juvenile.9 Because the guardian ad litem is 
also required by statute to consider any other information “as is warranted 
by the nature and the circumstances of the particular case,”10 the guardian 
ad litem’s report should include written recommendations to the court 
regarding any other matter that affects or would affect the best interest of 
the protected juvenile.  

 

                                            
7  Neb. Rev. Stat. §43-272.01(2)(d) (2004) 
8  In re Interest of Antone C., 12 Neb. App. 152, 699 N.W.2d 69 (2003) 
9  Neb. Rev. Stat. §43-272.01(2)(f) (2004) 
10  Neb. Rev. Stat. §43-272.01(2)(g) (2004) 
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2. The guardian ad litem is required to submit a written report to the court at 
every dispositional hearing and review hearing.11 The information 
contained in the report of the guardian ad litem should include, but is not 
limited to the following information: 

 
a. Dates of, and description of the type of contact and communication 

with the juvenile. 
 
b. Listing of documents reviewed. 
 
c. The guardian ad litem’s concerns regarding any specific matters or 

problems which, in the opinion of the guardian ad litem, need 
special, further or other attention in order to protect or facilitate the 
juvenile’s best interests. 

 
d. The guardian ad litem’s assessment of and recommendations 

regarding the juvenile’s placement in light of his or her needs and 
best interests. 

 
 
 

Comment  
 
The written report of the guardian ad litem should not be a mere restatement of 
the same facts and the recommendations contained in the HHS case manager’s 
report, the CASA report, the Foster Care review Board report, or the report of any 
other provider. If the guardian ad litem agrees with the facts and 
recommendations of the reports of the case manager or other professionals, the 
guardian ad litem can reflect such agreement in his or her report.12 To the extent 
that the guardian ad litem’s independent investigation has uncovered significant 
material facts which do not appear in the HHS’s report and which facts would 
support a result or recommendation by the guardian ad litem which differs from 
that of HHS, those facts and recommendations should be presented to the court 
in the guardian ad litem’s report.13 
  

                                            
11  Neb. Rev. Stat. §43-272.01(2) (f) (2004) 
12  In re Interest of Antone C., 12 Neb. App. 152, 699 N.W.2d 69 (2003) 
 
13 This proposed section, while recommended by the sub-committee nevertheless conflicts with 
the model proposed to the Commission and Supreme Court in the Minority Report.  
Consequently, should the Court adopt the model proposed in the Minority Report, the wording of 
this standard would need to be altered to conform to the model ultimately selected by the 
Supreme Court.  
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While §43-272.01(2)(f) authorizes the guardian ad litem to complete a written 
checklist provided by the court, care should be taken to assure that any such 
checklist is adequate in terms of covering all of the areas applicable to the 
juvenile and allows for the guardian ad litem to set forth his or her 
recommendations, as well as any other concerns regarding the best interests of 
the juvenile.  
 
 
D. Participation in Court Proceedings 
 

1. The guardian ad litem shall attend all hearings unless expressly excused 
by the court. 

 
2. The guardian ad litem may testify.14 
 
3. Where the guardian ad litem is unable or unavailable to attend a hearing 

due to reasons such as personal illness, emergency, involvement in 
another court hearing, or absence from the jurisdiction, such guardian ad 
litem may make proper arrangements for another attorney to attend the 
hearing as long as no other party objects and as long as the hearing is not 
anticipated to be a contested evidentiary hearing. In such a situation, the 
guardian ad litem does not need to be excused from attendance at the 
hearing. 

 
4. The guardian ad litem shall advocate for the juvenile to be present at all 

court hearings as appropriate, and take steps where necessary to insure 
such attendance on the part of the juvenile. 

 
Comment  

 
[D-1 and D-2]  Where the guardian ad litem is unable to attend a hearing due to 
reasons such as personal illness or emergency, unavailability as the result of 
being out-of-town, involvement in other litigation, etc., and where a contested 
evidentiary hearing is not anticipated, it would be better for the guardian ad litem 
to arrange for another attorney to cover the hearing rather than interjecting delay 
into the proceedings by continuing the review or other hearing, simply because 
the guardian ad litem is unable to be present. 
 
The guardian ad litem may arrange for another attorney to attend the hearing 
when:  
1) no other party objects, and 2) the hearing is not anticipated to be a contested 
hearing. The guardian ad litem should contact all parties in advance of the 
                                            
14 See Appendix A for proposed changes to Rule 3.7 (Lawyer as Witness) of the Nebraska Rules 
of Professional Conduct to accommodate the testimony of the guardian ad litem in juvenile court 
proceedings. 
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hearing in order to secure their consent to have a coverage attorney attend the 
hearing. However, this might not always be possible where the guardian ad 
litem’s inability or unavailability to attend the hearing stems from personal illness 
or emergency, in which case the court could simply excuse the guardian ad litem 
from attending in person. Where a contested evidentiary hearing is anticipated, 
the better practice would be for the guardian ad litem to try to obtain a 
continuance of the hearing rather than arrange for a coverage attorney to attend 
the hearing, unless the contested issues have no impact on the best interests or 
rights of the juvenile.  
 
The Rule contemplates that the guardian ad litem will make “proper 
arrangements” for another attorney to attend the hearing. This means that the 
guardian ad litem must brief the coverage attorney on all information necessary 
in order for the coverage attorney to adequately advance the position of the 
guardian ad litem at the hearing, which includes providing such attorney with a 
copy of the guardian ad litem’s written report.  
 
Where a guardian ad litem has arranged for a coverage attorney, the court 
should reflect that fact in its order, as well as the specific reason why the 
guardian ad litem was unable or unavailable to attend the hearing. 
 
[D-3]  The policy of having children attend court hearings is consistent with Neb. 
Rev. Stat. §43-263 which requires the person having custody of the child to bring 
the child to court unless the court orders otherwise. Personal attendance by the 
child not only provides an opportunity for the court to observe the child, but gives 
the child an opportunity to understand and directly participate in the judicial 
process that affects his or her life. Older children, in particular, should be 
encouraged to attend court hearings. Where the juvenile expresses a preference 
to attend the hearing or to address the court at a hearing, the guardian ad litem 
should make efforts to accommodate that request in a reasonable manner. 
 
The guardian ad litem’s duty to promote the attendance of the juvenile at court 
hearings does not mean that the guardian ad litem is responsible for physically 
transporting the juvenile to court. However, the guardian ad litem may facilitate 
the process of attendance by communicating with the Nebraska Department of 
Health and Human Services or other custodians to insure that proper 
arrangements have been made in order for the child to attend, or by securing an 
order of the court, if necessary. 
 
The guardian ad litem should also assess those situations where it could be 
contrary to the best interests of the child to be present in the courtroom during 
certain portions of the hearing where the nature of the testimony or evidence 
would be inappropriate for a child to hear, or where the requirement of 
attendance would detrimentally interfere with the child’s academic schedule or 
activities, or constitute a burden to the health needs of the child.  In making such 
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determination, the guardian ad litem should consider the age, maturity level, 
physical, emotional or medical condition and needs of the juvenile; whether the 
subject matter of the hearing or any testimony or evidence to be presented at the 
hearing would be confusing or not likely to be comprehended by the juvenile; or 
be likely to have an adverse impact upon the juvenile by evoking or increasing 
within the juvenile feelings such as anger, anxiety, distress, fear, embarrassment, 
shame, guilt, or trauma; the extent to which the juvenile’s attendance at the 
hearing would result in disadvantage to the juvenile academically or in terms of 
his or her employment as the result of disruption of the school-day or work-day, 
or of the juvenile’s involvement in any other training program; and whether the 
value of having the juvenile attend the hearing would outweigh any inability to 
comprehend the proceedings, or adverse emotional impact or other 
disadvantage likely to be experienced  by  the juvenile as the result of  attending 
the hearing. 
 
 
 
E. Duty to Provide Quality Representation 
 

1. Any attorney appointed by the court to serve as a guardian ad litem 
for a juvenile, or to provide guardian ad litem services for juveniles, is 
expected to provide quality representation and advocacy for the 
juveniles whom he or she is appointed to represent, throughout the 
entirety of the case. 

 
2. To that end, a guardian ad litem should not accept workloads or 

caseloads that by reason of their excessive size or demands, 
including but not limited to factors such as the number of children 
represented at any given time, interfere with, or lead to the breach of 
the professional obligations or standards required to be met by a 
guardian ad litem by statute or by court rules. 

 
3. No court shall require any attorney, to accept caseloads or 

appointments to serve as a guardian ad litem or to provide guardian 
ad litem services that is likely to, in the best professional judgment of 
the appointed attorney, lead to the provision of representation or 
service that is ineffective to protect and further the interests of the 
juvenile, or is likely to lead to the breach of professional obligations of 
the guardian ad litem. 

 
Comment  

 
The appointment of a guardian ad litem for a juvenile is not a mere matter 

of form, and the guardian ad litem is expected to prepare and conduct a 
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competent representation and defend the juvenile’s interests with as much care 
as though acting under a retainer.15 

 
Thus individual attorneys whose practice consists  largely or solely of 

guardian ad litem work and the Court should be vigilant regarding the number of 
cases to which an attorney is assigned or appointed as a guardian ad litem, as 
well as the number of juveniles he or she represents at any given time, keeping 
in mind the numerous duties that a guardian ad litem must fulfill as well as the 
time required to discharge those duties effectively on behalf of each juvenile 
represented. Where an attorney or the Court believes that any further 
appointments to the attorney will likely impair or lead to the ineffective 
representation of any juvenile on the existing or prospective caseload of any 
such attorney, such attorney has an affirmative obligation to decline the 
acceptance of such further appointments or cases. In addition, the Court has an 
affirmative obligation to refrain from making further appointments to that attorney 
until such time as the attorney and the court reasonably believe that such 
additional appointments or cases can be handled competently.  

 
Because the appointment of guardians ad litem falls exclusively under the 

authority of judges with juvenile court jurisdiction, the judges are in the unique 
position to know from court administrators how many cases and children a 
guardian ad litem represents at any given time. The individual judges and 
separate juvenile courts remain free to assess what “competent representation” 
means and what number of cases may impinge on quality representation, 
thereby involving the judiciary in ensuring the best representation available for 
children.  

 
 Some professional groups and organizations have recommended certain 
limits on the number of children who should be represented by an attorney at any 
one time. For example, the American Bar Association, the National Association 
of Counsel for Children, and the U.S. Department of Health and Human Service 
Children’s Bureau have all recommended that a full time attorney represent no 
more than 100 individual clients at a time, assuming a caseload that includes 
clients at various stages of cases, and recognizing that some clients may be part 
of the same sibling group. One hundred cases averages to 20 hours per case in 
a 2000-hour year.  
 

 
VI. TERMINATION OF THE AUTHORITY  

OF THE GUARDIAN AD LITEM 
 

                                            
15  Billups v. Scott, 253 Neb. 287, 571 N.W.2d 603 (1997) 
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A. The authority of the guardian ad litem shall commence upon appointment 
by the court and shall continue in that case until such time as the court 
terminates its jurisdiction. 

 
B. The guardian ad litem may voluntarily withdraw from representation in any 

case where the guardian ad litem files a motion to withdraw and the court, 
in its discretion, enters a corresponding order granting such withdrawal. 

 
C. A guardian ad litem may be removed from a case by the court for cause, 

where the court finds that the guardian ad litem’s performance is 
inadequate, or that the guardian ad litem has substantially failed to 
discharge duties or act to protect the best interests of the juvenile(s) for 
whom the guardian ad litem was appointed, or that any other factor or 
circumstance prevents or substantially impairs the guardian ad litem’s 
ability to fairly and fully discharge his or her duties. In determining whether 
removal of the guardian ad litem is warranted in a particular case, the 
court shall assess the guardian ad litem’s performance under the 
requirements and standards of practice imposed upon a guardian ad litem 
by both the Nebraska Juvenile Code as well as by these Rules of Practice.  

 
Comment  

 
Where the guardian ad litem’s performance is found to be inadequate, the 

court can remove the guardian ad litem for cause. The Nebraska Juvenile Code 
and these Rules of Practice provide a “measuring stick” by which to determine 
whether the guardian ad litem’s performance is sufficient to meet his or her 
duties under the appointment as well as the obligation to protect the best 
interests of the juvenile(s) for whom he or she has been appointed. The act of 
removal is based upon a finding that the deficiency in the guardian ad litem’s 
performance is substantial and not trifling. The court is also authorized to remove 
the guardian ad litem for any other cause which prevents or substantially impairs 
the guardian ad litem’s ability to fully discharge his or her duties under the 
appointment. For example, this could include factors such as personal illness or 
incapacity of the guardian ad litem, bias or prejudice on the part of the guardian 
ad litem resulting from personal relationship with one of the parties, or conflict of 
interest resulting from prior legal representations of parties or participants in the 
case.  

 
Vll.    COMPENSATION FOR GUARDIANS AD LITEM 

 
  

A.      The Supreme Court shall set a statewide uniform minimum hourly rate 
of compensation for guardians ad litem.  
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B.      There shall be no distinction between rates for services performed in 
and outside of court, and the rate shall be paid for any time the attorney 
spends traveling in fulfilling his/her obligations as the guardian ad litem.  

 
C.      Guardians ad litem shall be compensated for all hours reasonably 
necessary to provide quality legal representation as documented in fee 
applications submitted by the guardian ad litem.  
 
 
 

 
VIIl. TRAINING REQUIREMENTS FOR GUARDIANS AD LITEM 

 
A. Commencing January 1, 2007, no person shall be appointed as a 
guardian ad litem without first completing six (6) hours of specialized training. 
Thereafter, in order to maintain eligibility to be appointed and to serve as a 
guardian ad litem, an attorney shall complete three (3) hours of specialized 
training per year.   

 
B. The Nebraska Supreme Court shall assume responsibility for providing 
specialized training for guardians ad litem, at no or nominal cost, which shall take 
place at various intervals throughout the year and at various locations throughout 
the State. The Nebraska Supreme Court, through its office of Judicial Branch 
Education, shall be responsible for the development of the specific curriculum for 
the training of guardians ad litem in the State of Nebraska. The Commission 
recommends that the office of Judicial Branch Education shall develop the 
specific curriculum with consultation from qualified experts, groups, or 
organizations, including but not limited to the American Bar Association Center 
on Children and Law, the National Council of Juvenile and Family Court Judges, 
and the Child Welfare League of America with any potential costs of this 
consultation paid by the Nebraska Court Improvement Project. This office, under 
the authority of the Supreme Court, shall provide training that ensures statewide 
uniformity. The Supreme Court shall provide the initial six-hour training in each 
judicial district prior to the time that this Rule goes into effect. The training should 
be provided by a core group of presenters to ensure statewide uniformity. (see 
Appendix A for an illustration of the proposed training agenda).  Responsibility for 
payment of the costs of the training itself shall be assumed by the Supreme 
Court through the Court Improvement Project. Travel and meal costs shall not be 
provided by the Court. An overview of the initial GAL training shall be provided to 
all judges with juvenile court jurisdiction at the 2006 annual fall meeting. 

 
After the initial year of this Rule’s implementation, the office of Judicial 

Branch Education shall arrange and provide training at no or nominal cost which 
shall take place at various intervals throughout the year and at various locations 
throughout the State. These trainings should include the six-hour basic training 
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for new guardians ad litem as well as three-hour advanced trainings for 
guardians ad litem who have completed the six-hour training.  

 
The office of Judicial Branch Education shall also assume responsibility 

for providing notice regarding scheduled training sessions. The Nebraska 
Supreme Court shall maintain a list of attorneys who are current in their required 
guardian ad litem training and shall make such list available to all judges with 
juvenile court jurisdiction. 

 
The specialized training sessions shall provide training, information and 

education regarding the role, duties and responsibilities of a guardian ad litem, 
that should include but are not limited to following areas:  
 

1. Overview of the Juvenile Court System; 
 

2. Statutory duties and authority of a guardian ad litem, including 
performance standards adopted by the Nebraska Supreme Court; 
a. Requirements of guardian ad litem report. 
b. Nuts and bolts of preparing a guardian ad litem report. 

 
3. Issues which impact or impair the functioning of families, including but 

not limited to: 
a. Dynamics of child abuse and neglect; 
b. Substance abuse issues and domestic violence issues; 
c. Physical and mental health issues; 
d. Educational issues; 
e. Visitation issues. 

 
4. Training in  the techniques of  gathering of relevant information and resources: 

a. Interviewing skills, regarding both children and adults; 
b. How to obtain and interpret reports from other professionals and 

providers; 
c. Inquiry into appropriateness of juvenile=s placement. 

 
5. Psychological aspects of children, including child development issues and 

suggestibility of children; 
 

6. Family preservation and permanency planning; 
a.  Bonding, attachment, and effects of separation and loss; 
b.  Developmental considerations in family preservation, visitation, and   

permanency planning, with particular emphasis on the needs and 
vulnerabilities of children age 0-5.  

 
7. Cultural, ethnic diversity and gender issues; 
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8. Relevant state and federal statutes and case law; 
 

9. Indian Child Welfare Act; 
 
    10.  Legal advocacy, mediation, and negotiation skills. 
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Appendix A 

        
PROPOSED CHANGES TO NEBRASKA RULES OF PROFESSIONAL CONDUCT 

 
PROPOSED CHANGES ARE HIGHLIGHTED IN ITALICS 
 
RULE 3.7 LAWYER AS WITNESS 
  

(a)  A lawyer shall not act as advocate at a trial in wh ich 
the lawyer is likely to be a necessary witness unle ss: 

  
(1) the testimony relates to an uncontested issue;   
(2) the testimony relates to the nature and value o f legal 

services rendered in the case; or  
(3) disqualification of the lawyer would work subst antial 

hardship on the client.  
 
(b) A lawyer may act as advocate in a trial in which an other 
lawyer in the lawyer’s firm is likely to be called as a witness 
unless precluded from doing so by Rule 1-7 or Rule 1.9.  
 

(c)  Where a lawyer has been appointed as a guardian ad litem 
for a juvenile in proceedings brought under the Neb raska 
Juvenile Code, the guardian ad litem may testify as  a 
witness at any hearing in the case if any of the is sues 
to which the testimony relates are contested.  

 
COMMENT 
 
[1] Combining the role of advocate and witness can prejudice the 
tribunal and the opposing party and can also involv e a conflict 
of interest between the lawyer and client.  
 
Advocate-Witness Rule  
 
[2] The tribunal has proper objection when the trie r of fact may 
be confused or misled by a lawyer serving as both a dvocate and 
witness. The opposing party has proper objection wh ere the 
combination of roles may prejudice that party's rig hts in the 
litigation. A Witness is required to testify on the  basis of 
personal knowledge, while an advocate is expected t o explain and 
comment on evidence given by others. It may not be clear whether 
a statement by an advocate-witness should be taken as proof or as 
an analysis of the proof.  
 
[3] To protect the tribunal, paragraph (a) prohibit s a lawyer 
from simultaneously serving as advocate and necessa ry witness 
except in those circumstances specified in paragrap h (a)(1) 
through (a)(3), and in paragraph (c).  Paragraph (a)(1), 
recognizes that if the testimony will be unconteste d, the 
ambiguities in the dual role are purely theoretical . Paragraph 
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(a)(2) recognizes that where the testimony concerns  the extent 
and value of legal services rendered in the action on which the 
testimony is offered, permitting the lawyers to tes tify avoids 
the need for a second trial with new counsel to res olve that 
issue. Moreover, in such a situation the judge has firsthand 
knowledge of the matter in issue; hence, there is l ess dependence 
on the adversary process to test the credibility of  the 
testimony.  
 
[4] Apart from these two exceptions, paragraph (a)( 3) recognizes 
that a balancing is required between the interests of the client 
and those of the tribunal and the opposing party. W hether the 
tribunal is likely to be misled or the opposing par ty is likely 
to suffer prejudice depends on the nature of the ca se, the 
importance and probable tenor of the lawyer's testi mony, and the 
probability that the lawyer's testimony will confli ct with that 
of other witnesses. Even if there is risk of such p rejudice, in 
determining whether the lawyer should be disqualifi ed, due regard 
must be given to the effect of disqualification on the lawyer's 
client. It is relevant that one or both parties cou ld reasonably 
foresee that the lawyer would probably be a witness . The conflict 
of interest principles stated in Rules 1.7, 1.9, an d 1.10 have no 
application to this aspect of the problem.  
 
[5] Because the tribunal is not likely to be misled  when a lawyer 
acts as advocate in a trial in which another lawyer  in the 
lawyer's firm will testify as a necessary witness, paragraph (b) 
permits the lawyer to do so except in situations in volving a 
conflict of interest. 
  
[6] Paragraph (c) recognizes an exception for an at torney who is 
appointed to serve as a guardian ad litem for juven iles in 
dependency or neglect-abuse proceedings brought und er the 
Nebraska Juvenile Code. By statute, such an attorne y is charged 
with a duty to fulfill two roles, namely, to discha rge the 
traditional duties of a guardian ad litem (e.g., in vestigate the 
condition of his or her ward, submit written report s to the 
court, and to make recommendations as to the where the best 
interest of the juvenile lies), and to serve as leg al counsel for 
the child (e.g.,file motions, present evidence and witnesses, 
cross-examine witnesses at all evidentiary hearings , initiate 
proceedings to terminate parental rights, and to fi le appeals). 16 
 
Because the role of a guardian ad litem appointed f or a minor 
child in domestic relations or custody matters brou ght in the 
district court or in other tribunals is not coexten sive with that 
of an attorney for the child, the exception of para graph (c) 
applies only to lawyers who are appointed to serve as guardians 
ad litem in dependency or neglect-abuse proceedings  brought under 

                                            
16  See Neb. Rev. Stat. §§43-272; 43-272.01; 43-2,106.0 1.(2)(b) 
(2004)  
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the pertinent provisions of the Nebraska Juvenile C ode. This is 
in keeping with the fact that under the Nebraska Ju venile Code, 
the guardian ad litem is given broader powers than the guardian 
ad litem for a minor child in domestic relations, c ustody, or 
other proceedings in any other court. 
 
Unlike ordinary civil litigation, cases brought und er the 
Nebraska Juvenile Code do not culminate in a single  trial, per 
se, but consist of several discrete phases, each of  which is 
characterized by an evidentiary hearing directed at  the specific 
issues characterizing that particular phase of the case. Whether 
any given hearing will be uncontested or adversaria l, will vary. 
 
In almost every case, a guardian ad litem is a pote ntial witness. 
However, the potential for the dual role of a guard ian ad litem 
to give rise to a conflict of interest is likely to  remain purely 
theoretical, unless the guardian ad litem is to tes tify as a 
witness at a hearing in the case.  
 
Even though the testimony of the guardian ad litem may fall 
within the exceptions of Rule 3.7 (a)(1),(2), or (3 ), the 
guardian ad litem has a continuing duty to exercise  vigilance and 
to take all necessary steps to insure that the act of testifying 
does not give rise to a conflict of interest. This duty may 
include requesting the court to exercise its discre tion under 
§43-272(3) to appoint separate legal counsel for th e guardian ad 
litem, for the juvenile, or for both, as may be app ropriate under 
the circumstances. For further discussion, see the section below 
entitled, “Conflict of Interest”.   
 
Conflict of Interest 
 
 [7] In determining if it is permissible to act as advocate in 
trial in which the lawyer will be a necessary witne ss, the lawyer 
must also consider that the dual role may give rise  to a conflict 
of interest that will require compliance with Rule 1.7 or 1.9. 
For example, if there is likely to be substantial c onflict 
between the testimony of the client and that of the  lawyer the 
representation involves a conflict of interest that  requires 
compliance with Rule 1:7. This would be true even t hough the 
lawyer might not be prohibited by paragraph (a) fro m 
simultaneously serving as advocate and witness beca use the 
lawyer's disqualification would work a substantial hardship on 
the client. Similarly, a lawyer who might be permit ted to 
simultaneously serve as advocate and a witness by p aragraph 
(a)(3) might be precluded from doing so by Rule 1.9 . The problem 
can arise whether the lawyer is called as a witness  on behalf of 
the client or is called by the opposing party. Dete rmining 
whether or not such a conflict exists is primarily the 
responsibility of the lawyer involved. If there is a conflict of 
interest, the lawyer must secure the client's infor med consent, 
confirmed in writing. In some cases, the lawyer wil l be precluded 
from seeking the client's consent. See Rule 1.7. Se e Rule 1.0(b) 
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for the definition of "confirmed in writing" and Ru le 1.0(e) for 
the definition of "informed consent."  
 
[7] Paragraph (b) provides that a lawyer is not dis qualified from 
serving as an advocate because a lawyer with whom t he lawyer is 
associated in a firm is precluded from doing so by paragraph (a). 
If, however, the testifying lawyer would also be di squalified by 
Rule 1.7 and Rule 1.9 from representing the client in the matter, 
other lawyers in the firm will be precluded from re presenting the 
client by Rule 1.10 unless the client gives informe d consent 
under the conditions stated in Rule 1.7.  
 
[8] Where an attorney is appointed to serve as a gu ardian ad 
litem for a juvenile in the context of dependency o r neglect-
abuse cases brought under the Nebraska Juvenile Cod e, the 
attorney should exercise vigilance regarding those situations 
where the anticipated testimony of the guardian ad litem may give 
rise to a conflict of interest by reason of the dua l role of the 
guardian ad litem. Where the guardian ad litem reas onably 
believes that under the specific facts or circumsta nces of the 
case, the guardian ad litem’s testimony would be ad verse to the 
legal rights of any juvenile for whom the guardian ad litem has 
been appointed in a particular case, the guardian a d litem should 
apply to the court for the appointment of separate legal counsel 
to represent the juvenile, the guardian ad litem, o r both under 
the court’s authority to make such appointment. In assessing 
situations in which the guardian ad litem’s testimo ny may give 
rise to a conflict of interest, the guidelines of R ule 1.7, 
Comment #36 should be followed.  
 
Thus, where it is anticipated that the guardian ad litem will 
testify in his or her capacity as guardian ad litem , and the 
testimony does not relate to an uncontested issue, or to 
services or fees, and the guardian ad litem also in tends to 
exercise attorney functions at the same hearing, th e guardian ad 
litem can avoid the apparent ethical implications a rising from 
acting as legal counsel and witness at the same pro ceeding by 
requesting the court to appoint separate legal coun sel to 
represent the guardian ad litem, the juvenile, or b oth, as may 
be indicated by the situation. 17 
 

                                            
17  Neb. Rev. Stat. §43-272(3) (2004); In re Interest  of J.K., 
265 Neb. 253, 656 N.W.2d 253 (2003) 
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RULE 1.7 CONFLICT OF INTEREST: CURRENT CLIENTS 
 
(a) Except as provided in paragraph (b), a lawyer s hall not 
represent a client if the representation involves a  concurrent 
conflict of interest. A concurrent conflict of inte rest exists 
if:  
(1) the representation of one client will be direct ly adverse to 
another client; or  
(2) there is a significant risk that the representa tion of one or 
more clients will be materially limited by the lawy er's 
responsibilities to another client, a former client  or a third 
person or by a personal interest of the lawyer. 
  
(b) Notwithstanding the existence of a concurrent c onflict of 
interest under paragraph (a), a lawyer may represen t a client if:  
 
(1) the lawyer reasonably believes that the lawyer will be able 
to provide competent and diligent representation to  each affected 
client;  
(2) the representation is not prohibited by law; 
 
(3) the representation does not involve the asserti on of a claim 
by one client against another client represented by  the lawyer in 
the same litigation or other, proceeding before a t ribunal; and 
 
(4) each affected client gives informed consent, co nfirmed in 
writing. 
 
COMMENT  
 
General Principles  
  
[1] Loyalty and independent judgment are essential elements in 
the lawyer's relationship to a client. Concurrent c onflicts of 
interest can arise from the lawyer's responsibiliti es to another 
client, a former client or a third person or from t he lawyer's 
own interests. For specific Rules regarding certain  concurrent 
conflicts of interest, see Rule 1.8. For former cli ent conflicts 
of interest, see Rule 1.9. For conflicts of interes t involving 
prospective clients, see Rule 1.18. For definitions  of "informed 
consent" and "confirmed in writing', see Rule 1.0(e ) and (b).  
 
[2] Resolution of a conflict of interest problem un der this Rule 
requires the lawyer to: (1) clearly identify the cl ient or 
clients; (2) determine whether a conflict of intere st exists; (3) 
decide whether the representation may be undertaken  despite the 
existence of a conflict, i.e., whether the conflict  is 
consentable; and (4) if so, consult with the client s affected 
under paragraph (a) and obtain their informed conse nt, confirmed 
in writing. The clients affected under paragraph (a ) include both 
of the clients referred to in paragraph (a)(1) and the one or 
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more clients whose representation might be material ly limited 
under paragraph (a)(2). 
  
[3] A conflict of interest may exist before represe ntation is 
undertaken, in which event the representation must be declined, 
unless the lawyer obtains the informed consent of e ach client 
under the conditions of paragraph (b). To determine  whether a 
conflict of interest exists, a lawyer should adopt reasonable 
procedures, appropriate for the size and type of fi rm and 
practice, to determine in both litigation and non-l itigation 
matters the persons and issues involved. See also C omment to Rule 
5.1. Ignorance caused by a failure to institute suc h procedures 
will not excuse a lawyer's violation of this Rule. As to whether 
a client-lawyer relationship exists or, having once  been 
established, is continuing, see Comment to Rule 1.3  and Scope.  
 
[4] If a conflict arises after representation has b een 
undertaken, the lawyer ordinarily must withdraw fro m the 
representation, unless the lawyer has obtained the informed 
consent of the client under the conditions of parag raph (b). See 
Rule 1.16. Where more than one client is involved, whether the 
lawyer may continue to represent any of the clients  is determined 
both by the lawyer's ability to comply with duties owed to the 
former client and by the lawyer's ability to repres ent adequately 
the remaining client or clients, given the lawyer's  duties to the 
former client. See Rule 1.9. See also Comments [5] and [29]. 
  
[5] Unforeseeable developments, such as changes in corporate and 
other organizational affiliations or the addition o r realignment 
of parties in litigation, might create conflicts in  the midst of 
a representation, as when a company sued by the law yer on behalf 
of one client is bought by another client represent ed by the 
lawyer in an unrelated matter. Depending on the cir cumstances, 
the lawyer may have the option to withdraw from one  of the 
representations in order to avoid the conflict. The  lawyer must 
seek court approval where necessary and take steps to minimize 
harm to the clients. See Rule 1.16. The lawyer must  continue to 
protect the confidences of the client from whose re presentation 
the lawyer has withdrawn. See Rule 1.9(c). 
  
Identifying Conflicts of Interest: Directly Adverse   
 
[6] Loyalty to a current client prohibits undertaki ng 
representation directly adverse to that client with out that 
client's informed consent; Thus, absent consent, a lawyer may not 
act as an advocate in one matter against a person t he lawyer 
represents in some other matter, even when the matt ers are wholly 
unrelated. The client as to whom the representation  is directly 
adverse is likely to feel betrayed, and the resulti ng damage to 
the client-lawyer relationship is likely to impair the lawyer's 
ability to represent the client effectively. In add ition, the 
client on whose behalf the adverse representation i s undertaken 
reasonably may fear that the lawyer will pursue tha t client's 
case less effectively out of deference to the other  client, i.e., 
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that the representation may be materially limited b y the lawyer's 
interest in retaining the current client. Similarly , a directly 
adverse conflict may arise when a lawyer is require d to cross-
examine a client who appears as a witness in a laws uit involving 
another client, as when the testimony will be damag ing to the 
client who is represented in the lawsuit. On the ot her hand, 
simultaneous representation in unrelated matters of  clients, 
whose interests are only economically adverse, such  as 
representation of competing economic enterprises in  unrelated 
litigation, does not ordinarily constitute a confli ct of interest 
and thus may not require consent of the respective clients. 
 
[7] Directly adverse conflicts can also arise in tr ansactional 
matters. For example, if a lawyer is asked to repre sent the 
seller of a business in negotiations with a buyer r epresented by 
the lawyer, not in the same transaction but in anot her, unrelated 
matter, the lawyer could not undertake the represen tation without 
the informed consent of each client. 
 
Identifying Conflicts of Interest: Material Limitat ion   
 
[8] Even where there is no direct adverseness, a co nflict of 
interest exists if there is a significant risk that  a lawyer's 
ability to consider, recommend or carry out an appr opriate course 
of action for the client will be materially limited  as a result 
of the lawyer's other responsibilities or interests . For example, 
a lawyer asked to represent several individuals see king to form a 
joint venture is likely to be materially limited in  the lawyer's 
ability to recommend or advocate all possible posit ions that each 
might take because of the lawyer's duty of loyalty to the others. 
The conflict in effect forecloses alternatives that  would 
otherwise be available to the client. The mere poss ibility of 
subsequent harm does not itself require disclosure and consent. 
The critical questions are the likelihood that a di fference in 
interests will eventuate and, if it does, whether i t will 
materially interfere with the lawyer's independent professional 
judgment in considering alternatives or foreclose c ourses of 
action that reasonably should be pursued on behalf of the client.  
 
Lawyer's Responsibilities to Former Clients and Oth er Third 
Persons 
  
[9] In addition to conflicts with other current cli ents, a 
lawyer's duties of loyalty and independence may be materially 
limited by responsibilities to former clients under  Rule 1.9 or 
by the lawyer's responsibilities to other persons, such as 
fiduciary duties arising from a lawyer's service as  a trustee, 
executor or corporate director.  
 
Personal Interest Conflicts 
  
[10] The lawyer's own interests should not be permi tted to have 
an adverse effect on representation of a client. Fo r example, if 
the probity of a lawyer's own conduct in a transact ion is in 
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serious question, it may be difficult or impossible  for the 
lawyer to give a client detached advice. Similarly,  when a lawyer 
has discussions concerning possible employment with  an opponent 
of the lawyer's client, or with a law firm represen ting the 
opponent, such discussions could materially limit t he lawyer's 
representation of the client. In addition, a lawyer  may not allow 
related business interests to affect representation , for example, 
by referring clients to an enterprise in which the lawyer has an 
undisclosed financial interest. See Rule 1.8 for sp ecific Rules 
pertaining to a number of personal interest conflic ts, including 
business transactions with clients. See also Rule 1 .10 (personal 
interest conflicts under Rule 1.7 ordinarily are no t imputed to 
other lawyers in a law firm). 
  
[11] When lawyers representing different clients in  the same 
matter or in substantially related matters are clos ely related by 
blood or marriage, there may be a significant risk that client 
confidences will be revealed and that the lawyer's family 
relationship will interfere with both loyalty and i ndependent 
professional judgment. As a result, each client is entitled to 
know of the existence and implications of the relat ionship 
between the lawyers before the lawyer agrees to und ertake the 
representation. Thus, a lawyer related to another l awyer, e.g., 
as parent, child, sibling or spouse, ordinarily may  not represent 
a client in a matter where that lawyer is represent ing another 
party, unless each client gives informed consent. T he 
disqualification arising from a close fami1y relati onship is 
personal and ordinarily is not imputed to members o f firms with 
whom the lawyers are associated. See Rule 1.10.  
 
[12] A lawyer is prohibited from engaging in sexual  relationships 
with a client unless the sexual relationship predat es the 
formation of the client-lawyer relationship. See Ru le 1.8(j). 
  
Interest of Person Paying for a Lawyer's Service 
  
(13] A lawyer may be paid from a source other than the client, 
including a co-client, if the client is informed of  that fact and 
consents and the arrangement does not compromise th e lawyer's 
duty of loyalty or independent judgment to the clie nt. See Rule 
1.8(f). If acceptance of the payment from any other  source 
presents a significant risk that the lawyer's repre sentation of 
the client will be materially limited by the lawyer 's own 
interest in accommodating the person paying the law yer's fee or 
by the lawyer's responsibilities to a payer who is also a co-
client, then the lawyer must comply with the requir ements of 
paragraph (b) before accepting the representation, including 
determining whether the conflict is consentable and , if so, that 
the client has adequate information about the mater ial risks of 
the representation.  
 
Prohibited Representations  
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[14] Ordinarily, clients may consent to representat ion 
notwithstanding a conflict. However, as indicated i n paragraph 
(b), some conflicts are nonconsentable, meaning tha t the lawyer 
involved cannot properly ask for such agreement or provide 
representation on the basis of the client's consent . When the 
lawyer is representing more than one client, the qu estion of 
consentability must be resolved as to each client.  
 
[15] Consentability is typically determined by cons idering 
whether the interests of the clients will be adequa tely protected 
if the clients are permitted to give their informed  consent to 
representation burdened by a conflict of interest. Thus, under 
paragraph (b)(1), representation - is prohibited if  in the 
circumstances the lawyer cannot reasonably conclude  that the 
lawyer will be able to provide competent and dilige nt 
representation. See Rule 1.1 (competence) and Rule 1.3 
(diligence).  
 
[16] Paragraph (b)(2) describes conflicts that are nonconsentable 
because the representation is prohibited by applica ble law. For 
example, in some states substantive law provides th at the same 
lawyer may not represent more than one defendant in  a capital 
case, even with the consent of the clients, and und er federal 
criminal statutes certain representations by a form er government 
lawyer are prohibited, despite the informed consent  of the former 
client. In addition, decisional law in some states limits the 
ability of a governmental client, such as a municip ality, to 
consent to a conflict of interest. 
  
[17] Paragraph (b)(3) describes conflicts that are nonconsentable 
because of the institutional interest in vigorous d evelopment of 
each client's position when the clients are aligned  directly 
against each other in the same litigation, or other  proceeding 
before a tribunal. Whether clients are aligned dire ctly against 
each other within the meaning of this paragraph req uires 
examination of the context of the proceeding. Altho ugh this 
paragraph does not preclude a lawyer's multiple rep resentation of 
adverse parties to a mediation (because mediation i s not a 
proceeding before a "tribunal" under Rule 1.0(m», s uch 
representation may be precluded by paragraph (b)(l) . 
  
Informed Consent  
 
[18] Informed consent requires that each affected c lient be aware 
of the relevant circumstances and of the material a nd reasonably 
foreseeable ways that the conflict could have adver se effects on 
the interests of that client. See Rule 1.0(e) (info rmed consent). 
The information required depends on the nature of t he conflict 
and the nature of the risks involved. When represen tation of 
multiple clients in a single matter is undertaken, the 
information must include the implications of the co mmon 
representation, including possible effects on loyal ty, 
confidentiality and the attorney-client privilege a nd the 
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advantages and risks involved. See Comments [30] an d [31] (effect 
of common representation on confidentiality).  
 
[19] Under some circumstances, it may be impossible  to make the 
disclosure necessary to obtain consent. For example , when the 
lawyer represents different clients in related matt ers arid one 
of the clients refuses to consent to the disclosure  necessary to 
permit the other client to make an informed decisio n, the lawyer 
cannot properly ask the latter to consent. In some cases, the 
alternative to common representation can be that ea ch party may 
have to obtain separate representation with the pos sibility of 
incurring additional costs. These costs, along with  the benefits 
of securing separate representation, are factors th at may be 
considered by the affected client in determining wh ether common 
representation is in the client's interests. 
  
Consent Confirmed in Writing,  
 
[20] Paragraph (b) requires the lawyer to obtain th e informed 
consent of the client, confirmed in writing. Such a  writing may 
consist of a document executed by the client or one  that the 
lawyer promptly records and transmits to the client  following an 
oral consent. See Rule 1.0(b). See also Rule 1.0(n)  (writing 
includes electronic transmission). If it is not fea sible to 
obtain or transmit the writing at the time the clie nt gives 
informed consent, then the lawyer must obtain or tr ansmit it 
within a reasonable time thereafter. See Rule 1.0(b ). The 
requirement of a writing does not supplant the need  in most cases 
for the lawyer to talk with the client, to explain the risks and 
advantages, if any, of representation burdened with  a conflict of 
interest, as well as reasonably available alternati ves, and to 
afford the client a reasonable opportunity to consi der the risks 
and alternatives and to raise questions and concern s. Rather, the 
writing is required in order to impress upon client s the 
seriousness of the decision the client is being ask ed to make and 
to avoid disputes or ambiguities that might later o ccur in the 
absence of a writing.  
 
Revoking Consent 
  
[21] A client who has given consent to a conflict m ay revoke the 
consent and, like any other client, may terminate t he lawyer's 
representation at any time. Whether revoking consen t to the 
client's own representation precludes the lawyer fr om continuing 
to represent other clients depends on the circumsta nces, 
including the nature of the conflict, whether the c lient revoked 
consent because of a material change in circumstanc es, the 
reasonable expectations of the other client and whe ther material 
detriment to the other clients or the lawyer would result.  
 
Consent to Future Conflict 
  
[22J Whether a lawyer may properly request a client  to waive 
conflicts that might arise in the future is subject  to the test 
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of paragraph (b). The effectiveness of such waivers  is generally 
determined by the extent to which the client reason ably 
understands the material risks that the waiver enta ils. The more 
comprehensive the explanation of the types of futur e 
representations that might arise and the actual and  reasonably 
foreseeable adverse consequences of those represent ations, the 
greater the likelihood that the client will have th e requisite 
understanding. Thus, if the client agrees to consen t to a 
particular type of conflict with which the client i s already 
familiar, then the consent ordinarily will be effec tive with 
regard to that type of conflict. If the consent is general and 
open-ended, then the consent ordinarily will be ine ffective, 
because it is not reasonably likely that the client  will have 
understood the material risks involved. On the othe r hand, if the 
client is an experienced user of the legal services  involved and 
is reasonably informed regarding the risk that a co nflict may 
arise, such consent is more likely to be effective,  particularly 
if, e.g., the client is independently represented b y other 
counsel in giving consent and the consent is limite d to future 
conflicts unrelated to' the subject of the represen tation. In 
any, case, advance consent cannot be effective if t he 
circumstances that 'materialize in the future are s uch as would 
make the conflict nonconsentable under paragraph (b ). 
  
Conflicts in Litigation 
  
[23] Paragraph (b)(3) prohibits representation of o pposing 
parties in the same litigation, regardless of the c lients' 
consent. On the other hand, simultaneous representa tion of 
parties whose interests in litigation may conflict,  such as co-
plaintiffs or codefendants, is governed by paragrap h (a)(2). A 
conflict may exist by reason of substantial discrep ancy in the 
parties' testimony, incompatibility in positions in  relation to 
an opposing party or the fact that there are substa ntially 
different possibilities of settlement of the claims  or 
liabilities in question. Such conflicts can arise i n criminal 
cases as well as civil. The potential for conflict of interest in 
representing multiple defendants in a criminal case  is so grave 
that ordinarily a lawyer should decline to represen t more than 
one codefendant. On the other hand, common represen tation of 
persons having similar interests in civil litigatio n is proper if 
the requirements of paragraph (b) are met.  
 
[24] Ordinarily a lawyer may take inconsistent lega l positions in 
different tribunals at different times on behalf of  different 
clients. The mere fact that advocating a legal posi tion on behalf 
of one client might create precedent adverse to the  interests of 
a client represented by the lawyer in an unrelated matter does 
not create a conflict of interest. A conflict of in terest exists, 
however, if there is a significant risk that a lawy er's action on 
behalf of one client will materially limit the lawy er's 
effectiveness in representing another client in a d ifferent case; 
for example, when a decision favoring one client wi ll create a 
precedent likely to seriously weaken the position t aken on behalf 
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of the other client. Factors relevant in determinin g whether the 
clients need to be advised of the risk include: whe re the cases 
are pending, whether the issue is substantive or pr ocedural, the 
temporal relationship between the matters, the sign ificance of 
the issue to the immediate and long-term interests of the clients 
involved and the clients' reasonable expectations i n retaining 
the lawyer. If there is significant risk of materia l limitation, 
then absent informed consent of the affected client s, the lawyer 
must refuse one of the representations or withdraw from one or 
both matters. 
  
[25] When a lawyer represents or seeks to represent  a class of 
plaintiffs or defendants in a class-action lawsuit,  unnamed 
members of the class are ordinarily not considered to be clients 
of the lawyer for purposes of applying paragraph (a )(l) of this 
Rule. Thus, the lawyer does not typically need to g et the consent 
of such a person before representing a client suing  the person in 
an unrelated matter. Similarly, a 1awyer seeking to  represent an 
opponent in a class action does not typically need the consent of 
an unnamed member of the class whom the lawyer repr esents in an 
unrelated matter. 
  
 
Nonlitigation Conflicts  
 
[26] Conflicts of interest under paragraphs (a)(l) and (a)(2) 
arise in contexts other than litigation. For a disc ussion of 
directly adverse conflicts in transactional matters , see Comment 
[7]. Relevant factors in determining whether there is significant 
potential for material limitation include tile dura tion and 
intimacy of the lawyer's relationship with the clie nt or clients 
involved, the functions being performed by the lawy er, the 
likelihood that disagreements will arise and the li kely prejudice 
to the client from the conflict. The question is of ten one of 
proximity and degree. See Comment [8]. 
  
[27] For example, conflict questions may arise in e state planning 
and estate administration. A lawyer may be called u pon to prepare 
wills for several family members, such as husband a nd wife, and, 
depending upon the circumstances, a conflict of int erest may be 
present. In estate administration the identity of t he client may 
be unclear under the law of a particular jurisdicti on. Under one 
view, the client is the fiduciary; under another vi ew the client 
is the estate or trust, including its beneficiaries . In order to 
comply with conflict of interest rules, the lawyer should make 
clear the lawyer's relationship to the parties invo lved.  
 
[28] Whether a conflict is consentable depends on t he 
circumstances. For example, a lawyer may not repres ent multiple 
parties to a negotiation whose interests are fundam entally 
antagonistic to each other, but common representati on is 
permissible where the clients are generally aligned  in interest 
even though there is some difference in interest am ong them. 
Thus, a lawyer may seek to establish or adjust a re lationship 
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between clients on an amicable and mutually advanta geous basis; 
for example, in helping to organize a business in w hich two or 
more clients are entrepreneurs, working out the fin ancial 
reorganization of an enterprise in which two or mor e clients have 
an interest or arranging a property distribution in  settlement of 
an estate. The lawyer seeks to resolve potentially adverse 
interests by developing the parties' mutual interes ts. Otherwise, 
each party might have to obtain separate representa tion, with 
tile possibility of incurring additional cost, comp lication or 
even litigation. Given these and other relevant fac tors, the 
clients may prefer that the lawyer act for all of t hem. 
  
Special Considerations in Common Representation  
 
[29] In considering whether to represent multiple c lients in the 
same matter, a lawyer should be mindful that if the  common 
representation fails because the potentially advers e interests 
cannot be reconciled, the result can be additional cost, 
embarrassment and recrimination. Ordinarily, the la wyer will be 
forced to withdraw from representing all of the cli ents if the 
common representation fails. In some situations, th e risk of 
failure is so great that multiple representation is  plainly 
impossible. For example, a lawyer cannot undertake common 
representation of clients where contentious litigat ion or 
negotiations between them are imminent or contempla ted. Moreover, 
because the lawyer is required to be impartial betw een commonly 
represented clients, representation of multiple cli ents is 
improper when it is unlikely that impartiality can be maintained. 
Gel1tr31CY, if the relationship between the parties  has already 
assumed antagonism, the possibility that the client s' interests 
can be adequately served by common representation i s not very 
good. Other relevant factors are whether the lawyer  subsequently 
will represent both parties on a continuing basis a nd whether the 
situation involves creating or terminating a relati onship between 
the parties. 
  
[30] A particularly important factor in determining  the 
appropriateness of common representation is the eff ect on client-
lawyer confidentiality and the attorney-client priv ilege. With 
regard to the attorney-client privilege, the prevai ling rule is 
that, as between commonly represented clients, the privileges 
1does not attach. Hence, it must be assumed that if  litigation 
eventuates between the clients, the privilege will not protect 
any such communications, and the clients should be so advised.  
 
[31] As to the duty of confidentiality, continued c ommon 
representation will almost certainly be inadequate if one client 
asks the lawyer not to disclose to the other client  information 
relevant to the common representation. This is so b ecause the 
lawyer has an equal duty of loyalty to each client,  and each 
client has the right to be informed of anything bea ring on the 
representation that might affect that client's inte rests and the 
right to expect that the lawyer will use that infor mation to that 
client's benefit. See Rule 1.4. The lawyer should, at the outset 
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of the common representation and as part of the pro cess of 
obtaining each client's informed consent, advise ea ch client that 
information will be shared and that the lawyer will  have to 
withdraw if one client decides that some matter mat erial to the 
representation should be kept from the other. In li mited 
circumstances, it may be appropriate for the lawyer  to proceed 
with the representation when the clients have agree d, after being 
properly informed, that the lawyer will keep certai n information 
confidential. For example, the lawyer may reasonabl y conclude 
that failure to disclose one client's trade secrets  to another 
client will not adversely affect representation inv olving a joint 
venture between the clients and agree to keep that information 
confidential with the informed consent of both clie nts. 
  
[32] When seeking to establish or adjust a relation ship between 
clients, the lawyer should make clear that the lawy er's role is 
not that of partisanship normally expected in other  circumstances 
and, thus, that the clients may be required to assu me greater 
responsibility for decisions than when each client is separately 
represented. Any limitations on the scope of the re presentation 
made necessary as a result of the common representa tion should be 
fully explained to the clients at the outset of the  
representation. See Rule 1.2(b) 
  
[33] Subject to the above limitations, each client in the common 
representation has the right to loyal and diligent representation 
and the protection of Rule 1.9 concerning the oblig ations to a 
former client. The client also has the right to dis charge the 
lawyer as stated in Rule 1.16. 
  
Organizational Clients  
 
[34] A lawyer who represents a corporation or other  organization 
does not, by virtue of that representation, necessa rily represent 
any constituent or affiliated organization, such as  a parent or 
subsidiary. See Rule 1.13(a). Thus, the lawyer for an 
organization is not barred from accepting represent ation adverse 
to an affiliate in an unrelated matter, unless the circumstances 
are such that the affiliate should also be consider ed a client of 
the lawyer, there is an understanding between the l awyer and the 
organizational client that the lawyer will avoid re presentation 
adverse to the client's affiliates, or the lawyer's  obligations 
to either the organizational client or the new clie nt are likely 
to limit materially the lawyer's representation of the other 
client.  
 
[35] A lawyer for a corporation or other organizati on who is also 
a member of its board of directors should determine  whether the 
responsibilities of the two roles may conflict. The  lawyer may be 
called on to advise the corporation in matters invo lving actions 
of the directors. Consideration should be given to the frequency 
with which such situations may arise, the potential  intensity of 
the conflict, the effect of the lawyer's resignatio n from the 
board and the possibility of the corporation's obta ining legal 
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advice from another lawyer in such situations. If t here is 
material risk that the dual role will compromise th e lawyer's 
independence of professional judgment, the lawyer s hould not 
serve as a director or should cease to act as the c orporation's 
lawyer when conflicts of interest arise. The lawyer  should advise 
the other members of the board that in some circums tances matters 
discussed at board meetings while the lawyer is pre sent in the 
capacity of director might be protected by the atto rney-client 
privilege and that conflict of interest considerati ons might 
require the 1awyer's recusal as a director or might  require the 
lawyer and the lawyer's firm to decline representat ion of the 
corporation in a matter 
  
Guardian ad Litem in Juvenile Court Proceedings 
 
[36] A lawyer who is appointed to serve as a guardi an ad litem 
for a juvenile in dependency or neglect-abuse proce edings brought 
under the Nebraska Juvenile Code, is statutorily au thorized to 
discharge a dual role, functioning as both the guar dian ad litem 
for the juvenile and as legal counsel for the juven ile. It is 
possible that in certain cases or in certain situat ions a 
conflict of interest could arise in connection with  the dual role 
of the guardian ad litem. Where such a conflict of interest 
arises, or is reasonably anticipated to arise, the lawyer is not 
necessarily required to withdraw from the case, but  should apply 
to the court for a determination as to whether spec ial reasons 
exist to authorize the court to appoint separate le gal counsel 
for the juvenile, for the guardian ad litem, or for  both, as may 
be needed. 18  
 
[37] The guardian ad litem should exercise vigilanc e regarding 
specific situations where the dual role may give ri se to a 
conflict of interest. These situations include, but  are not 
limited to the following: 
 

a)  Where a juvenile of sufficient age and maturity has  
expressed or communicated to the guardian ad litem a 
preference which is relevant to his or her health, safety 
or welfare, which preference materially differs fro m, or 
is adverse to the position taken by the guardian ad  litem 
regarding the juvenile’s best interests; 

 
b)  Where the guardian ad litem has been appointed to 

represent more than one juvenile within the same or  
interrelated cases, and there is a material or 
significant difference in the needs, or desires or best 
interest or legal rights of any juvenile such that in 
order to effectively advocate for any one juvenile,  the 
guardian ad litem would have to advocate a position  which 

                                            
18  See Neb. Rev. Stat. §43-272(3) (2004); In re Interest of J.K., 265 Neb. 253, 656 
N.W.2d 253 (2003) 



 35

conflicts with the best interest or legal rights of  any 
other juvenile represented by the same guardian ad litem; 

 
c)  Where a juvenile of sufficient age and maturity sig nifies 

to the guardian ad litem, or to the court, that the  
juvenile desires to disclose specific information t o the 
guardian ad litem for purposes of the juvenile’s le gal 
representation by the guardian ad litem, but the ju venile 
intends such disclosure to be protected by the atto rney-
client privilege. 

 
[38] The dual role of the guardian ad litem is auth orized by 
statute only in those proceedings brought under the  Nebraska 
Juvenile Code, and does not apply to a guardian ad litem 
appointed for minor children or divorce, probate or  in any other 
proceeding or court.  
 

  
 


