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BASIS FOR APPELLATE JURISDICTION 

 
 This Court has appellate jurisdiction over this case. First, 
under the Nebraska Uniform Arbitration Act, a party may appeal 
from a district court’s order confirming an arbitration award in 
the manner and to the same extent as from orders or judgments 
in a civil case. Neb. Rev. Stat. § 25-2620 (Reissue 2016). In an 
order dated January 26, 2022, Judge Robert R. Otte denied the 
Department’s petition and application to vacate the arbitration 
award and confirmed the arbitration award. (T96). Second, in a 
civil case, a party may appeal a judgment, decree, or final order 
by filing a notice of appeal within 30 days after the entry of the 
judgment, decree, or final order. Neb. Rev. Stat. § 25-1914 
(Reissue 2016). Here, the District order denying the application 
to vacate and confirming the arbitration award is a judgment, 
decree, or final order. And the Department filed a timely notice of 
appeal on February 24, 2022. (T98-100). Thus, this Court has 
appellate jurisdiction over this case. 
 

STATEMENT OF THE CASE 
 
Nature of the Case 
 
 On November 10, 2020, the State of Nebraska, Department 
of Health and Human Services filed a Petition and Application to 
Vacate Arbitration Award, asking the District Court to vacate an 
arbitration decision in a grievance brought under a labor 
contract. (T1-76). On December 11, 2020, the Nebraska 
Association of Public Health Employees/AFSCME Local #6 of the 
American Federation of State, County and Municipal Employees 
(NAPE) filed its answer, resisting the application to vacate the 
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arbitration award. (T82-85). In an order dated January 26, 2022, 
the District Court entered its order denying the Department’s 
Petition and Application to Vacate Arbitration Award. (T86-97).  
 
Issues in the District Court 
 
 The Department asked the District Court to vacate the 
arbitration award for three reasons. First, the arbitrator 
exceeded his powers when he issued a decision that did not 
include findings of fact and conclusions of law required by the 
arbitration provisions of the Labor Contract. (T4). Second, the 
arbitrator exceeded his powers when he added to or modified the 
Labor Contract, which was prohibited by the arbitration 
provisions of the Labor Contract. (T4). Finally, the arbitrator 
exceeded his powers when he decided the grievance as an 
impasse dispute instead of a grievance. (T4). 
  
How the Issues were Decided 
 

The District Court denied the Department’s application to 
vacate the arbitration award. First, the District Court concluded 
that the arbitrator’s decision included sufficient findings of fact 
and conclusions of law to comply with the contract and that the 
arbitrator therefore did not exceed his powers. (T91). Second, the 
District Court concluded that the arbitrator did not add or modify 
the labor contract and that the arbitrator therefore did not exceed 
his powers. (T94). Finally, the District Court concluded that the 
arbitrator did not decide the case as an impasse dispute and that 
the arbitrator therefore did not exceed his powers. (T95). 
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Scope of Appellate Review 
 
 In reviewing a district court’s decision to vacate, modify, or 
confirm an arbitration award under the Nebraska Uniform 
Arbitration Act, an appellate court must reach a conclusion 
independent of the trial court’s ruling on questions of law. Signal 
88, LLC v. Lyconic, L.L.C., 310 Neb. 824, 832 (2022);City of 
Omaha v. Professional Firefighters Association of Omaha, 309 
Neb. 918, 927 (2021); Garlock v. 3DS Properties, L.L.C., 303 Neb. 
521, 529-531 (2019); Drummond v. State Farm Mut. Auto. Ins. 
Co., 280 Neb. 258, 360 (2010). An appellate court can set aside 
the trial court’s factual findings if clearly erroneous. City of 
Omaha v. Professional Firefighters Association of Omaha, 309 
Neb. 918, 927 (2021); Hartman v. City of Grand Island, 265 Neb. 
433, 435 (2003). 
 

ASSIGNMENTS OF ERROR 
 
I 

The District Court erred when it concluded that the 
arbitration decision included enough findings of fact and 
conclusions of law to comply with the Labor Contract and 
therefore the arbitrator did not exceed his powers. 
 

II 
The District Court erred when it concluded that the 

arbitrator did not add to or modify the Labor Contract and 
therefore the arbitrator did not exceed his powers. 
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PROPOSITIONS OF LAW 

 
I 

Under the Nebraska Uniform Arbitration Act, a district 
court must vacate an arbitration award when “arbitrators exceed 
their powers.” Neb. Rev. Stat. § 25-2613(a)(3) (Reissue 2016) 
 

II 
Courts must enforce arbitration contracts according to their 

terms. Signal 88, LLC v. Lyconic, L.L.C., 310 Neb. 824 (2022) 
 

III 
An arbitrator’s powers are derived from the arbitration 

agreement. City of Omaha v. Professional Firefighters 
Association of Omaha, 309 Neb. 918, 939 (2021) 

 
IV 

When deciding whether an arbitrator exceeded his or her 
powers, the focus is on whether the arbitrator acted within the 
bounds of contractual authority. City of Omaha v. Professional 
Firefighters Association of Omaha, 309 Neb. 918, 939 (2021) 

 
V 

An arbitrator fails to act within the bounds of his 
contractual authority—and therefore exceeds his powers—if he 
fails to include findings of fact and conclusions of law required by 
the arbitration agreement. Cat Charter, LLC v. Schurtenberger, 
646 F.3d 836, 843 (11th Cir. 2011); Western Employers Ins. Co. v. 
Jefferies & Co., Inc., 958 F.2d 258 (9th Cir. 1992) 
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VI 

An arbitrator who fails to act within the bounds of his contractual 
authority—and therefore exceeds his powers—if he fails to 
comply with limitations on his powers, such as a prohibition 
against adding to or modifying the terms of a labor contract. 
Coors Brewing Co. v. Cabo, 114 P.3d 60 (Colo. App. 2004); Lee v. 
Daniels & Daniels, 264 S.W.3d 273, 282 (Tex. Ct. App. 2008). 
 

STATEMENT OF FACTS 
 
 This case arises out of a labor arbitration decision under a 
public-sector labor contract. The the State of Nebraska and the 
Nebraska Association of Public Employees (NAPE) have entered 
into a labor contrat (NAPE Labor Contract or the Labor 
Contract). The NAPE Labor Contract establishes a grievance 
procedure under which employees can bring grievances alleging 
that the Nebraska Department of Health and Human Services 
(DHHS or the Department) violated the Labor Contract. The 
grievance can culminate in an arbitration proceeding. 
 
The grievance and arbitration process under the NAPE Labor 
Contract.  
 

Article 4 of the NAPE Labor Contract establishes a 
grievance procedure. A grievance means “a written complaint 
alleging a violation involving the application and interpretation 
of the provisions of this labor contract.” (E7, p. 9). And a 
grievance must “contain a statement of the grievance by 
indicating the issue involved, the relief sought, the date the 
incident or violation took place, if known, and the specific section 
or sections of the Contract involved.” (E7, p. 9). 
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 After a grievance has been filed, the Department must 
confer with the employee and must issue a decision within 15 
workdays of the receipt of the grievance. (E7, p. 9). If the 
employee disagrees with the Department’s decision, the employee 
may appeal the decision to the Administrator of Employee 
Relations of the Department of Administrative Services. (E7, p. 
9). The Administrator of Employee Relations will conduct what is 
called a “mini-hearing” and will then issue a decision either 
granting or denying the grievance. (E7, p. 10). 
 

If the Administrator denies the grievance at mini-hearing, 
the employee may appeal that decision. At that point, the 
employee can decide to submit the appeal to binding arbitration 
or to a hearing before the State Personnel Board. (E7, p. 11). 
Article 4.7.8 permits an employee to select voluntary binding 
arbitration of the grievance by signing a “waiver” acknowledging 
“that the decision of the arbitrator is final except as provided in 
the Uniform Arbitration Act, and cannot be appealed.” (E7, p. 11). 
Although an employee can agree to submit the grievance to 
binding arbitration on the grievance form, the employee has ten 
workdays after appealing the mini-hearing decision to submit the 
waiver. (E7, p. 11). If a waiver form is not submitted, then it is 
assumed that the employee does not wish to participate in 
voluntary binding arbitration and that the appeal will be proceed 
through the State Personnel Board hearing process. (E7, p. 11). 

 
Under the grievance process, only the employee can elect to 

resolve the grievance using binding arbitration. The Department 
does not have any power to refuse to participate in arbitration if 
the employee elects arbitration to decide the grievance. The State 
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of Nebraska constented to the arrangement when it entered into 
the Labor Contract. 

 
The arbitrator’s powers under the NAPE Labor Contract.  

 
In addition to setting out the arbitration process, Article 4 

of the defines an arbitrator’s powers when deciding grievances. It 
provides restricts an arbitrator’s powers to decide grievances.   

 
Article 4.7.9 limits an arbitrator’s powers when deciding 

grievances. First, the “arbitrator’s scope of review” is limited (1) 
to determining if the terms of the Labor Contract have been 
violated and (2) to determining if the Department acted “in good 
faith and for cause.” (E7, p. 11). Second, the arbitrator must 
decide the grievance “based upon the issues presented in the 
written grievance filed pursuant to the grievance procedure.” (E7, 
p. 11). Third, while the arbitrator may interpret relevant 
provisions of the Labor Contract and apply them to the facts of a 
grievance, the arbitrator lacks any “authority to add to, subtract 
from, or in any way modify the terms of this Contract.” (E7, p. 
11). 

 
The Labor Contract also mandates the requirements for an 

arbitrator’s decision. Under Article 4.7.11, the arbitrator’s 
decision must be “made in writing within 60 calendar days of the 
conclusion of the hearing” and must “include findings of fact and 
conclusions of law.” (E7, p. 12). The statement of facts must 
“consist of a concise statement of the conclusions upon each 
contested issue of fact.” (E7, p. 12).  
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The department’s dress code policy.  
 

The grievance in this case involves the 
Department’s implementation of its long-standing dress 
code policy. The Department’s dress code policy has 
been in place since October 27, 2017. (E3, p. 1).  
 
 The dress code policy explains that it is 
“important for all employees to project a professional 
image while at work by being properly attired.” (E3, p. 
1). And it states, “Clothing must be consistent with the 
standards for a professional work environment and 
must be appropriate to the type of work being 
performed in accordance with their own particular work 
area.” (E3, p. 1). Appropriate clothing includes casual, 
business casual, professional, uniforms, or other style 
appropriate for the type of work and the extent of 
customer contact. (E3, p. 1). Under the policy, 
administrators and managers are responsible “for 
defining what is appropriate for particular work areas 
under their direction.” (E3, p.1).  
 
 In late 2019 and early 2020, the department 
considered adopting a new dress code but never 
implemented it. (E4, p. 1). If the new policy went into 
effect, employees would have been required to wear 
business casual clothing Monday-Thursday. (E4, p. 2). 
The policy would have prohibited employees from 
wearing jeans Monday-Thursday. (E4, p. 1). The policy 
established Casual Fridays under which employees 
could wear casual clothing like jeans. (E4, p. 2).  
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On January 31, 2020, the department told its 

employees that it had “decided to not roll out the DHHS 
Dress Code policy which was to be effective February 1, 
2020. The current policy effective October 27, 2017 will 
remain in place.” (E5, p. 1). 
 
The Slaymaker grievance.  
 
On February 19, 2020, Christine Slaymaker, along with 
other grievants, filed a grievance challenging the 
Department’s  the dress code policy. (E1, p. 1). The 
grievants allege that their supervisors told them they 
must wear business casual clothing Monday through 
Thursday effective February 7, 2020. (E1, pp. 1-2). The 
grievance alleges that those actions violated Sections 
1.4 and 1.5 of the NAPE Labor Contract.  
 
 As permitted by Sections 4.7 and 4.7.8 of the 
Labor Contract, Slaymaker elected to submit the 
grievance through voluntary, binding arbitration. (E1, 
p. 1). As a result of the election, the parties followed the 
agreed upon process to select an arbitrator. The parties 
selected J.E. Nash as the arbitrator for this grievance. 
 
The arbitration proceedings.  
 

On August 10, 2020, the arbitrator conducted the 
arbitration hearing, using a Zoom video conference call. 
(T3; T83). The arbitration hearing was recorded. And 
Arbitrator Nash conducted an additional hearing on 
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August 20, 2020, which concluded the arbitration 
proceedings. (T3; T83). 
 
The arbitration decision.  
 
After the arbitration hearing, the arbitrator issued a 
written decision on October 9, 2020. (E6, p. 1). 
Arbitrator Nash sustained the grievance and concluded 
that the department violated both Articles 1.4 and 1.5. 
(E6, pp. 7-8).  
 

First, he concluded that the Department failed “to 
properly advise the Union of a proposed change in a 
provision of the CBA on subjects of mandatory 
negotiation and bargaining” and failed “to negotiate and 
bargain proposed changes in CBA on subjects of 
mandated negotiation and bargaining.” (E6, p. 7).  

 
Second, he concluded that the department 

violated Article 1.5 because it failed “to properly or 
timely advise the Union (at least seven calendar days in 
advance) of effective date of proposed establishment of 
new rule or amendment to existing rule.” (E6, p. 7). He 
also concluded that the Department violated Article 1.5 
because of “[a]rbitary, capricious, unreasonable, and 
unfair implementation of new rule or amendment.” (E6, 
p. 7). 
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SUMMARY OF ARGUMENT 

 
 Under the Nebraska Uniform Arbitration Act, Nebraska 
courts enforce arbitration agreements according to their terms. 
And Nebraska courts must vacate arbitration awards if the 
arbitrator exceeds his or her powers under the arbitration 
agreement and thereby enforce the arbitration agreements.  
 

In this case, the Nebraska Department of Health and 
Human Services is asking Nebraska courts to vacate an 
arbitration decision because the arbitrator exceeded his powers 
under the arbitration provisions of a labor contract. The 
arbitrator exceeded his powers when the arbitration decision 
failed to comply with the requirements of the arbitration 
provisions. First, the arbitrator exceeded his powers when his 
decision did not include findings of fact and conclusions of law 
required by the labor contract. Second, the arbitrator exceeded 
his powers when he added to or modified the labor contract, 
which the arbitration provisions expressly prohibited. As a result, 
the Department was deprived of the decision that it was entitled 
to receive under the contract. Vacating the arbitration award and 
remanding the case to a different arbitrator for rehearing is the 
only remedy that will put the Department in the same position it 
would have been in had the arbitrator complied with the contract. 

 
ARGUMENT 

 
I. Standards governing judicial review of arbitration awards 

and standards governing vacating arbitration awards 
because arbitrators exceeded their powers. 
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A. The Nebraska Uniform Arbitration Act governs this case 
 
 Arbitration in Nebraska is governed by the Federal 
Arbitration Act (FAA) if it arises from a contract involving 
interstate commerce; otherwise, it is governed by the Nebraska 
Uniform Arbitration Act (NUAA). City of Omaha, 963 N.W.2d at 
928. As the District Court found, the arbitration proceeding in 
this case does not involve interstate commerce and that the 
parties have sought relief under the NUAA, not the FAA. (T89).  
 
B. The nature of arbitration 
 
 Arbitration isn’t a judicial proceeding; it is purely a matter 
of contract. Cornhusker Intern. Trucks, Inc. v. Thomas Built 
Buses, Inc., 263 Neb. 10, 13 (2002); State v. Henderson, 277 Neb. 
240, 243 (2009) disapproved on other grounds, Seldin v. Estate of 
Silverman, 305 Neb. 185 (2020). Nebraska courts enforce 
arbitration agreements governed by the NUAA according to their 
terms, just like any other contract. Signal 88 LLC, 310 Neb. at 
833 (“Parties should be aware that they get what they bargain for 
and that arbitration is far different from adjudication.”); Seldin v. 
Estate of Silverman, 305 Neb. 185, 215 (2020) (“Under the FAA, 
‘arbitration is a matter of contract, and courts must enforce 
arbitration contracts according to their terms.”); Henry Schein, 
Inc. v. Archer and White Sales, Inc., ___ U.S. ____,139 S.Ct. 524, 
529 (2019). When parties agree to arbitration, they agree “to 
accept whatever reasonable uncertainties might arise from the 
process.” City of Omaha, 309 Neb. at 928 (quoting Jones v. 
Summit Ltd. Partnership Five, 262 Neb. 793, 798 (2001)).  
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C. Standards governing judicial review of arbitration awards 
 

Courts play a very limited role in reviewing arbitral 
decisions. Courts must give “extreme deference to the arbitrator’s 
conclusions; the standard of judicial review of arbitral awards is 
among the narrowest known to law.” Signal 88 LLC, 310 Neb. at 
832.  

 
“When the parties agree to have an arbitrator resolve a 

dispute, the law provides little room for a court to undo the 
arbitrator’s decision.” City of Omaha, 309 Neb. at 928. Courts do 
not consider claims of factual or legal error by an arbitrator as an 
appellate court does in reviewing decisions of lower courts. City of 
Omaha, 309 Neb. at 928. Thus, a court may not “overrule an 
arbitrator’s decision simply because the court believes that its 
own interpretation of the contract, or the facts, would be the 
better one.” City of Omaha, 309 Neb. at 928.  

 
This rule enforces the parties’ arbitration agreement. “If 

courts reviewed the decision of arbitrators as if they were 
decisions of lower courts, the parties’ agreement to arbitrate 
would be upset and the purpose of arbitration would be 
frustrated.” City of Omaha, 309 Neb. at 928. Traditional judicial 
review of arbitrators’ decisions would upset the parties’ 
agreement to use arbitration, a process that is designed to be 
swifter and more informal than traditional litigation. City of 
Omaha, 309 Neb. at 928; Jones v. Summit Ltd. Partnership Five, 
262 Neb. 793, 798. 

 
When parties have agreed to arbitrate a dispute, they “have 

agreed to accept the arbitrator’s view of the facts and the 
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meaning of the contract rather than that of a court.” City of 
Omaha, 309 Neb. at 927. Before agreeing to arbitrate a dispute, 
the parties “should be aware that they get what they bargain for 
and that arbitration is far different from adjudication.” Signal 88 
LLC, 310 Neb. at 832-833. Thus, the standards of judicial review 
of arbitral awards is one way of enforcing the parties’ 
expectations when they agreed to arbitrate a dispute.  

 
“Although judicial review of arbitration decisions is limited, 

it is not nonexistent.” City of Omaha, 309 Neb. at 928. The NUAA 
authorizes a party to an arbitration agreement to seek assistance 
from Nebraska courts to enforce the parties’ arbitration 
agreement in certain limited circumstances unrelated to the 
merits of the arbitration decision. 

 
The NUAA authorizes courts to enforce arbitration 

agreements in ways unrelated to the merits of the arbitration 
decision. First, a party may ask a court to compel or to stay 
arbitration of a dispute as the arbitration agreement 
contemplates. Neb. Rev. Stat. § 25-2603 (Reissue 2016). Courts 
enforce the parties’ arbitration agreement by requiring the 
parties to arbitrate only those matters that they have agreed to 
arbitrate. Second, a party may ask a court to confirm an 
arbitration award. Neb. Rev. Stat. § 25-2612 (Reissue 2016). By 
confirming an award, courts are enforcing the parties’ 
expectations by making the arbitral award enforceable like a civil 
judgment. Neb. Rev. Stat. § 25-2615 (Reissue 2016). Finally, a 
party may also apply to a court to vacate an arbitration award if, 
among other reasons, the award fails to comply with the parties’ 
arbitration agreement. Neb. Rev. Stat. § 25.2613 (Reissue 2016). 
Vacating arbitration awards is another means by which courts 
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enforce the parties’ arbitration agreement by ensuring that the 
award complies with the arbitration agreement. 

 
D. Grounds to vacate an arbitrator’s ruling under the NUAA 
 

The NUAA authorizes district courts to vacate an 
arbitration award in six instances. Neb. Rev. Stat. § 25-2613 
(Reissue 2016). Only one of those instances is relevant in this 
case—arbitrators exceeding their powers.  A district court must 
vacate an arbitration award when the “arbitrators exceeded their 
powers.” Neb. Rev. Stat. § 25-2613(a)(3).   
 
D. Standards for vacating an arbitration award because the 

arbitrator exceeded the arbitrator’s powers under the 
arbitration agreement. 

 
 Under section 25-2613(a)(3), a district court must vacate an 
arbitration award if the arbitrators exceeded their powers under 
the arbitration agreement. Thus, the question becomes when 
does an arbitrator exceed his or her powers under section 25-
2613(a)(3).  
 
 The Nebraska Supreme Court answered this question for 
the first time last year in City of Omaha v. Professional 
Firefighters Association of Omaha. 309 Neb. 918 (2021). It 
appears that there are two types of cases involving arbitrators 
exceeding their powers: (1) those claims requiring a court to 
review the merits of the arbitrator’s decision and (2) those claims 
involving an arbitrator not following requirements imposed on 
the arbitrator by the arbitration agreement. 
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 In City of Omaha, the Supreme Court considered the City’s 
claims that the arbitrator exceeded her authority, among other 
things, when she concluded that the City did not have just cause 
to terminate the employee’s employment, and when she applied 
the seven-factor test in Enterprise Wire instead of applying 
Nebraska law on just cause in public employment. 309 Neb. at 
933-938. These claims required courts to review the merits of the 
arbitration decision. 
 

For these types of challenges, the Nebraska Supreme Court 
adopted the analytical framework set forth in the United States 
Supreme Court’s decision in Oxford Health Plans LLC v. Sutter, 
569 U.S. 564 (2013)—interpreting the FAA’s similar arbitrators 
exceeding their powers provision—to help define the contours of 
when arbitrators exceed their authority under Neb. Rev. Stat. § 
25-2613(a)(3).  

 
In Oxford Health Plans, the U.S. Supreme Court described 

the “heavy burden” that a party attempting to vacate an 
arbitration award carries: “It is not enough … to show that the 
[arbitrator] committed an error—or even a serious error.” Oxford 
Health Plans, 569 U.S. 564 at 569. Rather, a court may find that 
the arbitrator exceeded his or her powers only when an 
arbitrator’s decision reflects their own “personal notions of 
justice” rather than “[drawing] its essence from the contract.” 
Oxford Health Plans, 569 U.S. at 570. When a party alleges that 
an arbitrator exceeded their powers, the sole question is whether 
the arbitrator interpreted the parties’ contract, not whether the 
arbitrator got the meaning of the contract correct. Oxford Health 
Plans, 569 U.S. at 569. Put differently, a court may vacate an 
arbitrator’s award “when the arbitrator strayed from his 
delegated task of interpreting the contract, not when he 
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performed that task poorly.” Oxford Health Plans, 569 U.S. at 
572. 

 
Applying the analytical framework in Oxford Health Plans, 

the Nebraska Supreme Court concluded that the arbitrator  in 
the City of Omaha case did not her exceed her powers. First, the 
Court concluded that the arbitrator did not exceed her powers 
because she arguably interpreted the collective bargaining 
agreement when she concluded the City did not have just cause 
to terminate the employee’s employment. City of Omaha, 309 
Neb. at 932-935. Second, the Court concluded that the arbitrator 
did not exceed her powers when she applied the seven-factor just 
cause test found in Enterprise Wire instead of Nebraska law. In 
reaching this conclusion, the Court determined that the 
arbitrator was arguably construing the collective bargaining 
agreement when she analyzed the just cause requirement using 
the seven-factor test in Enterprise Wire.  City of Omaha, 309 
Neb. at 935. 

 
These challenges involved whether the arbitrator correctly 

interpreted the contract, not whether the arbitrator complied 
with a requirement of the arbitration agreement. An arbitrator 
does not “exceed his or her powers merely by interpreting a 
contract differently than a court would.” City of Omaha, 309 Neb. 
at 934.  
  
 In City of Omaha v. Professional Firefighters Association of 
Omaha, the Nebraska Supreme Court also considered an 
arbitrator’s failure to comply with the arbitration agreement 
when issuing a decision. The Court stated that an arbitrator’s 
powers are derived from the arbitration agreement. 309 Neb. 918, 
939. Thus, when deciding whether an arbitrator exceeded his or 
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her powers, the focus is on whether the arbitrator acted within 
the bounds of contractual authority. 309 Neb. 918, 939. 
 
 The City of Omaha argued that the arbitrator exceeded her 
powers when she manifestly disregarded law. The Supreme 
Court rejected this argument. In reaching this conclusion, the 
Court concluded that manifest disregard of the law standard does 
not look at whether the arbitrator stayed within the confines of 
contractual authority, but whether he or she deliberately ignored 
governing law in deciding the dispute.” City of Omaha, 309 Neb. 
940 (citing Coors Brewing Co. v. Cabo, 114 P.3d 60, 64 (Colo. App. 
2004)).  
 
 Other courts have concluded that arbitrators exceed their 
powers when they fail to comply with requirements imposed on 
them by the arbitration agreements. For example, in Coors 
Brewing Co. v. Cabo, for example, the Colorado Court of Appeals 
considered whether arbitrators exceeded their powers when they 
acted in manifest disregard of the law. 114 P.3d 60, 64 (Colo. 
App. 2004). It concluded that arbitrators do not exceed their 
powers unless the arbitration agreement requires the arbitrators 
to apply certain substantive or procedural rules of law. 114 P.3d 
at 64. Because the arbitration agreement involved in that case 
did not require arbitrators to apply any substantive or procedural 
rules of law, the Courts of Appeal concluded that the arbitrator 
did not go beyond the scope of the arbitration agreement. 114 
P.3d at 64. As noted above, the Nebraska Supreme Court cited 
this case with approval in the City of Omaha case. 
 
 A Texas Court of Appeals found that an arbitrator exceeded 
his powers when he award his fees in manner inconsistent with 
the arbitration agreement. In Lee v. Daniels & Daniels, the Court 



 -24- 

of Appeals of Texas held that the arbitrator exceeded his powers 
when he required one party to pay all of his fees despite the 
arbitration agreement expressly providing that each party would 
pay one-half of the fees. 264 S.W.3d 273, 282 (Tex. Ct. App. 2008). 
 
 When determining if an arbitrator has stayed within the 
bounds of the arbitration agreement, those courts focused on the 
requirements imposed on the arbitrator by the arbitration 
agreement and the arbitrator’s compliance with those 
requirements. If the arbitration agreement imposed requirements 
on an arbitrator, then the court would examine the decision to 
see if the arbitrator complied with those requirements. On the 
other hand, if the arbitration agreement did not include the 
requirement that formed the basis of the exceeding their powers 
claim, then the court concluded that the arbitrator did not exceed 
their powers because they acted within the confines of the 
arbitration agreement.  
 
II. The District Court erred when it concluded that the 

arbitrator’s decision included sufficient findings of fact and 
conclusions of law to comply with Article 4.7.11 and 
therefore the arbitrator did not exceed his powers. 

The District Court erred with it concluded that the 
arbitrator included sufficient findings of fact and conclusions of 
law to comply with Article 4.7.11 of the NAPE Labor Contract. 
But the arbitrator’s decision didn’t include enough findings of fact 
and conclusions of law to satisfy the requirements of Article 
4.7.11. The arbitrator therefore deprived the Department of the 
benefit of its bargain, deprived the Department of the highest 
level of reasoning and explanation in arbitration, deprived the 
Department of understanding the factual and legal basis of the 
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decision, and deprived the Department of understanding how to 
comply with the NAPE Labor Contract in the future.  

 
A. The NAPE Labor Contract obligated the arbitrator to 

include findings of fact and conclusions of law in the 
arbitration decision. 

 
The NAPE Labor Contract requires an arbitrator’s decision 

include findings of fact and conclusions of law. Article 4.7.11 
requires an arbitrator’s decision “include findings of fact and 
conclusions of law. The findings of fact shall consist of a concise 
statement of the conclusions upon each contested fact.” (E7, p. 
12). 

 
By requiring an arbitrator’s decision include findings of fact 

and conclusions of law, the parties required the arbitrator to 
provide the highest level of arbitration decision possible as part of 
the agreement to submit grievances to arbitration. Both parties 
have the contractual right to require the arbitrator to comply 
with this requirement. Findings of fact and conclusions of law 
enable the Department to understand the legal and factual basis 
of this decision and enable the Department to understand how to 
comply with the Labor Contract in the future if the arbitrator 
rules against the Department. An arbitrator’s failure to provide a 
decision with findings of fact and conclusions of law deprives the 
Department of understanding what it must do to comply with the 
Labor Contract in the future, especially if the arbitrator rules 
against it. 
  
B. The parties to an arbitration agreement can agree on the 

type of arbitration decision that they want. 
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 Like any other contract, the parties to an arbitration 
agreement may agree on the type of arbitration decision they 
want from a wide range of possible options. Cat Charter, LLC v. 
Schurtenberger, 646 F.3d 836, 843 (11th Cir. 2011). Arbitrators 
don’t generally have to explain their decisions unless an 
arbitration agreement provides otherwise. Cat Charter, 646 F.3d 
at 844. There are three principal types of arbitration awards: (1) 
a standard award, (2) a reasoned award, and (3) an award that 
includes findings of fact and conclusions of law.  
 

A “standard award” is an award that merely announces the 
result without any reasons given for the award. Cat Charter, 646 
F.3d at 844. A “reasoned award” means an “arbitration award 
that announces the outcome and explains, based on the evidence 
and the law, why the arbitrator accepted or rejected the parties’ 
contentions on claims, counterclaims, and defenses.” Arbitration 
Award, Black’s Law Dictionary (11th ed. 2019) (Westlaw). An 
arbitration award that includes findings of fact and conclusions of 
law is “a relatively exacting standard familiar to federal courts.” 
Cat Charter, 646 F.3d at 844. This type of award “explains the 
arbitrator’s decision and formally sets forth the findings on 
factual issues, the conclusions on legal issues, or the 
determinations on mixed issues of law and facts.” Findings of fact 
and conclusions of law, Black’s Law Dictionary (11th ed. 2019) 
(Westlaw). A “standard award” requires the least explanation; a 
“findings of fact and conclusions of law” award requires the most 
explanation; and “a reasoned award is something short of 
findings and conclusions but more than a simple result.” Cat 
Charter, 646 F.3d at 844. 

 
C. The District Court erred when it concluded that Arbitrator 

Nash included sufficient findings of fact and conclusions of 
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law to satisfy Article 4.7.11 and therefore, he did not exceed 
his powers. 

 
 1. Arbitrator  Nash’s decision 
 
 The starting point for determining whether Arbitrator 
Nash’s decision complies with Article 4.7.11 is the decision itself. 
Arbitrator Nash’s arbitration decision is unusual. When 
considered as a whole, it demonstrates that Arbitrator Nash did 
not understand what was required of him and did not provide the 
parties what was required. 
 

One of the most striking features of the decision is its 
appearance. The decision has a distinctly “draft” appearance. It 
appears that the decision was printed off when the document was 
still in track changes and comments feature in Microsoft Word. 
The margins are narrower than normal and the font is much 
smaller than normal, both of which are probably due to printing 
the document with the track changes and comments features still 
on. And there is a shaded area on the right side of each page 
where comments are found. In fact, there is a blank comment in 
the decision. (E6, p. 6). Instead of placing page numbers in the 
header or footer of the document, the arbitrator hand-wrote the 
page number in the upper right hand corner of each page.  

 
The decision is broken down into a number of sections. The 

decision begins with a section is entitled “Background and 
Procedural History.” (E6, pp. 2-3). It then summarizes the 
position of the Union (E6, pp. 3-5) and the position of the 
Employer (E6, p. 5). The next section is entitled “Arbitrator’s 
Opinion” in which Arbitrator Nash explicates his views on the 
issues presented in the grievance. (E6, pp.5-7). And the decision 
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ends with a section devoted to the award, remedy and order. (E6, 
pp. 7-8). Nowhere is there a section drawing the reader to 
findings of fact and conclusions of law. A party must scour the 
decision to try to locate possible findings and conclusions. The 
Department should not be required to scour the decision to try 
divine findings and conclusions. The arbitrator had the obligation 
to locate the findings and conclusions. 
 
 The District Court began its analysis by acknowledging 
that Article 4.7.11 requires the arbitrator’s decision to include 
findings of fact and conclusions of law and the findings fact must 
consist of a concise statement of the conclusions upon each 
contested issue of fact. (T90). It then concluded that Arbitrator 
Nash “sufficiently complied with Article 4.7.11 of the Labor 
Contract by setting forth findings of fact and conclusions of law.” 
(T91).  
 
 The District Court first concluded there was only one 
contested issue of fact, pointing out that Arbitrator Nash 
described the contested issue of fact as follows: 
 

The issue in controversy in the instant case 
involved the parties’ interpretation of the 
variant—over time—in the Employer’s Dress 
Code whether it was mischaracterized as a 
change, rather than a mere extension of the 
Employer’s inherent right to update the Dress 
Code for work place uniformity, 
professionalism, or improvement of attitude 
and job performance. 

 
(T90; E6, p. 6). But the District Court’s reliance on Arbitrator 
Nash’s statement of the disputed issue of fact was misplaced 
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because that statement conflicts with the Labor Contract’s 
arbitration provisions.  
 
 Arbitrator Nash’s statement of the sole issue of contested 
fact violates the Labor Contract’s arbitration provisions. Under 
Article 4.7.9, the arbitrator must “decide the grievance in 
question based upon the issues presented in the written 
grievance filed pursuant to the grievance procedure.” (E7, p. 11).  
 
 Here, the grievance identifies two issues. The first issue is 
whether the supervisory directives that certain employees must 
wear business casual dress violates Article 1.4 of the Labor 
Contract. (E1, pp. 1-2). And the second issue is whether the same 
directives violated Article 1.5. (E1, pp. 1-2). When these issues 
are compared to Arbitrator Nash’s description of the issue, one 
thing is evident: Arbitrator Nash’s description of the issue bears 
little or no resemblance to the issues presented in the grievance.  
 
 First, Arbitrator Nash identifies only a single issue; 
however, the grievance identifies two issues. Arbitrator Nash 
does not explain why there is only one issue, not two. 
 
 Second, Arbitrator Nash’s description of the issue in the 
grievance is untethered to the issues in the grievance. The issues 
identified in the grievance focus on whether the Department 
violated two specific provisions of the Labor Contract. Arbitrator 
Nash’s statement of the issue does not. Instead, Arbitrator Nash’s 
description use phrases like “the parties’ interpretation of the 
variant—over time—in the Employer’ Dress Code” or “the 
Employer’s inherent right to update the Dress Code for work 
place uniformity, professionalism, or improvement of attitude 
and job performance.” None of those phrases are used in the two 
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provisions of the Labor Contract that the Department allegedly 
violated. Simply put, Arbitrator Nash substituted his view of the 
issues for the issues identified in the grievance. By doing so, 
Arbitrator Nash violated the arbitration provisions and exceeded 
his powers under the arbitration provisions of the Labor 
Contract. Article 4.7.9 prohibits arbitrators from coming up with 
their idea of the issues instead of relying on the issues identified 
in the grievance. 
 
 Relying on Arbitrator’s mischaracterization of the issues in 
the grievance, the District Court then went on to conclude that 
Arbitrator Nash’s decision included sufficient findings of fact and 
conclusions of law to satisfy Article 4.7.11. In reaching this 
conclusion, the District Court identified these five statements 
that constitute sufficient findings of fact to comply with Article 
4.7.11: 
 
• “[T]he Dress Code of October 2017 included jeans as an 

acceptable work place attire, while jeans were proscribed in 
the most recent iteration of the Dress Code—effective 
February 10, 2020.” (T91; E6, p. 6). 

• “Evidence revealed several occurrences in which the Employer 
advised its Employees that the Dress Code of October 2017 
had been reinstated.” (T91; E6, pp. 6-7). 

• “In the latest promulgation of the Dress Code … the Employer 
neither provided seven days advance notice of the proposed 
change nor did it reduce the proposed change to writing—as 
mandated by the CBA.” (T91; E6, pp. 6-7). 

• “[T]he rationale for disallowing jeans in the most recent 
restatement of the Dress Code had to do with ensuring Dress 
Code uniformity, and professionalism at the work facility.” 
(T91; E6, pp. 6-7) 
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• “[S]ome employees who performed the same work, at the same 
location and on the same shift were allowed to wear jeans, and 
some were not, imposing different and more onerous 
standards on similarly situated employees. Such 
implementation of the Dress Code policy, unfairly, and 
unreasonably increased the cost and burden of Dress Code 
compliance for some Employees, but not for others.” (T91; E6, 
pp. 6-7). 

 
 But those findings of fact are insufficient to satisfy the 
requirements of Article 4.7.11. Article 4.7.11 requires the 
arbitrator’s decision “include findings of fact and conclusions of 
law. The findings of fact shall consist of a concise statement of 
the conclusions upon each contested issue of fact.” Thus, the 
arbitrator’s decision must include findings on every contested 
issue of fact. 
 
 Arbitrator Nash’s decision does not include findings on 
every contested issue of fact. The underlying grievance alleges 
that the Department violated two provisions—Articles 1.4 and 
1.5—of the Labor Contract when it changed the Dress Code. The 
statements identified by the District Court are insufficient to 
demonstrate compliance with Article 4.7.11 because there are not 
findings on every issue of disputed fact. 
 
 The first alleged violation of the Labor Contract was that 
the department violated Article 1.4 when it changed the Dress 
Code policy to prohibit certain employees from wearing jeans 
Monday through Thursday. (E7, p. 2). Article 1.4 says, 
 

The Employer agrees that prior to making any 
change in terms and conditions of employment 
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which are mandatory subjects of bargaining 
and not otherwise covered by this Contract, to 
meet and bargain with the Union in an 
attempt to reach an agreement. If no 
agreement is reached, the terms and 
conditions of employment shall not be altered, 
unless the Employer has a compelling need to 
change a term or condition of employment. … 
(E7, p. 2). 

  
 Arbitrator Nash’s decision fails to include findings on every 
issue of disputed fact raised by the Department’s alleged 
violation of Article 1.4. Here are some of the key issues of 
disputed fact that Arbitrator Nash’s decision fails to include: 
 
• Did the Department’s change its current Dress Code Policy—

which has been in effect since October 27, 2017—when 
supervisors exercised the discretion given them by the policy 
to establish appropriate dress for work units under their 
direction? 

• If the supervisory directives constitute a change in the Dress 
Code Policy, did that change affect a term and condition of 
employment that was a mandatory subject of bargaining and 
not otherwise covered by the Labor Contract? 

 
The grievance also alleges that the Department violated 

Article 1.5 of the Labor Contract. Article 1.5 imposes procedural 
requirements on the Department whenever it establishes new 
work rules or amendments to existing work rules: 

 
Newly established work rules or amendments 
to existing work rules shall be reduced to 
writing and furnished to the Union at least 
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seven calendar days prior to the effective date 
of the rule. The Employer agrees to only 
establish or amend work rules in a reasonable 
manner. For purposes of this Article, work 
rules are defined as and limited to rules 
promulgated by the Employer within its 
discretion which regulate the job related 
personal conduct of employees. Work rules 
shall not conflict with the terms of this 
Contract. Work rules shall be available, upon 
request, to bargaining unit employees. Upon 
request specified work rules will be provided 
to the Union. 

 
(E7, pp. 2-3). 
 
 Arbitrator Nash’s decision fails to include findings on every 
issue of disputed fact raised by the Department’s alleged 
violation of Article 1.5. Here are some of the key issues of 
disputed fact that Arbitrator Nash’s decision fails to include: 
 
• Did the supervisory directive concerning proper dress under 

the Dress Code Policy constitute a newly established work 
rule? 

• Did the supervisory directive concerning proper dress  under 
the Dress Code Policy constitute an amendment to an existing 
work rule? 

• Was the Dress Code Policy in effect uninterrupted since 
October 27, 2017? 

• Was the proposed new Dress Code Policy ever in effect? 
 

In sum, Arbitrator Nash’s decision does not include any 
findings on key issues of disputed facts for the alleged violations 
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of Article 1.4 and Article 1.5.. Without making findings on these 
key areas of disputed facts, Arbitrator Nash’s decision fails to 
comply with the requirement that a decision must include 
findings of fact and conclusions of law on each issue of disputed 
facts. 

 
Even assuming that this Court concludes that Arbitrator 

did provide sufficient findings of fact and conclusions of law to 
comply with Article 4.7.1, the District Court still erred because 
its order fails to identify a single conclusion of law in Arbitrator 
Nash’s decision. Arbitrator Nash’s failure to include a single 
conclusion of law means that he exceeded his powers.  

 
At least one federal court of appeals has found that 

arbitrators exceeded their powers when they failed to include 
contractually required findings of fact and conclusions of law in 
an arbitration award. In Western Employers Ins. Co. v. Jefferies 
& Co., Inc., the Ninth Circuit found that the arbitrators exceeded 
their powers by failing to include findings of fact and conclusions 
of law in the arbitration award and “deprived Western of the 
higher level of judicial review to which it would have been 
entitled in the event it contested any arbitral award in court.” 
Western Employers Ins. Co. v. Jefferies & Co., Inc., 958 F.2d 258, 
260 (9th Cir. 1992). The Court then recognized that Western has a 
right to an arbitration decision that complies with the terms of 
the contract. Id. The Court also found that the arbitrators 
exceeded their authority when they failed to satisfy their 
contractual obligations under the arbitration agreement. Id. at 
262. It therefore remanded the case to the district court with 
orders to vacate the arbitration award. Id.  
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Instead of providing a decision with findings of fact and 
conclusions of law, Arbitrator Nash’s decision was a reasoned 
decision. As previously explained, a “reasoned award” means an 
“arbitration award that announces the outcome and explains, 
based on the evidence and the law, why the arbitrator accepted or 
rejected the parties’ contentions on claims, counterclaims, and 
defenses.” Arbitration Award, Black’s Law Dictionary (11th ed. 
2019) (Westlaw). Arbitrator Nash’s decision follows the format of 
a reasoned award. It announced the outcome of the grievance and 
explained why he accepted or rejected the parties contentions on 
claims, counterclaims, and defenses. Because a reasoned award is 
not a decision with findings of fact and conclusions of law, 
Arbitrator Nash exceeded his powers. The District Court should 
have vacated the arbitration decision. 

 
In conclusion, Arbitrator Nash breached his contractual 

obligation to include findings of fact and conclusions of law in his 
arbitration decision and therefore exceeded his powers. As a 
result of this breach, the Department was deprived of the benefit 
of its bargain to receive a decision that provides the highest level 
of reasoning.  

 
 The Department must have a remedy for Arbitrator Nash’s 

breach of his contractual obligations. Vacating the award and 
remanding the case to be reheard by a new arbitrator is the only 
remedy that would put the Department in the position it would 
have been in had Arbitrator Nash complied with the arbitration 
provisions of the Labor Contract and issued a decision that 
included findings of fact and conclusions of law. Because 
Arbitrator Nash exceeded his powers, the District Court should 
have vacated the arbitration award and remanded the case to be 
reheard by a new arbitrator. 
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II. The District Court erred when it concluded that Arbitrator 

Nash did not exceed his powers by adding to or modifying 
the Labor Contract. 

 
Under the NAPE Labor Contract, an arbitrator may 

interpret the contract; however, an arbitrator must not add to, 
subtract from the contract, or otherwise modify the contract. 
Arbitrator Nash added substantive limitations on the 
department’s power to adopt new work rules or modify an 
existing work rule found in Article 1.5 of the NAPE Labor 
Contract. By doing so, Arbitrator Nash exceeded his powers. The 
District Court erred when it concluded otherwise. 
 
A. Limitations on arbitrators’ powers found in the arbitration 

provisions of the NAPE Labor Contract. 

The starting point in deciding whether Arbitrator Nash 
exceeded his power is to identify any restrictions or limitations on 
an arbitrators’ powers in the arbitration agreement. Article 4.7.9 
limits an arbitrator’s powers to interpret the Labor Contract 
when deciding a grievance:  “The arbitrator may interpret 
relevant provisions of the contract and apply them to the 
particular case presented to them, but the arbitrator shall have 
no authority to add to, subtract from, or in any way modify the 
terms of this contract or any agreements made supplementary 
hereto.” E7, p. 11. 
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B. The substantive provisions of the NAPE Labor Contract 

involved in this case 
 

Now that the limitations on an arbitrator’s powers have 
been identified, the next step is to examine the substantive 
provisions of the NAPE Labor Contract at issue in this case. 
Arbitrator Nash was asked, among other things, to decide 
whether the Department violated Article 1.5.  

 
Article 1.5 deals with the procedures the department must 

follow when it adopts new work rules or modifies existing work 
rules. It requires: 

 
Newly established work rules or amendments 
to existing work rules shall be reduced to 
writing and furnished to the Union at least 
seven calendar days before the effective date 
of the rule. The employer agrees to only 
establish or amend work rules in a reasonable 
manner. For purposes of this Article, work 
rules are defined as and limited to rules 
promulgated by the Employer within its 
discretion, which regulate the job, related 
personal conduct of employees. Work rules 
shall not conflict with the terms of this 
contract. Work rules shall be available, upon 
request, to bargaining unit employees. Upon 
request specified work rules will be provided 
to the union. 
 

(E7,  pp. 2-3). 
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 Put differently, Article 1.5 requires the department to 
follow certain procedural requirements when adopting new work 
rules or amending existing work rules. First, it requires the 
department to reduce to writing all work rules or amendments to 
work rules. Second, the department must furnish NAPE with 
newly established work rules or amendments to existing work 
rules at last seven calendar days before the effective date of the 
rule. Finally, the department may only establish or amend work 
rules in a reasonable manner. 
 
 But this isn’t the end of the analysis. There is another 
provision that is related to Article 1.5. Article 1.5 is a limitation 
on management’s right to operate and direct employees. Article 
3.1 of the NAPE Labor Contract states “that the Employer 
possesses the right to operate and direct the employees of the 
State or its various agencies to the extent that such rights do not 
violate its legal authority, and to the extent such rights are not 
modified by this Contract.” (E7, p. 5). Article 3 then goes on to 
identify some of management’s rights. One of those rights is the 
“right to establish rules, regulations, procedures, or policies.” (E7, 
p. 6). 
 

Article 1.5 is the only other provision of the NAPE Labor 
Contract that modified the department’s right to establish or 
modify work rules. Neither Article 5.1 nor Article 3.1 includes 
any substantive limitations—such as a requirement that any new 
rule or modification to an existing rule must not be arbitrary, 
capricious, unreasonable, or unfair—on the Department’s power 
to adopt and modify work rules.  
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C. Arbitrator Nash’s decision. 
 

Arbitrator Nash concluded that the department violated 
Article 1.5 because the department’s implementation of the new 
rule or amendment was “arbitrary, capricious, unreasonable, and 
unfair.” (E6, p. 7).  
 
D. The District Court erred when it concluded that Arbitrator 

Nash did not violate add to or modify the Labor Contract. 
 

The District Court erred when it concluded that Arbitrator 
Nash did not violate Article 4.7.9’s prohibition against adding to 
or modifying the Labor Contract when he interpreted Article 1.5.  

 
First, the District Court erred when it used the analytical 

framework in Oxford Health Plan to determine if Arbitrator Nash 
exceeded his powers. As explained in Brief Point 2 above, the 
District Court should have focused on whether Arbitrator Nash 
acted within the bounds of contractual authority to determine if 
he exceeded his powers when he added to or modified the Labor 
Contract. City of Omaha, 309 Neb. at 939. The parties did not 
agree to accept the arbitrator’s view of the limitations imposed on 
his powers by the arbitration provisions of the Labor Contract. 
Courts must be able to decide whether an arbitrator complied 
with any limitations on his powers. Otherwise, the Department 
would be left without any remedy for an arbitrator’s breach of his 
or her contractual requirements. In other words, an arbitrator 
could decide to issue a reasoned decision instead of a decision 
with findings of fact and conclusions of law. And the Department 
would not have any remedy if the arbitrator was arguably 
interpreting the contact. Thus, the District Court must review 
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the arbitrator’s decision to see if it added to or modified the Labor 
Contract without determining if the arbitrator was arguably 
interpreting the contract. 

 
Second, the District Court erred when it concluded that 

Arbitrator Nash did not add to or modify Article 1.5. It agreed 
with the Department that neither Article 1.5 nor Article 3.1 
“include any substantive limitations— such as a requirement 
that any new rule or modification to an existing rule must not be 
arbitrary, capricious, unreasonable, or unfair —on the 
Department’s powers to modify work rules.” (T93). In fact, it 
concluded that the “Labor Contract does not include any 
requirement that a new rule or amendment must not be 
arbitrary, capricious, unreasonable, or unfair.” (T93). But, 
according to the District Court, Arbitrator Nash did not conclude 
that the new dress code was arbitrary, capricious, unreasonable, 
and unfair. (T93). Rather, Arbitrator Nash concluded that “the 
manner in which the new dress code was implemented was 
‘arbitrary, capricious, unreasonable, and unfair.’” (T93). 

 
But Arbitrator Nash’s conclusion—that the Department’s 

implementation of the new dress code was arbitrary, capricious, 
unreasonable, and unfair—still added to or modified the Labor 
Contract. Among other things, Article 1.5 says that the employer 
“agrees to only establish or amend work rules in a reasonable 
manner.” (E7, pp. 2-3). It does not address implementation of any 
work rules. Arbitrator Nash added a requirement to Article 1.5 
that does not exist—a requirement that the Department’s 
implementation of the new dress code must not be arbitrary, 
capricious, unreasonable, or unfair. The parties, not Arbitrator 
Nash, get to make these type of decisions. 
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Because Arbitrator Nash added a requirement that does 
not exist in Article 1.5, he exceeded his powers. The District 
Court should have vacated the arbitration award on this ground. 
 

CONCLUSION 
 
For the reasons discussed above, the Supreme Court should 

reverse the District Court and vacate Arbitrator Nash’s decision 
and remand it back to a different arbitrator for rehearing. 
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