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BASIS FOR APPELLATE JURISDICTION 

 

 The Department incorporates its prior statement of the 

basis for appellate jurisdiction as set forth in its principal brief. 

 

STATEMENT OF THE CASE 

 

Nature of the Case 

 

 The Department incorporates its prior statement of the 

case as set forth in its principal brief. 

 

Issues in the District Court 

 

 The department incorporates its prior statement of the 

issues in the District Court as set forth in its principal brief. 

  

How the Issues were Decided 

 

The Department incorporates its prior statement of how 

the issues were decided as set forth in its principal brief. 

 

Scope of Appellate Review 

 

 The Department incorporates its prior statement on the 

scope of appellate review as set forth in its principal brief.  

 

In its brief, NAPE suggests that the Department’s 

statement on the scope of appellate review is somehow 

inadequate because it “only deals with legal questions.” 

Appellee’s Brief at 5. But the Department’s statement on the 
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scope of appellate review of a decision to vacate, modify, or 

confirm an arbitration award in its main brief includes the scope 

of appellate review for both questions of law and questions of fact. 

Appellant’s Brief at 8. 

 

ASSIGNMENTS OF ERROR 

 

The Department incorporates its prior assignments of error 

as set forth in its principal brief. 

 

PROPOSITIONS OF LAW 

 

 The Department incorporates its prior propositions of law 

as set forth in its principal brief. 

 

STATEMENT OF FACTS 

 

 The Department incorporates its prior statement of facts as 

set forth in its principal brief. 

 

SUMMARY OF ARGUMENT 

 

 The Department incorporates its prior summary of 

argument as set forth in its principal brief. 

 

ARGUMENT 

 

 In this Reply Brief, the Department will respond to 

arguments made by NAPE in its principal brief that warrant 

response. The Department’s failure to respond to any argument 

does not constitute a waiver of that argument. 
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I. Standards governing judicial review of arbitration awards 

and standards governing vacating arbitration awards 

because arbitrators exceeded their powers. 

 

 The Department incorporates Brief Point I as set forth in 

its principal brief. It responds to the following issues raised in 

NAPE’s brief.  

 

 The Department and NAPE disagree over the standards for 

vacating arbitration awards because the arbitrators exceeded 

their powers. Both parties agree that the Nebraska Supreme 

Court’s decision in City of Omaha v. Professional Firefighters 

Association of Omaha, 309 Neb. 918 (2021), sets forth the 

appropriate standards for determining when arbitrators exceed 

their powers under the NUAA. 

 

 As more fully explained in the Department’s main brief, 

City of Omaha stands for the proposition that the applicable 

standard for deciding when arbitrators exceed their powers 

depends on the type of challenge. Appellant’s Brief at 20-24. 

There are two standards for determining when arbitrators exceed 

their powers based on the type of challenge: (1) those claims 

requiring a court to review the merits of the arbitrator’s decisions 

and (2) those claims involving arbitrators not following 

requirements imposed on the arbitrators by the arbitration 

agreement.  

 

 In its brief, NAPE fails to disagree with the proposition 

that the standard for determining whether arbitrators exceed 

their powers depends on the nature of the claims. Nor did it 

respond to the Department’s argument that the appropriate 
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standard for determining whether an arbitrator exceeded his or 

her powers focuses on the arbitrator’s compliance with 

arbitration provisions.   

 

II. The District Court erred when it concluded that the 

arbitrator’s decision included sufficient findings of fact and 

conclusions of law to comply with Article 4.7.11 and 

therefore the arbitrator did not exceed his powers. 

The Department incorporates Brief Point II as set forth in 

its principal brief. It responds to the following issues raised in 

NAPE’s brief. 

 

While acknowledging that the Labor Contract requires an 

arbitrator’s decision include findings of fact and conclusions of 

law, NAPE argues that the Labor Contract does not specify the 

format of the findings of fact and conclusions of law. Appellee’s 

Brief at 11. NAPE argues that, while judges and lawyers have 

“their conception of findings of facts and conclusions of law,” 

there is not a “uniform definition of what one may do in order to 

present findings of fact and conclusions of law.” Appellee’s Brief 

at 11. Because labor arbitrators and those who negotiate labor 

contracts frequently are not lawyers, courts ought not impose 

their understanding of the format of findings of fact and 

conclusion of law on non-lawyers. Non-lawyer arbitrators “can 

present findings of fact and conclusions of law without following 

the format that it preferred by courts and lawyers.” Appellee’s 

Brief at 11. 

 

NAPE’s simplistic argument is that the Department is 

merely objecting to the form of Arbitrator Nash’s decision—that 

it does not include findings and conclusions “laid out with 
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separate headings and numbered statements, in a strict formal 

progression.” Appellee’s Brief at 11.  

 

The Department’s arguments that Arbitrator Nash’s 

decision does not include enough findings of fact and conclusions 

of law are premised on the substance of the decision, not format. 

Had Arbitrator Nash’s decision included findings of fact and 

conclusions of law without separate headings and numbered 

statements, the Department would never have applied to vacate 

the arbitration award. The Department’s challenges do not exalt 

form over substance.  

 

The meaning of what constitutes findings of fact and 

conclusions of law depends on the parties’ intent as expressed in 

the plain language of the contract. It does not depend on whether 

non-lawyer arbitrators know how to write a decision that 

includes findings of fact and conclusions of law. If an arbitrator 

does not know how to write a decision that includes findings of 

fact and conclusions of law, the arbitrator should have asked the 

parties to find another arbitrator who could write a decision that 

complies with contract requirements.  

 

As explained in the Department’s principal brief, there are 

three types of arbitration awards: (1) a standard award, (2) a 

reasoned award, and (3) an award that includes findings of fact 

and conclusions of law. Appellant’s Brief at 26. NAPE did not 

disagree with this proposition. Both the State of Nebraska and 

NAPE understood the type of decision that was required when 

they agreed on a decision with findings of fact and conclusions of 

law. They contracted for an award that provides the highest level 

of reasoning. Had they wanted less reasoning they could have 

agreed on a standard award or a reasoned award. But they did 
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not. Arbitrator Nash’s decision deprived the Department of a 

decision that would enable it to understand how it violated the 

Labor Contract and what it had to do to avoid violating the 

contract in the future. 

 

NAPE argues that the Department, in essence, 

“sandbagged” the arbitrator when it failed to notify the arbitrator 

about its concerns that the decision did not include the required 

findings of fact and conclusions of law before it filed its 

application to vacate in district court. It argues: 

 

It should be noted that Arbitrator Nash 

concludes his award by stating that he will 

retain jurisdiction for thirty days after the 

award is implemented by HHS. During that 

time, either party could raise questions or 

request explanations of the award. (T76; E6, 

p. 8) HHS could have made a request for 

findings of fact and conclusions of law in the 

format that they apparently prefer. They did 

not. They did nothing, but instead they waited 

until Arbitrator Nash’s jurisdiction expired. 

They then filed an application to vacate the 

entire award based upon a purported issued 

that they could have easily remedied. It is 

apparent that they just didn’t like the 

ultimate decisions in the arbitration, and they 

thought that they could raise this issue and 

get a brand new bite at the apple with a new 

arbitrator. They certainly shouldn’t be 

rewarded now by vacating a perfectly 

reasonable award that fulfills all contractual 

obligations. 

 

Appellee’s Brief at 15. 
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 The Department never sandbagged Arbitrator Nash and 

never laid in wait to challenge the award until after his 

jurisdiction expired. First, nothing in the Labor Contract permits 

an arbitrator to “retain jurisdiction” over a case after a written 

decision has been provided to the parties. Second, the 

Department did not wait “until Arbitrator Nash’s jurisdiction 

expired” to file its application to vacate the arbitration award. 

Arbitrator Nash did not have any jurisdiction. His jurisdiction 

ended when he issued his written decision. Finally, there wasn’t 

any procedure or process in the arbitration provisions of the 

Labor Contract that allow an arbitrator to correct or expand their 

award. Simply put, the Department was not required to use a 

non-existent process to correct shortcomings in an arbitrator’s 

decision before exercising its rights under the NUAA.  

 

III. The District Court erred when it concluded that Arbitrator 

Nash did not exceed his powers by adding to or modifying 

the Labor Contract. 

 

 The Department incorporates Brief Point III as set forth in 

its principal brief. 

 

IV. Proper remedy if this Court vacates Arbitrator Nash’s 

arbitration decision. 

 

If this Court concludes that the arbitrator exceeded his 

powers, then the appropriate remedy is to remand this case to the 

district court to vacate the arbitration ruling and order rehearing 

before a new arbitrator selected by the parties in the manner 

prescribed by the NAPE Labor Contract.  
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The NUAA identifies the remedies a district court may 

impose if it concludes that an arbitration award should be 

vacated. Section 25-2613(c) sets forth the remedies a district 

court may order if an award is vacated: 

 

In vacating the award on grounds other than 

stated in subdivision (a)(5) of this section, the 

court may order a rehearing before the new 

arbitrators chosen as provided in the 

agreement or, in the absence thereof, by the 

court in accordance with section 25-2604, or if 

the award is vacated on grounds set forth in 

subdivisions (a)(3) and (a)(4) of this section, 

the court may order a rehearing before the 

arbitrators who made the award or their 

successors appointed in accordance with 

section 25-2604. The time within which the 

agreement requires the award to be made is 

applicable to the rehearing and commences 

from the date of the order. 

 

In other words, if this Court vacates the arbitration order 

in this case, it has two options under Section 25-2613(c). It may 

order a rehearing before new arbitrators chosen as provided in 

the agreement. Or it may order a hearing before the arbitrators 

who made the award. 

 

 Here, this Court should exercise the first option and order a 

rehearing before a new arbitrator chosen as provided in the 

NAPE Labor Contract. Because nearly a year and a half has 

passed since Arbitrator Nash issued his decision, any arbitrator 

would likely have to hold a new hearing to prepare a decision 

that complies with contract requirements. Given the nature of 

the challenges that it has made, the Department respectfully 
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submits that it wouldn’t get a fair rehearing before Arbitrator 

Nash. Put simply, the Department would be denied procedural 

due process because the arbitration hearing would not be decided 

by a neutral, objective arbitrator. That is fundamentally unfair to 

the Department. 

 

 NAPE argues that re-hearing in front a new arbitrator 

would frustrate the purpose of arbitration, a process that is 

designed to be swifter and more informal than traditional 

litigation. Appellee’s Brief at 19-20. But the NUAA creates a 

statutory exception to that process when it permits courts to 

vacate an arbitration award if an arbitrator exceeds his or her 

powers.  

 

CONCLUSION 

 

For the reasons discussed above, the Supreme Court should 

reverse the District Court and vacate Arbitrator Nash’s decision 

and remand it back to a different arbitrator for rehearing. 
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