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STATEMENT OF THE BASIS OF JURISDICTION 
 Plaintiff/Appellant, Kari L. Mackiewicz, n/k/a Kari L. Veleba, 
appeals the Order of Modification entered in the District Court of Douglas 
County, Nebraska, on the 31st day of January 2022.  The Order is a final, 
appealable order pursuant to Neb. Rev. Stat. § 42-372 (2000).   
 
 In the Order of Modification, the District Court of Douglas County, 
Nebraska, by and through the Honorable W. Russell Bowie (hereinafter 
referred to as the “trial court”), addressed all issues presented by the 
pleadings.  Plaintiff/Appellant Kari L. Mackiewicz n/k/a Kari L. Veleba 
filed her Notice of Appeal with fees on March 1, 2022.   

 
STATEMENT OF THE CASE 

A. Nature of the Case 
Plaintiff/Appellant, Kari L. Mackiewicz n/k/a Kari L. Veleba  

(hereinafter referred to as “Plaintiff” or “Kari”), and Defendant/Appellee, 
James A. Mackiewicz (hereinafter referred to as “Defendant” or “James”), 
modified their Decree of Dissolution of Marriage pursuant to an Order of 
Modification entered in the District Court of Douglas County, Nebraska 
on or about January 31, 2022 (T110).    

 
B. Issues Tried to the Court Below 
  The trial court examined all unresolved issues, namely alimony.   
 
C. How the Issues Were Decided 
 The trial court made the following pertinent findings: 

1. It determined that the language in the Decree did not 
prohibit James from seeking a modification of his alimony obligation. 

  
2. It found that the parties specifically agreed that there was no 

duress, fraud or undue influence by any person.  
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3. It determined that there had been a substantial and material 
change in circumstances not contemplated by the parties at the time of the 
Decree. 

 
4. James was ordered to pay spousal support in the amount of 

$700.00 per month from and after September 1, 2020, and a like amount 
each and every month thereafter through the calendar year 2025. 

 
5. It determined that James was not in willful contempt of 

court for failing to pay previous court-ordered spousal support, and the 
Order to Show Cause entered by the District Court Referee on November 
12, 2020, was vacated. 

 
6. James was ordered to provide his personal tax returns, and 

the corporate tax returns of DoMore Consulting, and any other entity the 
Defendant created for the generation of income, to the Plaintiff within 30 
days after filing with the respective taxing authorities.   

 
7. Kari’s Motion for Directed Verdict was denied. 
 
8. Each party was ordered to pay his or her own attorney fees.   
 
9. The trial court determined that any and all other provisions 

of the Decree of Dissolution of Marriage entered July 14, 2017, not 
modified by the Order, should remain in full force and effect.  

 
D. Scope of Review 

 “In a review de novo on the record, an appellate court reappraises 
the evidence as presented by the record and reaches its own independent 
conclusions with respect to the matters at issue.”  Tyler v. Tyler, 253 Neb. 
209, 212, 570 N.W.2d 317, 319 (1997). 
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“A judicial abuse of discretion exists when a judge, within the 
effective limits of authorized judicial power, elects to act or refrains from 
acting, and the selected option results in a decision which is untenable and 
unfairly deprives a litigant of a substantial right or a just result in matters 
submitted for disposition through a judicial system.”  Olsen v. Sherrerd, 
266 Neb. 207, 215, 663 N.W.2d 617, 623 (2003). 

 
ASSIGNMENT OF ERRORS 

I. The trial court erred in modifying James’ alimony obligation 
despite the parties entering into a consent Decree of Dissolution of 
Marriage. 
 

II. The trial court erred in modifying James’ alimony obligation, 
reducing the same by eighty-four percent of future alimony, 
despite James voluntarily leaving his job of eight years in Nebraska 
to work for a “start up.” 
 

III. The trial court erred in failing to conclude that alimony was non-
modifiable. 
 

PROPOSITIONS OF LAW 
I. 

“The determination as to modification of a dissolution decree is a 
matter of discretion for the trial court, and its decision will be reviewed on 
appeal de novo on the record and will be reversed upon an abuse of 
discretion.”  Adrian v. Adrian, 249 Neb. 53, 541 N.W.2d 388 (1995). 

 
II. 

“A judicial abuse of discretion exists when a judge, within the 
effective limits of authorized judicial power, elects to act or refrain from 
acting, but the selected option results in a decision which is untenable and 
unfairly deprives a litigant of a substantial right or a just result in matters 
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submitted for disposition through a judicial system.”  Tyler v. Tyler, 253 
Neb. 209, 570 N.W.2d 317 (1997). 

 
III. 

Judgments entered into by the consent of the parties are accorded 
greater force than ordinary judgments and ordinarily will not be modified 
over objection of one of the parties.  Desjardins v. Desjardins, 239 Neb. 878, 
479 N.W.2d 451 (1992); Hoshor v. Hoshor, 254 Neb. 743, 580 N.W.2d 516 
(1998); Chamberlin v. Chamberlin, 206 Neb. 808, 295 N.W.2d 391 (1980). 

 
IV. 

Where parties to a divorce action voluntarily execute a property 
settlement agreement which is approved by the dissolution court and 
incorporated into a divorce decree from which no appeal is taken, its 
provisions as to real and personal property and maintenance will not 
thereafter be vacated or modified in the absence of fraud or gross 
inequity. Carlson v. Carlson, 299 Neb. 526, 909 N.W.2d 351 (2018); Ryder v. 
Ryder, 290 Neb. 648, 861 N.W.2d 449 (2015). 

 
V. 

Alimony orders may be modified or revoked for good cause 
shown.  Good cause means a material and substantial change in 
circumstances and depends upon the circumstances of each case.  Good 
cause is demonstrated by a material change in circumstances, but any 
changes in circumstances which were within the contemplation of the 
parties at the time of the decree, or that were accomplished by the mere 
passage of time, do not justify a change or modification of an alimony 
order.  Neb. Rev. Stat. § 42-365;  Marcovitz v. Rogers, 276 Neb. 199, 752 
N.W.2d 605 (2008); Finney v. Finney, 273 Neb. 436, 730 N.W.2d 351 (2007).   
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VI. 
A petition for the modification or termination of alimony will be 

denied if the change in financial condition is due to fault or voluntary 
wastage or dissipation of one’s talents and assets.  Pope v. Pope, 251 Neb. 
773, 559 N.W.2d 192 (1997).   

 
VII. 

When a payor makes a job change to be more available to family 
and kids such decision, when the equities are weighed, does not support a 
modification.  State on Behalf of Eleanor S. v. Dustin S., No. A–15–593, 2016 
WL 3408178 (Neb. Ct. App. June 14, 2016). 
 

VIII. 
Courts have stated that there are no “magic words” that are needed 

to make an alimony award non-modifiable.  Staple v. Staple, 241 Mich.App. 
562, 616 N.W.2d 219, 223 (2000).   

 
IX. 

“[E]xcept for terms concerning the custody or support of minor 
children, the decree may expressly preclude or limit modification of terms 
set forth in the decree.”  Neb.Rev.Stat. § 42-366(7).  

 
STATEMENT OF FACTS 

 Appellant/Plaintiff, Kari L. Mackiewicz n/k/a Kari L. Veleba 
(“Kari”), and Appellee/Defendant, James A. Mackiewicz (“James”), were 
married in Omaha, Nebraska on December 16, 1995 (T1; Supp. T2) and 
divorced on July 14, 2017, pursuant to a stipulated Decree of Dissolution of 
Marriage (66:19-22; T4; T110; Supp. T2; E52, p. 1-2) (emphasis added).  The 
Decree of Dissolution of Marriage ordered that James shall pay alimony to 
Kari pursuant to the following schedule: 

i. $4,000.00 per month for the first twenty-four (24) months    
after entry of the Decree; 
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ii. $3,500.00 per month for the next twenty-four (24) months; 
iii. $3,000.00 per month for the next forty-eight (48) months; 
iv. $2,000.00 per month for the next thirty-six (36) months; and 
v. $1,000.00 per month for the final twenty-four (24) months.   

(Supp. T2-3; E52, p.2-3).  
 
 The Decree provides that the alimony “shall be in place until such 
time as it is fully satisfied” (Supp. T2-3; E52, p.2-3). The Decree further 
provides that the alimony does not terminate on Defendant’s death or the 
Plaintiff’s remarriage (Supp T2-3; E52, p.2-3). 
 
 On August 11, 2020, James filed a Complaint for Modification, 
alleging that a material change in circumstances had resulted in a gross 
inequity that mandated a modification to the Decree of Dissolution (T4-5; 
E53, p.1-2).  Trial proceeded on James’ Complaint for Modification under 
the application to modify alimony (6:22-23).    
 
 James graduated from the University of Nebraska-Omaha with his 
bachelor’s degree in general administration (7:3-6).  James then went to 
Bellevue University where he graduated with his master’s degree in 
business (7:7-8).  James started off his career for a variety of financial 
services businesses (7:12-13).  At one point, James began working for a 
coaching consulting firm in Omaha (7:13-15).  James then moved on to 
AssetMark, where he spent the majority of his professional career (7:15-
16).  James worked at AssetMark for about eight years as a practice 
management consultant (7:24-25; 8:1-3). 
 
 James testified that the same “recruiter” who approached him 
related to the job at AssetMark “reached out” related to a new job in early 
2019 (9:1-2). The new position was with a “start up” company called 
Kestra Financial (8:23-25; 9:4).  According to James, he voluntarily left 
AssetMark for Kestra Financial (8:25-9:3).  Interestingly, James implied 
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that Kestra Financial was an attractive alternative to a larger company (9:4-
5) (emphasis added).  In the fall of 2019, James moved to Austin, Texas, to 
work for Kestra Financial (9:8-11).  James ultimately worked for Kestra 
Financial for about six months before he was terminated on January 17, 
2020, due to unsatisfactory work performance (9:21-23; 9:25-10:1; 10:21-25; 
11:1-7; 44:21-24; E33, p. 1).  
 
  James spent approximately two months looking for a replacement 
job even though he received both unemployment benefits and a severance 
payment of $15,384 (E33, p. 1; 13:21; 15:14-15; 28:12-19). At trial James 
stated that he “pivoted” to starting a franchise instead of continuing to 
look for a job (13:19-25; 14:1; 15:11-13).  James decided to start a franchise 
with Crestcom at the end of March 2020, beginning of April 2020 (15:11-
15).  James does not own Crestcom (17:8-9).  He is a licensee of the 
Crestcom material, and he has to do that through some form of LLC or C 
Corp (17:9-11).  DoMore Consulting Company is James’ C Corp (17:11-12).  
 
 In 2016, James earned $185,733.00 (E15, p. 1; E50, p.1).  In 2017, the 
year the Decree of Dissolution of Marriage was entered, James earned 
$181,991.00, and he paid $20,000.00 in alimony (five months at $4,000.00 
per month) (25:8-16; E28, p. 1; E50, p. 1).  In 2018, James earned 
$192,308.00, and he paid $49,500.00 in alimony (25:17-24; E27, p. 1; E50, p. 
1).  In 2019, James earned $248,193.00, and he paid $45,000.00 in alimony 
(25:25-26:4; E26, p. 1; E50, p. 1).  In 2020, James earned $30,365.00, and he 
paid $24,000.00 in alimony (27:8-18; 28:6-8; E25, p. 20; E50, p. 1). 
 
 James testified extensively that he had not made any money on 
DoMore Consulting, from the time he began at Crestcom to the time of 
trial, December 23, 2021 (17:22-25; 18:1; 18:10-13; 18:22-25; 19:3-7; 20:22-25; 
E31, p. 1; E32, p. 1).  On average, the top fifty percent of Crestcom 
franchisees make $125,000.00 (24:4-6).  To compare, when James was at 
Kestra Financial, his salary was $200,000.00 with bonus potential on top of 
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that (24:12-15).  When James left AssetMark, he was making $185,000.00, 
in addition to a pretty standard bonus of $30,000.00, for a total of 
$215,000.00 (24:16-18).  
 
 James admitted that he had not been making his court ordered 
$3,500.00 per month alimony payment (31:21-23; 32:2-4).  When James 
filed his Complaint for Modification in August 2020, he stopped making 
alimony payments to Kari (34:2-5).  After the filing of the Complaint, 
James resumed making some alimony payments in the amount of $700.00 
per month, which James started paying in the beginning of 2021 (34:18-
23).  James testified that he made twelve payments by the time the last 
payment was taken out the last week of December 2021 (34:24-25), for a 
total of $8,400.00 (35:6-8). 
 
 Even though James testified he had not made any profit on DoMore 
Consulting, and admitted that he had not been making his court ordered 
alimony payments, in January 2021, James spent $2,000.00 on Nebraska 
athletics for his season football tickets (46:17-21; 47:1-4).  James confirmed 
that at the time he spent $2,000.00 on season tickets, he was just starting to 
pay the $700.00 a month in alimony (47:5-10).  James admitted that if 
Kari’s attorney had continued to go through his credit card statements, 
there would be charges in the thousands of dollars for Nebraska and 
Creighton athletics (48:15-17; 48:20).  
 

While James applied for and received a Small Business Loan 
(“SBA”) (52:16-17; 52:19-21), James did not investigate whether or not he 
could receive any sort of loan to pay his spousal support (53:8-10). 
 
 James’ attorney attempted to solicit testimony from his client 
related to his request to modify and in connection with duress (35:22-25; 
36:1-6).  The trial court stated that, “If you look at the Decree, it says there 
aren’t any threats” (36:7-8).  The trial court then asked if James’ attorney 
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was trying to vacate the Decree five years after-the-fact (36:13-14).  James’ 
attorney stated, “That’s not the primary relief we’re seeking here, but I do 
think it’s relevant to this” (36:15-17).  The trial court did not agree (36:18).  
However, James testified that he did not want to sign the Decree (37:4-6; 
37:15-17) because he was concerned it was “unsustainable” (37:18-19), and 
that he was advised by his lawyer at that time not to sign the Decree 
(37:20-22). 
 
 Throughout trial, Kari’s attorney was adamant that there was no 
evidence that Kari’s income increasing was not something contemplated 
at the time of the Decree in 2017 (60:22-25; 62:15-17).  After James rested 
(64:7), Kari’s attorney made a Motion for a Directed Verdict (64:9-10).  
Kari’s attorney argued that he did not believe that James met his burden, 
specifically as it related to the good cause portion announced by the 
Nebraska Supreme Court (64:10-13).  James’ testimony was that he was 
fired from his job (64:14-15).  Kari’s attorney cited Pope v. Pope, 251 Neb. 
773, which stated, “We extended the rule from Ohler to cases involving the 
modification or termination of alimony and find that a petition for the 
modification or termination of alimony will be denied if the change in 
financial conditions is due to fault or voluntary waste or dissipation of 
one’s talents and assets.”  (64:15-22).  Kari’s attorney again emphasized 
that James’ testimony was that he was fired (64:23-24).  James decided to 
start up his own company (64:24), which resulted in him losing $60,000.00 
a year, in 2020 and 2021 (64:25). Appellate counsel did not participate in 
the trial. 
 
 Kari’s attorney again pointed out that James’ attorney was arguing 
that Kari making more money was a material change in circumstances 
(65:2-4).  Kari’s attorney cited Creager v. Creager, 219 Neb. 760, citing Albers 
v. Albers, 213 Neb. 741, which held that, “Further, there is evidence in the 
record that her, the wife’s, change to full-time employment and increase in 
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income was within the reasonable contemplation of the parties at the time 
of the dissolution.”  (65:12-17).   
 
 The trial court took Kari’s Motion for Directed Verdict under 
advisement (66:3-4). 
 
 Kari testified that she was in school in 2017 (66:23-25) in a doctoral 
program to earn her PhD (67:1-2).  Kari was also working part time at the 
University at that time (67:3-4).  Throughout her twenty-one and-a-half 
year marriage with James (77:12-13), Kari was an educator (67:5-7).  She 
was either a teacher or a teacher on special assignment (67:7-8).  The 
doctoral program that Kari was in at the University of Nebraska at 
Lincoln was in the Teacher, Learning, and Teacher Education department 
(67:12-15).  At the time he agreed to the alimony provisions of the Decree, 
James knew that Kari was attending a program to earn her PhD (67:17-19). 
Kari testified that she had already been in the program for a year when 
the parties divorced (67:19-20; 67:24-25; 68-1-2).  Kari testified that it was 
obvious that once she completed her program, she would be earning more 
money (67:21-24). 
 
 At the time of the modification trial, Kari was working for Bellevue 
Public Schools (77:15-16).  She began working at Bellevue Public Schools 
in July, 2018 (77:17-18).  Before Kari was hired by Bellevue Public Schools 
in July, 2018, and as indicated above, she was attending school at the 
University of Nebraska-Lincoln (77:19-22).  Before that, she was a teacher 
with Omaha Public Schools (77:22-24).  
 
 Kari testified that she and James ultimately agreed with the 
alimony scheduled as outlined in the Decree, after meeting several times 
to go through things (75:18-21).  Kari provided that the decreasing amount 
of alimony was at the request of James because, he said, eventually she 
was going to be finishing her doctorate and making more money (75:21-
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23). James told her at the time of the divorce that he “shouldn’t have to 
pay” the same amount of alimony each year (75:23-25).   
 
 Kari stated that the last spousal support payment she received was 
in August 2020 (76:15:20).  Kari testified that she received partial 
payments in the amount of $700 per month, which she thought began in 
March 2021 (76:21-25; 77:1-5).  Kari counted on receiving the alimony 
awarded to her for the full time (77:6-11). 
 
 During closing arguments, Kari’s attorney reiterated to the trial 
court that, in a modification of alimony case, what the movant has to show 
is a material change in circumstances not contemplated at the time of the 
original Decree (85:2-4).  Kari’s attorney argued that the change in 
circumstances that James wanted you to look at was him being fired from 
his job, which the Nebraska Supreme Court had already said is not a 
material change in circumstances (85:5-9).  James’ counsel argued that 
because Kari was making more money they had shown good cause (85:10-
15).  Kari’s attorney stated Kari testified that she was in her doctoral 
program in 2016 and certainly 2017 when the parties divorced (85:17-19).  
Kari’s attorney argued that a change in income is contemplated when one 
is going to school to advance one’s degree (85:19-21). 
 
 Kari’s attorney also mentioned his reliance on Grothen v. Grothen, 
308 Neb. 28 (85:22-24).  Kari’s attorney stated that, pursuant to Grothen, 
one has to show the evidence that should be put on is one’s economic 
circumstances from the time of the entry of the Decree until the time that 
one files their Complaint for Modification (85:25-86:3).  Plaintiff’s counsel 
argued that there was no evidence put on by James about his economic 
circumstances or the change in his bottom line with the assets he had 
(86:4-6).  Counsel further argued that “All James said” [to the Court was] 
“I lost my job and decided to start a consulting company and, therefore, 
the Court should modify [alimony]” (86:6-9).   
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SUMMARY OF ARGUMENTS 
The trial court erred in modifying James’ alimony obligation 

despite the parties entering into a consent Decree of Dissolution of 
Marriage.  The trial court further erred in modifying James’ alimony 
obligation, reducing the same by eighty-four percent of future alimony, 
despite James voluntarily leaving his job of eight years in Nebraska to 
work for a “start up.”  Finally, the trial court erred in failing to conclude 
that the alimony was non-modifiable. 

 
ARGUMENT 

I. THE TRIAL COURT ERRED IN MODIFYING JAMES’ 
ALIMONY OBLIGATION DESPITE THE PARTIES ENTERING 
INTO A CONSENT DECREE OF DISSOLUTION OF 
MARRIAGE.  
 
“The determination as to modification of a dissolution decree is a 

matter of discretion for the trial court, and its decision will be reviewed on 
appeal de novo on the record and will be reversed upon an abuse of 
discretion.”  Adrian v. Adrian, 249 Neb. 53, 541 N.W.2d 388 (1995).  “A 
judicial abuse of discretion exists when a judge, within the effective limits 
of authorized judicial power, elects to act or refrain from acting, but the 
selected option results in a decision which is untenable and unfairly 
deprives a litigant of a substantial right or a just result in matters 
submitted for disposition through a judicial system.”  Tyler v. Tyler, 253 
Neb. 209, 570 N.W.2d 317 (1997). 

 
Judgments entered into by the consent of the parties are accorded 

greater force than ordinary judgments and ordinarily will not be modified 
over objection of one of the parties.  Desjardins v. Desjardins, 239 Neb. 878, 
479 N.W.2d 451 (1992); Hoshor v. Hoshor, 254 Neb. 743, 580 N.W.2d 516 
(1998); Chamberlin v. Chamberlin, 206 Neb. 808, 295 N.W.2d 391 (1980).  The 
Desjardins case has been cited countless times in Nebraska jurisprudence 
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for the proposition that when a divorcing party agrees to something, it 
carries more weight than when a trial court forces something upon them.  
The trial court ignored this important precedent, to the detriment of Kari, 
and should be reversed as a result. 

 
The Nebraska Supreme Court has stated that where parties to a 

divorce action voluntarily execute a property settlement agreement which 
is approved by the dissolution court and incorporated into a divorce 
decree from which no appeal is taken, its provisions as to real and 
personal property and maintenance will not thereafter be vacated or 
modified in the absence of fraud or gross inequity. See Carlson v. Carlson, 
299 Neb. 526, 909 N.W.2d 351 (2018); Ryder v. Ryder, 290 Neb. 648, 861 
N.W.2d 449 (2015).  

 
James agreed to pay the alimony set forth in the Decree of 

Dissolution of Marriage entered on July 14, 2017.  There is no allegation of 
fraud in the case before the Court.  Therefore, the only issue would be 
whether the modification of the alimony award set forth in the Decree is 
necessary to prevent a gross inequity. 

 
James argues that modification is warranted because his income 

has decreased since the time of the consent Decree.  A change in a party’s 
income is a circumstance that may be considered in determining whether 
alimony should be modified.  See Desjardins v. Desjardins, supra.  The 
Nebraska Supreme Court in Desjardins essentially held that alimony 
awards arising from consent decrees receive a heightened scrutiny in 
modification cases.  See, also, Northwall v. Northwall, 238 Neb. 76, 469 
N.W.2d 136 (1991) (wife alleging that husband’s income had increased 
and that hers had decreased); Kelly v. Kelly, 220 Neb. 441, 370 N.W.2d 161 
(1985) (no material change of circumstances existed when wife’s return to 
full-time employment and resulting increase in income were 
contemplated in original decree); Cooper v. Cooper, 219 Neb. 64, 361 
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N.W.2d 202 (1985) (increase in wife’s income, together with decrease in 
husband’s income, did not justify decreasing husband’s total alimony 
obligation); Sloss v. Sloss, 212 Neb. 610, 324 N.W.2d 663 (1982) (no material 
change in circumstances where both parties’ financial conditions 
improved).  

 
Because alimony was originally ordered pursuant to an agreement 

between the parties, the issue is not whether there has been a material 
change in circumstances, but, rather, whether the continued alimony 
results in gross inequity. See Carlson v. Carlson, 299 Neb. 526, 909 N.W.2d 
351 (2018); Ryder v. Ryder, 290 Neb. 648, 861 N.W.2d 449 (2015).  The 
parties agreed in the property settlement agreement that James would 
receive an equalization payment and Kari would receive alimony.  When 
considering the parties’ comparative financial circumstances at the time of 
the modification hearing, granting the application and modifying alimony 
was unfair to Kari and resulted in a windfall for James.  Considered in a 
lump sum, the trial court in this case eliminated $233,700.00 of alimony 
that was agreed upon by James in 2017. 
 

The reason why Desjardins is persuasive is that there has to be some 
power and permanency in written agreements when parties might be 
settling their case based on a “mix” of property and support issues.  
Perhaps James agreed to pay alimony as outlined in the Decree because he 
received something else he wanted.  It makes sense to impose the 
agreement of the parties with more permanency when the give-and-take 
of divorce settlements is considered. It also undermines the judicial 
process to modify contractual alimony when there is no palpable inequity 
in maintaining the status quo. 

 
The trial court should reinstate the original order for alimony as 

agreed upon and as outlined in the Decree of Dissolution of Marriage.  
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II. THE TRIAL COURT ERRED IN MODIFYING JAMES’ 
ALIMONY OBLIGATION, REDUCING SAME BY EIGHTY-
FOUR PERCENT OF FUTURE ALIMONY, DESPITE JAMES 
VOLUNTARILY LEAVING HIS STABLE EMPLOYMENT OF 
EIGHT YEARS. 
 
Alimony orders may be modified or revoked for good cause 

shown.  Good cause means a material and substantial change in 
circumstances and depends upon the circumstances of each case.  “Good 
cause is demonstrated by a material change in circumstances, but any 
changes in circumstances which were within the contemplation of the 
parties at the time of the decree, or that were accomplished by the mere 
passage of time, do not justify a change or modification of an alimony 
order.”  Neb. Rev. Stat. § 42-365;  Marcovitz v. Rogers, 276 Neb. 199, 752 
N.W.2d 605 (2008); Finney v. Finney, 273 Neb. 436, 730 N.W.2d 351 (2007).  
The moving party has the burden of demonstrating a material and 
substantial change in circumstances which would justify the modification 
of an alimony award.  

 
In Creager v. Creager, it was determined that any change in 

circumstances were within the contemplation of the parties and the facts 
from trial did not rise to the level to justify the change or modification of 
the order.  219 Neb. 760, 366 N.W.2d 414.  In Grahovac v. Grahovac, the 
wife’s increase in income was deemed to have been contemplated by the 
parties.  12 Neb.App 585, 680 N.W.2d 616 (2004).  In Anderson v. Anderson, 
the Nebraska Supreme Court rejected the husband’s claim that his income 
had been cut in half.  206 Neb. 655, 294 N.W.2d 372 (1980). 

 
The Nebraska Supreme Court has held, in the context of 

the modification of child support obligations, that “‘a petition 
for modification will be denied if the change in financial condition is due 
to fault or voluntary wastage or dissipation of one's talents and 
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assets....’” Ohler v. Ohler, 220 Neb. 272, 275, 369 N.W.2d 615, 617 
(1985) (holding that father’s criminal activity resulting in incarceration did 
not constitute a material change in circumstances justifying reduction in 
or termination of his child support obligations).  The Nebraska Supreme 
Court has also analogized the material change of circumstances required 
to justify modifications of child support to the good cause requirement 
necessary to modify alimony.  See Ohler, supra.  In Pope v. Pope, the 
Nebraska Supreme Court again extended the rule of Ohler to cases 
involving the modification or termination of alimony and found that a 
petition for the modification or termination of alimony will be denied if 
the change in financial condition is due to fault or voluntary wastage or 
dissipation of one’s talents and assets.  251 Neb. 773, 559 N.W.2d 192 
(1997).   

 
James worked for a variety of financial services businesses in 

Nebraska (7:12-13).  James had been at AssetMark for eight years (7:25-8:1) 
as a practice management consultant (8:2-3).  James was fully aware of his 
alimony obligation to Kari at the time he voluntarily left his job in the 
State of Nebraska to chase an ill-conceived position with a company that 
he himself termed a “start up” (9:4).  

 
James voluntarily engaged in risky behavior when he chose to take 

a job at Kestra Financial (8:25, 9:1-5, 9:8-11) (emphasis added).  James’ 
risky behavior is indistinguishable from showing up for work drunk or 
claiming that leaving a job to go back to school justifies a modification to 
support.  See, Grahovac v. Grahovac, 12 Neb.App. 585, 680 N.W.2d 616 
(2004) (holding that an ex-husband’s resignation or early retirement, 
which reduced his income, was due to his alcoholism and his refusal to 
secure effective treatment and thus, the reduction in the ex-husband’s 
income was not from good cause so as to entitle him to any reduction in 
his alimony obligation). 
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Nebraska jurisprudence contains frequent references to the notion 
that when earning capacity could continue to meet a present support 
obligation, the same should be imposed. 

 
In Sabatka v. Sabatka, the Nebraska Supreme Court found that even 

though the father’s decision to return to college was not made in bad faith, 
the fact was that he could likely find “other suitable employment” to pay 
his child support.  245 Neb. 109, 511 N.W.2d 107 (1994).  The Court stated 
that his pursuit of further education should not be financed by his 
children. And even though the case involved child support and not 
alimony (which requires a consideration of the best interests of the minor 
child) the analysis has application here.  A deeper dive into the child 
support cases reveals that trial courts should consider whether a job 
change was required by “external considerations” or “personal wishes.” 
In State on Behalf of Eleanor S. v. Dustin S., the Nebraska Court of Appeals 
held that when a payor makes a job change to be more available to family 
and kids such decision, when the equities are weighed, does not support a 
modification.  No. A–15–593, 2016 WL 3408178 (Neb. Ct. App. June 14, 
2016).  

 
Kari should not have to suffer financially as a result of James 

rolling the dice.  James voluntarily wasted and dissipated his talents, 
opportunities and assets.  He then sought to make Kari help him re-build 
the financial underpinnings that he himself squandered. 

 
The trial court should reinstate the original order for alimony as 

agreed upon and as outlined in the Decree of Dissolution of Marriage. 
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III. THE TRIAL COURT ERRED BY FAILING TO CONCLUDE 
THAT ALIMONY WAS NON-MODIFIABLE.  

  
Different courts have interpreted various clauses from divorce 

decrees to mean that alimony is non-modifiable: 
 
In Megison v. Megison, the parties identified death, remarriage, and 

open concubinage as “the only termination or modification events.”  642 
So.2d 885, 887.  There is no given set of words that must be used to 
preclude modification; an order is nonmodifiable if the decree distinctly 
and unambiguously expresses that it is.  Lilley v. Lilley, 6 Conn.App. 253, 
255, 504 A.2d 563.  In Nichols v. Nichols, 162 Wis.2d 96, 469 N.W.2d 619 
(1991), the Wisconsin Supreme Court considered if a divorce judgment 
could preclude modification of spousal maintenance, notwithstanding the 
Wisconsin statute providing that maintenance was always subject 
to modification upon a showing of the requisite change in circumstances.  
Id., at 100, 103, 469 N.W.2d 619.  The court held that the maintenance 
statutes did not nullify the parties’ agreement to waive 
future modification.  The Wisconsin high court further commented that 
nullifying waivers of future modification would discourage the settlement 
of divorce cases.  Id., at 115, 469 N.W.2d 619. 

 
Similarly, in Karon v. Karon, 435 N.W.2d 501, 503 (Minn., 1989), the 

Minnesota Supreme Court held that consent judgments waiving 
future modification of alimony were not void under Minn. Stat. 518.64 
In Varn v. Varn, 242 Ga. 309, 248 S.E.2d 667 (1978), the court held that 
waivers of the right to seek modification were valid, as long as the 
agreement “expressly waives the right of modification by referring 
specifically to that right.”  Id., 311, 248 S.E.2d 667 (See also, Ashworth v. 
Busby, 272 Ga. 228, 526 S.E.2d 570, 572 (2000)).  The Alabama Court of 
Civil Appeals upheld such agreements in DuValle v. DuValle, 348 So.2d 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000063892&pubNum=711&originatingDoc=Ibbbb9326ff2711d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_711_572&originationContext=document&transitionType=DocumentItem&ppcid=5e1d03c879d44d1ebea07bef2ee9e64d&contextData=(sc.Search)#co_pp_sp_711_572
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000063892&pubNum=711&originatingDoc=Ibbbb9326ff2711d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_711_572&originationContext=document&transitionType=DocumentItem&ppcid=5e1d03c879d44d1ebea07bef2ee9e64d&contextData=(sc.Search)#co_pp_sp_711_572
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000063892&pubNum=711&originatingDoc=Ibbbb9326ff2711d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_711_572&originationContext=document&transitionType=DocumentItem&ppcid=5e1d03c879d44d1ebea07bef2ee9e64d&contextData=(sc.Search)#co_pp_sp_711_572
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1067 (Ala.Civ.App., 1977) (See also, Beasley v. Beasley, 707 So.2d 1107, 1108 
(Ala.Civ.App.1997)).  

 
Courts have stated that there are no “magic words” that are needed 

to make an alimony award non-modifiable.  Staple v. Staple, 241 Mich.App. 
562, 616 N.W.2d 219, 223 (2000).  In Benedict v. Benedict, the Nebraska 
Supreme Court did not require language that stated that alimony was 
“non-modifiable” to conclude that alimony was not subject to change.  206 
Neb. 284, 292 N.W.2d 265 (1980).  In that case, the language of the Decree 
stated that alimony was “terminable only by the death or remarriage of 
Petitioner.”  Id at 286.  

 
Many jurisdictions, in addition to those cited above, by judicial 

decision, have allowed contractual waivers of the right to seek spousal 
support modification.  Rockwell v. Rockwell, 681 A.2d 1017, 1021 
(Del.Supr.1996); Kilpatrick v. McLouth, 392 So.2d 985, 986 (Fla.App.1981);  
Voigt v. Voigt, 670 N.E.2d 1271, 1280 (Ind.1996);  Moseley v. Mosier, 279 S.C. 
348, 306 S.E.2d 624, 627 (1983). 

 
Some jurisdictions, by statute, specifically allow parties to enter 

into nonmodifiable spousal support agreements.  Nebraska is one of those 
jurisdictions: 

 
Neb.Rev.Stat. § 42-366(7) provides that “[e]xcept for terms 

concerning the custody or support of minor children, the decree may 
expressly preclude or limit modification of terms set forth in the decree.”  
The other jurisdictions include: In re Marriage of Ousterman, 46 Cal.App.4th 
1090, 54 Cal.Rptr.2d 403, 405 (1996) (construing Cal. Family Code § 
3651(d) and predecessor statute); In re Marriage of Chalkley, 99 Ill.App.3d 
478, 55 Ill.Dec. 262, 426 N.E.2d 237, 240 (1981) (construing 750 Ill. Comp. 
Stat. Ann. 5/502(f)); Bair v. Bair, 242 Kan. 629, 750 P.2d 994, 997 
(1988) (construing Kan. Stat. Ann. § 60–1610(b)(3)); Hamilos v. Hamilos, 52 
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Md.App. 488, 450 A.2d 1316, 1320 (1982) (construing Md.Code Ann., 
Family Law § 8–103(c)(2)); Santillan v. Martine, 560 N.W.2d 749, 750 
(Minn.App.1997) (construing Minn.Stat. § 518.552); Lueckenotte v. 
Lueckenotte, 34 S.W.3d 387, 392 (Mo.2001) (construing Mo.Rev.Stat. § 
452.325.6); In re Marriage of Pearson, 291 Mont. 101, 965 P.2d 268, 274 
(1998) (construing Mont.Code Ann. § 40–4–201(6)); Pendleton v. 
Pendleton, 22 Va.App. 503, 471 S.E.2d 783, 784 (1996) (construing Va.Code 
Ann. § 20–109); Yearout v. Yearout, 41 Wash.App. 897, 707 P.2d 1367, 1369 
(1985) (construing Wash. Rev.Code § 26.09.070(7)).  

 
In the instant case, the Decree states that the alimony “shall be in 

place until such time as it is fully satisfied.”  This is a powerful and clear 
statement of the intent of the parties concerning modification.  The 
language is commanding and not equivocal. The alimony was to be in 
place until it was completed (satisfied).  Underscoring this interpretation are 
the phrases that precede it: “The death of the Defendant or remarriage of 
the Plaintiff shall not terminate the alimony order….”  The alimony was 
literally required to endure beyond the grave (presumably by a claim 
against an estate). And even if Plaintiff re-married, and presumably had 
the benefit of dual income with her future spouse, the alimony survived. 
This Court should determine that based upon the language of the Decree 
the parties agreed to make alimony non-modifiable. 
 

CONCLUSION 
Based on the foregoing, the trial court’s decision should be 

reversed.   
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