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Statement of the Case 

 A. Nature of the Case 

 This is Appellant Kari L. Veleba's direct appeal from the district 
court's order modifying her and Appellee James A. Mackiewicz's 
Decree of Dissolution of Marriage. 

 B. Issue Before the Trial Court 

The trial court determined whether good cause exists to modify 
the alimony payment schedule found in the parties' Decree of 
Dissolution of Marriage. 

 C. How the Issue Was Decided in the Trial Court 

The trial court granted James's complaint for modification. After 
a bench trial, the trial court found good cause to do so, reasoning that 
there has been a substantial and material change in circumstances not 
contemplated by the parties at the time they entered into the Decree. 
The trial court rejected Kari's argument that the Decree, by its terms, 
could not be modified. The trial court further determined that James 
was not in willful contempt of court for any failure to make past 
payments.  

The trial court modified the payment schedule, ordering James 
to pay spousal support in the amount of $700.00 per month from 
September 1, 2020, through 2025. The trial court ruled that the 
remaining provisions of the Decree remain in full force and effect. 

 D. Scope of Review 

 The appellate court "entrust[s] the modification of an alimony 
award to the discretion of the trial court." Pope v. Pope, 251 Neb. 773, 
776 (1997). The court "review[s] the trial court's decision de novo on 
the record for abuse of discretion." Id. "As in other matters entrusted to 
a trial judge's discretion, absent an abuse of discretion, the decision 
will be upheld on appeal." Watson v. Watson, 272 Neb. 647, 650 (2006). 
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 "In a review de novo on the record, an appellate court 
reappraises the evidence as presented by the record and reaches its 
own independent conclusions with respect to the matters at issue." 
Pope, 251 Neb. at 776. "When evidence is in conflict, the appellate 
court considers and may give weight to the fact that the trial judge 
heard and observed the witnesses and accepted one version of the facts 
rather than another." Id. 

"A judicial abuse of discretion exists when reasons or rulings of a 
trial judge are clearly untenable, unfairly depriving a litigant of a 
substantial right and denying just results in matters submitted for 
disposition." Id.  

"The meaning of a divorce decree presents a question of law, in 
connection with which an appellate court reaches a conclusion 
independent of the determination reached by the court below." Hogan 
v. Hogan, 308 Neb. 397, 401 (2021). 

Propositions of Law 

 1. "[U]nless the parties' agreement specifically provides that 
alimony may not be modified, modification of alimony is governed by 
the 'good cause' provision in [Neb. Rev. Stat.] § 42-365." Grothen v. 
Grothen, 308 Neb. 28, 37 (2020). 

 2. "[S]tatutory and case law authority does not support a 
fraud or gross inequity standard and instead the statutory 'good cause' 
standard set forth in § 42-365 for modification of alimony and cases 
thereunder . . . should apply." Id. at 38. 

 3. "Under § 42-365, alimony may be modified for good cause 
shown, and 'good cause' means a material and substantial change in 
circumstances and depends upon the circumstances of each case." 
Grothen, 308 Neb. at 42 (citing Metcalf v. Metcalf, 278 Neb. 258 
(2009)).  
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 4. "To determine whether there has been a material and 
substantial change in circumstances warranting modification of a 
divorce decree, a trial court should compare the financial 
circumstances of the parties at the time of the divorce decree . . . with 
their circumstances at the time the modification at issue was sought." 
Metcalf, 278 Neb. at 265. 

Statement of Facts 

In July 2017, James and Kari entered into a Decree of 
Dissolution of Marriage. (Supp. T1). The Decree included the following 
alimony schedule: 

Amount Length of Time 

$4,000 24 months 

$3,500 24 months 

$3,000 48 months 

$2,000 36 months 

$1,000 24 months 

 

(Supp. T2-3, 14-15). The total amount to be paid was $420,000. James 
made payments for three years, from August 2018 to August 2020, in 
the total amount of $138,000. (76:15-20; Ex. 94). As the parties awaited 
trial, James resumed good-faith payments of $700 per month 
beginning in February 2021. (76:21-77:5; Ex. 94). 

 Although the parties agreed that neither James's death nor 
Kari's remarriage would terminate the payments, (Supp. T3, 15), they 
also agreed that the Decree could be modified by court order: "No 
modifications of this Decree shall be binding upon either of the parties 
unless reduced to writing and subscribed to by both parties unless 
otherwise ordered by the court," (Supp. T13) (emphasis added). 
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 In August 2020, James sought a court order of modification due 
to a material change in circumstances. (T4-6). Kari moved to dismiss 
James's request for modification, arguing in part that the Decree was 
nonmodifiable. (T11). The trial court rejected Kari's argument, 
reasoning that alimony may be modified unless the decree specifically 
provides otherwise and finding that James's and Kari's Decree "does 
not expressly preclude modification." (T47).  Later, Kari moved for 
summary judgment on the same issue. (T75). The trial court again 
rejected her argument. (T104). 

 The parties proceeded to a bench trial. James testified that at 
the time of the divorce, he worked as a consultant for a company called 
AssetMark. (7:25-8:3). In 2019, James was recruited for and accepted a 
similar position in Austin, Texas, with a company called Kestra 
Financial. (8:23-9:11). In January 2020, after just six months on the 
job and without forewarning, James was involuntarily terminated. 
(9:21-10:2; 11:2-18; E33). Although he was not given an immediate 
explanation for his termination, he later learned he was terminated for 
unsatisfactory work performance. (44:21-45:18). Prior to his 
termination, James had never received negative feedback. (11:8-13). 
Kari testified that she has no firsthand knowledge of the 
circumstances of James's termination from Kestra. (78:18-79:4).  

 James, who has deep roots in Omaha, decided to move back. 
(11:19-25). The move allowed him to be near his ailing father and 
grandmother. (Id.). James immediately and diligently began to search 
for a new job: He talked to a recruiter, scoured LinkedIn, talked to his 
many industry contacts. (12:1-5, 12:18-13:11; Ex. 34). He 
unsuccessfully attempted to get rehired by AssetMark. (13:12-18). 
Over the last couple years, he has applied to every known job that is 
similar to his previous employment with AssetMark. (49:17-25, 58:16-
19). Although James is to this day searching for comparable 
employment, after two months of searching unsuccessfully, he 
expanded his search to alternative forms of employment. (13:3-7; 
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13:19-14:10, 57:22-58:15). Kari testified that she has no firsthand 
knowledge of James's efforts to find replacement work. (79:5-12).  

James's expanded search led him to open a franchise of 
Crestcom, a leadership development company. (14:3-15:17). As he 
grows his new franchise, he is able to use many of the same talents 
and skills he developed in previous employment as a consultant. 
(14:11-18). James used his retirement savings to start his franchise, 
which he named DoMore Consulting Company. (15:18-16:3, 17:7-12, 
41:17-42:25).  

As he was starting up, the COVID-19 pandemic hit, devastating 
James's chance at early success. (16:7-24). As of December 2021, James 
had not had any customers. (Id.) For 2020, the business lost $47,000. 
(17:19-18:1; Ex. 31). As of October 2021, DoMore Consulting had a 
negative operating income of $41,000. (18:6-25; Ex. 32). As of 
December 2021, DoMore Consulting had not made any money. (20:22-
25).  

James has worked hard to succeed with DoMore Consulting. 
(20:4-21). Although his franchise is currently unprofitable, in the 
future, he hopes to earn a sustainable living, with an ultimate goal of 
earning approximately $125,000 per year. (23:25-24:11). This is 
significantly less income than he earned with AssetMark, where he 
earned $185,000 per year with a standard bonus of $30,000. (24:16-18). 
It is significantly less income than he earned with Kestra, where he 
was to earn $200,000 per year with bonus potential. (24:12-15). Even if 
James achieves success with his franchise, he is not at all likely to 
reach the income levels he had obtained in prior employment. (49:6-
10). 

Meanwhile, Kari's income has significantly increased since her 
and James agreed to the Decree. At the time of the divorce, Kari was a 
full-time graduate student, and her primary income was from working 
as a teaching assistant for the University of Nebraska and 
Metropolitan Community College. (Ex. 91, p. 14:1-15:20). In 2017, 
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when the Decree was entered, Kari's total income was $18,535.00. (Ex. 
91, p. 29:22-30:4; Ex. 16). Since then, Kari has taken a full-time 
administrative job with the Bellevue Public Schools and is making 
significantly more money. (Ex. 91, p. 34:20-35:20). In her first full year, 
2019, Kari increased her wages to $73,345. (Ex. 91, p. 41:3-10; Ex. 18). 
The next year, she earned $75,769. (Ex. 91, p. 43:19-25; Ex. 19). Her 
income will increase each year until maxing out at $110,000. (Ex. 91, p. 
53:9-13). 

Despite a catastrophic decline to his income, James continued to 
make substantial alimony payments. (34:18-35:8; Ex. 94). He made 
$138,000 in payments from August 2018 to August 2020, at which time 
he filed the complaint for modification. (76:15-20; Ex. 94). And in 2021, 
James made good-faith payments of $700 per month from February 
through December, for a total of $7,700. (76:21-77:5; Ex. 94). 

Even with the decreased alimony payments in 2021, Kari was 
able to gross (income plus alimony) over $90,000. (Ex. 50). This amount 
is roughly equivalent to what Kari grossed in 2018, 2019, and 2020. 
(Id.). Meanwhile, after subtracting alimony payments from income, 
James went from approximately netting $200,000 in 2019 to merely 
$1,100 in 2021—even with the reduced alimony payments of $700. 
(Id.). James could not have maintained the initial alimony schedule. 
(Id.). 

At the close of James's case, Kari moved for a directed verdict, 
which the court, for the most part, took under advisement. (64:9-66:4). 
However, the court again rejected Kari's argument that the Decree 
could not be modified. (65:18-66:4). Kari acknowledged her prior 
testimony, in which she stated that she had no memory of James ever 
claiming that the alimony schedule could not be modified. (80:14-
81:10). Kari did not renew her motion for directed verdict post-trial. 

After the bench trial, the trial court found in favor of James. 
(T110-11). The court reiterated that "the language in the Decree does 
not prohibit defendant from seeking a modification of his alimony 
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obligation." (T110). The court found "that there has been a substantial 
and material change in circumstances not contemplated by the parties 
at the time of the Decree." (T110-11). Specifically, James had lost his 
job, was unable to find commensurate work, and therefore started a 
company that is yet to turn a profit. (T110). At the same time, Kari's 
income has substantially increased since the time of the Decree. (Id.). 
Accordingly, the court denied Kari's motion for directed verdict and 
granted James's complaint for modification, ordering James to pay 
Kari $700 per month from September 2020 through 2025. (T111). The 
remaining provisions of the Decree remain in full force and effect. (Id.). 

Summary of the Argument 

By the plain terms of James's and Kari's Decree of Dissolution of 
Marriage, the trial court may order modification of the alimony 
schedule. To obtain modification, James had to show good cause to do 
so—not fraud nor gross inequity. And James did. The trial court did 
not abuse its discretion in finding a material and substantial change in 
circumstances warranting modification of the alimony schedule. 

Argument 

A. James's and Kari's Decree of Dissolution of 
Marriage is modifiable. 

 Kari claims the alimony schedule in the original Decree of 
Dissolution of Marriage cannot be modified. In support, she almost 
exclusively cites out-of-jurisdiction case law. But under Nebraska law, 
James's and Kari's Decree is clearly modifiable. 

"The meaning of a divorce decree presents a question of law, in 
connection with which an appellate court reaches a conclusion 
independent of the determination reached by the court below." Hogan 
v. Hogan, 308 Neb. 397, 401 (2021). A divorce decree may expressly bar 
modification of its terms. Neb. Rev. Stat. § 42-366(7). However, such a 
bar on modification must be express: "[U]nless the parties' agreement 
specifically provides that alimony may not be modified, modification 
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of alimony is governed by the 'good cause' provision in [Neb. Rev. Stat.] 
§ 42-365." Grothen v. Grothen, 308 Neb. 28, 37 (2020) (emphasis 
added). An example of a specific, non-modification provision follows: 

Under Neb. Rev Stat. § 42-366(7), the parties specifically 
agree that this alimony obligation will not be modifiable 
under any circumstances. Each party has considered the 
benefits of this "non-modifiability" provision and the 
potential drawbacks, and each has made an intelligent 
decision that the provision is fair and in their best 
interests.  

Story v. Story, Case No. CI 20-4808, 2020 Neb. Trial Order LEXIS 982, 
*10 (Neb. Dist. Ct. Aug. 25, 2020). James's and Kari's Decree lacks the 
specific language necessary to bar modification. 

 In fact, the opposite is true: James's and Kari's Decree 
specifically permits modification. The Decree states: "No modifications 
of this Decree shall be binding upon either of the parties unless 
reduced to writing and subscribed to by both parties unless 
otherwise ordered by the court." (Supp. T13) (emphasis added). 
Here, James simply followed the express terms of the Decree and 
sought a court order modifying the alimony schedule.  

 Tellingly, this express provision is not mentioned, let alone 
discussed, in Kari's brief. Rather, Kari emphasizes a separate 
provision about what would occur in the event of James's death or 
Kari's remarriage: "The death of the Defendant or remarriage of the 
Plaintiff shall not terminate the alimony order and it shall be in place 
until such time as it is fully satisfied." (Supp. T3, 15). If James dies or 
Kari remarries before the alimony order is fully satisfied, the order will 
not terminate. But neither James's death nor Kari's remarriage is at 
issue here. And nowhere does this provision state that the alimony 
order cannot be modified by court order. Modification outside the 
context of death or remarriage is governed by a separate provision, 
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discussed above, and is permitted by written party agreement or court 
order. 

In a sea of non-binding, out-of-jurisdiction cases and statutes, 
Kari cites one distinguishable Nebraska case in support of her 
argument. In Benedict v. Benedict, the parties had entered into a 
decree, which specifically stated that "the alimony payments are 
'terminable only by the death or remarriage of petitioner.'" 206 Neb. 
284, 286 (1980). The Supreme Court interpreted this language to bar 
termination of alimony payments unless the petitioner died or 
remarried. Id. at 286-87. The Supreme Court also found insufficient 
evidence of changed circumstances to warrant modification. Id. at 287. 

The decree in Benedict materially differs from James's and 
Kari's Decree. The Benedict decree specifically limited termination of 
payments to two defined events: (1) petitioner's death and (2) 
petitioner's remarriage. James's and Kari's Decree does not contain 
such limiting language. In fact, their Decree explicitly permits 
modification via party agreement or court order. The Benedict decree 
did not include a comparable provision specifically permitting 
modification by court order.  

 This Court should affirm the trial court and hold that the 
alimony schedule in James's and Kari's Decree of Dissolution of 
Marriage may be modified. 

B. The standard for modification of alimony is "good 
cause"—even in consent decrees. 

Kari suggests that consent decrees are more difficult to modify—
and cannot be modified absent fraud or gross inequity. The Nebraska 
Supreme Court has flatly rejected this proposition. 

In Grothen v. Grothen, Timothy and Martha Grothen divorced, 
and Timothy agreed to pay Martha alimony of $2,500 per month for 15 
years. 308 Neb. 28, 30 (2020). Later, based on changed circumstances, 
Timothy applied for modification. Id. at 30-31. The issue before the 
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Nebraska Supreme Court was whether to apply a "gross inequity" 
standard or a "good cause" standard to questions of modification of 
alimony when the alimony provision in the original decree was agreed 
to by the parties. Id. at 36. 

The Nebraska Supreme Court held that a "good cause" standard 
applies. Id. at 37. "[U]nless the parties' agreement specifically provides 
that alimony may not be modified, modification of alimony is governed 
by the 'good cause' provision in § 42-365." Id. The Court explicitly 
rejected the same argument Kari makes here: "[W]e conclude that 
statutory and case law authority does not support a fraud or gross 
inequity standard and instead the statutory 'good cause' standard set 
forth in § 42-365 for modification of alimony and cases thereunder . . . 
should apply." Id. at 38. 

Kari's brief fails to discuss Grothen and heavily relies on 
Desjardins v. Desjardins, 239 Neb. 878 (1992), and Carlson v. Carlson, 
299 Neb. 526 (2018). The Nebraska Supreme Court in Grothen 
methodically distinguished these cases: 

• "However, notwithstanding our narrative regarding consent 
decrees generally, in Desjardins, we did not apply the fraud or 
gross inequity standard; instead, we adhered to statute and 
stated that 'alimony awards entered pursuant to a consent 
decree may be modified pursuant to § 42-365, which provides 
that such orders may be revoked or modified "for good cause 
shown,"' which we stated was 'demonstrated by a material 
change in circumstances.'" Grothen, 308 Neb. at 41-42 
(alteration accepted). 
 

• "However, Carlson was not a case involving alimony, and we 
have not in modern times applied a fraud or gross inequity 
standard in a case involving modification of alimony. . . . Our 
use of the word 'maintenance' in Carlson v. Carlson, . . . should 
not be read as having changed our standard for evaluating 
requests to modify alimony." Id. at 37-38. 
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This Court is bound by Grothen and must apply a "good cause" 
standard, not the "gross inequity" or "fraud" standard advocated for by 
Kari. 

C. The trial court did not abuse its discretion when it 
found good cause to modify the alimony schedule. 

Lastly, Kari argues the trial court abused its discretion in 
modifying James's and Kari's Decree. The appellate court "entrust[s] 
the modification of an alimony award to the discretion of the trial 
court." Pope v. Pope, 251 Neb. 773, 776 (1997). "A judicial abuse of 
discretion exists when reasons or rulings of a trial judge are clearly 
untenable, unfairly depriving a litigant of a substantial right and 
denying just results in matters submitted for disposition." Id. 

"Under § 42-365, alimony may be modified for good cause shown, 
and 'good cause' means a material and substantial change in 
circumstances and depends upon the circumstances of each case." 
Grothen, 308 Neb. at 42 (citing Metcalf v. Metcalf, 278 Neb. 258 
(2009)). A change in circumstances does not warrant modification if the 
change was in the contemplation of the parties at the time of the 
decree. Metcalf, 278 Neb. at 265. In determining whether there has 
been a material change in circumstances, the court must compare the 
financial circumstances of the parties at the time of the decree with 
their financial circumstances at the time of the requested modification. 
Id.  

 The trial court did not abuse its discretion when it found a 
material change in circumstances. In 2019, James, recently divorced, 
was recruited for and accepted a position in Austin, Texas. (8:23-9:11). 
The position came with a raise and serious bonus potential. (24:12-18). 
Unfortunately, for vague and unforeseeable reasons, James was laid 
off after only six months in January 2020. (9:21-10:2, 11:2-18, 44:21-
45:18). James's termination could not have come at a worse time: right 
at the beginning of the COVID-19 pandemic. (16:7-24). Despite his best 
efforts, both past and present, James has been unable to secure 
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comparable employment. (12:1-5, 12:18-13:18, 49:17-25, 58:16-19; Ex. 
34).   

 Instead, James determined his best option was to use his skill 
set to establish a new franchise. (14:3-15:17). James spent much of his 
retirement savings to do so, and unfortunately, he has yet to achieve 
financial success. (15:18-16:3, 17:7-12, 17:19-18:1, 18:6-25, 20:22-25, 
41:17-42:25; Exs. 31-32). Nonetheless, James has worked hard to 
develop his franchise and hopes to earn a sustainable living in the 
future—though he is not at all likely to earn as much as he earned in 
his previous employment. (23:25-24:11, 49:6-10). 

Despite this catastrophic decline to his income, James continued 
to make substantial alimony payments. In 2020, he made monthly 
payments through August in the total amount of $24,500. (Ex. 94). 
After pausing payments when he filed his complaint for modification, 
James resumed good-faith payments of $700 per month beginning in 
February 2021. (76:21-77:5; Ex. 94). All told, from the month he was 
laid off (January 2020) through the month of the bench trial (December 
2021), James made $32,200 in alimony payments. (Ex. 94). Even 
though James's alimony payments decreased, Kari's salary increased, 
and she has therefore been able to maintain a consistent standard of 
living. (Ex. 50). Meanwhile, the $700 payments have been all James 
can muster; his projected income in 2021 after alimony payments was 
a mere $1,100. (Id.)  

Put simply, the evidence at trial revealed that James quite 
literally could not maintain the initial alimony schedule, and 
modification became necessary. There was a material and substantial 
change in circumstances, a change that was not contemplated by 
James and Kari when they entered into the Decree. James did not 
anticipate losing his job—in fact, he had no inkling he might be 
terminated until the moment it happened—nor could he anticipate the 
difficulty of breaking back in to his industry. Today, James's financial 
circumstances are drastically different than when he and Kari entered 
into the Decree. The trial court so found, reasoning that James had 
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lost his job, was unable to find commensurate work, and therefore 
started a company that is yet to turn a profit. (T110). Accordingly, the 
trial court reduced the monthly alimony payments to $700 per 
month—leaving Kari in roughly the same position as before, 
considering her substantial increase in income since the divorce. 
(T110-11). The trial court's ruling is not "clearly untenable," nor does it 
"unfairly deprive" Kari of a "substantial right" or deny her "just 
results." The ruling should be affirmed. 

Kari suggests that the increase to her income was contemplated 
at the time her and James entered into the Decree. Even assuming for 
argument's sake this is true, it does not change the result: The trial 
court did not abuse its discretion. The material and substantial change 
in circumstances that triggered this lawsuit was James's termination 
from Kestra and subsequent financial difficulties. Kari's substantial 
increase in income is notable mostly in ensuring that the modified 
alimony schedule is fair. By paying $700 per month despite lacking 
any income from his franchise, James is effectively giving Kari all he 
has. Kari, meanwhile, is grossing over $90,000 per year (employment 
income plus alimony), leaving her in about the same position she was 
in before James lost his job with Kestra. 

 Kari also argues, without evidence, that James voluntarily 
wasted his talents. Kari cites Ohler v. Ohler, in which the Nebraska 
Supreme Court held that incarceration for criminal activity does not 
excuse child support payments. 220 Neb. 272, 276 (1985). James did 
not waste his talents by accepting a position with a division of a large 
financial services firm backed by private equity. Kari's claim that 
James's decision to take a position for an annual salary of $200,000 
plus bonuses—which constituted a raise—"is indistinguishable from 
showing up for work drunk" is not serious. See Br. of Appellant at 21. 

But more importantly, Kari has no evidence that James's 
decision to accept the position with Kestra was a risky "roll of the 
dice," beyond James's reference to the company as a start-up. Id. There 
is nothing in the record to suggest James was terminated for any 
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reason related to the nature of the business. James himself testified 
that he later learned he was fired for unsatisfactory work performance 
(despite never once receiving negative feedback). (11:8-13, 44:21-
45:18). And Kari testified that she lacked firsthand knowledge of the 
circumstances of James's termination from Kestra. (78:18-79:4). She 
also testified that she has no firsthand knowledge of James's efforts to 
find replacement work. (79:5-12). Her theory that James squandered 
his talent and money at her expense finds no support in the record. 

James made a reasonable decision to accept a job that would pay 
him more in the same industry in which he had been working for 
years. When it did not work out, James worked hard to find 
comparable employment and pay. James has come upon tough times, 
and his financial circumstances today are drastically different than 
they were just a couple years ago. The trial court, after hearing and 
observing James and Kari, accepted James's version of the facts and 
determined modification is appropriate.  

The trial court appropriately weighed the circumstances of this 
case, and it did not abuse its discretion in modifying the alimony 
schedule in such a manner as to give James a fighting chance to keep 
up and recover economically. This Court, which "entrust[s] the 
modification of an alimony award to the discretion of the trial court," 
Pope, 251 Neb. at 776, should affirm. 

Conclusion 

 The trial court did not abuse its discretion when it found a 
material and substantial change in James's and Kari's financial 
circumstances warranting modification of the alimony schedule. James 
respectfully asks this Court to affirm. 

JAMES A. MACKIEWICZ, 
Appellee. 
 

BY: __________________________  
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