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1981, referring to examinations made of the
plaintiff in March of 1980, he stated that he
could find nothing specific to relate the
plaintiff’s pain to, nothing to account for
the pain, and that he had no way of telling
whether the plaintiff’s complaints of pain
were related to his accident of December
28, 1978. He was unable to diagnose any
dental problem that would explain the com-
plaint of pain,

On March 21, 1980, the plaintiff was seen
by Dr. William Shiffermiller, a physician
specializing in internal medicine. He gave
as his opinion that the abdominal pain and
discomfort were not the result of the acci-
dental injury of December 28. He did as-
sume that any pain in plaintiff’s jaw was
secondary to the trauma in 1978,

Dr. George Voightlander, a physician who
was just completing his residency in family
practice, saw the plaintiff for the first time
on July 29, 1980, approximately 1% years
after the accident. Based upon the history
given him by the plaintiff as to the accident
and the subsequent pain in the jaw and
abdomen, and the fact of his consumption
of large amounts of alcohol, Dr. Voightlan-
der gave as his opinion, in a deposition
dated April 30, 1981, that “the pain began
after this accident he suffered when he was
struck in the jaw” and that at this time he
was unable to engage in industrial work.
The witness further ventured to say that
plaintiff’s disability would continue in the
future for some period of time in excess of
1 year.

[2,3] Ina workmen’s compensation case
the burden of proof is upon the plaintiff to
prove by a preponderance of the evidence
that he is suffering from a disability and
that such disability is the result of an acci-
dent arising out of his employment. Davis
v. Western Electric, 210 Neb. 771, 317
N.W.2d 68 (1982). Where, as in this case,
medical testimony is relied upon to show
the nature and extent of the disability and
that there is a causal connection between
the alleged injury, the employment, and the
disability, the triers of fact are not required
to take the opinions of experts as binding
upon them. Davis v. Western Electric, su-
pra.
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[4] It is apparent from the record that a
genuine issue of fact existed as to the na-
ture and extent of the disability and wheth-
er or not plaintiff suffered any disability as
of June 16, 1981, which arose out of his
accident of December 28. This question
was decided adversely to the plaintiff by
the compensation court and, under the rule
previously expressed here, we will not set
aside those findings on appeal.

[6] The Nebraska Workmen's Compen-
sation Court was correct in denying an at-
torney fee to the plaintiff on rehearing.
Where an employer has obtained a termina-
tion of a previous running award for tempo-
rary total disability, it cannot be said that
such employer has failed to obtain “any
reduction in the amount of such award” so
as to be liable for attorney fees within the
meaning of Neb.Rev.Stat. § 48-125 (Reis-
sue 1978).

The judgment is affirmed.
AFFIRMED.

WHITE, J., concurs in the result.
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Andre HOLLOWAY, Appellant.
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Supreme Court of Nebraska.
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Defendant was convicted of the Dis-
trict Court, Lancaster County, Dale E.
Fahrnbruch, J., of theft by unlawful taking
of property of the value of $300 or more
and less than $1,000. He was sentenced to
a term of imprisonment and was fined
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$7,500. The sentencing judgment also pro-
vided that defendant be given a credit of 93
days on the sentence of imprisonment and
that the fine be satisfied by being given
credit for 300 days’ jail time. Defendant
appealed. The Supreme Court, Clinton, J.,
held that the court could not peremptorily
direct that the fine be satisfied by crediting
jail time against the fine, but defendant
was to be afforded an opportunity to pay
the fine in the manner provided by statute
or to make proof of indigency.

Affirmed in part and remanded with
directions.

Krivosha, C. J., concurred in the result.

1. Larceny ¢=88

Sentence of 20 months to five years’
imprisonment and fine of $7,500 for offense
of theft by unlawful taking of property of
value of $300 or more and less than $1,000
was not excessive.

2. Fines =12

Where fine had been imposed as part of
penalty for conviction of crime, court could
not peremptorily direct that fine be satis-
fied by crediting jail time against fine, but
defendant was to be afforded opportunity
to pay fine in manner provided by statute
or to make proof of indigency. Neb. Rev.
St. §§ 29-2206(1, 2), 29-2412.

3. Criminal Law &=1216(1)

Where term of sentence pronounced is
statutory maximum for offense, credit must
be given for jail time, but credit for jail
time need not be given when maximum
sentence is not imposed.

4. Fines =12
Indigents cannot be required to satisfy

fines by imprisonment. Neb. Rev. St.
§§ 29-2206(1, 2), 29-2412.

Syllabus by the Court

Criminal Law: Penalties. Where a
fine has been imposed as part of the penalty
for conviction of a crime, the court may not,
under the provisions of Neb.Rev.Stat.
§§ 29-2206(1) and 29-2412 (Reissue 1979),
peremptorily direct that the fine be satis-

fied by crediting jail time against the fine.
The defendant must be afforded an oppor-
tunity to pay the fine in the manner provid-
ed by these statutes or to make proof of
indigency.

Dennis R. Keefe, Lancaster County Pub-
lic Defender, and Dorothy A. Walker, Lin-
coln, for appellant.

Paul L. Douglas, Atty. Gen., and Bernard
L. Packett, Asst. Atty. Gen., Lincoln, for
appellee.

Heard before KRIVOSHA, C. J., and
BOSLAUGH, McCOWN, CLINTON,
WHITE, HASTINGS, and CAPORALE, JJ.

CLINTON, Justice.

The defendant Holloway was found
guilty after entering a plea of no contest to
a charge of theft by unlawful taking of
property of the value of $300 or more and
less than $1,000. The offense is a Class IV
felony and the authorized penalty is incar-
ceration for not more than 5 years or a fine
of not more than $10,000, or both. Neb.
Rev. Stat. § 28-105 (Reissue 1979). Prior
to sentencing the defendant had been con-
fined in jail for a period of 393 days, not
having posted the $25,000 cash bond fixed
by order of the court. The record does not
disclose the reason for the lapse of time
between incarceration and plea and sen-
tencing, but the briefs indicate that the
time was consumed in connection with a
motion or motions to suppress. The Dis-
trict Court imposed a sentence of 20 months
to 5 years’ imprisonment and a fine of
$7,500. The sentencing judgment also pro-
vided the defendant be given a credit of 93
days on the sentence of imprisonment and
that the $7,500 fine be satisfied by being
given credit for 300 days’ jail time.

On this appeal the defendant argues (1)
that the sentence is excessive, and (2) that
the portion of the sentence satisfying the
fine by crediting 300 days of jail time con-
finement while awaiting trial is unconstitu-
tional because it could result in the defend-
ant being incarcerated for a period of time
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longer than the maximum authorized im-
prisonment of 5 years. The defendant asks
that the entire 398 days be credited on his
sentence of imprisonment.

Defendant relies upon the holdings of the
U.S. Supreme Court in Williams v. Ilinois,
399 U.S. 235, 90 S.Ct. 2018, 26 L.Ed.2d 586
(1970), and Tate v. Short, 401 U.S. 395, 91
S.Ct. 668, 28 L.Ed.2d 130 (1971). In Wil-
liams the facts were that an indigent de-
fendant had been sentenced to the maxi-
mum period of imprisonment and also given
a fine of $500, plus $5 costs, and the judg-
ment provided that if at the end of his
incarceration he had not satisfied the fine,
then he should remain in jail to work off
the fine at the statutory rate of $5 a day.
The Supreme Court held that though a
state has considerable latitude in fixing the
punishment for state crimes and may im-
pose alternative sanctions, it may not under
the equal protection clause subject a certain
class of convicted defendants to a period of
imprisonment beyond the statutory maxi-
mum solely by reason of their indigency.
In Tate the petitioner, an indigent, was
convicted of traffic offenses and fined a
total of $425. Texas law did not provide
alternative penalties of imprisonment. The
Court held that it is a denial of equal pro-
tection to limit punishment to payment of a
fine for those who are able to pay it but to
convert the fine to imprisonment for those
who are unable to pay it.

[1] The defendant’s first assignment
may be disposed of summarily. We have
carefully examined the record, including
the presentence investigation. The sen-
tence is not excessive.

[2] As to the second assignment, we de-
termine that the matter is controlled by the
Nebraska statutes and we affirm the sen-
tence but modify its implementation as
hereinafter set forth. We point out in pass-
ing that the briefs of both parties are inade-
quate in their discussion of the governing
statutes. Each quotes only that portion of
the pertinent statutes that suits his partisan
purpose and thus has not been helpful to
the court.
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The relevant Nebraska statutes provide
as follows: Neb.Rev.Stat. § 29-2206(1)
(Reissue 1979) authorizes the court to im-
prison a convicted defendant until a fine
which has been imposed has been paid.
Subsection (2) of that statute, insofar as is
relevant here, reads as follows: “Notwith-
standing the provisions of subsection (1) of
this section, when any offender demon-
strates to the court or magistrate that he or
she is unable to pay such fine in one lump
sum the court or magistrate shall make
arrangements suitable to the court or mag-
istrate and to the offender whereby the
offender may pay the fine in installments.
The court or magistrate shall enter an order
specifying the terms of such arrangements
and the dates on which payments are to be
made.” Neb.Rev.Stat. § 29-2412 (Reissue
1979) provides: “Whenever it shall be made
satisfactorily to appear to the district court,
or to the county judge of the proper county,
after all legal means have been exhausted,
that any person who is subject to being or is
confined in jail for any fine or costs of
prosecution for any criminal offense has no
estate wherewith to pay such fine and costs,
or costs only, it shall be the duty of such
court or judge, on his or her own motion or
upon the motion of the person so confined,
to discharge such person from further im-
prisonment, for such fine and costs, which
discharge shall operate as a complete re-
lease of such fine and costs; Provided,
nothing herein shall authorize any person to
be discharged from imprisonment before
the expiration of the time for which he or
she may be sentenced to be imprisoned, as
part of his or her punishment, or when such
person shall default on a payment due pur-
suant to an installment agreement ar-
ranged by the court. Any person held in
custody for nonpayment of a fine or for
default on an installment shall be entitled
to a credit on the fine or installment of
twenty-five dollars for each day so held. In
no case shall a person held in custody for
nonpayment of a fine be held in such custo-
dy for more days than the maximum num-
ber to which he or she could have been
sentenced if the penalty set by law includes
the possibility of confinement.”
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[3] We have held that where the term
of a sentence pronounced is the statutory
maximum for the offense, credit must be
given for jail time. State v. Rathbun, 205
Neb. 329, 287 N.W.2d 445 (1980); State v.
Blazek, 199 Neb. 466, 259 N.wW.2d 914
(1977). Credit for jail time need not, how-
ever, be given when the maximum sentence
is not imposed. Eutzy v. State, 199 Neb.
384, 258 N.W.2d 829 (1977).

[4] It seems clear from the statutes we
have cited that a defendant, upon whom a
fine has been imposed and who has the
ability to pay a fine, must be given the
opportunity to do so, and that a defendant
who can pay but not in one lump sum must
be given an opportunity to pay in install-
ments. The following language of § 29—
2412, “Whenever it shall be made satisfac-
torily to appear to the district court, or to
the county judge of the proper county, af-
ter all legal means have been exhausted,
that any person who is subject to being or is
confined in jail for any fine or costs of
prosecution for any criminal offense has no
estate wherewith to pay such fine and costs,
or costs only, it shall be the duty of such
court or judge, on his or her own motion or
upon the motion of the person so confined,
to discharge such person from further im-
prisonment, for such fine and costs, which
discharge shall operate as a complete re-
lease of such fine and costs,” clearly indi-
cates that indigents cannot be required to
satisfy fines by imprisonment. Further,
the last sentence of § 29-2412 indicates
that no defendant shall be held in prison in
satisfaction of a fine for a period beyond
the maximum number of days for which he
could have been imprisoned for the offense
of which convicted.

The proviso of § 29-2412 was enacted in
1979. 1979 Neb.Laws, L.B. 111. 1t is prob-
able that this amendment was adopted in
recognition of the holdings of the U.S. Su-
preme Court in the two cases we have cited.
As we read those two cases, even an indi-
gent may, in a case where both fine and
imprisonment are authorized, be required to
satisfy the fine by imprisonment provided
the total time served does not exceed the

maximum prison term which could have
been imposed as punishment. Our statutes,
however, appear to be more generous and
provide that an indigent may not be re-
quired to satisfy a fine by imprisonment.

It seems clear to us that the statutes
cited do not authorize the procedure which
the court here used, i.e., requiring the fine
to be satisfied by applying the jail time
served without giving an opportunity to
pay in the manner provided by statute, and
without affording an opportunity to show
indigency.

The record does not clearly show that the
defendant is an indigent unless that is to be
inferred solely from the fact that he could
not post a $25,000 cash bond. The inference
that the defendant was indigent does not
necessarily follow.

We affirm the sentence of imprisonment
and the fine. We modify that portion of
the judgment which requires the satisfac-
tion of the fine by credit for 300 days’ jail
time. We direct that 2 months before the
defendant shall have completed his 20-
month to 5-year sentence he be given an
opportunity of making a showing of indi-
gency. If he shall make such proof, then
the fine shall be discharged. If he shall fail
to make such proof, then there shall be such
further proceedings as satisfy the provisions
of the statutes as we have interpreted
them.

It is salutary at this time to point out the
provisions of Neb.Rev.Stat. § 29-2407
(Reissue 1979) in order that they may not
be overlooked. That statute grants the
State a lien upon the defendant’s property
within the county for satisfaction of the
fine. It then provides: “No property of
any convict shall be exempt from execution
issued upon any such judgment as afore-
said, against such convict, except in cases
where the convict shall be sentenced to the
Nebraska Penal and Correctional Complex
for a period of more than two years, or to
suffer death, in which cases there shall be
the same exemptions as at the time may be
provided by law for civil cases.”
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AFFIRMED IN PART AND REMAND-
ED WITH DIRECTIONS.

KRIVOSHA, C. J., concurs in the resulit.
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212 Neb. 432
STATE of Nebraska ex rel. NEBRASKA
STATE BAR ASSOCIATION, Relator,

V.
Donald R. HAYS, Respondent.
No. 82-235.

Supreme Court of Nebraska.
Aug. 6, 1982.

Disciplinary proceeding was brought.
The Supreme Court held that engaging in
misrepresentation, fraud, dishonesty and
conduct prejudicial to administration of jus-
tice, intentionally failing to carry out con-
tract of employment for professional serv-
ices, failing to segregate client’s funds from
attorney’s own, and failing to promptly pay
to client funds to which client was entitled,
warrants disbarment.

Judgment of disbarment.

1. Attorney and Client =58

Engaging in misrepresentation, fraud,
dishonesty and conduct prejudicial to ad-
ministration of justice, intentionally failing
to carry out contract of employment for
professional services, failing to segregate
client’s funds from attorney’s own, and fail-
ing to promptly pay to client funds to which
client was entitled, warrants disbarment.
Code of Prof. Resp.,, DR1-102, DR7-101,
DR9-102.

2. Attorney and Client ¢=58

Restitution of funds wrongfully con-
verted by lawyer, after he is faced with
legal accountability, is not exoneration of
his professional misconduct.
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Syilabus by the Court

Disciplinary Proceedings. The restitu-
tion of funds wrongfully converted by a
lawyer, after he is faced with legal account-
ability, is not an exoneration of his profes-
sional misconduct.

Heard before KRIVOSHA, C. J., and
BOSLAUGH, McCOWN, CLINTON, HAS-
TINGS, and CAPORALE, JJ.

PER CURIAM.

This is a disciplinary proceeding against
the respondent, Donald R. Hays, who was
admitted to practice law in this state on
June 24, 1966.

Formal charges were filed against the
respondent on March 31, 1982. The
charges, inter alia, allege that respondent
violated DR 1-102 in that he engaged in
misrepresentation, fraud, dishonesty, and
conduct prejudicial to the administration of
justice; violated DR 7-101 by intentionally
failing to carry out a contract of employ-
ment for professional services; and violated
DR 9-102 by failing to segregate his client’s
funds from his own, and by failing to
promptly pay to the client funds to which
the client was entitled. Notice of the filing
of charges sent by certified mail to respon-
dent’s last-known address was returned as
unclaimed. Five subsequent efforts by the
sheriff of Lancaster County to serve the
charges proved unsuccessful. Thereafter,
service was had by publication. Answer
day was June 1, 1982, No answer has been
filed.

The Code of Professional Responsibility
provides in pertinent part:

“DR 1-102. Misconduct.
shall not: 1. Violate a Disciplinary
Rule.... 4. Engage in conduct involving
dishonesty, fraud, deceit, or misrepresenta-
tion. 5. Engage in conduct that is prejudi-
cial to the administration of justice.”

“DR 7-101. Representing a Client Zeal-
ously. A. A lawyer shall not intentionally:
2. Fail to carry out a contract of
employment entered into with a client for

A. A lawyer



