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* NEBRASKA JUDICIAL ETHICS ADVISORY COMMITTEE'
(OPINION NO. 89-4

A member of the Nebraska Judlclary owned stock ln two banks, one o

state chartered and one federally chartered and served on the boards of
dlrectors cf both banks at the tlme of the Judge s appo;ntment to the
bench. The Judge Stlll owns the stock and stlll serves as a dlrector of
both banks, well after taklng judlc1al offlce.m Both banks are located
cutside of the judge s dlstrlct but are 1ocated 1n a nelghborxng’ )
-dlstrzct o |

| ". The judge 1nquares.._““.n_

1.) May the Judge contznue to hold stock ln the banks°‘ Yes, but

the 3udge w1ll need to avold hearlng any cases 1n whlch elther bank 1s a

party and to be cautlous about hearlng any cases the outcome of whlch
could affect the banks or the value of the judge s stocks.4:. _

‘ 2f) May the judge contlnue to serve on the banks' boards of .
dlrectors° ho. o o | | ‘
) The applxcable Canons of the Nebraska Code of Judlclal Conduct
(1957) apply._ 2, 3C(1)(c), JD & SC(I) (2) & (3)

the Stock Ounershlp Question

“No laws and no canons appear to prohlblt a judge from ownlng stock

in a bank. ‘ Canon 5C(2) spec;fically allows Judges to hold and manage f

1nvestments, 1nc1ud1ng real estate, and to engage Ln other remuneratlve ‘

actLV1t1es., But there are lxmats.___

A judge s 1nvestments must not tend to reflect adversely on the ' :_ _

judge s meartlallty, nor 1nterfere w1th the proper performance of
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judicial dutles,,nor appear -to, exploxt -the judicial posltlon. nor involve
the judge in frequent trsnsactlons wlth 1awyers or persons likely to come
before the judge s court under Canon Sc(l) Further, under Canon 5C(3),"
Judges must manage thelr lnvestments to mlnlmlze the number of cases in
'whlch they would be dlsqual;fled to SLt.,‘ - : R )
A Judge who has a flnanclal lnterest no matter how small in a-hﬁr

party to a proceedlng, is dlsquallfled under Canon 3c(l)(c) Canon 3C(3)
w)hﬁmsﬁmmmlmumﬂfN& mmsmtsvbnsmuﬁm1%m
- also requ1res dlsquallflcat;on for Lnterest. b The BC(l)(c) N
disqualification applies even when it is only the judge's spouse'orlmlnbr
child resldlng in the Judge s household who owns the lnterest and when
the judge holds the 1nterest as a fiduclary o | |

‘ An appearance of 1mpropr1ety could arise frem a Judge holdlng bank
‘ stock s1tt1ng in any case that could have an 1mpact on the bank and ;
possibly, on the bankxng lndustry Banklng is a huszness affected Wlth a
publlc Lnterest.{ Neb Rev. Stat. s 8-102 (Relssue 1987) | Banks may be -
_concerned about precedents set in other pertles litigation in a w1de o
variety of legal areas, ef., Lubet, Beyond Reproach' Ethlcal
Restrzct;ons on the Extrajudiclal Activ1t1es of State and Federal Judges
20 (1984), and especlally in challenges to state banklng department o
regulatlons or declslons. The 3udge holdzng bank stock will -have to be
careful about thls aspect of potentlal dlsqualzflcatlon. For a :
dlSCUSSlﬂn of the lengths to whlch some Wlll go in attempt;ng to “
dlsquallfy a Judge for lnterest based up01 stock ownersh;p or to penallze
a judge who does not opt out in questlonable cases, see, Frank e

Dlsquallflcatlon of Judges-: In Support of the Bayh Blll, 35 Law &




Contemp. Brobs. 43 (1970). See, also, Abramson, Tudicial
Jﬁisénai;ficationﬁander Canon 3C of the Code"of'dndisial"condnot159-63
(1986). L e : - T, ey e

If a Judge holdlng stock in'a bank is lncllned to hear cases'that
_flt w1th1n the dlsquallflcatlon for lnterest under Canon 3C(1)(c), Canon
3D on rem;ttal of dlsquallfzcatxon provzdes an'avenue'for'the juage“ta‘°“
attempt ta‘0555iﬁ‘tné'asility“ic'ﬁéai“such'Easé;. “Obviously, the way to
" avoid criticism is to not hear any such cases, but the Canon 3D escape o
hatch is ava;lable.” |

The Board of Directars Question

Servlceron a board of dlrectors, while lt‘may be dlrectly related to
a person s otherw1se pa551ve and perm1351ble lnvestment act1VLt1es,n'“:'
differs from passlve 1nvestment in that a board memher is d;rectly SR
;1nvolved in the management of the bu51ness. The ABA Hodel Code of
Judicial Conduct contains few per ‘se proscrlptlons of lewfnl ;
_ extrajndicial'actiﬁities. Canon SC(Z) flatly prohzblts Judges from S
-actlng as offzcers, directors, manage:s, adv1sors. or employees of any |
'bﬂSlness.' In the states_where the proh;b;tion applles. it is absolute;'
Lubet;-Regulation of.Jndges"Business.anddfinansial?hstiﬁfties;'37‘Eﬁof§.
_tf:;Tij'is'riéaa).“"fne'pééhiﬁiﬁicn‘ébﬁiies‘ta'Ali'bﬁéihésséé,“ﬁithout
fegefd!to tﬁé“hAﬁﬁée”6f°the'éﬁtarp}ise;'the form of ité'argAhiéatiéﬁi or'
e&éh”££s“§assisié“i&é&ii&u'weii‘beyéha“thé“jhriéaiciiah=of*thé'ﬁﬁage-s***
ﬁoonrt:ﬂ.hnﬁet; 3ndiciel IﬁbroéfietYfrhﬁoﬁe;thiendship,‘Ffee“ébeech,;and:

Other Intemperate Conduct, 1986 Ariz. St. L.J. 379, 384 n. 23 (1986);
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The Model,Code:as"proposed_oontained_a:strict,_and preferred;h§g§2),
.but also proposed an alternative, less strict 5C(2) Elorida_adopted the
.strict proposal. Under that provision, the Florida Committee on’
Standards of chduct Governing Judges, when asked whether a Florida
Judge could serve on the board of directors of a closely-held family
dorporation located 1n another state. concluded although reluctantly,?r
that such service qasjprohihited_hy Fla;“CanonZSC(Z) Fla. Adv. Op No.
83/6 (1983) |

The alternative 5C(2) allows judges to participate 1n bus;ness .
operations. But, the Traynor Committee, the drafters of the Model Code,
suggested that statesladopting the“aiterhativefmight still wish to
prohibit judges from engaging in certain types of businesses, such as
benks, public utilities, insurance companies, and other businesses
-affected ‘wiih. a public ..ir_xts_’-'e.st_-. ~ Thode, Reporter's Notes to the Code of
‘ Judicial Conduct 22 23 (1973) In order to avoid particular hardship,.
_the Traynor Committee 1nserted a grandfather clause in the effective date
of compliance section of the Code to allow continued servece as,an O
officer,_director,_or non-legal adv;sor of a family bus;ness as long as
the demands on such judges time and the pOSSlbllltY of conflicts of
interest are not substantial hut remsined adamant that its preferred sc
(2) was . the proper approach._ Thode, supra,. at 80-83._M

. of. the 47 states that have adopted the. Code, thirteen have adopted

the permissive 5C(2).  Eight have adopted the permissive 5C(2), but have
also adopted the per se prohibition relating to businesses affected with
a&publicﬂinterest.:pLuhetf_geguiation,ﬁsupra,:at.21,_ Louisiana is one of

the eight. .-




: Seuen houlsrana-Judges who.had been serv1ng on the boards“of-
dlrectors of various flnanc1al 1nst1tutlons before the adoptzon of the ..
Code in Loulslana contlnued to serve on the boards after the Code was |
adopted DlsCIPllnaIY act;ons were brought agalnst them The Lou;sxana
_Supreme Court held their contlnued service on the boards of dlrectors .
after adoptlon of the Code was in clear V1olataon of the Code and )
constltuted per31stent and publlc conduct pre;ud1c1al to the o
admlnlstratlon of Justlce that brzngs the judlClal offlce intordasreouter
In re Babxneaux, 346 So 2d 676 (La. 1977), cert denled 434 U S. 940 “_

The Nebraska Supreme Court dld not adopt any of the Traynor ..:_ .
Commlttee proposals of SC(Z) in the 1anguage of the proposals. Instead =
the court adopted the strlct formulatlon of 5C(2) wzth the addzt;on of ;
some unlque local language. Neb. Canon 5C(2) prov1des.

| h,n Subject to the requ;rements of subsection (1), a judge may
- hold and manage ‘investments, including real estate, and engage
"“}ln ‘other reminerative activity. [A judge may engage in such
“'authorlzed personal investment activities in corporate form and
act ‘as officer, dlrector, or employee of such personal
corporation] but should not serve as an officer, director,
manager, advisor, or employee of any [other] business.
The hracketed language 15 the language the Nehraska Supreme Court added
to the model language. A close read;ng of the Nebraska language in :
.comparxson wlth the model language shows the supreme court did not intend
to allow judges to serve as_offlcers, directors, managers, advisors, or
employees of any businesses except the personal corporations referred to
in the Canon.

‘The ‘Nebraska Supreme Court adopted its version of 5C(2) on April 18,

1873, after a public hearing in January, 1973, of which no record was
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kept. Other than the ianguage of Neb. Canon 5C(2) there lS ne written or
Irecorded ev1dence of the supreme court s lntention. However, a
reesoneble interpretetlon 1s thet a personel corporetlon is an entlty in
the nature of a closely-held famzly type of busxness conducted in o
ccrporate form. _.l e ERITER N B LS S E S R

A benk 1s generally not the type of personal corporetlon referred to
in Neb. Canon 5C(2) Generally, a bank would flt the descrlptlon of any
other bu51ness as descrzbed 1n Neb. Canon 5C(2) Therefore. in the
absence of any lndlcetlon that the banks the lnqulrlng Judge serves as e
-.dlrector flt w;thxn the descrlptlon of a personel corporation or fem;ly %.
‘business, see, Neb Code of Jud;c;el Conduct. Effect;ve Date of x
Complzence (1987),‘the lnescapeble conclusion lS that a Nebraske Judge lS

ebsolutely prohlblted from serv1ng as a dlrector of a henk o _

... - Six members. .of .the c::mm:.ttee concurred. in the. above
oplnlon- one member concurred in the concluslon only.

“William 'D.  Blue
y Chaxrmanrl




