NEBRASKA ETHICS ADVISORY OPINION FOR LAWYERS
No. 15-04

Questions Presented

A) May an Attorney enter directly into a contract fees as a Guardian ad Litem with a
County Board, bypassing the administrative Coudeds for Court Ordered payment,
when that County Attorney’s office files the origirpetition and represents a separate
party in the case? The County Attorney’s officeresents the County in the contract
negotiations with Attorneys who will appear as Glians ad Litem as well.

B) If yes to question 1, What, if any, information andvhat detail can a Court appointed
Guardian ad Litem provide to the County and genaudlic in such a flat fee contractual
arrangement about specific cases? If the answmme for a specific case, may
information be provided in aggregate form so asd@llow the identification of a
specific child or a specific case except that whschlready public record?

Summary of Opinion

1) An Attorney may enter directly into a contract fees as a Guardian ad Litem with a
County Board, bypassing the administrative Coudeds for Court Ordered payment,
when that County Attorney’s office files the origirpetition and represents a separate
party in the case unless there is a “significask’rthat the attorney’s representation
would be materially limited by the attorney’s perabinterest in maintaining the
contractual arrangement and therefore in violatib83-501.7(a)(2). Whether a
particular attorney’s representation would viol@Be501.7(a)(2) will vary on a case-by-
case basis and will be dependent on the partifini@ancial impact of the contractual
agreement on the particular attorney.

2) In the event that the attorney does have a comiictterest, that conflict may not be
waived because, under Neb. Rev. Stat. 843-2721(23ftorney appointed to perform
guardian ad litem services is appointed both toesgmt the juvenile and the juvenile’s
“Interests” and the juvenile’s “interests” is n@pable of providing informed consent
necessary to waive the conflict of interest.

3) Assuming that 83-501.7(a)(2) does not bar reprasient an attorney appointed to
perform guardian ad litem services must nevertsedesain informed consent from the
client to perform the representation because tioenety is to be compensated by
someone other than the client. See, §3-501.8(f)[h)s is true regardless of whether the
third-party payor is the court, another governmlegitdity, or anyone other than the
client. In the event that the client is incapatfi@roviding informed consent
contemplated under 83-501.8(f)(1), the representasi impliedly authorized and 83-
501.8(f)(1) would not serve as a bar to the repriesion.
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4) An attorney appointed to perform guardian ad lisgrvices may submit itemized billing
statements but must limit the detail provided im itemization so as to prevent the
disclosure of any confidential or other informatiwhat would negatively impact the
client. While the level of detail permissible wiitlevitably differ on a case-by-case basis,
the importance depends on the particular clientthadhature of the representation and
not on the person or entity receiving the informati

STATEMENT OF FACTS

Abuse and neglect cases brought in the interestcbfld under Neb. Rev. Rev. 843-247 (3) ()
are typically filed by the State of Nebraska throtige County Attorney with applicable
jurisdiction. When such a petition is filed, thald, or children as the case may be, is
guaranteed legal representation. Specifically,. Ny, Stat. 843-272 (2) (e) states that “the
court, on its own motion or upon application ofaatp to the proceedings, shall appoint a
guardian ad litem for the juvenile . . . in anyge@eding pursuant to the provisions of subdivision
(3) (a) of section 43-247.” In other words, th@aiptment of a Guardian Ad Litem is automatic
in any juvenile abuse or neglect proceeding.

Guidelines for Guardians ad Litem have been addpyeatie Nebraska Supreme Court (insert
footnote with the link) https://supremecourt.nekeagov/miscellaneous-rules/5177/guidelines-
guardians-ad-litem-juveniles-juvenile-court-proceed. Under Neb. Rev. Stat. 843-272 (3), a
Guardian Ad Litem appointed in abuse and neglemtgedings must be an attorney and serves
both as counsel for herself in support of the juleéninterests and counsel for the juvenile
personally unless a need arises for separate ddonspresent the juvenile personally.

As previously noted, 843-272 (2) (e) requires thertto appoint an attorney as Guardian Ad
Litem for child who is subject to abuse and negfeocteedings under Neb. Rev. Stat. 843-247
(3) (a). An Attorney appointed to represent actpiirsuant to a 43-247(3)(a) petition generally
seeks payment pursuant to the local court rulesmping the payment of court-appointed
attorneys. Generally, the local rules require thatattorney submit a motion with an itemized
bill for service and time spent. The Court theneess the motion and itemization and orders the
applicable county to pay the attorney in accordamtie that county’s predetermined hourly rate
for court appointed legal services. The court dadt the motion for hearing and order the
attorney to provide evidence in support of the bllhe county, through its attorney, could then
contest payment if it so desired.

In Douglas County, Nebraska, the Douglas Countyr@o& Commissioners has contracted with
at least four different entities or groups of at@ys to provide Guardian Ad Litem services on a
flat fee basis as opposed to the hourly rate tylgipaovided in court appointed cases. The
County Board of Commissioners cannot require judgegppoint those particular attorneys to
serve as Guardian Ad Litem in any particular chséthe contracted attorneys do receive
appointments on a consistent basis and bill thatyan accordance with their contracted flat fee
agreement as opposed to submitting claims for reisgment on an hourly rate. In negotiations
regarding the contracts between the Douglas CdBioéyd of Commissioners and the attorneys
performing Guardian Ad Litem services, a deputy flas County Attorney reviews the
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contracts and advises the Douglas County Boardair@issioners on all matters related to the
contracts, including whether to enter such congraotbehalf of Douglas County.

The Douglas County Attorney represents the Stagaam 43-247(3) (a) case filed in Douglas
County unless the circumstances warrant the appemitof a special prosecutor. Therefore, the
Guardian ad Litem and the Douglas County Attorregyresent separate parties in each abuse and
neglect case, which may or may not be harmonioosi¢oanother. It should be noted that in
some circumstances, the child represented in a44832 (a) case may also have a filing against
him or her directly, not in a protective status,tbg County Attorney for a delinquency or status
offense. In those circumstances, the GuardianitathLoftentimes serves the same role in the
delinquency or status case as well as the procgedgarding abuse and neglect.

APPLICABLE RULES OF PROFESSIONAL CONDUCT

The following rules of professional conduct arstinctive with respect to the question
presented:

§ 3-501.7. Conflict of interest; current clients.

(a) Except as provided in paragraph (b), a lawsieall not represent a client if
the representation involves a concurrent conflichterest. A concurrent conflict
of interest exists if:

(1) the representation of one client will beedity adverse to another client; or

(2) there is a significant risk that the repregagon of one or more clients will
be materially limited by the lawyer's responsikektto another client, a former
client or a third persoar by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurcamflict of interest
under paragraph (a), a lawyer may represent atdfien

(1) the lawyer reasonably believes that the Ewwyill be able to provide
competent and diligent representation to each &ffiedient;

(2) the representation is not prohibited by law;

(3) the representation does not involve therisseof a claim by one client
against another client represented by the lawy#rarsame litigation or other
proceeding before a tribunaind

(4) each affected client gives informed consenfirmed in writing.

(emphases added).

Comment 10. The lawyer's own interests shoatde permitted to have an adverse
effect on representation of a client. For examipléhe probity of a lawyer's own conduct in a
transaction is in serious question, it may be clifti or impossible for the lawyer to give a client
detached advice. Similarly, when a lawyer has disicuns concerning possible employment with
an opponent of the lawyer's client, or with a lamnfrepresenting the opponent, such discussions
could materially limit the lawyer's representatafrthe client. In addition, a lawyer may not
allow related business interests to affect reptesien, for example, by referring clients to an
enterprise in which the lawyer has an undisclogshtial interest. See Rule 1.8 for specific
Rules pertaining to a number of personal interestlicts, including business transactions with
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clients. See also Rule 1.10 (personal interestlictstinder Rule 1.7 ordinarily are not imputed
to other lawyers in a law firm).

Comment 13. A lawyer may be paid from a sourcermotian the client, including a co-
client, if the client is informed of that fact andnsents and the arrangement does not
compromise the lawyer's duty of loyalty or indepemcjudgment to the client. See Rule 1.8(f).

If acceptance of the payment from any other sopresents aignificant risk that the lawyer's
representation of the client will be materially tied by the lawyer's own interest in
accommodating the person paying the lawyer's fdg/ dhe lawyer's responsibilities to a payer
who is also a co-client, then the lawyer must cgmyth the requirements of paragraph

(b) before accepting the representation, includietgrmining whether the conflict is consentable
and, if so, that the client has adequate informadioout the material risks of the representation.

(emphasis added).
8 3-501.8. Conflict of interest; current clients; pecific rules.

(a) A lawyer shall not enter into a business taatien with a client or knowingly acquire
an ownership, possessory, security or other peouimterest adverse to a client unless:

(1) the transaction and terms on which the laveyguires the interest are fair and
reasonable to the client and are fully disclosetiteemsmitted in writing in a manner that can be
reasonably understood by the client;

(2) the client is advised in writing of the debitdy of seeking and is given a reasonable
opportunity to seek the advice of independent legahsel on the transaction; and

(3) the client gives informed consent, in ativg signed by the client, to the essential
terms of the transaction and the lawyer's rol&éttansaction, including whether the lawyer is
representing the client in the transaction.

() A lawyer shall not accept compensation forresenting a client from one other than
the client unless:

(1) the client gives informed consent;

(2) there is no interference with the lawyer'seipendence of professional judgment or
with the client-lawyer relationship; and

(3) information relating to representation of @t is protected as required by Rule 1.6.

Comment 3. The risk to a client is greatest winenclient expects the lawyer to
represent the client in the transaction itself bewthe lawyer's financial interest otherwise
poses a significant risk that the lawyer's repriegem of the client will be materially limited by
the lawyer's financial interest in the transactidare the lawyer's role requires that the lawyer
must comply, not only with the requirements of gaaph (a), but also with the requirements
of Rule 1.7. Under that Rule, the lawyer must diselthe risks associated with the lawyer's dual
role as both legal adviser and participant in thagaction, such as the risk that the lawyer will
structure the transaction or give legal advice weg that favors the lawyer's interests at the
expense of the client. Moreover, the lawyer musaiolthe client's informed consent. In some
cases, the lawyer's interest may be such that Rulwill preclude the lawyer from seeking the
client's consent to the transaction.
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Comment 11. Lawyers are frequently asked to retes client under circumstances in
which a third person will compensate the lawyervhole or in part. The third person might be a
relative or friend, an indemnitor (such as a ligpihsurance company) or a co-client (such as a
corporation sued along with one or more of its exp@és). Because third-party payers frequently
have interests that differ from those of the cliemtluding interests in minimizing the amount
spent on the representation and in learning howdpeesentation is progressing, lawyers are
prohibited from accepting or continuing such reprgations unless the lawyer determines that
there will be no interference with the lawyer'sapeéndent professional judgment and there is
informed consent from the client. See also Ruléch @rohibiting interference with a lawyer's
professional judgment by one who recommends, ersgloypays the lawyer to render legal
services for another).

Comment 12. Sometimes, it will be sufficient foetdawyer to obtain the client's
informed consent regarding the fact of the paynaenltthe identity of the third-party payer. If,
however, the fee arrangement creates a conflicitefest for the lawyer, then the lawyer must
comply with Rule 1.7. The lawyer must also confdonthe requirements of Rule 1.6 concerning
confidentiality. Under Rule 1.7(a), a conflict oteérest exists if there is significant risk thas th
lawyer's representation of the client will be metiy limited by the lawyer's own interest in the
fee arrangement or by the lawyer's responsibiltbehe third-party payer (for example, when
the third-party payer is a co-client). Under Rulé(t), the lawyer may accept or continue the
representation with the informed consent of eatdctdd client, unless the conflict is
nonconsentable under that paragraph. Under Ru{b)1tiAe informed consent must be
confirmed in writing.

83-501.6. Confidentiality of Information

(a) A lawyer shall not reveal information réhagtto the representation of a client unless
the client gives informed consent, the disclosarneipliedly authorized in order to carry out the
representation or the disclosure is permitted wggraph (b).

(b) A lawyer may reveal information relatingthe representation of a client to the extent
the lawyer reasonably believes necessary:

(1) to prevent the client from committing ance or to prevent reasonably certain death
or substantial bodily harm;

(2) to secure legal advice about the lawyesimgliance with these Rules;

(3) to establish a claim or defense on beHath® lawyer in a controversy between the
lawyer and the client, to establish a defensedwnainal charge or civil claim against the lawyer
based upon conduct in which the client was involeetb respond to allegations in any
proceeding concerning the lawyer's representatidineoclient; or

(4) to comply with other law or a court order.

Comment 1. This Rule governs the disclosure laneér of information relating to the
representation of a client during the lawyer's @spntation of the client. See Rule 1.18 for the
lawyer's duties with respect to information prowde the lawyer by a prospective client, Rule
1.9(c)(2) for the lawyer's duty not to reveal imf@tion relating to the lawyer's prior
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representation of a former client and Rules 1.8t 1.9(c)(1) for the lawyer's duties with
respect to the use of such information to the digathge of clients and former clients.

Comment 2. A fundamental principle in the cliesmivyer relationship is that, in the
absence of the client's informed consent, the lawysst not reveal information relating to the
representation. See Rule 1.0(e) for the definitibimformed consent. This contributes to the
trust that is the hallmark of the client-lawyeratenship. The client is thereby encouraged to
seek legal assistance and to communicate fullyframily with the lawyer even as to
embarrassing or legally damaging subject mattee.|[@vyer needs this information to represent
the client effectively and, if necessary, to aditezclient to refrain from wrongful conduct.
Almost without exception, clients come to lawyerrder to determine their rights and what is,
in the complex of laws and regulations, deemecettebal and correct. Based upon experience,
lawyers know that almost all clients follow the amvgiven, and the law is upheld.

Comment 4. Paragraph (a) prohibits a lawyer frewealing information relating to the
representation of a client. This prohibition alpplges to disclosures by a lawyer that do not in
themselves reveal protected information but coessonably lead to the discovery of such
information by a third person. A lawyer's use difypothetical to discuss issues relating to the
representation is permissible so long as there iasonable likelihood that the listener will be
able to ascertain the identity of the client or ¢itaation involved.

DISCUSSION

A) May an Attorney enter directly into a contract for fees with a County Board,
bypassing the administrative Court Orders for Court Ordered payment, when that
County’s County Attorney files the original petition and represents a separate party
in the case? The County Attorney’s office represda the County in the contract
negotiations as well.

There are two fundamental considerations at isstrerespect to the question presented.
First, is it a conflict of interest for an attorneyno has entered into a contractual arrangement
with the County Board to serve as Guardian Ad Literabuse and neglect cases under either
Neb. R. Prof. C. 83-501.7 or 83-501.8. Seconslth a conflict does exist, may the attorney
nevertheless continue with the representation geml/that the client—whomever that may be—
provides informed, written consent.

Because the County Attorney’s Office negotiatesréievant contracts with potential
attorneys, the underlying question is whether tiese“significant risk” that lawyers who have
entered into a flat fee contractual arrangemepetéorm Guardian Ad Litem services will be
materially limited in their ability to appropriatetepresent their client(s) based on the lawyer’'s
personal interest in fulfilling the contract in ammer that is satisfactory to the County
Attorney’s Office? Specifically, because the DasgCounty Attorney’s office is a party to
virtually all abuse and neglect proceedings fileddbuglas County, and also advises the County
Board as to the specific persons and/or entitiéls whom to award Guardian Ad Litem
contracts and on what terms, the concern existattavyer performing Guardian Ad Litem
services under such a contract would—either constymr subconsciously—seek to appease
the County Attorney in a way that may conflict witte interests of the client(s) in order to
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ensure the renewal of the contractual arrangerhestdonstituting a conflict of interest under
§83-501.7 (a) (2). Second, in the event that tieeee"significant risk” that the lawyer’s
representation would be materially limited by hesgonal interest in maintaining a contractual
relationship with the Douglas County Board, thesfiom then becomes whether the lawyer can
represent the client irrespective of the conflectang as the client provides informed consent to
the representation irrespective of the conflict.

A) Application of 3-501.7

As a preliminary matter, it is important to nabattthe Committee has not been provided
with information regarding the financial impacttbe Guardian Ad Litem contracts on the
particular attorneys who have entered into thernis & potentially relevant information in that
the financial impact of the contract on the patacattorney and, in turn, the financial
significance of the contract on the attorney, ipamiant in determining whether or not a
“significant risk” exists that the lawyer’s represation of the client would be limited by the
lawyer’s own personal interest in insuring that ¢batractual relationship remains in plaGee
Neb. R. 3-501.7 (a) (2).

In Opinion 13-05, this Committee encountered a sonaé similar issue. In that case,
the attorney requesting guidance was a civiliaoragty for the United States Army. One of the
duties of the attorney was to defend the Army ipesgts filed by civilian employees from
“adverse actions” against their employment. Onéqadar “adverse action” was a uniform
furlough of 11 days that was implemented as a saging measure and impacted all civilian
employees, including the attorney at issue. Likthe present matter, the Committee was not
presented with evidence regarding the particutarfcial impact on the attorney as a result of
the furlough. Nevertheless, the Committee surmibatithe 11-day furlough likely represented
an impact of thousands of dollars to the attornerggnally and, accordingly, it was substantially
likely that the attorney’s personal financial irgstin the outcome of the furlough-related
litigation would materially limit the attorney’s aity to represent the client, the United States
Army, and thus constituted a conflict of interestlar 83-501.7 (a) (2). Because the Army had
provided written, informed consent to the potent@tflict, however, the Committee determined
that the attorney could nevertheless represertimy in furlough-related proceedings provided
that the attorney reasonably believed that he emsbuld be able to provide competent and
diligent representation irrespective of the confliSee 83-501.7 (b) (1).

In the present matter, the Committee is once agaed with a scenario in which it lacks
facts which may be critical to determining whetheronflict of interest exists under 83-501.7 (a)
(2). For instance, if an applicable contract tdfqgren Guardian Ad Litem services represents an
extremely small portion of an attorney’s incomegrtlit is perhaps reasonable to assume that
there is not a “significant risk” that the attorfeyepresentation would be materially limited by
the lawyer’s personal interest in the contractuadragement. Conversely, however, if the
contract represents the vast majority of an atggsnecome, a “significant risk” would exist that
the attorney’s representation would be materiathyteéd by the lawyer’s personal incentive in
insuring that the contract would be renewed antljiin, the attorney may either consciously or
subconsciously tailor his representation in a matime would facilitate a continuing
relationship with the County Attorney who negotsatentracts on behalf of the County Board.
It is relatively common for the State and GuarddahLitem to favor opposing positions in
juvenile neglect proceedings. For instance, wiiéeState may believe the right course may be
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to seek the termination of parental rights, ther@aa Ad Litem, charged with performing her
own investigation and who likely forges a relatioipsnot only with the juvenile but also with
the parent(s), may favor continued efforts at riécetion and oppose the State’s motion to
terminate parental rights.

Ultimately, whether or not a “significant risk” ists that a lawyer under contract to
perform Guardian Ad Litem services would be matlrianited in his ability to represent his
client because of the lawyer’s personal incentivenintain a contractual arrangement with the
county is a question of degree that is dependetitt@impact of the contract on the particular
attorney and will need to be evaluated by eachragtoon a case-by-case basis.

Assumingarguendo that the lawyer’s representation would run afdl®-501.7 (a) (2),
the next question to consider is whether the ccindl interest under this scenario may be
waived should the client provide informed conserthe representation. Specifically, even if a
conflict of interest exists under 83-501.7 (a) @&),attorney may nevertheless continue with the
representation provided that the attorney reasgriadieves she will be able to provide
competent and diligent representation irrespedatitbe conflict; the representation is not
prohibited by law; the representation does not Iverthe direct assertion of a claim by one
client against another; and the client providestemi informed consent to the representation.
§3-501.7 (b) (1-4) (emphasis added). In the siemdissue, the Committee believes that,
should a conflict of interest exist under either5R..7 or 83-501.8, the attorney would not be
able to obtain the written, informed consent neags® perform the representation even if the
other criteria set forth in 83-501.7 (b) are m8pecifically, the very purpose of the appointment
of a Guardian Ad Litem is to provide legal reprdation and advocacy for juveniles who have
been subject to alleged abuse and neglect and rehoaapable of appropriately managing their
affairs if for no other reason than their youthdige. While conceivable that a minor may
nevertheless be able to provide written, informedsent to representation irrespective of a
lawyer’s conflict of interest, this Committee hasyously characterized this as an “unlikely
event” and noted that most minors are not in atjposto supply the necessary informed consent.
See 08-01, 15-02.

Even if a minor child was of sufficient capacitygrovide written, informed consent to a
lawyer’s conflict of interest, however, the Commétbelieves that a conflicted attorney
appointed to serve as Guardian Ad Litem pursuaNeto. Rev. Stat. 843-272 (2) would
nevertheless be prohibited from continuing with tdygresentation because an attorney in such a
scenario is appointed to represent not only thiel giar se but also the child’sterests.” That
is, 843-272 (2) states that the court shall apppi@uardian Ad Litem in all abuse and neglect
cases brought pursuant to Neb. Rev. Stat. 843-24(a). Section 43-272 (2) then states that,
“[a] guardian ad litem shall have the duty to pobtie interests of the juvenile . . .” While §43-
272 (3) goes on to state that the attorney appbittserve as Guardian Ad Litem shall also
serve as counsel for the juvenile, it is clear Hraattorney appointed to perform as Guardian Ad
Litem is appointed not only to represent the juleshut is_also appointed to represent “the
interests” of the juvenile. Thus, in order foroattey subject to a personal conflict of interest
under 83-501.7 (a) (2) to serve as Guardian Aditdne attorney would need to obtain written,
informed consent from not only the juvenile bubdlthe interests” of the juvenile because both
the juvenile and the juvenile’s “interests” aresalis and the juvenile’s “interests” may not
necessarily align with the interests of the juvempiérsonally.

As this Committee recently recognized in Opini&iQR, there are circumstances in
which it is simply impossible for an attorney tataip written, informed consent to represent a
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client irrespective of an identified conflict ofterest. In the present matter, the Committee
believes that while it is conceivable that a jul®may in rare circumstances be capable of
providing written, informed consent to an attorreesgpresentation notwithstanding the
attorney’s personal conflict of interest under 88-5 (a) (2), the juvenile’s “interests” would

not be able to provide the same. Because an aft@ppointed to serve as Guardian Ad Litem is
appointed to represent both the juvenile and therjile’s “interests,” in the event that an
attorney appointed to serve as Guardian Ad Liteooenters a conflict of interest under 83-
501.7 (a) (2), the attorney may not perform theesentation and must withdraw.

A) Application of 3-501.8

Rule 3-501.8 and, in particular, 83-501.8 (f) goea lawyer’s ethical responsibilities
when someone other than the client pays for thgdaw services. Notably, §3-501.8 (f) quite
clearly prohibits a lawyer from accepting compeiwsairom anyone other than the client absent
informed consent from the client. The problem présd in light of the clear language of 83-
501.8 (f) concerns primarily those situations inakha client is provided with an attorney at
public expense in order to ensure the rights ottiemt are protected. For instance, in order to
ensure a criminal defendant’s Sixth Amendment sgine protected, attorneys are regularly
appointed to represent persons accused of comgndtimes that could result in incarceration.

Despite the fact that attorneys are routinely agpd specifically for the purpose of
protecting the rights of those to whom they arecampd to represent, an appointed attorney is
nevertheless bound to adhere to ethical rules gowgthe practice of law. With respect to §3-
501.8 (f), the obvious question is whether an attgrappointed to represent a client—be it a
criminal defendant, a parent in juvenile court eaings, or the child at issue in juvenile
proceedings—must obtain informed consent from tiemtcas required under 83-501.8 (f) (1)
given that the attorney is compensated by somethre than the client herself to provide the
representation. The most applicable ethical adyiepinion appears to be Montana Ethics
Opinion 040809 where that state’s advisory committetermined that an attorney appointed by
the court to represent a criminal defendant musgermieeless obtain informed consent from the
client to the representation, stating:

[i]n the case of indigent defendants relying upoartappointed public
defenders, the burden is insubstantial. Indigefertants must typically
complete an indigency questionnaire and specificalijuest representation . . .
The Committee believes a heightened understandintptendants of the scope,
terms and fees involved for the representation fitertee system overall. This is
particularly the case with the indigent defendaritp often has the peculiar
notion that a court appointed attorney will be sbowe less likely to give their all
for the client because the client isn’t payingtile Understanding from the first
office meeting that the court appointed attorndiy& loyalty is to the defendant
should help assuage these concerns and heightstathlity of the relationship,
at least as to this point. We believe that nforimed consent or participation
may tend to re-assure the client that the lawyey milay have been selected by . .
. the court has the duty of absolute loyalty todhent.

Montana Ethics Opinion 040809.
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In the present matter, while the need to ensupeogpiate representation for those facing
serious legal predicaments is important, the laggud 83-501.8 (f) (1) is clear and
unambiguous and requires that an attorney compethbgtsomeone other than the client obtain
informed consent from the client and there is mahb indicate that this obligation does not
apply to those situations where the attorney istcappointed to represent the client. Moreover,
while the question presented to the committee assuhe presence of a distinction between
those attorneys whose fees are ordered to be pdftelzourt and those whose fees are paid by a
third-party entity (i.e. County Board) in accordanwith a flat-fee contractual arrangement, the
committee does not believe that such a distingdorlevant for the purpose of §3-501.8 (f) (1).
Thus, in general, if an attorney receives compamsddr the representation from anyone other
than the client, the attorney must obtain inforrnedsent from the client and this is true even if
the third-party is a court or other governmentaitgn

The problem with the rule set forth above is whadawyer is appointed to represent
someone who, by definition, is incapable of prowglinformed consent. For instance, an
attorney appointed as guardian ad litem of an inthild is critically important to ensure the
child’s best interests are represented and takeraotount. That being said, the attorney would
presumably be compensated for the representatianthiyd-party government entity and neither
the child, nor the child’s best interests, wouldabée to provide informed consent to the
attorney’s representation thus seemingly conflgctinth the plain language of 83-501.8 (f) (1).
The Committee believes that the Rules of ProfessiGonduct should be interpreted in a
manner so as to avoid incoherent or absurd resAltsordingly, the Committee is of the opinion
that 83-501.8 (f) (1) does not require informedszmt from the client in circumstances where
the lawyer is court-appointed to represent soméawrapable of providing informed consent, as
such consent is impliedly authorized. To hold othge would produce the absurd result of
essentially precluding any lawyer from providingideappointed representation to those
incapable of providing actual informed consent thndermining the very purpose that court-
appointed attorneys, such as guardians ad liteeningended to serve. Of course, a lawyer in
such a circumstance must also be satisfied thakfiresentation is not otherwise prohibited by
either §3-501.8 (f) (2) or (3).

In sum, 83-501.8 (f) (1) does prohibit a lawyemfr providing court appointed services
of any nature absent informed consent from thenthecause the attorney is, by definition, to be
compensated by someone other than client herselfrasis true even if the third-party payor is
a court or another governmental entity. Howewethe extent that a lawyer is court-appointed
to represent someone incapable of providing infareensent, such consent is impliedly
authorized and the attorney is not prohibited by683.8 (f) (1) from providing the
representation so long as neither 83-501.8 (fp(ZB) otherwise prohibit the attorney from
doing so.

B) If yes to question A, what, if any, informationand in what detail can a
Court appointed Guardian ad Litem provide to the Gounty and
general public in such a flat fee contractual arragement about
specific cases? If the answer is none for a speccase, may
information be provided in aggregate form so as tmo allow the
identification of a specific child or a specific ase except that which is
already public record?
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The fundamental purpose of §3-501.6 is to enswwednfidentiality of information
related to an attorney’s representation of a clidrd that end, absent the special circumstances
set forth in the rule, it prohibits the disclosofanformation “relating to the representation” and
that is true regardless of the particular formhaf tlisclosure. Thus, to the extent that a billing
statement would disclose “information relatinghe tepresentation,” an attorney would be
prohibited from disclosing the billing statemenepvf the purpose was to justify the attorney’s
fee after being court-appointed to perform the espntation.

Given that an attorney may not disclose “informatielating to the representation” in
billing statements provided to third-parties, thious point of inquiry then becomes what is
meant by the phrase “information relating to theresentation” under 83-501.6. Comment 2
provides guidance in noting that the purpose 058386 is to encourage the client, “to
communicate fully and frankly with the lawyer eve@nto embarrassing or legally damaging
subject matter. The lawyer needs this informatmrepresent the client effectively and, if
necessary, to advise the client to refrain fromngfal conduct.” In other words, the purpose of
83-501.6 is to protect the client’s confidentidbirmation—be it in the form of disclosures to the
attorney, information obtained by the attorney dgrthe course of the representation, or
anything else which, if disclosed, could jeopardineeffective attorney-client relationship.

The Committee is of the belief that it is not waliited to provide a blanket response in
terms of what level of detail in billing statememtsuld run afoul of §3-501.6 as this will likely
vary on a case-by-case basis. Rather, the Conentiétieeves that whether the disclosure of
particular information would constitute “informatioelating to the representation” for the
purpose of 83-501.6 turns on whether the infornmatifodisclosed, would either chill the client’s
propensity to disclose truthful information in theeure or would otherwise negatively impact the
clientin any way. The level of detail permissible a billing itemization to the third-party
compensating the attorney may very well differ arase-by-case basis and, in certain instances,
may require very general references to the typeark performed by the attorney in order to
protect the client.

Finally, as previously noted in the discussiorardgg 83-501.8 (f) with respect to the
issue of financial compensation to the attorneg,Gommittee does not believe a relevant
distinction exists between those instances in white attorney is subject to a contractual
arrangement with the County Board or is appointgthk court and submits his bill directly to
the court for reimbursement. In other words, reigB3-501.8 nor 3-501.6 provide special rules
for circumstances in which the third-party finame an attorney’s representation comes by
virtue of an appointment by a court. Thus, the Guttee believes that the level of detail
allowed—or not allowed—in an itemized billing statent under 83-501.6 would be dependent
on the particular circumstances of the case buldvioe the same regardless of the particularly
entity to which the attorney submits the bill.

CONCLUSION

Because the Douglas County Attorney’s Office befbresents the County Board and
files the vast majority of juvenile cases regardatigged abuse and neglect, an attorney’s
agreement to enter into a contractual arrangemihttiae Douglas County Board to perform
guardian ad litem services in juvenile proceedimgs flat fee basis may violate §3-501.7 (a) (2)
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if the amount of compensation at issue is suffictbat it would produce a “significant risk” that
the attorney’s representation would be materiathyteéd by the attorney’s personal interest in
maintaining the contractual arrangement. Whethgartcular attorney’s representation would
run afoul of 83-501.7 (a) (2) will vary on a casedase basis and is dependent on the particular
financial impact of the contractual agreement andtiorney. However, in the event that the
attorney does incur a conflict of interest, thatfiot may not be waived because, under Neb.
Rev. Stat. 843-272 (2), an attorney appointed tibpa guardian ad litem services is appointed
both to represent the juvenile and the juvenil@$erests” and the juvenile’s “interests” is not
capable of providing the informed consent necessawaive the conflict of interest.

Assuming that 83-501.7 (a) (2) does not pose adrdo the representation, an attorney
appointed to perform guardian ad litem servicestmesgertheless obtain informed consent from
the client to perform the representation becausattorney is to be compensated by someone
other than the clientSee 83-501.8 (f) (1). This is true regardless of wieetthe third-party
payor is the court, another governmental entit\grofone other than the client. However, in the
event that the client to which the attorney is apiaal to serve as guardian ad litem is incapable
of providing the informed consent contemplated urgB501.8 (f) (1), the representation is
impliedly authorized and 83-501.8 (f) (1) would setve as a barrier to the representation.

Finally, an attorney appointed to perform guardidritem services may submit itemized
billing statements but must limit the detail prosabin the itemization so as to prevent the
disclosure of any confidential or other informatitiat would negatively impact the client.

While the level of detail permissible will inevitigkdiffer on a case-by-case basis, the
importance depends on the particular client andéttere of the representation and not on the
person or entity receiving the itemization.
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