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Corey C. appeals from the decision of the separate juvenile

court for Douglas County terminating his parental rights to his

daughter, Korri- E., under the Nebraska Indian Child ttflelfare Act.

lf,e affirm.

BACKGROUND

Corey and Katherine F. are the biological parents of Korrj-,

born in September 2005. Because Katherine passed away in

September 2009, she will- only be discussed as necessary.

Korri was first removed from Corey's home on November 15,

2005, when she was 58 days old. Korri had been diagnosed with

injuries consj-stent with non-accidental- child abuse and/or

battered child syndrome. In November 2005, Korri was living with

Corey, as Katherine was in a work release program in Iowa. Corey

l-ef t Korri with an inappropriate caregiver, at which t j-me she



sustained injuries. The caregiver had numerous arrests for

prostitution, drug possession, and paraphernal-ia, and tol-d 1aw

enforcement they had been selling drugs from the residence.

The State filed an Indian Child Welfare Act (ICV{A) Notice

with the juvenile court on November 22,2005 (one day after the

amended juvenile petition was filed), and such notice was also

sent to the Omaha Tribe of Nebraska. The Notice was for the

purpose of determining whether Korri was a member or eligible

for membership j-n the Omaha Tribe, thus invoking the ICIIIA.

In January 2006, Korri was adjudicated to be within the

meaning of Neb. Rev. Stat. S 43-247(3) (a) (Supp. 2013), due to

the faults or habits of Katherine. Korri was adjudicated due to

the faults or habits of Corey in May 2006.

Disposition and revj-ew hearings

proceedi-ngs of which do not appear

ordered to maintain a Iega1 source of

and secure housing, attend individual

in supervised visitation.

were held in 2006, the

in our record. Corey was

income, maintain adequate

therapy, and participate

Corey was incarcerated on February L, 2007, for possession

with intent to deliver crack cocaine. He did not have visits

with Korri whil-e incarcerated. Upon his release in December, he

resumed supervised visits.

In June 2007 the State filed a motion to terminate Corey's

parental rights. In October, the State filed an amended motion
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to terminate parental rights, adding allegations pertaining to

ICV0A (in a letter dated October 9, the Omaha Tribe confirmed

Korri's membership in the tribe; and in an order filed on

October 23, the juvenile court noted that Korri is an enrol-led

member of the Omaha Tribe). The State moved to dismiss the

amended motion to terminate parental rights on March 25, 2008,

without prejudice.

Numerous review hearings were held in 2001 and 2008. Corey

and Katherine made signlficant progress, and Korri was pJ-aced

back in their home on December 23,2008. While Korri was placed

in the parental home, there were concerns regarding Corey's

sobri-ety; he had several- positive UAs and several- no-shows f or

UAs, and his attendance at intensive outpatient treatment was

sporadic. Korri was removed from the parental home again

September 30, 2009, after Katheri-ne passed away. At the time

the September removaf, Corey's livlng arrangement was unknown

(apparently he had separated from Katherj-ne), and he had not

been compliant with court-ordered UAs and chemical dependency

treatment. Korri has remained in an out-of-home placement ever

since.

In November 2009, Corey was arrested for distribution of

crack cocaine. In a federal indictment filed on December 16,

Corey was charged with (1) possession with intent to distribute

50 grams or more'of crack cocaine, and (2) possession with

on

of
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intent to distribute less than 5 grams of crack cocaine. He pled

guilty to Count fI, and on July 12,20L0, was sentenced to 151

months' incarceration and 3 years' supervised release.

On December 15, 20LL, the State filed a third motion to

terminate Corey's parental rights to Korri pursuant to Neb. Rev.

Stat. S 43-292 (2) , (6) and (7) (Cum. Supp. 2012) . The State

specifically alleged that active efforts, pursuant to Neb. Rev.

Stat. S 43-7505(4) (Reissue 2008) of ICWA, had been made to

provide remedial services and rehabil-itative programs designed

to prevent the break-up of the family, but that said efforts had

proved unsuccessful. The State also alleged that continuing the

custody of Korri by Corey would likely resul-t in serious

emotional or physical damage to the child (S 43-1505 (6) of

ICWA) , and that it was in Korri's best interest that Corey's

parental rights be terminated.

The termination hearing was held on March 28, 20L3.

Testimony and exhibits will be discussed as necessary in our

analysis.

In its order filed on May 14, 2013, the juvenile court

terminated Corey's parental rights to Korri pursuant to S 43-

292 (2) , (6) , and (7 ) . The j uveniJ-e court f ound that active

efforts, pursuant to S 43-1505(4) of ICWA, had been made to

provide remedial services and rehabilitative programs designed

to prevent the break-up of the family, but that said efforts had
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proved unsuccessful-. The juvenile court also found that

continuing the custody of Korri by Corey would likely result in

serious emotional or physical damage to the chil-d, and that it

was in Korri's best interests that Corey's parental rights be

terminated. Corey has timely appealed the juvenile court's

termination of his parental rights.

ASSIGNMENTS OF ERROR

(1)

Summarized, Corey assigns that the juvenile court erred in:

finding that active efforts have been made to provide

remedial services and rehabil-itative programs designed to

prevent the break-up of the Indian family,

proved unsuccessful; (2) finding that cont

Korri with Corey wou1d likeIy result in

physical damage to said child; (3) finding

parental rights was in Korri's best

but that said efforts

inuing the custody of

serious emotional- or

that terminating his

interests; and (4)

terminating his parental rights.

STANDARD OF REVIEW

Cases arising under the Nebraska Juvenile Code are reviewed

de novo on the record, and an appellate court is required to

reach a conclusion independent of the trial court's findings.

However, when the evj-dence is in conflict, the appellate court

will consider and give weight to the fact that the lower court

observed the witnesses and accepted on version of the facts over

trJ-



the other. In re Interest of RyLee 5., 285 Neb. 7'74, 829 N.W.2d

445 (2013) .

ANALYSIS

In Nebraska statutes, the bases for termination of parental

rights are codified in S 43-292. Section 43-292 provides 11

separate conditj-ons, any one of which can serve as the basis for

the terminatlon of parental rights when coupled with evidence

that termination is in the best interests of the child. In re

Interest of Sir Messiah T. et df ., 279 Neb. 900, 182 N.t/f,.2d 320

(2010). The ICWA/ however, adds two additional elements the

State must prove before terminating parental rights in cases

involving Indian children. In re Interest of WaTter W.t 274 Neb.

859, 744 N.W.2d 55 (2008) . Eirst, S 43-7505 (4) provides an

"active ef forts" el-ement:

Any party seeking to effect a foster care placement of, or

termination of parental rights to, an Indian child under

state l-aw shal-1 satisfy the court that active efforts have

been made to provide remedial- services and rehabifitative
programs designed to prevent the breakup of the Indian

family and that these efforts have proved unsuccessful.

Second, S 43-1505 (6) Provides "serious emotional or physical

damage" el-ement:

No termination of parental rights may be ordered in such

proceeding in the absence of a determination, supported by

evidence beyond a reasonabl-e doubt, includj-ng testimony of
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quallfied expert witnesses, that the continued custody of
the child by the parent or Indian custodian is like1y to
resul-t in serious emotional- or physical damage to the

child.

Grounds for Termination.

In 1ts order terminating Corey's parental rights to Korri,

the juvenile court found that Corey substantially and

continuously neglected to give the child necessary parental care

and protection (S 43-292 (2) ) ; reasonab]e ef forts fail-ed to

correct the condition which led to the adjudication (S 43-

292 (6) ) ; and the child had been in out-of-home placement for 15

or more months of the most recent 22 months (S 43-292(1)).

Corey does not contest the juvenile court's finding that

grounds for terminating his parental rights exist. And having

reviewed the record, we find that grounds did exist. Section 43-

292(7) provides for termination of parental rights when "It]he

juvenile has been in an out-of-home placement for fifteen or

more months of the most recent twenty-two months. " Korri was

removed from parental care the second time on September 30,

2009. At the time the operative motion to terminate parental

rights was filed on December 15, 2071, Korri had been in an

out-of-home placement for 25 months. And at the time of the

termination hearing in March 20L3, Korri had been in an out-of-

home placement for 2 days shy of 30 months. Our de novo review



of the record clearly and convincingly shows that g,rounds for

termination of Corey's parental rights under S 43-292 (1 ) were

proven by sufficient evidence.

Because we have already found that grounds existed to

terminate Corey's parental rights under S 43-292 (7 ) , we woul-d

not ordinarily address the juvenile court/ s finding of grounds

for termination under S 43-292 (6) (parental rights may be

terminated when "reasonabl-e efforts to preserve and reunify the

family if requi-red under section 43-283.01, under the direction

of the court, have fail-ed to correct the conditions leading to

the determination") . However, because this is an ICWA case, w€

do address whether the requisite active efforts were made.

S 43-1505 (4) --Active Efforts.

Corey argues that the juvenile court erred in finding that

actj-ve efforts had been made to provide remedial services and

rehabilitative programs designed to prevent the breakup of the

famity. Section 43-1505 requires in part:

(4 ) Any party seeking to effect a foster care
pJ-acement of, or termination of parental rights to, an

fndian ch11d under state l-aw shalI satisfy the court that
active efforts have been made to provide remedial- services
and rehabilitative programs designed to prevent the breakup

of the Indian family and that these efforts have proved

unsuccessful.
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The "active efforts" element under Nebraska's ICWA termination

of parental rights provision requires proof by cl-ear and

convincing evidence in parental rights termination cases. In re

Interest of WaJ-ter W., 214 Neb. 859, 144 N.W.2d 55 (2008) . The

ICWA requirement of "active efforts" requires more than the

"reasonabl-e ef f orts" standard applicable i-n non-ICWA cases and

that "at least some efforts should be 'culturally relevant.'" In

re fnterest of Walter W., 214 Neb. at 865, 144 N.Il[.2d at 61. In

In re Interest of Wal-ter W. I the Nebraska Supreme Court found

that a "culturaI plan" dj-scussed wlth the foster mother--without

further elaboration about such--constituted a sufficient active

effort. 214 Neb. at 867, 744 N.Vi.2d aL 62.

Sherri Eveleth is an ICWA specialist with DHHS. Corey

stipulated to Eveleth's qualiflcations as an ICWA expert.

Evel-eth testif ied as to the dif f erences between reasonabl-e

efforts and active efforts. According to Evel-eth, reasonable

efforts are geared toward reunification, whereas active efforts

are geared toward keeping the family together, not only the

parents with the child, but the child with extended family and

with the chil-d' s tribal- cultures as wel-I. Eveleth testif ied that

active efforts have been made in this case. Eveleth testified

that a written cul-tural plan was put into place for Korri and

there had been communication with the foster parent regarding

the importance of the cultural connection. Additionally, the
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case worker made contact with the Nebraska Urban Indian Health

Center (for cul-tural fessons) and signed Korri up for the Ponca

youth group. Although referral-s have been made, Korri had not

begun i-nvolvement with the Urban Indian Health Center or the

Ponca youth group.

The record reveals that DHHS l-ooked into Native American

foster homes for Korri, but none were available. DHHS al-so

looked into family placements, but none were suj-tabl-e.

Korri has four older siblings and one younger sibling. DHHS

made efforts to provide her with sibling visits. Korri is not

able to have visits with her oldest sibling, who is

incarcerated. Korri has also not had visits with her youngest

sibling because he is located in Iowa and DHHS has had trouble

contacting his guardian. Korri had sibling visits with her other

three siblings for severaf months in 20L2, but visits were

discontinued after two of those siblings ran away and the other

sibling had scheduling conflicts

activities.

with his extracurricular

Prior to his incarceration, Corey was offered parenting

classes, visitation, UAs, a chemi-cal- dependency evaluati-on, a

psychological evaluation, residential therapy,

therapy, and bus tickets. Corey frequently tested

no-showed for UAs. His attendance at intensive

individual

positive or

outpatient
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treatment was sporadic. And Corey did not attend all- visits with

Korri.

Corey pled guilty to possession with intent to distribute

l-ess than 5 grams of crack cocaine. On July L2, 2010, he was

sentenced to 151 months' incarceration and 3 years' supervised

refease. At the time of the termination heari-ng he was

incarcerated at Leavenworth Penitentiary. Corey is not scheduled

to be rel-eased until- 2020.

James Ross, the family permanency specialist assigned to

thls case, testj-fied that he has tried to contact Corey in

Leavenworth, via phone call-s and l-etters, but has been

unsuccessful. Ross did speak to Corey's counsel-or at

Leavenworth, and the counselor informed Ross that Corey did not

want to have contact with Ross. The "active efforts" standard

requires a case-by-case analysis. In re Interest of Walter W.,

2'14 Neb. 859, 744 N.Ili.2d 55 (2008). Given that Corey is in

prison for 151 months and does not want to have contact with

case workers, we are not sure that there was much else that DHHS

could have done for Corey.

Eveleth testified that active efforts have been made in

this case. tlfle agree and find that the evidence was sufficient to

prove by the requisite standard, clear and convincing evidence,

that active efforts were undertaken to prevent the breakup of

the family and that further efforts woul-d be futile and are not
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required under ICWA. See In re Interest of Louis S. et df., \1

Neb. App. 867, 774 N.W.2d ALG (2009).

Continued Custody with Corey.

Corey argues that the juvenile court erred in finding that

continuing the custody of Korri with Corey wou1d 1ikeIy result

in ser j-ous emotional- or physical damage to said child. Sectlon

43-1505 requires in part:

(6) No termination of parental rights may be ordered

in such proceeding in the absence of a determination,
supported by evidence beyond a reasonable doubt, i-ncluding

testimony of qualified expert witnesses, that the continued

custody of the child by the parent or Indi-an custodian is
1ike1y to result in serious emotional or physical damage to
the child.

Corey stipulated to Eveleth's qualifications as an ICVIA

expert. Eveleth testified that continued custody of Korri by

Corey is likeIy to resul-t in serious emotional or physical

damage to the child. Eveleth stated that there had been very

little contact between Korri and Corey throughout Korri's Iife.

Corey has a lengthy history of crimj-nal drug charges. He has had

a number of opportunities to access servj-ces, but has had little

participation in services.

Korri's foster mother testified that Korri has had

visits with Corey since December 2009. Sj-nce that time Corey

sent approximately 15 l-etters to Korri and called her about

no

has

15
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times. Korri's conversations with Corey are basically, "Hj- dad.

I l-ove you. Bye dad. "

Korri was originally removed from Corey's home 1n November

2005, when she was 58 days o1d. He was incarcerated from

February to December 2007, for possession with intent to deliver

crack cocaine; she had no vi-sits with Corey during his

incarceration. Korri was placed back in the parental home j-n

l-ate December 2008, but was removed again in September 2009, due

to the death of her mother and the instability of her father.

Corey was arrested again in November 2009 for possession with

intent to distribute less than 5 grams crack cocaine, and he is

currently serving a term of 151 months in a federal prison. He

is not schedul-ed to be rel-eased until- 2020. Korri has had no

visits with Corey since December 2009. She has spent the

majority of her life in foster care. Ross testified that Korri

needs permanency.

Based on the totality of the evidence presented at the

termination hearing, it is clear beyond a reasonable doubt that

continued custody of Korri by Corey is like1y to result in

serious emotional or physical harm to Korri. Eurthermore, Corey

1s currently incarcerated and it would be quite some tj-me before

Korri- would even be able to be returned to his custody.
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Best Interests.

Under S 43-292, once the State shows that statutory grounds

for termination of parental rights exist, the State must then

show that termination is in the best interests of the child. In

re Interest of Ryder J., 283 Neb. 318, 809 N.W.2d 255 (20L2).

But that is not al-I. A parent's right to raise his or her child

is constitutionally protected; so before a court may terminate

parental rights, the State must al-so show that the parent is

unfit. Id.

The evidence is clear that it is in Korri's best interests

that Corey's parental rights be terminated. Otto Burton, the

child and family permanency specialist on this case from Apr11

2006 to December 2009, testj-fied at a 20L0 proceeding that

termination of Corey's parental rights was in Korri's best

interests. (Burton's testimony from the 2070 proceedings was

received as an exhibit in the current termination hearing

without objection.) Ross, the family and permanency specialist

at the time of the hearJ-ng, testified that Korri needed

permanency. And Eveleth testified that she has had contact with

the Omaha Tribe and the tribe supports the termination of

Corey's parental rights.

Corey is incarcerated, and will- be incarcerated for quite

some time, ofl drug-related convictj-ons, and he has had l-ittl-e

contact with Korri- since his i-ncarceration. Corey is not
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scheduled to be released until 2020, and Ross testified that it

is "probably nol" like1y that Corey will ever be able to be

reunifled with Korri. Where a parent i-s unable or unwilling to

rehabilltate himsel,f or herself within a reasonable time, the

best interests of the child require termination of the parental

rights. In re Interest of Ryder J., 283 Neb. 318, 809 N.W.2d 255

(2072) .

At the time of the termination hearing, Korri- had already

been in foster care for 30 months; in fact, other than for a

9-month period in 2009, Korri, who is now 8 years old, has been

in foster care since she was 58 days o1d. Corey is not scheduled

to be released from prison until- 2020, dt which time Korri wil-I

be 15 years ol-d. "Children cannot, and shoul-d not, be suspended

in foster care or be made to await uncertain parental maturity."

In re Interest of WaLter W. | 274 Neb. 859, 872, 144 N.Il0.2d 55,

65 (2008). Korri needs a safe, permanent home, and

unfortunately, Corey cannot provide her with such. Corey is an

unfit parent. Therefore, after our de novo review, we find that

it is in Korri's best interests that Corey's parental rights be

terminated.

CONCLUSION

For the reasons stated abover we affirm the order of the

juvenile court terminating Corey's parental rights to Korri.
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