MINUTES OF THE ANNUAL MEETING
OF
THE NEBRASKA JUDICIAL RESOURCES COMMISSION
December 4, 2017

The annual public hearing of the Nebraska Judicial Resources Commission
was held on the 4th day of December, 2017, in Room 1510, State Capitol Building,
in Lincoln, Nebraska. Justice Stacy Chaired the annual public hearing and called
the meeting to order at the hour of 1:00 p.m. Roll call by the acting Secretary:

PRESENT ABSENT

Justice Stephanie Stacy, Chairperson Stephen Bader
Judge Patrick McDermott
Judge Robert O'Neal
Judge John Samson
William Dittrick

Timothy Engler

Michael McCarthy

Mark Sipple

Robert Slovek

Coby Mach

Brian Phares

Charles Conrad

Robert Parker

Christopher Nielsen

Lori Scherer

Darlene Starman

The Chair called for approval of the minutes of the meeting of October 17,
2017. It was moved and seconded that the minutes be approved. Voting yes, all
present. Motion carried.

The following exhibits were examined and considered by the Commission:

e Current Annual Caseload Reports for the county, district and
separate juvenile courts

e Current Weighted Caseload Reports for the county, district and
separate juvenile courts

e Letter dated 11-14-17 from the Douglas County District Court judges

e Letter dated 11-28-17 from the District Judges of the 2nd Judicial
District

e Letter dated 11-21-17 from the Nebraska State Bar Association



e Map showing judicial needs reallocation for 1st, 2nd and 10t judicial
districts

e 2007 Final Report of Nebraska Judicial Structure and Administration
Task Force

e PowerPointslides compiled by State Court Administrator office showing
supplemental information on caseload trends, population trends, and
judicial workload trends.

All the exhibits listed above (except the annual caseload reports and weighted
caseload reports, all of which are available on the Supreme Court’s website) are
attached to these minutes.

The Commission heard reports from a variety of judges concerning the
allocation of judicial resources and access to the courts, and considered the
testimony of various attorneys, representatives of state and local bar associations,
and members of the public.

The commission took up the pending motion laid on the table at its April
13, 2017 meeting: whether to recommend changing the judicial boundaries for
the district court only by moving Otoe County from the 2nd judicial district into the
1stjudicial district. Judge Samson moved, and Brian Phares seconded, that the
pending motion be amend to include a recommendation that if Otoe County is
moved to the 1stjudicial district, then Clay and Nuckolls counties be moved into
the 10t judicial district to equalize judicial workloads. Judge McDermott (who
made the original motion at the April 13t meeting) and Darlene Starman (who
seconded the original motion), accepted the amendment proposed by Judge
Samson as a friendly amendment.

The motion as amended was to recommend changing the judicial district
boundaries of the 1st, 2nd and 10t judicial districts for the district court only by
moving Otoe County from the 2nd into the 1stjudicial district, and by moving Clay
and Nuckolls counties from the 1st into the 10t judicial district. The motion as
amended was discussed. The affected district court judges in the 1st, 2nd and 10t
judicial districts were consulted and none opposed the amended motion.
Members of the bench and bar who appeared to testify on the amended motion
were in support; no one testified in opposition. The Nebraska State Bar Association
supported the amended motion. Upon roll call vote, voting yes all present. Motion
carried.

It was moved by Judge McDermott, and seconded by Brian Phares, that
the Commission recommend the creation of an additional district court judgeship
in the 4t judicial district. The motion was discussed. It was moved by Michael
McCarthy and seconded by Judge Samson that the motion be tabled. Upon roll



call vote, the motion to table failed. Discussion on the motion resumed. Upon roll
call vote, voting yes all present. Motion carried.

It was moved by Judge O’'Neal and seconded by Brian Phares that the
Commission recommend the creation of an additional district judgeship in the 2nd
judicial district. Bill Dittrick moved to table the motion until the next meeting of the
Commission, and Tim Engler seconded the motion to table. Upon roll call vote,
the motion to table carried.

No other motions were made with regard to judgeships, judicial districts, or
the more balanced use of existing judicial resources.

The Chair determined that, because the meeting had been underway for
over 4 hours, the topics to be addressed under “other business” would be carried
over and taken up at a future meeting.

The Chair, followed by the Commission, then stood to recognize Judge
McDermott for 20 years of service to the Judicial Branch and his significant
conftributions to the Judicial Resources Commission. A copy of the Commission’s
recognition of Judge McDermott is attached to these minutes.

The Chair called for a motion to adjourn. It was moved and seconded that

the Commission stand adjourned. Voting yes, all present. Motion carried. Meeting
adjourned.

Respectfully submitted:

Wﬂ/ffﬁw

Judge Patrick McDermott
Secretary









Nebraska State Bar Association
“Helping Iawyers help people”

November 21, 2017

The Honorable Stephanie F. Stacy
Nebraska Supreme Court Justice
State Capitol, #2219

Lincoln, NE 68509

Dear Justice Stacy:

On behalf of the NSBA Judicial Resources Committee (“the Committee”), I wish to convey to the
members of the Judicial Resources Commission our recommendation regarding the pending motion
in front of the Judicial Resources Commission to change the judicial boundaries for the district court
only by moving Otoe County from the 2n Judicial District to the 1% Judicial District.

The Committee met on November 21st and weighed a number of factors including caseload, case
types and most importantly, access to the trial courts for Nebraska citizens. The members of the
Committee also had available the Judicial Weighted Caseload Reports (“Judicial Workload
Assessment”) which included statistics through June 2017.

The Committee recommends that Otoe County be moved from the 2"¢ Judicial District to the 1¢
Judicial District and that Clay and Nuckolls County be moved from the 1% Judicial District to the 10t
Judicial District.

Thank you for your consideration of the recommendation set forth herein. Please include this letter

with the materials provided to the members of the Judicial Resources Commission ahead of your
December 4th meeting.

Sincerely,

Elizabeth Neeley
Executive Director

CC: Corey Steel
Tim Engler

635 South 14t Street ~Ste 200~ Lincoln, Nebraska 68508
(402) 475-7091 ~ FAX (402) 475-7098 ~ www.nebar.com



Administrative Office of the Courts
1445 K Street/P.O. Box 98910
Lincoln, NE 68509

(402) 471-3730
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EXECUTIVE SUMMARY

Establishment of the Judicial Structure and Administration Task Force

The Nebraska courts face a challenge shared by many state courts, determining the
optimum number of judges needed to successfully do the work of the district, county and
juvenile courts. Maintaining an adequate level of judicial resources is essential to effectively
manage and resolve court business while providing meaningful access to the courts for the
citizens of Nebraska. In order to meet these challenges, an objective assessment of the number
and allocation of judges needed to handle caseloads is necessary. To this end, the Administrative
Office of the Courts contracted with the National Center for State Courts (NCSC) to conduct a
judicial workload assessment for Nebraska’s district, county and juvenile courts.*

In December 2006, the Final Report of the Judicial Workload Assessment, Nebraska
District, County and Juvenile Court was released. The findings of this study, which indicate the
need for more district, county and juvenile court judges in Nebraska, coupled with a budget
climate that may not be conducive to such expansion, prompted the Nebraska Judicial Resources
Commission to search for alternative approaches to meet the state’s judicial resource needs. At
its December 2006 meeting, the Nebraska Judicial Resources Commission (JRC) requested that
the Nebraska State Bar Association (NSBA) study the current judicial district boundaries. In
January 2007, the NSBA established the Judicial Structure and Administration Task Force (Task
Force). The NSBA Judicial Resources Committee formed the core of the Task Force with
additional representatives added from the JRC, the Supreme Court, trial courts, and the
Legislature. The NSBA contracted with the University of Nebraska Public Policy Center to
conduct policy-relevant research and provide administrative support to the Task Force.

The Task Force was specifically charged by the JRC to study the judicial caseload data
and the allocation of judicial resources in relation to Nebraska’s judicial district boundaries. In
an effort to comprehensively identify and thoroughly examine ways in which the judicial system
can more efficiently utilize judicial resources, the Task Force expanded its initial charge. The
expanded charge included: jurisdiction of the courts, authority of the Supreme Court to reallocate
existing judicial positions, the feasibility and utility of trial court consolidation, and any

technological upgrades required by Task Force recommendations. In order to accomplish theses

! Ann Jones, Mary Beth Kirven, and Suzanne Tallarico. Judicial Workload Assessment: Nebraska District, County
and Juvenile Courts. National Center for State Courts. (December 2006).
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charges, the Task Force divided itself into four Subcommittees. The scope of the Subcommittees

is discussed in more detail below.

Powers and Boundaries Subcommittee — The Subcommittee studied two issues: 1)
Should Nebraska’s judicial boundaries be changed to allow for a more equitable
distribution of judicial resources; and 2) Are constitutional or statutory changes necessary

to allow for the more efficient allocation of trial court judges?

Jurisdiction Subcommittee — The Subcommittee studied: 1) To what extent should
concurrent jurisdiction between the district and county courts be expanded or restricted to
create efficiencies in the system; and 2) To what extent would Nebraska benefit from the
use of referees, quasi-judicial officers or alternate dispute resolution to address caseload

concerns?

Single Tier Subcommittee — The Subcommittee studied the utility of consolidating
Nebraska’s district and county court system into a “single-tier” trial court and made
recommendations for the more efficient organization and management of the court

system.

Technology Subcommittee — In consultation with the Nebraska Supreme Court
Technology Committee, the Subcommittee studied: 1) Appropriate technological
updates/policies to improve the efficient handling of cases and the administration of
justice; and 2) The technology required by Task Force recommendations.?

Core Values

The Task Force determined that the following core values would guide the study:

Accessibility — Trial courts must be physically, geographically, economically,

procedurally, and psychologically accessible to the citizens of Nebraska.

2 For a more complete discussion of the Nebraska Supreme Court Technology Committee, as well as the suggestions
and recommendations of the committee, see the Nebraska Supreme Court Technology Committee Strategic Plan
2006-2011. Available online at:

http://www.supremecourt.ne.gov/court-information-tech/pdf/NSC_Technology_Committee SP_11012006.pdf
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Accountability — Within the organizational structure of the Judicial Branch, trial courts
must establish their legal and organizational boundaries, monitor and control their

operations, and account publicly for their performance.

Fairness — Trial courts must provide due process and equal protection under the law.

Efficiency — Because of the relatively large number of people and stakeholders, it is
imperative that the courts continue to operate in an efficient manner so as not to cause

significant delays in the processing of justice.

The Task Force recognized that recommendations should not compromise the integrity of
the court system. Thus, any potential changes meant to encourage the core value of efficiency
must not detract from the other identified core values of accessibility, accountability, and
fairness, and when possible, should enhance the court system’s adherence to these three core

values.®

Task Force Membership

Task Force membership included Supreme Court Justices, state senators, trial court judges, and
attorneys representing all areas of the state and was staffed by the University of Nebraska Public Policy
Center. Recognizing that “one size does not fit all,” the membership of the Task Force and its
Subcommittees was intended to be both geographically diverse, to provide the perspectives of

Nebraska’s rural and urban court systems, and representative of a number of areas of practice.

NSBA Membership Forums

The Judicial Structure and Administration Task Force held 20 meetings with NSBA
members across the state. Members were asked to provide comment on the (at the time,
preliminary) recommendations of the Task Force. The Task Force reviewed and considered the

comments prior to finalizing this report and the recommendations.

® Each of these core values are in line with the Trial Court Performance Standards that have been accepted by a
number of prominent professional organizations within the legal profession. A description of these concepts and
their application can be found in: Pamela Casey and William E. Hewitt. Court Responses to Individuals in Need of
Services: Promising Components of a Service Coordination Strategy for Courts. Williamsburg, VA: National Center
for State Courts. (2001).
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RECOMMENDATIONS

Judicial District Boundaries

The Task Force recommends that the existing judicial district boundaries remain in
place. The Task Force determined that judicial resource deficiencies would be better resolved
by moving judges rather than changing judicial district boundaries. (See recommendation under
Judicial Allocation of Powers). The Task Force came to this conclusion after examining a
number of different judicial district models with the use of GIS mapping to more accurately
evaluate current workload data. The distribution of judicial resources was not the only factor
considered. The Task Force also considered the following criteria in relation to each model:
political feasibility, practicality of implementation, population/filing trends, longevity of the

scenario’s utility, meaningful retention districts, and historical county relationships.

Judicial Allocation of Powers
The Task Force recommends that legislation be introduced delegating to the

Supreme Court authority to determine where a judicial vacancy should be filled subject to
the current statutory framework for determining vacancies by the Judicial Resources
Commission (JRC). Under current law, in order for the Supreme Court to administer its judicial
resources (e.g., moving a judicial vacancy to another judicial district or reallocating a current
judicial position to another judicial district), it must first go through the legislative process to
amend the statutes. The legislative process does not allow the Supreme Court to promptly and
efficiently administer its judicial resources. Therefore, the Task Force supports legislation that
would provide the Supreme Court with more flexibility to administer its judicial resources, but
would not weaken the current role of the JRC. Because the authority to determine where a
vacancy should be filled can result in a county/judicial district losing a judicial position, the Task
Force favored the involvement of the JRC, which includes statewide judicial, attorney and public
representation. The loss of a judge not only impacts caseload, but the practice of law in the
affected judicial district, and the public’s access to the court system. The Task Force
recommends:

e The Legislature will statutorily provide for the total number of judgeships. Until a

vacancy occurs, the specific number of district, county, and separate juvenile court judges
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would be equal to the number of judges that exist at the time the legislation was enacted
and the judges would serve in the judicial districts where they were originally appointed.
When a vacancy occurs and the JRC determines that the vacancy should be filled in the
same judicial district where it occurred, the JRC would notify the appropriate judicial
district nominating commission to fill the position in the same judicial district. This is
the current statutory procedure and should not be changed.

When a vacancy occurs and the JRC determines that the vacancy should be filled in a
different judicial district and/or that the vacancy should be filled by another type of judge
(district, county or juvenile), the JRC would make its recommendation to the Supreme
Court. The Supreme Court, by a majority vote, would then make an independent
determination of where that vacancy should be filled based upon the recommendation
from the JRC and a number of other factors, including caseload statistics and access to
justice factors. Once the Supreme Court makes its determination, it would notify the
appropriate Judicial Nominating Commission to fill the position.

If the JRC recommends to the Supreme Court that a sitting judge should be reallocated to
another judicial district, then the Supreme Court may reallocate the position based on the
recommendation of the JRC; current caseload statistics and access to justice factors; and
the consent of the sitting judge being asked to relocate.

If the JRC makes a determination to increase or reduce the number of judges, change
judicial district boundaries, or change the number of judicial districts, the JRC would
make these recommendations to the Supreme Court. If the Supreme Court agreed with
the recommendations of the JRC, the Supreme Court would then ask the Legislature for

the necessary statutory changes.

Court Jurisdiction

The Task Force recommends legislative concepts that allow the courts to better

administer their judicial workload. One legislative concept allows the district and county

courts to cross-assign cases with the remainder of the concepts offering legislative solutions for

improving the process. These legislative concepts are meant to minimize the need for additional

judicial resources. The statutory concepts are as follows:

Appeal Process

Authorize the district court to review small claims appeals on the record.
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When appealing from the county court to the district court, the process for admitting the
bill of exceptions would conform to the process used by the Nebraska Court of Appeals
and Nebraska Supreme Court.

When appealing an excessive sentence from the county court to the district court, the
process would conform to the process used by the Nebraska Court of Appeals and

Nebraska Supreme Court.

Mediation & Quasi-Judicial Officers

The courts should inform the parties and their attorneys about the availability of
mediation as an alternative method of dispute resolution and that judges should
encourage parties and their attorneys through some type of formalized process to consider
the use of mediation as a means to resolve their dispute. Such a process could include a
certification by the attorney to the court that the client has been fully informed of the
benefits of mediation as an alternative means of resolving the client's dispute.

Authorize county and separate juvenile court judges to appoint child support referees.

Expand the authority of the courts to appoint a referee for any equity matter.

Caseload & Scheduling Management

All non-evidentiary hearings, and any evidentiary hearings approved by the court and by
stipulation of all parties that have filed an appearance, may be heard by the court
telephonically or by videoconferencing or similar equipment at any location within the
judicial district as ordered by the court and in a manner that ensures the preservation of
an accurate record. Such hearings do not include trials before a jury. Conducting
hearings in this manner shall be consistent with the public’s access to the courts.
Require mandatory filing of felony and misdemeanors in district court when they arise
from the same incident.

Require the presiding judges of the district and county court in each judicial district to
meet at a minimum of every six months to review the caseload of the two benches. Inan
effort to equalize the caseload, the presiding judges are authorized to assign between the
courts cases arising out of Chapter 42 (domestic relations including protection orders),
harassment orders (Neb. Rev. Stat. §28-311.09) and Class IV felonies. The consent of
the parties shall not be required and the cases shall remain filed in the court where they

were originally filed. A written report of the assignment(s) will be sent to the Supreme
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Court, and, if the presiding judges cannot agree on a particular assignment, the matter
shall be forwarded to the Supreme Court for resolution.

Court Structure

After studying “single-tier” court structures as they exist in various forms, the Task

Force recommends that the consolidation of the trial courts into a one-tier trial court

should not be pursued. Such consolidation will not result in greater efficiency nor reduce

costs.

The Task Force determined:

Consolidation does not decrease the costs associated with the court system, but instead
leads to increased costs in: higher salaries and higher fringe benefit and retirement
contributions for judges and employees of a limited jurisdiction court being absorbed into
a general jurisdiction court; training for judges on their expanded jurisdictional
responsibilities; additional expenditures in support of judges being elevated to the status
of a general jurisdiction judge, such as enhancements in chambers and courtrooms and
entitlement to specialized employees (for example, court reporters, bailiffs, and
administrative assistants);* and allocating additional resources to the Court of Appeals to
enable it to administer the additional caseload that would come from removing the level
of appeal from county to district court.

States with one-tier court systems tend to re-create a limited jurisdiction court by
establishing an unofficial lower level of judges and staff who process routine, high-
volume cases.

Many of the efficiencies realized through court reform may in actuality come from the
administrative reforms that accompany trial court consolidation and not the actual

consolidation itself.

The Task Force recommends support for administrative functions that may help in

reducing the immediate need for additional judicial resources. The Task Force recommends

the following:

* Robert Tobin. Managing Budget Cutbacks, Court Manager (Winter 1995), p. 3.
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Access to certified language interpreters impacts the ability of judges to effectively
process cases. The Task Force recommends the recruitment and efficient use of
additional certified language interpreters.

Legal research assistance enhances the ability of judges to manage their workload and
leads to the more effective use of judicial resources. The Task Force recommends that
adequate funds are necessary to supply additional legal research assistance for judges.
Administrative assistance enhances the ability of judges to manage their workload and
leads to the more effective use of judicial resources. The Task Force recommends that
adequate funds are necessary to supply administrative assistance for judges.
Technology enhances the ability of the entire court system to efficiently function. The
Task Force recommends the acquisition of and efficient use of technology.

All levels of the court system need to be responsive to the Supreme Court and this
includes the clerks of the district court. This will assist the courts in administering
judicial resources by allowing the Judicial Branch to effectively supervise the system in
its entirety, improve its ability to provide administrative assistance to the district courts,
and allow for the more efficient implementation of training and technological advances,
while maintaining current levels of access.

Judges’ travel to provide services should not be characterized as an administrative
“inefficiency.”

Mediation can impact the court system’s ability to effectively process cases, and,

therefore, could assist the courts in administering judicial resources.

Technology Use within the Courts

The Task Force recommends the expanded use of technology. This

recommendation will help the courts become more efficient and potentially minimize the

need for additional judicial resources. Therefore, the Task Force:

Supports all recommendations that implicate the use of technology.

Supports the Nebraska Supreme Court Technology Committee Strategic Plan.
Encourages the Nebraska State Bar Association and its membership to support
technology advances being promoted by the Supreme Court, including
participation in pilot projects.
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e Encourage the further advancement of technology and its use in an effort to help the
courts become more efficient and to potentially conserve the need for additional judicial
resources.

e Recommends Nebraska State Bar Association works with the Supreme Court to find
adequate resources to fund the application and use of technology for the court system.
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CHAPTER 1: INTRODUCTION

Establishment of the Judicial Structure and Administration Task Force

The Nebraska courts face a challenge shared by many state courts, determining the
optimum number of judges needed to successfully do the work of the district, county and
juvenile courts. Maintaining an adequate level of judicial resources is essential to effectively
manage and resolve court business while providing meaningful access to the courts for the
citizens of Nebraska. In order to meet these challenges, an objective assessment of the number
and allocation of judges needed to handle caseloads is necessary. To this end, the Administrative
Office of the Courts contracted with the National Center for State Courts (NCSC) to conduct a
judicial workload assessment for Nebraska’s district, county and juvenile courts.*

In December 2006, the Final Report of the Judicial Workload Assessment,

Nebraska District, County and Juvenile Court was released (See Appendix A). The
findings of this study, which indicate the need for more district, county and juvenile court
judges in Nebraska, coupled with a budget climate that may not be conducive to such
expansion, prompted the Nebraska Judicial Resources Commission to search for
alternative approaches to meet the state’s judicial resource needs. At its December 2006
meeting, the Nebraska Judicial Resources Commission (JRC) requested that the Nebraska
State Bar Association (NSBA) study the current judicial district boundaries. In January
2007, the NSBA established the Judicial Structure and Administration Task Force (Task
Force). The NSBA Judicial Resources Committee formed the core of the Task Force
with additional representatives added from the JRC, the Supreme Court, trial courts, and
the Legislature. The NSBA contracted with the University of Nebraska Public Policy
Center to conduct policy-relevant research and provide administrative support to the Task
Force.

The Task Force was specifically charged by the JRC to study the judicial caseload data
and the allocation of judicial resources in relation to Nebraska’s judicial district boundaries (See
Appendix B). In an effort to comprehensively identify and thoroughly examine ways in which
the court system can more efficiently utilize judicial resources, the Task Force expanded its

initial charge. The expanded charge included: jurisdiction of the courts, authority of the

! Ann Jones, Mary Beth Kirven and Suzanne Tallarico. Judicial Workload Assessment: Nebraska District,
County and Juvenile Courts. National Center for State Courts. (December 2006).



Supreme Court to reallocate existing judicial positions, the feasibility and utility of trial court
consolidation, and any technological upgrades required by Task Force recommendations. In
order to accomplish theses charges, the Task Force divided itself into four Subcommittees. The

scope of the Subcommittees is discussed in more detail below.

Powers and Boundaries Subcommittee — The Subcommittee studied two issues: 1)
Should Nebraska’s judicial boundaries be changed to allow for a more equitable
distribution of judicial resources; and 2) Are constitutional or statutory changes necessary

to allow for the more efficient allocation of trial court judges?

Jurisdiction Subcommittee — The Subcommittee studied: 1) To what extent should
concurrent jurisdiction between the district and county courts be expanded or restricted to
create efficiencies in the system; and 2) To what extent would Nebraska benefit from the
use of referees, quasi-judicial officers or alternate dispute resolution to address caseload

concerns?

Single Tier Subcommittee — The Subcommittee studied the utility of consolidating
Nebraska’s district and county court system into a “single-tier” trial court and made
recommendations for the more efficient organization and management of the court

system.

Technology Subcommittee — In consultation with the Nebraska Supreme Court
Technology Committee, the Subcommittee studied: 1) Appropriate technological
updates/policies to improve the efficient handling of cases and the administration of

justice; and 2) The technology required by Task Force recommendations.?

It should be noted that there is substantial overlap between the subcommittees. Clear
lines of communication were developed so that overlapping content areas did not translate into

duplication of duties.

% For a more complete discussion of the Nebraska Supreme Court Technology Committee, see Appendix H.



Core Values

The Task Force determined that the following core values would guide the study:

Accessibility — Trial courts must be physically, geographically, economically,
procedurally, and psychologically accessible to the citizens of Nebraska.

Accountability — Within the organizational structure of the Judicial Branch, trial courts
must establish their legal and organizational boundaries, monitor and control their
operations, and account publicly for their performance.

Fairness — Trial courts must provide due process and equal protection under the law.

Efficiency — Because of the relatively large number of people and stakeholders, it is
imperative that the courts continue to operate in an efficient manner so as not to cause

significant delays in the processing of justice.

The Task Force recognized that recommendations should not compromise the integrity of
the court system. Thus, any potential changes meant to encourage the core value of efficiency
must not detract from the other identified core values of accessibility, accountability, and
fairness and when possible, should enhance the court system’s adherence to these three core

values.®

Task Force Membership

Task Force membership included Supreme Court Justices, state senators, trial court
judges, and attorneys representing all areas of the state and was staffed by the University of
Nebraska Public Policy Center. Recognizing that “one size does not fit all,” the membership of

the Task Force and its Subcommittees was intended to be both geographically diverse, to provide

® Each of these core values are in line with the Trial Court Performance Standards that have been accepted
by a number of prominent professional organizations within the legal profession. A description of these
concepts and their application can be found in: Pamela Casey and William E. Hewitt. Court Responses to
Individuals in Need of Services: Promising Components of a Service Coordination Strategy for Courts.
Williamsburg, VA: National Center for State Courts. 2001.



the perspectives of Nebraska’s rural and urban court systems, and representative of a number of

areas of practice.

Dan Fullner and John Grant co-chaired the Task Force. Woody Bradford chaired the

Single Tier Subcommittee. Howard Olsen chaired the Powers and Boundaries Subcommittee.

Mike Borders chaired the Jurisdiction Subcommittee. Thomas W. Tye Il chaired the Technology

Subcommittee. Task Force members included:

Senator Brad Ashford, Omaha
Hon. Mark Ashford, Omaha
Julie Bear, Plattsmouth

Jeff Beaty, Lincoln

Mike Borders, Broken Bow
Woody Bradford, Omaha

Hon. Alan Brodbeck, O’Neill
David Buntain, Lincoln

Hon. Ted Carlson, Omaha

Sam Clinch, Lincoln

Hon. John Colborn, Lincoln
Hon. William Connolly, Lincoln
Linda Crump, Lincoln

Bill Dittrick, Omaha

Hon. James Doyle, Lexington
Mike Dunn, Falls City

Brad Easland, Norfolk

Hon. Mike Fitzgerald, Fort Calhoun
Senator Mike Flood, Norfolk
Ronald Furse, Aurora

Hon. John Gerrard, Lincoln
Hon. Alan Gless, Seward

Hon. Michael Heavican, Lincoln
Hon. Marcena Hendrix, Omaha
Mitchel Herian”

Bob Hillis, Fremont

Hon. John P. Icenogle, Kearney
Hon. Robert Ide, Holdrege
Eileen Janssen, Lincoln

Jerom Janulewicz, Grand Island
Mark Johnson, Norfolk

Hon Max Kelch, Papillion

" University of Nebraska Public Policy Center

Hon. Jean Lovell, Lincoln

Hon. Jeffrey Marcuzzo, Omaha
Wayne Mark, Omaha

Hon. Mike McCormack, Omaha
Hon. Patrick McDermott, Schuyler
Bill Miller, Lincoln

William Mueller, Lincoln
Elizabeth Neeley,”

Howard Olsen, Scottsbluff

Mike Pirtle, Omaha

Hon. Linda Porter, Lincoln

Amy Prenda”

Hon. Patrick Rogers, Norfolk
Robert F. Rossiter, Jr., Omaha
Hon. Matthew Samuelson, Pender
Jane Schoenike, Lincoln

John Sennett, Broken Bow

Hon. Brian Silverman, Alliance
Mark Sipple, Columbus

Hon. Frank Skorupa, Columbus
Paul Snyder, Scottsbluff

Susan Spahn, Omaha

Hon. Edward Steenburg, Ogallala
Hon. John Steinheider, Nebraska City
Hon. Kenneth Stephan, Lincoln
Clarissa Suarez-Russell, Omaha
Hon. Donna Taylor, Neligh

Alan Tomkins

Stacey Trout, Lincoln

Thomas W. Tye Il, Kearney
Janice Walker, Lincoln

Bradley White, Hastings

Hon. John Wright, Lincoln



NSBA Membership Forums

The Judicial Structure and Administration Task Force held 20 meetings with NSBA
members across the state in the month of September. Members were asked to provide comment
on the (at the time, preliminary) recommendations of the Task Force. Meetings were held in the
following communities: Columbus, North Platte, Lincoln (2), Omaha (2), Lexington, Ogallala,
Scottsbluff, Papillion, Grand Island, Hastings, Kearney, Holdrege, McCook, Norfolk, Fremont,
Broken Bow, O’Neill, and Nebraska City. The Task Force reviewed and considered the

comments prior to finalizing this report and the recommendations.
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CHAPTER 2: NEBRASKA’S CURRENT COURT STRUCTURE

CURRENT COURT STRUCTURE

The Nebraska State Courts are comprised of four tiers. Hierarchically, the
Nebraska Supreme Court sits at the top of the state’s court structure, as the appellate
court of last resort. The Nebraska Court of Appeals sits at the second tier, serving as the
state’s intermediate appellate court. The District Courts sit on the third tier as courts of
general jurisdiction and also serve as an intermediate appellate court to the County Courts
and Administrative Tribunals. Finally, comprising the fourth tier are the County Courts,
the Separate Juvenile Courts and the Workers” Compensation Courts, which are all courts
of limited jurisdiction. Appeals from the Separate Juvenile and Workers’ Compensation
Courts go directly to the Court of Appeals and not to the District Courts (see Appendix
C).

In this report, the Judicial Structure and Administration Task Force (Task Force),
makes a number of recommendations regarding the court structure and some of the
administrative relationships within the Judicial Branch. The purpose of this chapter is to
give the reader a brief, general overview of the current court structure in Nebraska and to
provide the reader with a greater understanding of the Task Force’s recommendations.
This chapter also describes the extent to which Nebraska’s court structure, court

administration and judicial budgeting process are considered unified.

Nebraska Supreme Court

The Nebraska Constitution vests general administrative authority in the Supreme
Court over all courts and provides that this authority shall be exercised by the Chief
Justice. It also states that the Chief Justice will be the executive head of the courts.’

The Nebraska Supreme Court is composed of seven members — one from each of
six Nebraska Supreme Court judicial districts and the Chief Justice is chosen from the
state at large. Like all Nebraska judges, the Chief Justice and Supreme Court judges are
appointed to the bench through merit selection. The six Supreme Court judicial districts

that exist in Nebraska vary greatly in size, but, as required by state law, contain roughly

! Neb. Const., Art. V, §1



equal populations;? as of 2000, the year of the last constitutionally mandated round of
redistricting, each district served about 200,000 to 300,000 people (see Appendix D).

The Nebraska Supreme Court is Nebraska’s court of last resort. The Supreme
Court hears appeals from the Nebraska Court of Appeals, as well as mandatory appeals in
cases involving capital punishment, life imprisonment, and those cases involving
constitutional matters and impeachment. The Supreme Court can also hear appeals
directly from trial courts if it so chooses. The Supreme Court has original jurisdiction in
cases relating to revenue, civil cases in which the state is a party, mandamus, quo
warranto, habeas corpus, and election contests involving state officers other than
members of the Legislature.’

In addition to the Supreme Court’s basic responsibility to hear appeals, it also
provides administrative leadership for the Judicial Branch, including the Office of
Probation Administration. This includes the regulation of the practice of law in
Nebraska; handling the admission of attorneys to the Nebraska State Bar Association;
disciplining attorneys; and appointing and monitoring attorneys that serve on local
committees of inquiry, as well as state committees on discipline and professional
responsibility.

The Supreme Court, through an appropriation of state funds, provides for all
salaries, benefits, and expenses related to the education and travel of judges and county
court employees, in addition to various operational expenses of the courts.* Examples of
the Supreme Court’s authority over the lower courts include: clerk magistrates of the
county courts are subject to the personnel rules adopted by the Supreme Court;” clerk
magistrates must partake in continuing education as directed by the Supreme Court;®
clerk magistrates must file dockets and records in accordance with Supreme Court rules;’

the Supreme Court sets the salaries of court magistrates and other court employees;® and

2 Neb. Const., Art. V, § 5
% Neb. Rev. Stat. §24-204 and §24-204.01
* Neb. Rev. Stat. §24-514
® Neb. Rev. Stat. §24-507
® Neb. Rev. Stat. §24-508
" Neb. Rev. Stat. §24-511
8 Neb. Rev. Stat. §24-513



the Supreme Court also pays the district courts’ cost of data processing and data storage
on machines that are owned by the Supreme Court.®

Court of Appeals

The Court of Appeals is the intermediate appellate court for Nebraska. The court
was created in 1991 to take appellate burden off of the Supreme Court, as it hears appeals
from lower trial courts that had previously been appealed directly to the Supreme
Court.® The Nebraska Court of Appeals is comprised of six judges, representing the six
Nebraska Supreme Court Judicial Districts. The Court of Appeals sits in two panels of
three and hears cases in Lincoln, or in various other locations throughout the state. The
composition of the panels periodically changes, so that each judge serves roughly equal
time working with all members of the court; the chief judge, elected for two year terms
by the other members of the court, makes the determination of which three judges will
serve together at any given time."*

The appeal process requires all cases (except cases in which a sentence of death or
life imprisonment is imposed and cases involving the constitutionality of a statute) be
appealed to the Court of Appeals rather than to the Supreme Court. In cases appealed to
the Court of Appeals, a petition to bypass may be filed with the Supreme Court. If the
Supreme Court deems it necessary, the petition will be granted and the case will be
moved to the Supreme Court docket without first being heard by the Court of Appeals.
Besides a petition to bypass, a petition for further review may be filed. This petition is
filed after a case has been decided by the Court of Appeals and one of the parties
involved is not satisfied with the ruling. The Supreme Court has the discretionary power

to grant or deny the petition. If the petition is denied, the Court of Appeals’ ruling stands

9 Neb. Rev. Stat. §24-228

19 The creation of an intermediate appellate court in Nebraska was consistent with the creation of similar
courts in other states in this time period; the primary goal of the creation of these courts was to relieve the
dockets of the states’ courts of last resort and to increase the appellate discretion of those courts. Melinda
Gann Hall, “State Judicial Politics: Rules, Structures, and the Political Game,” in American State and Local
Politics: Directions for the 21% Century, Ronald E. Weber and Paul Brace, eds. New York, NY: Chatham
House Press. (1999).

! Neb. Rev. Stat. §24-1101



as the final decision. If the Supreme Court grants the petition, the case is then moved to
the Supreme Court for review and disposition. *?

District Courts

The district court system in Nebraska is divided into 12 judicial districts with 55
district court judges serving throughout the state (see Appendix D). District courts in
Nebraska are constitutionally created and have and exercise general, original and
appellate jurisdiction in all matters, both civil and criminal, except where otherwise
provided.®® Although the district courts have concurrent jurisdiction with county courts,
the district courts primarily hear all felony criminal cases, equity cases, and civil cases
involving more than $51,000. District courts also function as intermediate appellate
courts in deciding appeals from county court and administrative agencies.

The district court judges in each judicial district may elect a presiding judge.
They are also permitted to divide the court’s docket into jurisdictional divisions in each

judicial district as they deem necessary for the effective administration of justice.™

County Courts

The county court system in Nebraska is also divided into 12 judicial districts with
58 county court judges serving throughout the state (See Appendix D). All county court
judicial districts are identical to the district court judicial districts with the exception of
Clay, Fillmore, and Nuckolls Counties; these three counties are in the 1% Judicial District
in the district court system, whereas they make up of the eastern-most section of 10"
Judicial District in the county court system.™

County courts handle misdemeanor cases; traffic and municipal ordinance
violations; preliminary hearings in felony cases; civil cases involving up to $51,000;
small claims cases; some divorce cases; probate, guardianship, conservatorship, and
adoption proceedings; and juvenile matters. In Douglas, Lancaster, and Sarpy Counties,

the separate juvenile courts hear juvenile matters.

12 Neb. Rev. Stat. §24-1106

13 Neb. Const., Art. V, §9

4 Nebraska Uniform District Court Rules of Practice and Procedure, Rule 2.
15 Neb. Rev. Stat. §24-503
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The county court judges in each judicial district annually select a presiding judge.
They are also are permitted to divide the court’s docket into jurisdictional divisions in

each judicial district as they deem necessary for the effective administration of justice.™

Separate Juvenile Courts

Separate Juvenile Courts are permitted in Nebraska counties that contain more
than 75,000 people;'” in each of the three counties (Douglas, Lancaster, and Sarpy) that
meet this statutory requirement, voters have decided to create such courts. Presently,
there are 11 Separate Juvenile Court judges: 5 in Douglas County, 4 in Lancaster County,
and 2 in Sarpy County. In the remaining counties, juvenile matters are heard in the
county courts.

Separate Juvenile Courts are courts of record and handle matters involving
neglected, dependent, and delinquent children. The court also has jurisdiction in
domestic relations cases where the care, support, or custody of minor children is an
issue. The three Separate Juvenile Courts have the same jurisdiction and employ the
same procedures as the county courts acting as juvenile courts. Appeals from the

Separate Juvenile Court are made directly to the Court of Appeals.

Worker’s Compensation Courts

The Nebraska Workers’ Compensation Court consists of 7 judges with statewide
jurisdiction. Because they have statewide jurisdiction, these judges are required to travel
to all parts of the state to hold hearings.

The Workers’ Compensation Court administers and enforces all provisions of the
Nebraska Workers” Compensation Act, which includes original jurisdiction of all claims
for workers” compensation benefits resulting from occupational injuries or illnesses. All
industrial accidents are required to be reported to this court.

Disputed claims for workers’ compensation are submitted to the compensation
court for finding, award, order, or judgment. Appeals from the Workers’ Compensation

Court are made to the Court of Appeals.

18 Neb. Rev. Stat. §24-506
17 Neb. Rev. Stat. §43-2,111
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To what extent is Nebraska’s court structure unified and consolidated?

The term unification is typically used to describe efforts to bring the entire court
structure under the central control of a statewide entity.*® In terms of the court structure
Nebraska is unified, with central authority over the courts vested in the Supreme Court.
The term consolidation is used to describe combining the trial courts into one general
jurisdiction trial court or a specific number of specialized trial courts. Historically
speaking and in comparison to many states, Nebraska’s court structure is consolidated
(See Appendix E for legislative history of judicial districts and judgeships in Nebraska).*®
One of the purposes of this examination, as detailed in Chapter 6, is to determine the
benefit, if any, of further consolidating Nebraska’s trial courts.

ADMINISTRATIVE OFFICE OF COURTS AND PROBATION
Office of the State Court Administrator

The State Court Administrator serves as the administrative center for the entire
court structure. Working under the direction of the Nebraska Supreme Court, the
Administrative Office of the Courts provides leadership and direction for the effective
operations of the Nebraska Judicial Branch as well as central administrative infrastructure
services for the Judicial Branch. This includes finance, human resources, technology,
public information, education and organization development, and intergovernmental
relations. The State Court Administrator plans for statewide Judicial Branch needs,
develops and promotes statewide administrative practices and procedures, oversees the
operation of trial court programs and strategic initiatives, and serves as a liaison with

other branches of government.

18 For a full discussion of these concepts and topics, see David B. Rottman and William E. Hewitt. Trial
Court Structure and Performance: A Contemporary Reappraisal. Williamsburg, VA: National Center for
State Courts. (1996).

19 “The Nebraska court system is consolidated and unified.... In 1970, the judicial article of the state
constitution was amended, resulting in several significant changes in the state court system. The
amendment gave the Nebraska Supreme Court general administrative authority over all Nebraska courts,
eliminated the constitutional basis for the justice of the peace, consolidated the local courts and other courts
of limited jurisdiction to form a uniform county court system and created the position of state court
administrator.” Nebraska Blue Book 2006-2007, p. 771.
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Office of Probation Administration

The Office of Probation Administration provides central management of
probation services in the state, which enhances public protection and offender
rehabilitation. The Probation Administrator also coordinates with other state agencies

whose programs affect the courts.

Office of Dispute Resolution

The Office of Dispute Resolution coordinates the development of mediation
centers throughout the state. All types of civil cases, such as family matters,
landlord/tenant, employer/employee, community, and business disputes can be handled
by the mediation centers. The office oversees the development of dispute resolution and
collaborative problem solving programs in Nebraska, and works collaboratively with

Nebraska's nonprofit mediation centers.

Clerks of the District Courts

Clerks of the District Courts are county employees and are funded through county
funds. Each county in the state has a clerk of the district court performing the
administrative duties associated with the district court. Nebraska law states that counties
with 7,000 inhabitants are required to have a clerk of the district court elected by the
voters. In counties with less than 7,000 inhabitants, the county board and district judge
determine whether there should be a clerk of the district court. If the position of clerk of
the district court does not exist in the county, the county clerk is the ex-officio clerk of
the district court.” Besides being the clerk of the district court, he or she also serves as

the court’s administrative officer.

Clerk Magistrates & Judicial Administrators of County Courts
Clerk magistrates and judicial administrators of the county courts are state

employees and funded through state general funds. Except in Douglas, Lancaster, and

0 The 38 counties with ex-officio Clerks of the District Court are: Arthur, Banner, Blaine, Boyd, Brown,
Chase, Deuel, Dundy, Franklin, Frontier, Garden, Garfield, Gosper, Grant, Greeley, Harlan, Hayes,
Hitchcock, Hooker, Howard, Johnson, Keya Paha, Kimball, Logan, Loup, McPherson, Nance, Pawnee,
Perkins, Polk, Rock, Sherman, Sioux, Stanton, Thomas, Valley, Webster, and Wheeler.

13



Sarpy Counties, clerk magistrates are responsible for the administrative functions of the
county court offices. In Douglas, Lancaster, and Sarpy Counties, these duties are
performed by judicial administrators.

Besides administrative duties, clerk magistrates also have the statutory authority
to accept pleas in traffic and misdemeanor cases, set bail, and perform weddings or other
judicial services. These officers are hired by county judges of the district in which they

serve.?!

To what extent does Nebraska have unified court administration?

Under a unified administrative structure, all components and employees of the
court system would be responsive to the Supreme Court and its administrative policies
and procedures. Under the current structure, Nebraska’s court administration is not
unified because the clerks of the district courts are county employees and are funded
through county funds. Under this arrangement, neither the Supreme Court, the Court
Administrator, nor the district court judges have clear authority over the clerks of the

district court.

FUNDING OF AND BUDGET PROCESS FOR THE JUDICIAL BRANCH

The budget process for Nebraska’s court system is not unified. By examining the
information presented in Appendix F, it is clear to see that the court’s funding is split
between state and local funding sources. The bifurcation in funding sources results in
disparities in the administration of justice and variability in court resources by county.
For example, because office supplies are provided by counties rather than the state there
are some clerk of the district court offices in Nebraska without fax machines and others
with cutting edge software applications. In some district courts, judges are provided with

county funded support staff, while others are not.

CONCLUSION
Nebraska’s court structure is unified and can be considered consolidated. The

administration and funding of the court system, however is not unified, since some

2L Neb. Rev. Stat. §24-519
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portions are administered and funded at the local rather than the state level. The
recommendations of the Task Force include findings regarding the court structure and
some of the administrative relationships within the Judicial Branch. The Task Force has
presented these findings in an effort to facilitate a more unified system. The Task Force
believes that Nebraska should have a court system with centralized decision making on
budgeting, personnel, judicial resource allocation, and state funding. This will encourage

more autonomy of and efficiency within the Judicial Branch.

15
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CHAPTER 3: JUDICIAL BOUNDARIES

INTRODUCTION

In December 2006, the Final Report of the Judicial Workload Assessment,
Nebraska District, County and Juvenile Court was released. The findings of this study,
which indicate the need for more district, county and juvenile court judges in Nebraska,
coupled with a budget climate that may not be conducive to such expansion, prompted
the Nebraska Judicial Resources Commission to search for alternative approaches to meet
the state’s judicial resource needs. Therefore, at its December 2006, meeting the
Nebraska Judicial Resources Commission (JRC) requested that the Nebraska State Bar
Association (NSBA) study the current judicial district boundaries.

According to 2006 weighted caseload data, the 2", 3, 4™ and 6" county court
judicial districts are under-resourced and the 2", 4™ and 7" district court judicial districts
are under-resourced (see Table 3-1, Maps 1 and 2).! Based on the identified deficiencies,
the Subcommittee proposed several boundary changes meant to address some of the
discrepancies between judicial supply and demand. For a full listing of the scenarios
proposed by the Subcommittee see Appendix G. The Subcommittee worked with faculty
from the University of Nebraska-Lincoln to analyze the proposed boundary changes with
Geographic Information Systems (GIS) software.? In addition to examining the impact
on judicial resources, information was also compiled on population trends, case filings,

language diversity, and poverty rates across counties.

! In May of 2007, Neb. Rev. Stat. §24-503 was amended to move a district court judge position from the
12" judicial district (Dawes County) to the 9™ judicial district (Buffalo County) and a county court judge
position from the 12" judicial district (Scotts Bluff County) to a separate juvenile court position in the 3™
judicial district (Lancaster County). The statistics and scenarios presented in this chapter reflect this
legislative change.

2 GIS is a collection of computer hardware, software, and geographic data for capturing, managing,
analyzing, and displaying all forms of geographically referenced information and is increasingly being used
to address public policy issues at state and local levels. See Peter Jankowski and Timothy Nyerges, GIS-
Supported Collaborative Decision Making: Results of an Experiment. Annals of the Association of
American Geographers, 19(1), (March 2001), p. 48-70; and Stephen Ventura, The Use of Geographic
Information Systems in Local Government. Public Administration Review, 5 (5), (October 1995), p. 461-
467.
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Table 3-1: Status Quo - Judicial Resource FTE by District®

District County Court District Court
1 -0.02 0.13
2 -0.59 -0.21
3 -1.41 0.46
4 -2.25 -0.69
5 1.16 0.19
6 -0.35 0.39
7 0.15 -0.25
8 0.58 0.24
9 -0.09 0.79
10 -0.19 0.10
11 -0.18 0.56
12 0.26 0.51

EVALUATION CRITERIA

The Subcommittee determined that Lancaster and Douglas Counties should
remain their own separate judicial districts for both political and administrative reasons.
That being said, it is impossible to address the judicial resource deficiencies in either
Lancaster or Douglas Counties through re-districting, unless boundaries can be drawn in
such a way as to over-supply a non-metro judicial district by more than 1.0 FTE, so that a
judicial position can be re-allocated to either Lancaster or Douglas Counties. Therefore,
there are two primary approaches to assessing the value of each scenario.

1. The first approach is to determine which scenario creates judicial districts in the
non-metro areas where the difference in supply and demand for each district is at
an acceptable level .*

2. The second approach is to draw boundaries in such a way as to over-supply a
judicial district by more than 1.0 FTE, so that the position can be re-allocated to
districts with significant demand.

Additional factors considered by the Subcommittee include: political feasibility,
practicality of implementation, population/filing trends, longevity of the scenario’s
utility, meaningful retention districts, maintaining similar judicial districts between the

county and district court systems, and historical county relationships.

® Please note that judicial resource demand fluctuates based on case filings, therefore current judicial
workload assessments must be reviewed each time the JRC meets.

* Ideally, each judicial district would have either a surplus or minimal difference in supply/demand (close
to zero). The PPC staff defines an acceptable deficiency as less than -0.20 FTE.
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DISCUSSION

Based on the results of GIS mapping, three of the proposed scenarios place
judicial resource deficits at an acceptable level in the non-metropolitan districts. The
viable scenario options explored by the Subcommittee fall into three categories: 1) a six
judicial district model that deviates from the Supreme Court judicial districts, 2) minor

tweaks to the existing judicial district boundaries, and 3) a nine judicial district model.

Model for Six Judicial Districts

Originally the Subcommittee proposed a six judicial district model based on the
existing Nebraska Supreme Court judicial districts. > Because the Nebraska Supreme
Court judicial districts split Douglas County, and because the Subcommittee believed that
Lancaster County should be its own judicial district, a few modifications were made to
the original Supreme Court judicial districts. Specifically, Douglas County became its
own judicial district (the 2" judicial district), Lancaster County became its own judicial
district (the 1% judicial district) and Sarpy, Cass and Otoe, became the 4™ judicial district.
This configuration alone was analyzed but did not yield any improvements in the
distribution of judicial resources. Additional changes were made to the model.
Specifically, Saunders County was moved from the 5™ to the 4™ judicial district (in
essence creating a corridor district between Lancaster and Douglas Counties) and Rock,
Keya Paha, and Brown Counties were moved from the 6" to the 3" judicial district (See
Map 3). This improved the dispersion of judicial resources for both the county and
district court systems. In the county court system only the 1% and 2" judicial districts
(Lancaster and Douglas Counties) would remain under-resourced (see Table 3-2).

In the district court system, only the 2" judicial district (Douglas County) would
have a judicial resource deficit. Since a surplus of 1.0 FTE would exist in the new 6™
judicial district, this judicial position could be reallocated to the 2" judicial district,

thereby creating a district court system with a surplus in every judicial district. It is also

® Neb. Rev. Stat. § 24-201.02
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possible that the 1.0 FTE surplus could be reallocated to the county court system (see
Table 3-3).°

Minor Tweaks to the Existing Districts

The second viable approach to realigning judicial district boundaries for the more
efficient distribution of judicial resources involves minor changes to the existing judicial
districts. Unfortunately, scenarios that improve the situation for county courts are not the
same as those that improve the situation for district courts and visa versa. Of the

numerous scenarios tested, the following scenarios have the greatest positive impact.

County Court

Moving Saunders from the 5™ to the 2™ judicial district and moving Colfax from
the 5™ to the 6™ judicial district reduced the judicial deficit in the 2" judicial district from
-0.59 FTE to -0.14 FTE. The scenario also converts the judicial deficit in the 6" judicial
district from -0.35 FTE to a surplus of 0.17 FTE and retains a judicial surplus in the 5™
judicial district (reduced from 1.16 FTE to 0.19 FTE) (see Table 3-2, Map 4).

District Court

Under the current boundaries, the 7™ judicial district is predicted to be short one-
quarter of a judge (-0.25 FTE). By moving Cuming County from the 7™ to the 6" judicial
district the deficit of judicial resources reduces from -0.25 FTE to -0.07 FTE. The
judicial surplus in the 6" judicial district would be reduced from 0.39 FTE to 0.21 FTE
(see Table 3-3, Map 5).

Model for Nine Judicial Districts

The third viable approach to realigning judicial district boundaries for the more
efficient distribution of judicial resources involves a complete redrawing of the judicial
district boundaries into nine judicial districts. The Subcommittee considers this option

comparable, in terms of FTE, to the variation of the model of six judicial districts. One

® Neb. Rev. Stat. § 24-503. There is recent precedent for judgeships to be reallocated across systems (i.e.,
district, county, juvenile).
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slight advantage to the model of nine judicial districts is that the size of the judicial

districts in western Nebraska would likely be more manageable (both in terms of travel

and ensuring meaningful retention) (see Tables 3-2 and 3-3, Maps 6 and 7).

Comparing the Three Models

The goal is to align judicial resources in a way that most efficiently matches

supply with demand. Table 3-2 compares the FTE balances across the three models for

county court. All three models place the judicial resource deficits at an acceptable level,

except for the deficits in Lancaster and Douglas Counties, which, as was previously

noted, cannot be alleviated through boundary changes.

Table 3-2: Model Comparisons for County Court

Status Quo

6 District Model

Moving

9 District Model

Variation Saunders and
Colfax
District 1 -0.02 -1.41 -0.02 0.01
District 2 -0.59 -2.25 -0.14 0.07
District 3 -1.41 0.05 -1.41 0.48
District 4 -2.25 -0.14 -2.25 -0.09
District 5 1.16 0.32 0.19 0.52
District 6 -0.35 0.49 0.17 -0.08
District 7 0.15 0.15 -1.41
District 8 0.58 0.58 -2.25
District 9 -0.09 -0.09 -0.14
District 10 -0.19 -0.19
District 11 -0.18 -0.18
District 12 0.26 0.26
Total -2.93 -2.93 -2.93 -2.93

Table 3-3 compares the FTE balances across the three models for district court.

All three models place the judicial resource deficits at an acceptable level (especially the

six and nine judicial district models), except for the deficit in Lancaster County, which,

as explained earlier, cannot be alleviated through a judicial boundary change.
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Table 3-3: Model Comparisons for District Court

Status Quo 6 District Model Moving 9 District Model
Variation Cuming
County
District 1 0.13 0.46 0.13 0.32
District 2 -0.21 -0.69 -0.21 0.21
District 3 0.46 0.47 0.46 0.23
District 4 -0.69 0.21 -0.69 0.79
District 5 0.19 0.77 0.19 0.36
District 6 0.39 1.00* 0.21 0.33
District 7 -0.25 -0.07 0.46
District 8 0.24 0.24 -0.69
District 9 0.79 0.79 0.21
District 10 0.10 0.10
District 11 0.56 0.56
District 12 0.51 0.51
Total 2.22 2.22 2.22 2.22

*Could potentially be reallocated to the 2™ judicial district or to the county court system.

CONCLUSION
Again, the distribution of judicial resources is not the only factor considered when

revising judicial district boundaries. Among other things, the Subcommittee discussed

the following criteria in relation to each model: political feasibility, practicality of

implementation, population/filing trends, longevity of the scenario’s utility, meaningful

retention districts, and historical county relationships. Specific criticisms of the models

were that: 1) the six judicial districts model was too large for implementation purposes, it

would increase the likeliness that judges would continue to be reallocated from the

western to the eastern part of the state, and would not allow for meaningful retention

votes for judges;’ 2) making minor changes to the existing judicial district boundaries

creates larger discrepancies between the district and county courts and may not be a long
term solution; and 3) the nine judicial districts model would break up historical county

relationships.

" Research has shown that the size of retention districts may impact the meaningfulness of retention
elections. See Larry T.Aspin, and William K. Hall, The Friends and Neighbors Effect in Judicial Retention
Elections. The Western Political Quarterly 40(4), (1987), p. 703-715; and Larry T.Aspin and William K.
Hall, Friends and Neighbors Voting in Judicial Retention Elections: A Research Note Comparing Trial and
Appellate Court Elections. The Western Political Quarterly, 42(4), (1989), p. 587-596.

22



After lengthy debate the Subcommittee ultimately decided that judicial resource
deficiencies would be better resolved by moving judges rather than changing judicial
district boundaries. The recommendation of the Subcommittee, and subsequently the
Judicial Structure and Administration Task Force (Task Force), was to not alter the
existing judicial district boundaries. The Subcommittee, however, finds utility in the use
of GIS mapping to more accurately evaluate current workload data and suggests that GIS
information regarding case filings be utilized in determining the future placement of
judges and in future evaluations of judicial district boundaries. The Subcommittee’s

review of the geographic reallocation of judicial positions is discussed in Chapter 4.

RECOMMENDATIONS

e No changes should be made to the current judicial district boundaries or the
number of judicial districts.

e At the present time, judicial resource deficits should be resolved through the
strategic placement of judges rather than changing judicial district boundaries
(see Chapter 4).

e The future positioning of judicial vacancies should take into account the

dispersion of case filings within a district.
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Map 1: Status Quo
County Court Judicial Districts
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Map 2: Status Quo
District Court Judicial Districts
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Map 3: Variation of a 6 District Model
County and District Court Judicial Districts
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Map 4: Saunders to the 2" District and
Colfax to the 6" District
County Court Judicial Districts
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Map 5: Cuming to the 6th
District Court Judicial Districts
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Map 6: Nine Judicial District
County Court Judicial Districts
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Map 7: Nine Judicial District
District Court Judicial Districts
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CHAPTER 4: JUDICIAL POWERS

INTRODUCTION

The Powers and Boundaries Subcommittee studied whether constitutional or
statutory changes were necessary to allow for the more efficient allocation of trial court
judges. In Nebraska, the Legislative Branch controls the allocation and reallocation of
trial court judges, leaving the Judicial Branch minimal control over administering its
judicial resources. For example, legislation must be introduced and passed before: the
number of judges is increased or decreased, a judge is moved from one judicial district to
another judicial district, or the number of judicial districts or judicial district boundaries
can be changed (See Appendix E for legislative history of judicial districts and
judgeships in Nebraska). Recommendations for such legislative changes are usually
made by the Judicial Resources Commission (JRC)," a statutorily created body whose
membership includes: 1) four judges appointed by the Supreme Court to represent the
courts (district, county, separate juvenile, and supreme); 2) six members of the Nebraska
State Bar Association (NSBA) appointed by the NSBA’s Executive Council to represent
each of the six Supreme Court judicial districts; and 3) seven public citizens representing
the six Supreme Court judicial districts, and one at large public member all appointed by
the Governor.

When a vacancy occurs in a judicial district because a judge dies, retires, resigns
or is removed, the JRC, after holding a public hearing, determines whether a new judge
should be appointed in the same judicial district where the vacancy occurred or whether
the judge’s position should be moved and filled in another judicial district. If the JRC
determines that the vacancy should be filled in the same judicial district where the
vacancy occurred, the JRC notifies the appropriate Judicial Nominating Commission,
through the Clerk of the Supreme Court, of its determination. The nominating
commission selects at least two qualified candidates for consideration by the Governor.
If the Governor does not make the appointment within 60 days, the Chief Justice of the

Supreme Court must make the appointment from the list of recommended candidates.

! Neb. Rev. Stat. §24-1201, et. seq.
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If the JRC determines that the vacancy should be filled in a judicial district other
than where it occurred, the JRC reports its determination in the form of a
recommendation to the Legislature. The vacancy will remain unfilled until legislation is
passed statutorily moving the position from one judicial district to the recommended
judicial district. Once the legislation goes into effect, the appropriate Judicial
Nominating Commission is notified.

The JRC is also responsible for making recommendations to the Legislature as to
whether there should be an increase or decrease in the number of judgeships or whether
the current number of judicial districts or judicial district boundaries should be changed.
These recommendations are formulated after holding a public hearing and are based
upon: 1) an analysis of judicial workload statistics; 2) whether litigants in the judicial
district have adequate access to the courts; 3) the population of the judicial district; 4)
other judicial duties and travel time involved within the judicial district; and 5) other
factors determined by the Supreme Court to be necessary to assure efficiency and
maximum service.

Since the creation of the JRC over 10 years ago, it has proven to be an important
resource to the Legislature, the courts and the public. The JRC’s statutory obligation to
hold annual public hearings and to continually analyze judicial workload statistics and
other access to justice factors means that the Legislature and the Supreme Court have an
annual assessment of the state’s judicial needs. Unfortunately, the challenges
experienced with getting legislation passed by the Legislature often means that
immediate judicial needs are not met. In other words, a judicial district that is under-
resourced and has an immediate need may have to lobby through a number of legislative
sessions before legislation passes that would allow for a judge to be appointed in the
under-resourced district.

Separation of powers, or independence, between the three branches of
government is necessary to protect democracy. However, the reality of the separation is
that it also slows the process of governing or, as in the case of the Judicial Branch,
administering. In the specific instance of the Judicial Branch administering its existing

judicial resources it does not appear on its face that the Judicial Branch is independent of
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the Legislative Branch, but instead is dependent upon the Legislature to perform the very
basic function of any “employer,” administering the court’s judicial workload and judges.

A number of states as well as the District of Columbia and U.S. territories have
constitutional and statutory provisions that grant the Judicial Branch the flexibility to
manage its judicial resources, including determining the best geographic placement for
judgeships.? For example, in lowa, when a vacancy exists, the chief justice may, with the
majority approval of the judicial council, “apportion” the judgeship to another judicial
district “based upon the substantial disparity finding.”® In North Dakota, when a vacancy
occurs, the supreme court makes the determination based on the necessity for “effective
judicial administration and after consulting with the judges and attorneys in the affected
judicial district whether the judgeship should be filled in the judicial district where it
occurred or another judicial district.”® In South Dakota, the supreme court determines by
rule the number of circuits and judges and the chief justice has the authority to administer
the workload as “deemed necessary to expedite the work of the courts, alleviate
congestion, secure prompt disposition of cases and distribute the work load in the circuits
among the judges and between the circuits.”® In Minnesota, the supreme court
determines in what judicial district a vacancy exists after consulting with judges and
attorneys and after determining whether the “vacant office is necessary for effective
judicial administration or is necessary for the adequate access to the courts” including
whether such “abolition or transfer of the position would result in the county having no
chambered judge.”®

Because of the limitation presented to the court system to immediately fill
vacancies and upon a preliminary analysis of other states’ authority for allocating and
reallocating judicial resources, the Subcommittee decided to closely examine statutory
concepts that would expand the authority of the Nebraska Supreme Court to reallocate
judicial resources. Part of that examination included research and discussion into the
demise of what has been referenced as the “First Nebraska Judicial Resources

Commission.”

Z Connecticut, lowa, Minnesota, North Dakota, South Dakota, Vermont, Guam and Puerto Rico.
% Jowa Code Ann. §602.6201

*N.D. Cent. Code §27-05-02

® South Dakota Const., Art.5, §3 and S.D. Codified Laws §16-2-20

® Minn. Stat. §2.722
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STATE OF NEBRASKA V. STATE OF NEBRASKA JUDICIAL RESOURCES
COMMISSION

In 1980, the Nebraska Legislature provided that the 21% Judicial District would
have two district judges (LB 618, 1980). In 1986 (LB 516), the Legislature created the
Nebraska Judicial Resources Commission (JRC). LB 516 authorized the Supreme Court
after holding a public hearing to determine whether a judicial vacancy existed. The
Supreme Court’s determination was based on an “analysis of the caseload, travel time,
and other factors necessary to assure efficiency and service.” After the Supreme Court
decided that a vacancy did exist, the JRC was the body authorized to determine the
location of such vacancy. The JRC would then notify the Clerk of the Supreme Court of
the location where the vacancy should be filled and the clerk would in turn notify the
appropriate Judicial Nominating Commission.

In April of 1990, Judge John Brower of the 21* Judicial District retired and in
February 1991, the Nebraska Supreme Court declared a vacancy. In March 1991, the
JRC met and declared that the location of the vacancy was no longer in the 21* Judicial
District but instead existed in the 4" Judicial District. In March 1991, the Clerk of the
Supreme Court, contacted the Nominating Commission for the 4™ Judicial District,
informed the commission that a vacancy existed in the 4™ Judicial District, and
determined a meeting date and time of April 12, 1991.

On April 8, 1991, residents of the 21* Judicial District filed a lawsuit and received
a temporary restraining order from the Nebraska Supreme Court prohibiting the
Nominating Commission for the 4th Judicial District from meeting and designating
judicial candidates for submission to the Governor. After the temporary restraining order
was granted, a settlement was reached between the parties that filled Judge Brower’s
position in the 21* Judicial District, therefore allowing the 21% Judicial District to retain
its two judges while adding a new judicial position in the 4™ Judicial District.

In the Memorandum Brief of Plaintiffs in Support of Temporary Injunction
(plaintiff brief), the plaintiffs argued that it was a well settled principal that legislative
functions cannot be delegated, citing a number of Nebraska cases that supported this
principle. In the Memorandum Brief in Opposition to Request for Temporary Restraining
Order (defendant brief), the defendant argued that the ascertainment of fact is a function
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often delegated to an administrative entity and not generally a legislative function. The
defendant concluded that the Legislature delegated an administrative fact finding function
to the JRC to declare the location of a judicial district vacancy. However, the plaintiff
countered that even if such power delegate is permissible, the acts of the JRC must still
fail because the Legislature did not provide any standards by which the JRC may
determine the necessity of moving a judgeship from one district to another and no
procedural safeguards to protect against abuse of discretion by the JRC. The plaintiff
offered Minnesota as an example of a judicial resource scheme that was “politically
accountable and based on concrete standards”’ and stated that Nebraska’s JRC paled in
comparison because it did not include a weighted caseload analysis. The plaintiffs also
posited that the determination by the JRC was highly political rather than merely
administrative.

As a result of the temporary restraining order granted by the Supreme Court, and
not on any formal written opinion issued by the Supreme Court, the statutes creating the
first JRC were repealed. In 1992 (LB 1059), the Legislature revisited the need for a JRC
and passed legislation creating the existing JRC with the purpose of gathering
information on the state of the judicial system for the Legislature. The main difference
between the two JRCs is that the first JRC was specifically delegated the authority to
reallocate judicial resources; whereas the second is purely an advisory body to the
Legislature.

A number of the members of the Powers and Boundaries Subcommittee, one of
whom was an attorney for the plaintiffs, were very familiar with State, ex rel. Jenny
Robak v. State of Nebraska Judicial Resources Commission and the imbedded political
issues surrounding the case. Because the Supreme Court did not have opportunity to
issue a formal written opinion on the issue, the Subcommittee decided to request an
opinion from G. Michael Fenner, James L. Koley *54 Professor of Constitutional Law
from Creighton University School of Law, as to whether the Legislative Branch could
delegate its authority to allocate judicial resources to the Judicial Branch (See Appendix

H for complete letter from Professor Fenner).

" At that time, Minnesota made judicial vacancy determinations based on the State Judicial Information
System (SJIS) that captured data regarding the number of case filings, by case type, and charted the
progress of litigation through the court system until final disposition and a weighted caseload analysis.
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CONSTITUTIONAL DELEGATION OF LEGISLATIVE AUTHORITY TO
SUPREME COURT

Two questions were asked of Professor Fenner: 1) Whether the delegation of
authority to determine the location of judicial vacancies to the Supreme Court or the
Judicial Resources Commission (JRC) is constitutional; and 2) Does this kind of
delegation require a constitutional amendment?

This specific matter involves a particular subset of the separation of powers, the
nondelegation doctrine, which arises when one branch, usually the Legislative Branch,
voluntarily delegates some of its power to a coordinate branch.® Therefore, the question
becomes “when has one branch abdicated its constitutionally assigned duty by delegating
too much of its power to another branch?”® The Nebraska Supreme Court has written
that “[t]he dividing line between constitutional and unconstitutional delegation of
legislative power under the decisions of many states, including our own, is difficult to
determine exactly.” Anderson v. Tiemann, 182 Neb. 393, 400, 155 N.W.2d 322, 328
(1967).%° That being said, however, a great deal of delegation of legislative power to
another branch of government is not only constitutional, but is essential for the purposes

of carrying out the day-to-day functions of government.™*

Federal Constitutional Law

A statute delegating federal legislative power is “*constitutionally sufficient if
Congress clearly delineates the general policy, the public agency which is to apply it, and
the boundaries of this delegated authority.”” Mistretta v. United States, 488 U.S. 361, 372
(1989) (quoting American Power & Light Co. v. SEC, 329 U.S. 90, 105 (1946)). United
States Supreme Court cases have spoken of the “intelligible principles” test, id. at 376—
does the legislation include a statement of “intelligible principles” under which the

delegated power is to be exercised?*?

8 G. Michael Fenner, Letter to Amy E. Prenda, Program Manager of the Judicial Structure and
Administration Task Force, Creighton University School of Law, Omaha, NE. 1 June 2007, at p. 2
(Appendix H). Hereinafter “Fenner.”
9 -
Ibid.
% 1bid.
1 1bid.
2 |bid. at p. 3.

36



Only twice in history has the U.S. Supreme Court struck a statute down on the
grounds that it violated the nondelegation doctrine. In the Schechter Poultry case, the
Court struck down a provision of the National Industry Recovery Act that gave the
President the power to approve “codes of fair competition.” Schechter Poultry Corp. v.
United States, 295 U.S. 495, 521-22 (1935). The Constitution provides Congress with
the flexibility and practicality necessary to enable it to establish broad policies and
standards, while delegating to other branches of the Federal Government the power to
make subordinate rules—within prescribed limits. Id. at 530. However, the Constitution
does not allow Congress to delegate unfettered discretion to the other branches (emphasis
added). Congress may not give the President the power to make whatever laws he thinks
may be needed; Congress may not delegate its lawmaking power to another branch of
government. Id. at 537. According to the Court, the problem in Schechter, was that
Congress had given the President “unfettered discretion” to write law and failed to
prescribe limits on its delegation of power. Id. 2

In the Panama Ref. Co. case, the Court struck down a provision of the National
Industrial Recovery Act that gave the President the power to prohibit the transportation of
petroleum in interstate and foreign commerce. Panama Ref. Co. v. Ryan, 293 U.S. 388
(1935). The Court stated that in this particular provision, Congress “declared no policy,
has established no standard, has laid down no rule. There is no requirement, no definition
of circumstances and conditions in which the transportation is to be allowed or
prohibited.” 1d. at 388, 430. In order to prevent a pure delegation of legislative power,
the Legislature must “enjoin [upon an administrative agency] a certain course of
procedure and certain rules of decision in the performance of its function.” Id. at 388,
432.

The question then becomes how much discretion is “unfettered discretion” or how
many procedures and rules are necessary? Based on the aforesaid opinions, it would
seem that such discretion must be contained. However, since 1935 it is almost as though

a violation of the nondelegation doctrine is only a theoretical possibility and not a real

3 |bid.at p. 4.
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threat to the validity of Congressional acts.** One Justice has, in fact, stated that “the
scope of delegation is largely uncontrollable by the courts....” Mistretta v. United States,
488 U.S. 361, 416 (1989) (Scalia, J., dissenting). “[A] certain degree of discretion, and
thus of lawmaking, inheres in most executive or judicial action, and it is up to Congress,
by the relative specificity o