NEWS

ALBION, Nebraska

¢ Copyright 2013 \ All Rights Reserved

Date:

Frequency: WEEKLY
Circulation: 2357

Clip Size: 53.20 sq.inches
Ad Rate: $6.70
Page/Section: 0013

Wednesday, September 18, 2013

Division fence disputes can be resolved

By Steve Pritchard
FExtension Educator
Boone and Nance counties

Ideally, neighbors can agree
between themselves on most fenc-
ing issues. If they cannot agree,
Nebraska Division Fence statutes
provide a legal process for resolv-
ing fence disputes. A2010 amend-
ment establishes the requirements
for splitting the cost of a wire
division fence equally (50-50)
between neighbors. Mediation is
probably the most cost-effective
way to resolve fence disputes if
the parties cannot settle the matter
between themselves.

Are division fences required?
No, if neither neighbor wants the
fence, there doesn’t need to be one.
However, if one neighbor wants
the fence and the other neighbor
doesn’t, the neighbor desiring the
fence can require the neighbor to
pay half the fence cost even if the
other neighbor doesn’t want the
fence, doesn’t have livestock or
doesn’t want to pay for the fence.

Who has to pay for a division
fence between two landowners?
Both landowners share the cost of
the fence 50-50, unless they have
agreed to a different split. The 50-
50 rule applies even if the neighbor
not wanting the fence does not
have livestock.

What type of fence can be
built? If the fence builder is going
to pay for the fence, the statute
does not restrict the type of fence
built. But if the fence builder wants
the neighbor to be responsible for
half the fence, the fence must be

at least four wires, at least number
nine fencing wire, attached to posts
no more than one rod (16.5 feet)
apart, with a post or stake between
every two posts. Barbed wire
may be used but is not required.
The fence must be at least 4.5
feet high, with no more than one
foot between the wires, measured
from the top. If the neighbors both
agree, a different type of fence
may be constructed.

What if the neighbor doesn’t
want to pay his/her share? Under
the statute you must formally serve
written notice upon the neighbor if
you are going to build, maintain
or repair the fence. You should
obtain legal assistance here if
you don’t meet the notice legal
requirements you could lose your
right to compensation. If the
neighboring landowner does not
live on the land, you must serve
the notice to whoever lives there
or the owner’s agent (probably a
tenant). The written notice must
request that the neighbor build,
maintain or repair his/her portion
of the fence or else pay you for
doing so. After the written notice
has been served, you may begin
fence construction, maintenance or
repair (unless you have requested
that the neighbor do so instead of
you). Alternatively, you can file
a lawsuit to force the neighbor to
comply, as discussed below.

Do I need permission to go
onto the neighbor’s land for fence
construction, maintenance or
repair? No, the statutes give you
the right to enter your neighbor’s

property, but only to the extent
reasonably necessary to build,
maintain or repair the fence. How-
ever, you cannot remove trees,
buildings, personal property or
other obstacles without either (1)
the neighbor’s permission or (2) a
court order. You would need legal
assistance in obtaining a court
order to remove trees, buildings,
etc. from the neighbor’s land.

What happens if the neighbor
won’t pay, won't build or won’t
repair the fence? If you have
propetly served the written notice
and the neighbor has not made
arrangements to take care of their
portion of the fence, you may sue
them. Again, you will need legal
assistance here. If a lawsuit is filed,
the neighbors may agree to medi-
ate the dispute as an alternative to
a lawsuit. If you don’t mediate,
the case proceeds as a normal civil
lawsuit. If you fail to follow the
written notice requirement, you
may lose your right to compensa-
tion. So obtaining legal assistance
is important.

What is my share of the fence
maintenance? Each neighbor is
responsible for keeping his or her
share of the fence in good repair,
on the same basis as they are re-
sponsible for fence construction
(50-50 in most cases). The com-
mon approach for dividing the
responsibility for fence construc-
tion and maintenance in Nebraska
is the “right hand rule:” each
landowner would face the other in
the middle of the fence and would
be responsible for the half of the

fence to their right.

How does mediation work?
Fence disputes are precisely the
type of issues that may best be
addressed through mediation.
Mediation is basically voluntary
negotiations between the parties
(without attorneys) under the
supervision of the mediator. The
mediator attempts to help the par-
ties reach a voluntary compromise
to resolve their dispute. About
85 percent of mediated disputes
are resolved successfully. It is
quicker, less expensive and more
flexible than a private lawsuit.
For more information, contact
800-447-4071 (Nebraska Farm
Mediation Services) or 402-471-
3148 (Nebraska Office of Dispute
Resolution). Commentary.

The likely result of the current
division fence statutes is that once
they realize they must pay 50
percent of a new division fence,
most landowners will pay either
their share or else build their
half of the fence following the
right hand rule. Hopefully, most
landowners will also agree to the
right hand rule approach for fence
maintenance. If a neighbor is not
maintaining his/her half of the
fence, the other landowner can
formally notify the neighbor of
the need for repair. If the neighbor
does not agree, you have the op-
tion to repair the fence and then
recover your expenses through
mediation or litigation.
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