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LIST OF CASES DISPOSED OF
BY FILED MEMORANDUM OPINION

No. S-01-770: Finney v. Finney. Petition for further review
affirmed in part, and in part modified and remanded with direc-
tions. Per Curiam.

No. S-02-336: Moulton v. Mahlin. Affirmed. Connolly, J.

No. S-02-393: Gabel v. Polk Cty. Bd. of Comrs. Appeal dis-
missed. Gerrard, J.

No. S-02-418: Davis v. Allen. Affirmed as modified in part,
and in part reversed and remanded with directions. Stephan, J.

No. S-02-800: Eickhoff v. McNamara. Affirmed. Wright, J.

No. S-02-1052: In re Estate of Norine. Affirmed.
McCormack, J.

No. S-02-1243: Kracl v. American Family Ins. Group.
Reversed and remanded with directions. Connolly, J.

No. S-03-571: In re Adoption of Grace B. Affirmed.
Gerrard, J.

No. S-03-585: In re Interest of Eric O. & Shane O.
Dismissed. Per Curiam.

No. S-03-667: In re Water Appropriation A-12151.
Affirmed. Connolly, J.
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LIST OF CASES DISPOSED OF
WITHOUT OPINION

No. S-02-417: Lewandowski v. Burlington Northern Santa
Fe Ry. Co. Stipulation allowed; appeal dismissed with preju-
dice; each party to pay own costs and fees.

No. S-02-1287: Glantz v. Britten. Judgment affirmed. See,
rule 7A(1); Johnson v. Kenney, 265 Neb. 47, 654 N.W.2d 191
(2002); Glantz v. Hopkins, 261 Neb. 495, 624 N.W.2d 9 (2001).

No. S-02-1338: Patton v. Patton. Pursuant to rule 8E, stipula-
tion allowed; appeal dismissed with prejudice at cost of appellant.

Nos. S-03-071 through S-03-074: State v. Johnston.
Judgment and sentence in No. S-03-071 affirmed as modified.
See State v. Schnabel, 260 Neb. 618, 618 N.W.2d 699 (2000).
Judgment and sentence in No. S-03-072 affirmed as modified.
See Neb. Rev. Stat. § 29-2204(1)(a)(ii)(A) (Supp. 2003).
Judgments in Nos. S-03-073 and S-03-074 affirmed.

No. S-03-334: InfoUSA, Inc. v. CMS Group, Ltd. Motion
of appellee to dismiss appeal granted. See rule 7B(1).

No. S-03-541: State v. Boppre. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-03-575: State v. Richards. Judgment of Court of
Appeals affirmed.

No. S-03-635: State v. Tucker. Appellee’s motion for sum-
mary affirmance is denied. However, based upon appellant’s
representation in his written objection to such motion that in this
postconviction action, he is alleging ineffective assistance of
counsel in a prior postconviction appeal, the court determines on
its own motion that no error of law appears and that a detailed
opinion would have no precedential value. See, Srate v.
Dandridge, 264 Neb. 707, 651 N.W.2d 567 (2002), and State v.
Hunt, 262 Neb. 648, 634 N.W.2d 475 (2001) (holding that there
is no constitutional guarantee of effective assistance of counsel
in postconviction action); State v. Lotter, 266 Neb. 245, 664
N.W.2d 892 (2003) (holding that for postconviction relief to be
granted under Neb. Rev. Stat. §§ 29-3001 to 29-3004 (Reissue
1995), claimed infringement must be constitutional in dimen-
sion). Affirmed. See rule 7A(1).
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xxii CASES DISPOSED OF WITHOUT OPINION

No. S-03-703: United Kingdom on behalf of Franklin v.
Shapiro. Appeal dismissed, with prejudice, each party to pay
own costs.

No. S-03-731: Tremain v. Tremain. Stipulation allowed;
appeal dismissed; each party to pay own costs.

No. S-03-761: State v. Classe. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-03-762: State ex rel. Tyler v. Britten. Reversed and
remanded to district court for further consideration in light of
Martin v. Nebraska Dept. of Corr. Servs., 267 Neb. 33, 671
N.W.2d 613 (2003). See rule 7A(3).

No. S-03-777: Fonville v. Britten. Reversed and remanded to
district court for further consideration in light of Martin v.
Nebraska Dept. of Corr. Servs., 267 Neb. 33, 671 N.W.2d 613
(2003). See rule 7A(3).

No. S-03-809: State ex rel. McCartney v. Central National
Ins. Co. Stipulation allowed; appeal dismissed.

No. S-03-833: Smith v. Fire Ins. Exch. of Los Angeles.
Motion of appellant to dismiss appeal sustained; appeal dismissed.

No. S-03-943: Hageman v. Britten. Reversed and remanded
to district court for further consideration in light of Martin v.
Nebraska Dept. of Corr. Servs., 267 Neb. 33, 671 N.W.2d 613
(2003). See rule 7A(3).

No. S-03-945: State v. Senters. Motion of appellee for sum-
mary affirmance sustained; judgment affirmed. See rule 7B(2).

No. S-03-967: State v. Hessler. Appellee’s motion to dismiss
sustained. Appeal dismissed.

No. S-03-991: State v. Hatcher. By order of the court, appeal
dismissed for failure to file briefs.

No. S-03-1045: State v. Shelly. Appellee’s suggestion of
remand and appellant’s motion in support of appellee’s sugges-
tion of remand granted. See rule 7C. Judgment vacated, and
cause remanded with directions. See, Neb. Rev. Stat. § 29-3001
(Reissue 1995); State v. McCroy, 259 Neb. 709, 613 N.W.2d 1
(2000); State v. Trotter, 259 Neb. 212, 609 N.W.2d 33 (2000).

No. S-03-1081: State v. Davlin. Motion of appellee for sum-
mary dismissal sustained. Appeal dismissed. See rule 7B(1).

No. S-03-1180: Jorgensen v. Harmon. Stipulation allowed;
appeal dismissed, and cause remanded for further proceedings.



CASES DISPOSED OF WITHOUT OPINION xxiii

Nos. S-03-1278 through S-03-1280: State v. Lotter. Motion
of appellee for summary affirmance sustained; judgment
affirmed. See rule 7B(2).

No. S-03-1310: State v. Gonzales-Faguaga. Appeal dis-
missed. See rule 7A(2).

No. S-03-1467: Weeder v. Courtney. Motion of appellee for
summary dismissal sustained; appeal dismissed.

No. S-04-188: State v. Davlin. Stipulation considered; appeal
dismissed.






LIST OF CASES ON PETITION
FOR FURTHER REVIEW

No. S-00-1051: Dominium Illinois Three v. Arbor Devel.
Group. Petition of appellant for further review dismissed on
February 19, 2004, as having been improvidently granted.

No. S-01-664: Hughes v. Poykko-Post. Petition of appellee
for further review dismissed on November 26, 2003, as having
been improvidently granted.

No. A-01-961: Glaubius v. YMCA of Norfolk. Petition of
appellant for further review overruled on November 26, 2003.

No. A-01-961: Glaubius v. YMCA of Norfolk. Petition of
appellee for further review overruled on November 26, 2003.

No. S-01-1014: Adam v. City of Hastings, 12 Neb. App. 98
(2003). Petition of appellee for further review sustained on
November 13, 2003.

No. A-01-1174: State v. Trackwell. Petition of appellant for
further review overruled on February 19, 2004.

No. A-01-1179: Wright v. Wright. Petition of appellee for
further review overruled on November 26, 2003.

No. A-01-1183: In re Estate of Nelsen. Petition of appellee
for further review overruled on March 17, 2004.

No. A-01-1315: Pointe Partnership v. City of LaVista.
Petition of appellant for further review overruled on November
13, 2003.

No. A-01-1391: Maas v. Maas. Petition of appellant for fur-
ther review overruled on November 13, 2003.

No. A-02-042: General Serv. Bureau v. Moller, 12 Neb.
App. 288 (2003). Petition of appellant for further review over-
ruled on January 14, 2004.

No. A-02-139: MPP, L.L.C. v. Brook Park Invest. Co.
Petition of appellant for further review overruled on November
19, 2003.

No. A-02-139: MPP, L.L.C. v. Brook Park Invest. Co.
Petition of appellee for further review overruled on November
19, 2003.

(xxv)



XXVi PETITIONS FOR FURTHER REVIEW

No. A-02-263: Bruckner v. Civil Serv. Comm. of Douglas
Cty. Petition of appellant for further review overruled on
November 26, 2003.

No. A-02-287: Heffelbower v. City of Lincoln. Petition of
appellant for further review overruled on December 10, 2003.

No. A-02-297: State v. Feldhacker. Petition of appellant for
further review overruled on November 13, 2003.

No. A-02-333: Ratigan v. Ratigan. Petition of appellant for
further review overruled on December 10, 2003.

No. A-02-355: FirsTier Bank v. Lane. Petition of appellant
for further review overruled on January 28, 2004.

Nos. A-02-389 through A-02-391: Sink v. Meints. Petitions
of appellant for further review overruled on November 26, 2003.

Nos. A-02-465, A-02-466: State v. Pearce. Petitions of
appellant for further review overruled on January 14, 2004.

No. A-02-468: Meyer v. Broekemeier. Petition of appellant
for further review overruled on November 26, 2003.

No. A-02-468: Meyer v. Broekemeier. Petition of appellee
for further review overruled on November 26, 2003.

Nos. S-02-559, S-03-076: Midwest Neurosurgery v. State
Farm Ins. Cos., 12 Neb. App. 328 (2004). Petitions of appellant
for further review sustained on February 25, 2004.

No. A-02-562: Hibler v. Hibler. Petition of appellant for fur-
ther review overruled on December 17, 2003.

No. A-02-564: Christo v. Christo. Petition of appellant for
further review overruled on February 25, 2004.

No. A-02-564: Christo v. Christo. Petition of appellee for
further review overruled on February 25, 2004.

No. A-02-618: Copa v. Maher. Petition of appellant for fur-
ther review overruled on February 11, 2004.

No. A-02-673: State v. Taylor. Petition of appellant for fur-
ther review overruled on December 10, 2003.

No. A-02-684: State v. Lupien. Petition of appellant for fur-
ther review overruled on January 27, 2004.

Nos. A-02-764, A-02-1297, A-02-1298: State v. Obst, 12
Neb. App. 189 (2003). Petitions of appellants for further review
overruled on December 10, 2003.



PETITIONS FOR FURTHER REVIEW XXVil

No. A-02-773: Welty v. Department of Motor Vehicles.
Petition of appellant for further review overruled on March 17,
2004.

No. A-02-777: State v. Stooksbury. Petition of appellant for
further review overruled on February 11, 2004.

No. A-02-816: Bjorklund v. Bergstrom. Petition of appellee
for further review overruled on November 26, 2003.

No. A-02-826: State v. Trampe, 12 Neb. App. 139 (2003).
Petition of appellant for further review overruled on December
10, 2003.

No. A-02-852: Conradi v. Eggers Consulting Co. Petition
of appellant for further review overruled on March 17, 2004.

Nos. A-02-893, A-02-894: Marston v. Selser Two, Inc.
Petitions of appellee for further review overruled on February
25, 2004.

No. A-02-911: Zierke v. VanHoosen. Petition of appellant
for further review overruled on December 30, 2003.

No. A-02-928: Stockwell-Davies v. The Larson Company.
Petition of appellee for further review overruled on February 11,
2004.

No. A-02-975: J.S.P.R. Enters. v. S & B Inc. Petition of
appellant for further review overruled on March 10, 2004.

No. A-02-1000: Ramos v. Neth. Petition of appellant for fur-
ther review overruled on December 30, 2003.

Nos. A-02-1008, A-02-1296: State v. Harper. Petitions of
appellant for further review overruled on November 13, 2003.

No. A-02-1035: State v. Sobey. Petition of appellant for fur-
ther review overruled on March 17, 2004.

No. A-02-1046: State v. Wead. Petition of appellant for fur-
ther review overruled on April 28, 2004.

No. A-02-1055: Vagts v. Vagts. Petition of appellee for fur-
ther review overruled on April 14, 2004.

No. A-02-1105: State v. Stuart, 12 Neb. App. 283 (2003).
Petition of appellant for further review overruled on February
11, 2004.

No. S-02-1184: Richards v. Meeske, 12 Neb. App. 406
(2004). Petition of appellant for further review sustained on
April 14, 2004.



XXVviil PETITIONS FOR FURTHER REVIEW

No. S-02-1241: In re Conservatorship of Hanson, 12 Neb.
App. 202 (2003). Petition of appellee for further review sus-
tained on February 19, 2004.

No. A-02-1257: Bischoff v. Bischoff. Petition of appellant
for further review overruled on April 28, 2004.

No. A-02-1260: State v. Conn. Petition of appellant for fur-
ther review overruled on December 30, 2003.

No. A-02-1334: State v. Waadah. Petition of appellant for
further review overruled on January 14, 2004.

No. A-02-1376: State v. Birdine. Petition of appellant for
further review overruled on December 10, 2003.

No. A-02-1378: State v. Cunningham. Petition of appellant
for further review overruled on February 19, 2004.

No. A-02-1389: State v. Cushing. Petition of appellant for
further review overruled on February 25, 2004.

No. A-02-1391: Waite v. Hippe. Petition of appellant for fur-
ther review overruled on January 14, 2004.

No. S-02-1405: Hosack v. Hosack. Petition of appellant for
further review sustained on December 30, 2003.

No. A-02-1441: State v. Rogman. Petition of appellant for
further review overruled on March 10, 2004.

No. A-02-1442: State v. Garcia. Petition of appellant for fur-
ther review overruled on December 17, 2003.

No. A-02-1448: Castro v. IBP, inc. Petition of appellee for
further review dismissed on November 24, 2003.

No. S-02-1480: State v. Vaught, 12 Neb. App. 306 (2003).
Petition of appellant for further review sustained on January 28,
2004.

No. S-02-1482: State v. Smith. Petition of appellant for fur-
ther review sustained on January 14, 2004.

No. S-02-1503: State v. Johnson, 12 Neb. App. 247 (2003).
Petition of appellant for further review sustained on December
10, 2003.

No. A-03-038: Fields v. Vocelka. Petition of appellant for
further review overruled on December 10, 2003.

Nos. S-03-071 through S-03-074: State v. Johnston. Petitions
of appellant for further review sustained on November 13, 2003.



PETITIONS FOR FURTHER REVIEW XXix

No. A-03-146: Bobyarchick v. Bobyarchick Maradie.
Petition of appellee for further review overruled on March 24,
2004.

No. A-03-149: State v. Guia. Petition of appellant for further
review overruled on February 11, 2004.

No. A-03-170: Kyriss v. Mroczek. Petition of appellant for
further review overruled on November 19, 2003.

No. A-03-198: In re Interest of Brianna B. et al. Petition of
appellee Robert for further review overruled on January 14,
2004.

No. A-03-205: State v. Velazquez. Petition of appellant for
further review overruled on November 26, 2003.

No. A-03-221: In re Interest of Remey R. & Rmauni R.
Petition of appellant for further review overruled on January 14,
2004.

No. A-03-243: State v. Burks. Petition of appellant for fur-
ther review overruled on April 21, 2004.

No. A-03-252: State v. Burkhardt. Petition of appellant for
further review overruled on February 19, 2004.

Nos. A-03-277 through A-03-281: State v. Burnett. Petitions
of appellant for further review overruled on December 10, 2003.

No. A-03-282: State v. Tart. Petition of appellant for further
review overruled on April 21, 2004.

No. A-03-286: State v. Larsen. Petition of appellant for fur-
ther review overruled on March 24, 2004.

No. A-03-292: State v. Miller. Petition of appellant for fur-
ther review overruled on April 14, 2004.

No. A-03-359: State v. Martin. Petition of appellant for fur-
ther review overruled on November 13, 2003.

No. A-03-360: State v. Martin. Petition of appellant for fur-
ther review overruled on November 13, 2003.

No. A-03-396: State v. Webb. Petition of appellant for fur-
ther review overruled on March 17, 2004.

No. A-03-402: Bieck v. Good Samaritan Village of
Hastings. Petition of appellant for further review overruled on
January 14, 2004.

No. A-03-412: In re Interest of Hamilton. Petition of appel-
lant for further review overruled on February 25, 2004.



XXX PETITIONS FOR FURTHER REVIEW

No. A-03-416: Arias v. Board of Parole. Petition of appel-
lant for further review overruled on November 13, 2003.

Nos. A-03-439, A-03-468: State v. Goings. Petitions of
appellant for further review overruled on December 17, 2003.

No. A-03-447: Hurt v. Hurt. Petition of appellant for further
review overruled on November 26, 2003.

No. A-03-462: State v. Maxwell. Petition of appellant for
further review overruled on November 13, 2003.

No. A-03-472: Jelden v. Gardiner & Co. Petition of appel-
lant for further review overruled on February 11, 2004.

No. A-03-476: State v. Patterson. Petition of appellant for
further review overruled on November 13, 2003.

No. A-03-485: State v. Noyd. Petition of appellant for further
review overruled on April 14, 2004.

No. A-03-497: State v. Lohman. Petition of appellant for fur-
ther review overruled on December 10, 2003.

No. A-03-497: State v. Lohman. Petition of appellant pro se
for further review overruled on December 10, 2003.

No. A-03-507: State v. Brown. Petition of appellant for fur-
ther review overruled on December 17, 2003.

No. A-03-545: State v. Ackerman. Petition of appellant for
further review overruled on December 17, 2003.

No. A-03-546: State v. Magee. Petition of appellant for fur-
ther review overruled on February 19, 2004.

No. S-03-571: In re Adoption of Grace B. Petition of appel-
lant for further review sustained on December 17, 2003.

No. S-03-575: State v. Richards. Petition of appellant for
further review sustained on January 28, 2004.

No. A-03-583: State v. Moreno. Petition of appellant for fur-
ther review overruled on December 30, 2003.

No. A-03-589: In re Interest of David T. Petition of appel-
lant for further review overruled on February 19, 2004.

No. A-03-600: Willcock v. Willcock, 12 Neb. App. 422
(2004). Petition of appellant for further review overruled on
April 21, 2004.

No. A-03-607: State v. Nelson. Petition of appellant for fur-
ther review overruled on February 19, 2004.

No. A-03-623: Vang v. Vang. Petition of appellant for further
review overruled on March 24, 2004.



PETITIONS FOR FURTHER REVIEW XXX1

No. A-03-638: State v. Delano. Petition of appellant for fur-
ther review overruled on November 19, 2003.

No. A-03-648: Jacobson v. Patterson. Petition of appellant
for further review overruled on April 28, 2004.

No. A-03-704: Falcone v. Venditte. Petition of appellant for
further review overruled on April 14, 2004.

No. A-03-736: State v. Reiman. Petition of appellant for fur-
ther review overruled on January 14, 2004.

No. A-03-756: State v. Martin. Petition of appellant for fur-
ther review overruled on November 13, 2003.

No. A-03-760: State v. Moen. Petition of appellant for fur-
ther review overruled on December 30, 2003.

No. A-03-770: Harper v. Department of Corr. Servs.
Petition of appellant for further review overruled on January 14,
2004.

No. A-03-792: Wahrman v. Berry. Petition of appellant for
further review overruled on March 24, 2004.

No. A-03-842: State v. Kierstead. Petition of appellant for
further review overruled on February 11, 2004.

No. A-03-844: State v. Gibilisco. Petition of appellant for
further review overruled on November 19, 2003.

No. A-03-854: State v. Doran. Petition of appellant for fur-
ther review overruled on April 21, 2004.

No. A-03-881: Harris v. Omaha Hous. Auth. Petition of
appellant for further review overruled on December 30, 2003.

No. A-03-885: State v. Christiansen. Petition of appellant
for further review overruled on February 19, 2004.

No. A-03-895: Shepard v. Clarke. Petition of appellant for
further review overruled on April 21, 2004.

No. A-03-944: In re Estate of Lane. Petition of appellant for
further review overruled on February 19, 2004.

No. A-03-951: Gibbs v. Department of Corr. Servs. Petition
of appellant for further review overruled on December 5, 2003,
as filed out of time.

No. A-03-959: Cook v. Douglas Cty. Corr. Ctr. Petition of
appellant for further review overruled on April 14, 2004.

No. A-03-984: State v. Silos. Petition of appellant for further
review overruled on February 11, 2004.



XXXii PETITIONS FOR FURTHER REVIEW

No. A-03-988: State v. Barnell. Petition of appellant for fur-
ther review overruled on March 10, 2004.

No. A-03-998: Johnson v. Department of Corr. Servs.
Petition of appellant for further review overruled on March 24,
2004.

No. A-03-1099: In re Interest of K.L. Petition of appellant
for further review overruled on April 14, 2004.

No. A-03-1111: In re Estate of Evers. Petition of appellant
for further review overruled on January 14, 2004.

No. A-03-1123: Martin v. Board of Parole. Petition of
appellant for further review overruled on February 19, 2004.

No. A-03-1129: State v. Robin. Petition of appellant for fur-
ther review overruled on April 14, 2004.

No. A-03-1179: State ex rel. Stenberg v. Consumer’s
Choice Foods. Petition of appellees for further review overruled
on February 19, 2004.

No. A-03-1241: Martin v. Department of Corr. Servs.
Petition of appellant for further review overruled on February
25, 2004.

No. A-03-1292: State v. Costanzo. Petition of appellant for
further review overruled on March 24, 2004.

No. A-03-1297: Allen v. Clarke. Petition of appellant for fur-
ther review overruled on April 21, 2004.

No. A-03-1385: Martin v. Witthoff. Petition of appellant for
further review dismissed on March 24, 2004. See rule 2F(1).

No. A-03-1448: In re Estate of Jefferson. Petition of appel-
lant for further review overruled on April 21, 2004.

No. A-03-1449: In re Estate of Jefferson. Petition of appel-
lant for further review overruled on April 21, 2004.

No. A-04-121: State v. Baker. Petition of appellant for fur-
ther review overruled on April 14, 2004.



CASES DETERMINED

IN THE

SUPREME COURT OF NEBRASKA

JAYNE STEELE AND MARY STEELE, SUCCESSOR COPERSONAL
REPRESENTATIVES OF THE ESTATE OF CHARLES E. STEELE 11,
DECEASED, APPELLANTS AND CROSS-APPELLEES, V.

Rita C. SEDLACEK, PERSONAL REPRESENTATIVE
OF THE ESTATE OF LisA M. SEDLACEK, DECEASED,
APPELLEE AND CROSS-APPELLANT.

673 N.W.2d 1

Filed November 21, 2003. No. S-02-857.

Judgments: Appeal and Error. When reviewing questions of law, an appellate court
has an obligation to resolve the questions independently of the conclusion reached by
the trial court.

Negligence: Proof. In a negligence action, a plaintiff must establish a duty of the
defendant not to injure the plaintiff, a breach of that duty, proximate causation, and
damages.

Juries: Damages. A jury may award only those damages which are the probable,
direct, and proximate consequences of the wrong complained of.

Damages: Proof. Damages for permanent injuries cannot be based upon mere spec-
ulation, probability, or uncertainty, but must be based upon competent evidence that
permanent damages, clearly shown, are reasonably certain as a proximate result of
the injury.

Jury Instructions: Appeal and Error. Failure to object to a jury instruction after it
has been submitted to counsel for review precludes raising an objection on appeal
absent plain error.

Verdicts: Appeal and Error. A civil verdict will not be set aside where evidence is
in conflict or where reasonable minds may reach different conclusions or inferences,
as it is within the jury’s province to decide issues of fact.

Verdicts: Juries. A jury verdict will not be set aside unless clearly wrong.
Photographs: Appeal and Error. The admission or rejection of photographs in evi-
dence is largely within the discretion of the trial court. In the absence of a showing of
an abuse of discretion, error may not be predicated upon such a ruling.

Trial: Evidence: Damages. The fact that the party seeking recovery has been wholly
or partially indemnified for a loss by insurance or otherwise generally cannot be set
up by the wrongdoer in mitigation of damages.

Motions to Strike: Appeal and Error. When the trial court grants a motion to strike
testimony and the jury is admonished to disregard it, ordinarily, any error is thereby
considered cured.

@
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11.  Trial: Appeal and Error. In order to preserve, as a ground of appeal, an opponent’s
misconduct during closing argument, the aggrieved party must have objected to the
improper remarks no later than at the conclusion of the argument.

12.  Trial: Waiver: Appeal and Error. Failure to make a timely objection waives the
right to assert prejudicial error on appeal.

13.  Rules of Evidence. In proceedings where the Nebraska Evidence Rules apply, the
admissibility of evidence is controlled by the Nebraska Evidence Rules; judicial
discretion is involved only when the rules make such discretion a factor in deter-
mining admissibility.

Appeal from the District Court for Douglas County: SANDRA
L. DOUGHERTY, Judge. Affirmed.

Vincent Valentino, of Angle, Murphy, Valentino & Campbell,
P.C., for appellants.

Michael F. Coyle and Russell A. Westerhold, of Fraser,
Stryker, Meusey, Olson, Boyer & Bloch, P.C., for appellee.

HeNDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCoRrRMACK, and MILLER-LERMAN, JJ.

WRIGHT, J.
NATURE OF CASE

This wrongful death action is before this court for a second
time. In Steele v. Sedlacek, 261 Neb. 794, 626 N.W.2d 224
(2001), modified 262 Neb. 1, 626 N.W.2d 224, we reversed the
decision of the Nebraska Court of Appeals, which had affirmed
the trial court’s denial of a motion for directed verdict. We
remanded with directions to enter a directed verdict in favor of
the estate of Charles E. Steele II on the issue of liability and to
conduct a new trial on the issue of damages only. On remand,
judgment was entered in favor of Charles’ estate in the amount
of $17,856.61.

SCOPE OF REVIEW
[1] When reviewing questions of law, an appellate court has
an obligation to resolve the questions independently of the con-
clusion reached by the trial court. Andersen v. AM.W., Inc., 266
Neb. 238, 665 N.W.2d 1 (2003).

FACTS
Charles’ estate filed a wrongful death action against the
estate of Lisa M. Sedlacek after Charles and Lisa were killed in
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September 1995 in a one-car accident near Rapid City, South
Dakota. There were no eyewitnesses, but the physical evi-
dence supported a finding that Lisa was driving at the time
of the accident. The action was filed under South Dakota law
in the district court for Douglas County, Nebraska. Charles’
estate appealed following the jury’s verdict for Lisa’s estate,
and the Court of Appeals affirmed. See Steele v. Sedlacek, No.
A-99-760, 2000 WL 1207150 (Neb. App. Aug. 22, 2000) (not
designated for permanent publication). This court’s reversal
was entered after we granted a petition for further review filed
by Charles’ estate.

On further review, we concluded that “reasonable minds could
not differ and could draw but one conclusion—the cause of the
accident was Lisa’s failing to maintain a proper lookout, failing
to maintain proper control of her vehicle, and driving at an exces-
sive speed for the conditions then and there existing.” Steele, 261
Neb. at 799, 626 N.W.2d at 228. We held that the trial court erred
in failing to sustain the motion for directed verdict by Charles’
estate on the issue of liability and that the Court of Appeals erred
in affirming the decision of the trial court. We reversed the deci-
sion of the Court of Appeals and directed that court to remand the
cause to the trial court with directions to enter a directed verdict
in favor of Charles’ estate on the issue of liability and conduct a
new trial on the issue of damages only.

At the retrial, evidence was received concerning Charles’
three surviving children: Charles Michael Matthew Steele, born
October 1, 1992, to Charles and Jayne Steele (who were married
from December 1991 to December 1994); Alisha K. Lavender,
born April 3, 1992, whose mother is Renee L. Lavender (who
was never married to Charles); and Jessica Jayne Schaecher,
born June 23, 1990, whose mother is Kari Schaecher (who also
was never married to Charles). Evidence was also presented
concerning Charles’ involvement with the children.

After Charles and Jayne Steele divorced, she moved to
Massachusetts with their son. Charles had contact with the son
by letter and telephone, but the son did not see Charles again
before Charles’ death. Charles had been ordered to pay $50 per
month in child support, but Jayne Steele testified that he did not
provide any child support.
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Charles’ paternity of Alisha Lavender was established after
the State instituted a paternity action against him in 1992. The
district court for Nance County, Nebraska, issued an order find-
ing Charles to be Alisha Lavender’s father in October 1994, and
Charles was ordered to pay child support of $25 per month.
Renee Lavender testified that Charles had no relationship with
their daughter, other than one visit 2 weeks after she was born
and a chance meeting in a mall. Renee Lavender stated that
Charles gave her approximately $80 in cash, but he provided her
no other monetary support for their daughter.

Kari Schaecher testified that Charles had no relationship with
their daughter and that the only support he provided was to pur-
chase a few items of clothing and some diapers. An order estab-
lishing Charles’ paternity of Jessica Schaecher was entered in
February 1998, following Charles’ death.

The record indicates that although Charles was ordered to pay
child support for two of the children in 1994, he had no taxable
income during that year.

Charles’ estate moved for directed verdict on the issue of cau-
sation of the damages sustained by his children. The motion was
overruled, and the case was submitted to the jury. The jury
returned a verdict for Charles’ estate on the first cause of action,
which sought damages for loss of support by Charles’ children,
in the amount of $11,734.91. The trial court entered judgment in
that amount on the first cause of action. The court also entered
judgment as a matter of law on the second cause of action,
which sought funeral expenses, in the amount of $9,121.70, for
a total judgment of $20,856.61.

Charles’ estate filed motions for judgment notwithstanding the
verdict, for new trial, and for additur. These motions were over-
ruled. Lisa’s estate filed a motion for setoff or credit, which the
trial court granted pursuant to Neb. Rev. Stat. § 25-1222.01
(Reissue 1995), and the court deducted $3,000 from the judg-
ment. A final judgment was entered in the amount of $17,856.61.
Charles’ estate appeals, and Lisa’s estate cross-appeals.

ASSIGNMENTS OF ERROR
Restated, the assignments of error made by Charles’ estate are
as follows: (1) The trial court erred in submitting the issue of



STEELE v. SEDLACEK 5
Cite as 267 Neb. 1

causation to the jury, in giving the jury a verdict form allowing
the jury to find in favor of Lisa’s estate, and in failing to follow
the law of the case on retrial; (2) the trial court erred in refusing
to give jury instructions Nos. 2, 10, 12, and 13 proposed by
Charles’ estate; (3) the trial court erred in failing to grant motions
for directed verdict made by Charles’ estate, as well as its
motions for judgment notwithstanding the verdict, for new trial,
and for additur, and in failing to receive an affidavit in support of
the posttrial motions; (4) the trial court erred in failing to sustain
objections to and to order a new trial on the following grounds:
(a) misconduct of Lisa’s estate in presenting irrelevant and prej-
udicial evidence and improper argument; (b) receipt of a photo-
graph of Lisa and Charles in an embrace; and (c) admission of
irrelevant and prejudicial evidence, testimony, or argument
regarding (i) Charles’ lack of financial assets, as represented by
an affidavit from an irrelevant proceeding; (ii) collateral sources
of welfare payments for the benefit of the children in lieu of child
support payments made; (iii) the filing of a paternity action after
Charles’ death; and (iv) the personal history of Lisa and her par-
ents; and (5) allowing a $3,000 setoff or credit against the verdict
in favor of Lisa’s estate when it was never pled or set forth in the
pretrial order as an issue at trial.

On cross-appeal, Lisa’s estate asserts that the trial court
abused its discretion in sustaining objections by Charles’ estate
to evidence of his incarceration and alleged alcoholism, which
are probative and relevant to the issues in the case.

ANALYSIS

PROXIMATE CAUSE

Charles’ estate first argues that the trial court erred in submit-
ting the issue of causation to the jury because this court remanded
for a trial on the issue of damages only. Charles’ estate also argues
that the trial court erred in providing the jury with a verdict form
allowing the jury to find in favor of Lisa’s estate.

During opening statements at the second trial, counsel for Lisa’s
estate said that the issue in the lawsuit could be stated in two
words: “[p]Jroximate cause.” The trial court overruled Charles’
estate’s objection. At the conclusion of the opening statement by
counsel for Lisa’s estate, Charles’ estate moved for a mistrial
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because the court had allowed Lisa’s estate to present a legal argu-
ment attempting to predetermine or relitigate proximate cause.
The motion for mistrial was also overruled. The court stated: “This
issue was taken up prior in a motion in limine and the Court has
ruled that proximate cause of the negligence issue is not in this
case. But the issue of cause and the damages are in this case so I'm
going to overrule the motion.”

Whether the trial court erred in failing to conduct the retrial
as directed by this court is a question of law, and when review-
ing questions of law, an appellate court has an obligation to
resolve the questions independently of the conclusion reached
by the trial court. See Andersen v. AM.W., Inc., 266 Neb. 238,
665 N.W.2d 1 (2003).

Lisa’s estate asserts that the issue of causation is implicit in
determining damages because proximate cause is necessary to
determine which, if any, of the damages claimed by Charles’
estate were caused by the negligence of Lisa as previously deter-
mined by this court.

[2] We have often held that in a negligence action, a plaintiff
must establish a duty of the defendant not to injure the plaintiff,
a breach of that duty, proximate causation, and damages. See
Hausman v. Cowen, 257 Neb. 852, 601 N.W.2d 547 (1999).

Lisa’s estate relies on this court’s holding in Ketteler v. Daniel,
251 Neb. 287, 556 N.W.2d 623 (1996), in which we stated that a
defendant is liable for all damages which result from his negli-
gent acts. That case concerned whether the defendant could be
held liable for damages resulting from aggravation of a preexist-
ing condition. Lisa’s estate also cites to J.D. Warehouse v. Lutz &
Co., 263 Neb. 189, 195, 639 N.W.2d 88, 92-93 (2002), a profes-
sional negligence action, in which the court stated:

The principle underlying allowance of damages is to place
the injured party in the same position, so far as money can
do it, as he or she would have been had there been no
injury or breach of duty, that is, to compensate for the
injury actually sustained. . . . Damages, like any other ele-
ment of a plaintiff’s cause of action, must be pled and
proved, and the burden is on the plaintiff to offer evidence
sufficient to prove the plaintiff’s alleged damages.
(Citation omitted.)
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[3,4] In earlier cases, this court stated that a jury may award
only those damages which are “the probable, direct, and [proxi-
mate] consequences of the wrong complained of.” (Syllabus of
the court.) See Sohl v. Sohl, 114 Neb. 353, 207 N.W. 669 (1926).
In Schwarting v. Ogram, 123 Neb. 76, 242 N.W. 273 (1932), the
syllabus of the court stated: “Damages for permanent injuries
cannot be based upon mere speculation, probability, or uncer-
tainty, but must be based upon competent evidence that perma-
nent damages, clearly shown, are reasonably certain as a proxi-
mate result of the injury.” (Emphasis supplied.)

In a more recent case, this court reversed, and remanded “for
retrial on the issue only of the amount of damages proximately
caused by the defendants’ negligence.” (Emphasis supplied.)
Stanek v. Swierczek, 209 Neb. 357, 358, 307 N.W.2d 807, 809
(1981). In another case, the judgment was reversed and the
cause remanded “for a new trial with directions that the defend-
ants, as a matter of law, were guilty of negligence proximately
causing the accident, and that the sole issue for retrial is one of
damages and injuries proximately caused by the accident.”
(Emphasis supplied.) White v. Kluge, 189 Neb. 742, 746, 204
N.W.2d 789, 793 (1973).

Here, the issue on retrial was the monetary loss incurred by
Charles’ estate resulting from the negligence of Lisa. The trial
court instructed the jury that it had been determined as a matter
of law that Lisa was negligent in the operation of her vehicle at
the time of the accident and that her negligence was the proxi-
mate cause of the accident. The court informed the jury that the
claim of Charles’ estate was that his next of kin were damaged
as a result of Lisa’s negligence and that there were two separate
causes of action seeking damages. The first cause of action
claimed that Charles’ three children sustained certain damages
by way of loss of support, love, affection, care, comfort, and
companionship. The second cause of action sought funeral
expenses as damages. The court entered judgment as a matter of
law with regard to the funeral expenses in the amount of
$9,121.70. The jury was then instructed that as to the claim of
Charles’ estate on the first cause of action, the burden was upon
the estate to prove by a preponderance of the evidence “1. That
the September 25, 1995 collision was a proximate cause of some
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damage to the Plaintiffs; and 2. The nature, extent, and amount
of these damages.”

Having been instructed that Lisa’s negligence was the proxi-
mate cause of the accident, the jury was properly instructed that
it must determine whether the accident was a proximate cause of
any damage to Charles’ estate. We find no merit to the claim of
error on this issue by Charles’ estate.

JURY INSTRUCTIONS

Charles’ estate assigns as error the trial court’s refusal to give
its proposed jury instructions Nos. 2, 10, 12, and 13. The portion
of instruction No. 2 at issue concerns the burden of proof.
Charles’ estate offered the following as its suggested instruction:
“Before the Plaintiff can recover damages against the Defendant
in this action, the burden is upon the Plaintiffs to prove by a pre-
ponderance of the evidence: 1. The nature, extent and amount of
the damages sustained by the Plaintiff.”

Instruction No. 2 as given by the trial court was similar to
Charles’ estate’s proposed instruction No. 2, except that the
instruction given added the requirement that Charles’ estate had
the burden to prove that “the September 25, 1995 collision was a
proximate cause of some damage to the Plaintiffs.” The trial
court’s instruction went on to state: “If the Plaintiffs have not met
their burden of proof, then your verdict must be for the
Defendant. On the other hand, if the Plaintiffs have met their bur-
den of proof, then you must enter a verdict for the Plaintiffs.”

[5] Instruction No. 10 proposed by Charles’ estate described
what the jury could consider in the way of pecuniary benefits in
determining damages. Instruction No. 12 given by the trial court
was similar to proposed instruction No. 10. Charles’ estate did
not object to instructions Nos. 2 and 12 given by the court.
Failure to object to a jury instruction after it has been submitted
to counsel for review precludes raising an objection on appeal
absent plain error. Olson v. Sherrerd, 266 Neb. 207, 663 N.W.2d
617 (2003). The purpose of the instruction conference is to give
the trial court an opportunity to correct any errors being made by
it. Id. It is not error to refuse to give a requested instruction if the
substance of the request is in the instructions actually given.
Carnes v. Weesner, 229 Neb. 641, 428 N.W.2d 493 (1988). The
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claims made by Charles’ estate as to instructions Nos. 2 and 10
have no merit.

Charles’ estate also complains of the trial court’s refusal to give
its proposed jury instructions Nos. 12 and 13, which addressed
child support for children born out of wedlock and the Nebraska
Child Support Guidelines. Proposed instruction No. 12 stated:

With respect to any child born out of wedlock, an out-
of-wedlock child has the statutory right to be supported to
the same extent and in the same manner as a child born in
lawful wedlock. The requirement of child support begins at
the time of the birth of the child, whether the child is born
in lawful wedlock or otherwise. The earning capacity of
the noncustodial parent may be considered in setting the
support obligation for any parent owing a duty of support
for any child whether born in wedlock or out-of-wedlock.

Instruction No. 13 given by the trial court stated:

Nebraska law provides in pertinent part as follows:

43-1402. Child support; liability of parents. The father
of a child whose paternity is established either by judicial
proceedings or by acknowledgment as hereinafter provided
shall be liable for its support to the same extent and in the
same manner as the father of a child born in lawful wedlock
is liable for its support.

43-1410. Child support; decree or approved settle-
ment; effect after death of parent. Any judicially approved
settlement or order of support made by a court having juris-
diction in the premises shall be binding on the legal repre-
sentatives of the father or mother in the event of his or her
death, to the same extent as other contractual obligations
and judicial judgments or decrees.

Charles’ estate did not object to instruction No. 13 given by
the trial court, and for the same reasons as stated above, we find
no merit to the claim of Charles’ estate as to his proposed
instruction No. 12.

As to Charles’ estate’s proposed instruction No. 13, which
contained sections of the Nebraska Child Support Guidelines, we
conclude the trial court did not err in refusing to give this instruc-
tion. In instruction No. 12, the court set forth the elements of
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pecuniary loss that the jury could consider in determining the
amount of damages. This claim of error has no merit.

MOTIONS FOR DIRECTED VERDICT, JUDGMENT
NOTWITHSTANDING VERDICT, NEW TRIAL, AND ADDITUR

Charles’ estate objects to the trial court’s refusal to grant its
motions for directed verdict and its posttrial motions, which
sought to set aside the verdict as being inadequate. In its brief,
Charles’ estate argues these assigned errors collectively as a fail-
ure to set aside the verdict.

[6,7] A civil verdict will not be set aside where evidence is in
conflict or where reasonable minds may reach different conclu-
sions or inferences, as it is within the jury’s province to decide
issues of fact. Fales v. Norine, 263 Neb. 932, 644 N.W.2d 513
(2002). A jury verdict will not be set aside unless clearly wrong.
Id. On the record before us, we cannot say the verdict was
clearly wrong.

Charles’ estate also asserts that the trial court erred in failing
to receive an affidavit which was offered in support of the motion
for new trial. The affidavit was from counsel for Charles’ estate,
stating that he had spoken with one of the jurors, who advised
him as to the method used by the jury to reach the verdict
amount. Lisa’s estate objected to receipt of the affidavit on
grounds of foundation, hearsay, and relevancy. The court sus-
tained the objection as to hearsay and relevancy, noting that the
affidavit was offered to impeach a jury verdict.

The first part of the affidavit stated that some of the jurors were
concerned because Lisa’s parents might have to pay any amount
awarded. During deliberations, the jury sent the following ques-
tion to the trial court: “Will the settlement that is decided upon be
taken solely from the estate of Lisa M. Sedlacek or can some
other party be liable to be responsible for that settlement? [i.e.,]
will it fall to the parent’s [sic] estate?”” The court responded: “The
only issues you are to decide are set forth in the Instructions.
Please re-read the Instructions and continue your deliberations.”
The second part of the affidavit stated that nothing had been
awarded for the claim of Jessica Schaecher because she did not
seek a paternity order until after Charles’ death. The jury used the
court-ordered payments of $50 per month for Charles Michael
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Matthew Steele and the court-ordered payments of $25 per month
for Alisha Lavender and applied a discount rate to reach a present
value figure.

The use of juror affidavits is governed by Neb. Rev. Stat.
§ 27-606(2) (Reissue 1995), which states:

Upon an inquiry into the validity of a verdict or indictment,
a juror may not testify as to any matter or statement occur-
ring during the course of the jury’s deliberations or to the
effect of anything upon his or any other juror’s mind or emo-
tions as influencing him to assent to or dissent from the ver-
dict or indictment or concerning his mental processes in
connection therewith, except that a juror may testify on the
question whether extraneous prejudicial information was
improperly brought to the jury’s attention or whether any
outside influence was improperly brought to bear upon any
juror. Nor may his affidavit or evidence of any statement
by him indicating an effect of this kind be received for
these purposes.

Charles’ estate seeks to have this court find that the jury con-
sidered extraneous prejudicial information when, during delibera-
tions, it asked whether Lisa’s parents could be held responsible for
the verdict. As noted above, the jury was directed to decide only
the issues set forth in the instructions it had previously received.

The trial court did not abuse its discretion in refusing to
receive the affidavit of counsel. No extraneous prejudicial infor-
mation was brought to the jury’s attention. The information con-
tained in the affidavit was intended to address the jury’s thought
process in determining the verdict, and the attempt to set forth
the jury’s thought process in arriving at the verdict was properly
refused. We find no error in the trial court’s denial of the
motions for directed verdict or the posttrial motions.

ADMISSION OF EVIDENCE
Charles’ estate also raises objections to the trial court’s rul-
ings on several evidentiary matters. First, it asserts that the court
erred in failing to sustain objections to misconduct of Lisa’s
estate in presenting irrelevant and prejudicial evidence and
improper argument, including the submission of a photograph of
Charles and Lisa in an embrace. Charles’ estate objected to the
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photograph because it may have shown that Lisa was pregnant
and it demonstrated the different ethnicity of the parties. Lisa’s
estate asserted that the photograph was “important to my client.”
The photograph was admitted.

[8] The admission or rejection of photographs in evidence is
largely within the discretion of the trial court. In the absence of
a showing of an abuse of discretion, error may not be predicated
upon such a ruling. Maricle v. Spiegel, 213 Neb. 223, 329
N.W.2d 80 (1983). Other photographs of Charles and his chil-
dren were offered by Charles’ estate and admitted into evidence.
The trial court did not abuse its discretion in admitting the pho-
tograph of Charles and Lisa.

Charles’ estate also objects to the trial court’s allowing evi-
dence concerning his lack of financial assets, as demonstrated in
an affidavit from an irrelevant proceeding. The court admitted,
over objection, redacted versions of two financial affidavits
signed by Charles in 1992 and 1993. The affidavits were appar-
ently signed in connection with a criminal or paternity action.
Charles’ estate argues that the affidavits were intended to dis-
parage Charles as a criminal with no assets.

As redacted and presented to the jury, the affidavits do not
indicate that they arose from a criminal or paternity action. The
admission of the affidavits was not an abuse of discretion.

Charles’ estate also objects to the admission of testimony con-
cerning collateral sources of welfare payments for the benefit of
the children in lieu of child support payments made. Charles’
estate argues that the questioning of Dan Redler, a legal program
specialist for the Department of Health and Human Services
child support enforcement division, was intended to demonstrate
that Charles’ children were “ ‘welfare children’” and “therefore
less deserving of support through the verdict.”” See brief for
appellant at 32.

Redler was presented as a witness for Charles’ estate. On
cross-examination, Lisa’s estate asked whether, in a case where
child support has been assigned to the state, the money goes to
the state agency. Charles’ estate objected, and the trial court
overruled the objection after Lisa’s estate indicated that it was
following up on the information presented during direct exami-
nation as to the party who owns the child support claim.
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[9] Charles’ estate asserts that this questioning violates the
collateral source rule, which provides: “[T]he fact that the
party seeking recovery has been wholly or partially indemni-
fied for a loss by insurance or otherwise generally cannot be
set up by the wrongdoer in mitigation of damages.” See Mahoney
v. Nebraska Methodist Hosp., 251 Neb. 841, 847, 560 N.W.2d
451, 456 (1997).

During direct examination, Redler was asked whether a child
support enforcement action belongs to the child, and Redler
responded that “[t]he child support follows the child.” An objec-
tion by Lisa’s estate was overruled. The remainder of the direct
examination included an explanation of various enforcement
mechanisms used by the State. On cross-examination, Redler
stated that he was not testifying about Charles and was not famil-
iar with the facts of the case, but was providing an overview of
remedies and vehicles used to collect child support.

[10] When Redler was asked about the assignment of rights
for child support, he stated that as a general procedure, there can
be an assignment of rights of support to the State if it has
expended funds on behalf of a child through aid to dependent
children or Medicaid. After Charles’ estate objected and a side-
bar conference was held, the trial court sustained a motion by
Charles’ estate to strike the last answer, and the jury was
instructed to disregard it. Assuming for the sake of argument
that the testimony was inadmissible, this court has held that
when the trial court grants a motion to strike testimony and the
jury is admonished to disregard it, ordinarily, any error is
thereby considered cured. State v. Jackson, 231 Neb. 207, 435
N.W.2d 893 (1989). This alleged error has no merit.

Next, Charles’ estate objects to the trial court’s admission of
evidence concerning the filing of a paternity action after Charles’
death. Lisa’s estate presented evidence by way of a deposition
from Kari Schaecher, who testified that she gave birth to Jessica
Schaecher on June 23, 1990, and that Charles was the father and
was aware of the child. Kari Schaecher testified that Charles’
paternity was established in February 1998 and that she began the
paternity proceedings after Charles’ death. Charles’ estate offered
the order establishing paternity, and it was received into evidence
without objection.
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[11] During closing argument, Lisa’s estate suggested that it
required speculation, conjecture, and guess to determine whether
Kari Schaecher would have sought to establish Charles’ paternity
of her daughter at any time in the future and that any pecuniary
loss by Jessica Schaecher was based on conjecture. Charles’
estate did not object during the closing argument. In order to pre-
serve, as a ground of appeal, an opponent’s misconduct during
closing argument, the aggrieved party must have objected to the
improper remarks no later than at the conclusion of the argument.
Wolfe v. Abraham, 244 Neb. 337, 506 N.W.2d 692 (1993). Any
complaint about this issue has been waived.

The final complaint of Charles’ estate concerning evidence
relates to testimony provided by Lisa’s mother, Rita C. Sedlacek.
Rita Sedlacek testified that Lisa attended Catholic school in
Omabha and, after high school graduation, worked for the Omaha
Public Power District, where she met Charles, who worked in the
cafeteria. Charles’ estate requested and was granted a continuing
objection to the testimony. It argues here that the testimony was
irrelevant to the issue of damages to be awarded to Charles’ next
of kin. We conclude there was no prejudicial error in the admis-
sion of this evidence.

[12] In addition, Charles’ estate complains because Rita
Sedlacek was allowed to testify that she and her husband had
been married 35 years and to testify concerning their employ-
ment. Charles’ estate waived any complaint concerning this
information by failing to object when the testimony was offered.
Failure to make a timely objection waives the right to assert prej-
udicial error on appeal. In re Interest of Phyllisa B., 265 Neb. 53,
654 N.W.2d 738 (2002). There is no merit to the assigned errors
concerning the admission of this evidence because Charles’
estate waived them by failing to properly object at trial.

SETOFF AGAINST VERDICT
The final assignment of error by Charles’ estate asserts that
the trial court erred in allowing a $3,000 setoff or credit against
the verdict in favor of Lisa’s estate when it was never pled or set
forth in the pretrial order as an issue at trial.
At a hearing following the verdict, Lisa’s estate offered a
copy of a check for $3,000 that had been sent to a funeral home



STEELE v. SEDLACEK 15
Cite as 267 Neb. 1

in Grand Island, Nebraska, and Lisa’s estate requested a credit
on the judgment in that amount. The check was paid by State
Farm Mutual Automobile Insurance Company and indicated
Lisa as the insured. Charles’ estate objected to the exhibit on the
basis of foundation and hearsay. The trial court sustained the
objection and granted leave to submit further evidence. After
receiving an affidavit in support of the exhibit, the court issued
a written order in which it sustained the motion pursuant to
§ 25-1222.01 and deducted $3,000 from the judgment.

Section 25-1222.01 provides:

No advance payments or partial payment of damages
made by an insurance company or other person, firm, trust,
or corporation as an accommodation to an injured person or
on his behalf to others or to the heirs at law or dependents
of a deceased person made under any liability insurance
policy, or other voluntary payments made because of an
injury, death claim, property loss, or potential claim against
any insured or other person, firm, trust, or corporation
thereunder shall be construed as an admission of liability by
the insured or other person, firm, trust, or corporation, or
the payer’s recognition of such liability, with respect to
such injured or deceased person or with respect to any other
claim arising from the same accident or event. Any such
payments shall constitute a credit and be deductible from
any final settlement made or judgment rendered with
respect to such injured or deceased person. In the event of
a trial involving such a claim, the fact that such payments
have been made shall not be admissible in evidence or
brought to the attention of the jury, and the matter of any
credit to be deducted from a judgment shall be determined
by the court in a separate hearing or upon the stipulation of
the parties.

Charles’ estate argues that the intention of § 25-1222.01 is to
prohibit the use of payments by an insurance company to demon-
strate an admission of liability. However, Charles’ estate also sug-
gests that Lisa’s estate did not meet the procedural requirements
then in effect. See Neb. Rev. Stat. §§ 25-811 and 25-812 (Reissue
1995). (Now found at Neb. Ct. R. of Pldg. in Civ. Actions 8 and
13 (rev. 2003).) Section 25-811 stated that any counterclaim or
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setoff shall be contained in the answer, and § 25-812 stated that
the defendant may set forth in the answer as many grounds of
counterclaim and setoff as he may have.

Section 25-1222.01 provides that payments by an insurance
company ‘“‘shall constitute a credit and be deductible from any”
final judgment. The $3,000 amount was paid by Lisa’s automo-
bile insurance company to the funeral home for expenses related
to Charles’ funeral. Charles’ estate sought damages for funeral
expenses via its second cause of action, and the trial court was
correct in granting a credit against that amount for the payment
by the insurance company.

We find no merit to any of Charles’ estate’s assignments of
error.

CROSS-APPEAL

On cross-appeal, Lisa’s estate asserts that the trial court abused
its discretion in sustaining Charles’ estate’s objections to evi-
dence of his incarceration and alleged alcoholism, which are pro-
bative and relevant to the issues in the case. Lisa’s estate argues
that evidence of incarceration and alleged alcoholism is relevant
to a consideration of the amount of support the children could
have reasonably expected had Charles lived and to Charles’ abil-
ity to earn wages.

[13] In proceedings where the Nebraska Evidence Rules
apply, the admissibility of evidence is controlled by the Nebraska
Evidence Rules; judicial discretion is involved only when the
rules make such discretion a factor in determining admissibility.
Gourley v. Nebraska Methodist Health Sys., 265 Neb. 918, 663
N.W.2d 43 (2003).

Lisa’s estate offered several documents in its attempt to sug-
gest that Charles had little earning capacity. The trial court
received the exhibits for purposes of the offer of proof and
objection only. First, Lisa’s estate offered an affidavit from
Jayne Steele that was filed in the York County District Court in
December 1993 as part of the dissolution proceedings between
Jayne and Charles. In the affidavit, Jayne Steele alleged that
Charles had a drinking problem, had threatened bodily harm to
her, and had been in jail for 6 of the previous 9 years.
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During the trial, portions of a deposition from Jayne Steele
were read. In it, Jayne Steele admitted that her statements in the
affidavit were not true. Charles had not mentally abused her or
threatened her bodily harm, had not abandoned her and their son,
and had not refused to purchase diapers and other necessities.
Jayne Steele admitted that Charles supported her when she was
not working. She specifically admitted that the affidavit was * “full
of lies’ ” and was intended to help her gain custody of their son.

This affidavit was not relevant to the question of any support
Charles could have provided to his children had he lived. It was
originally offered as part of a dissolution proceeding, and Jayne
Steele admitted that it contained false statements. The trial court
did not abuse its discretion in refusing to receive it into evidence.

Lisa’s estate also offered a copy of a judgment and sentence
from the York County District Court for a drug conviction, along
with a letter from the Nebraska Department of Correctional
Services which stated that Charles was sentenced on March 22,
1994, to a term of 2 to 20 years’ imprisonment for the drug con-
viction. He was paroled on March 25, 1995. Charles’ estate
points out that during his imprisonment, he was on work release
and his wages were garnished for child support.

Whether Charles would have been incarcerated in the future
and unable to provide support for his children is purely specula-
tive. No abuse of discretion can be found in the trial court’s
refusal to receive these documents.

Finally, Lisa’s estate offered an abstract of Charles’ driving
record from the Nebraska Department of Motor Vehicles.
Charles’ estate points out that Neb. Rev. Stat. § 60-504 (Reissue
1998) provides that driving abstracts “shall not be admissible as
evidence in any action for damages or criminal proceedings aris-
ing out of a motor vehicle accident.”

This action for damages does not arise specifically out of a
motor vehicle accident caused by Charles, although Charles’
death was a result of a motor vehicle accident. However, Lisa was
driving at the time of the accident, and her liability had previously
been determined. Charles’ driving record has no relevance to his
ability to earn wages to support his children. The trial court did
not abuse its discretion in refusing to admit this document.
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We find that the trial court did not abuse its discretion in
refusing to allow the jury to hear the proposed evidence con-
cerning Charles’ alleged drinking habits and his jail record. The
cross-appeal has no merit.

CONCLUSION
For the reasons set forth herein, we affirm the judgment of the
trial court.
AFFIRMED.

WILLIAM E. GAST, APPELLANT, V. PAUL F. PETERS AND
GAST & PETERS, A NEBRASKA PARTNERSHIP, APPELLEES.
671 N.W.2d 758

Filed November 21, 2003. No. S-02-974.

1. Declaratory Judgments. An action for declaratory judgment is sui generis; whether
such action is to be treated as one at law or one in equity is to be determined by the
nature of the dispute.

2. Partnerships: Accounting: Appeal and Error. An action for the dissolution of a
partnership and an accounting between partners is one in equity and is reviewed in an
appellate court de novo on the record.

3. Declaratory Judgments: Equity: Appeal and Error. In reviewing an equity action
for a declaratory judgment, an appellate court tries factual issues de novo on the
record and reaches a conclusion independent of the findings of the trial court, subject
to the rule that where credible evidence is in conflict on material issues of fact, the
reviewing court may consider and give weight to the fact that the trial court observed
the witnesses and accepted one version of the facts over another.

4. Partnerships. Dissolution of a partnership is not synonymous with its termination.
On dissolution, the partnership is not terminated but continues until the winding up of
partnership affairs is completed.

5. ____.Because a partnership terminates only when the business of the partnership has
been wound up, whatever rules apply with regard to distribution before the partner-
ship is dissolved apply after it is dissolved but before it is terminated by the winding
up of its affairs.

6. Contracts. When the terms of a contract are clear, a court may not resort to rules of
construction, and the terms are to be accorded their plain and ordinary meaning as the
ordinary or reasonable person would understand them.

7. ____. Acourtis not free to rewrite a contract or to speculate as to terms of the con-
tract which the parties have not seen fit to include.

8. Partnerships: Accounting. Every partner must account to the partnership for any ben-
efit, and hold as trustee for it any profits derived by him without the consent of the other
partners from any transaction connected with the formation, conduct, or liquidation of
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the partnership or from any use by him of its property. With respect to this fiduciary
duty, partners must deal frankly and honestly with one another, and as trustees, they can-
not derive a secret profit from partnership transactions unknown to the other.

9. Partnerships. Absent a contrary agreement, any income generated through the wind-
ing up of unfinished business of a partnership is allocated to the former partners
according to their respective interests in the partnership.

Appeal from the District Court for Douglas County: STEPHEN
A. Davis, Judge. Affirmed.

David E. Pavel, of David E. Pavel Law Offices, P.C., for
appellant.

Monte Taylor and Paul F. Peters, of Taylor, Peters & Drews,
for appellees.

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCoRrRMACK, and MILLER-LERMAN, JJ.

STEPHAN, J.

This appeal arises from a dispute between two lawyers involv-
ing fees earned before the dissolution of their partnership but col-
lected thereafter. Following a bench trial, the district court for
Douglas County found that Paul F. Peters was justified in setting
off $17,620.62 from fees due his former partner, William E. Gast,
from a case which Peters had concluded because Gast had under-
paid Peters by that same amount in distributing fees collected on
another case which Gast had concluded. Upon consideration of
Gast’s appeal, we find no error and affirm.

BACKGROUND

The parties entered into a written partnership agreement
effective January 1, 1990, in which they agreed to practice law
under the firm name “Gast & Peters” (G&P). Under the terms of
the agreement, the net profits and losses of the partnership were
to be divided and borne equally between the partners.

In a November 10, 1992, agreement (merger agreement),
Gast and Peters each indicated their acceptance of the outlined
terms and conditions of a merger between G&P and the law firm
of Schmid, Mooney & Frederick, P.C. (SM&F), effective
January 1, 1993. Paragraph 4 of the merger agreement provided
in relevant part:
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As of January 1, 1993, all contingent fee cases will be val-
ued by G&P and SM&EF, i.e., each pending case would be
individually reviewed. Work completed and work to be
performed would be apportioned on a percentage basis on
each case. At the time of eventual payment of fees, the fees
from each case would then be apportioned accordingly
between G&P and SM&F, i.e., fees from a case 10% com-
pleted as of time of merger would be apportioned 10% to
G&P and 90% to SM&F.
The merger agreement made specific reference to an attached
letter dated October 23, 1992, signed by Peters on behalf of
G&P and Keith I. Frederick on behalf of SM&F. This letter
listed G&P’s 14 largest pending contingency cases and assigned
fee apportionment percentages to G&P and SM&F based on
work which G&P had completed on each case as of the date of
the letter. The letter provided that the proportions of the fees
would become “vested” in G&P and SM&F, respectively, as of
the January 1, 1993, merger date, subject to any adjustments
required because of significant additional work accomplished
prior to the merger.

From January 1, 1993, until February 28, 1996, both Gast and
Peters were shareholders, directors, and employees of SM&F.
Both parties left SM&F on approximately March 1, 1996, and
thereafter have practiced law separately from each other. When
Gast and Peters left SM&F, all but 2 of the 14 contingent fee
cases referred to in the merger documents had been concluded.
The two unresolved cases are referred to by the parties as the
“Yager” and “Stenson” cases.

Gast originated the Yager case for G&P in 1990. When G&P
merged with SM&F, G&P withdrew its representation of the
client. Gast and attorney Terry Gutierrez continued working on
the case as employees of SM&F. When Gast left SM&F, he took
the Yager files with him, and he and his new firm, Gast, Ratz &
Gutierrez, P.C. (GR&G), assumed responsibility for the case
until its settlement in 1997. There is no record of the client’s
ever dismissing G&P or entering into a contingency fee agree-
ment with SM&F or GR&G. As a result of the settlement, a total
of $97,892.32 in attorney fees was received and deposited in the
GR&G trust account. Pursuant to the merger agreement, the fees
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from the Yager case were to be apportioned 60 percent to G&P
and 40 percent to SM&F. Under this formula, G&P would have
received $58,735.39. On February 7, 1998, after receipt of the
Yager fee, Gast and other members of GR&G met with Peters
and Frederick to discuss apportionment of the fee. Both prior to
and during this meeting, Peters stated his position that G&P was
entitled to 60 percent of the fee pursuant to the merger agree-
ment. Gast and his GR&G colleagues took the position that the
remaining 40 percent would be insufficient to compensate both
SM&F and GR&G. No agreement was reached on this point,
and Peters left the meeting. Subsequently, Gast and the members
of GR&G decided to disburse 24 percent of the Yager fee in the
amount of $23,494.16 to G&P, with a portion of the balance dis-
tributed to SM&F and the remainder retained by GR&G.

Peters originated the Stenson case for G&P. Peters retained the
Stenson case files when he left SM&F, and both he and Gast were
involved with the case until its conclusion by settlement in 1997.
Pursuant to the merger agreement, fees from the Stenson case
were to be apportioned 85 percent to G&P and 15 percent to
SM&EF. In January 1997, however, Peters entered into an agree-
ment on behalf of G&P to modify the Stenson fee apportionment
agreement due to the amount of work which he and Gast per-
formed subsequent to their departure from SM&F. Under the
modified agreement, G&P’s percentage was increased from 85
percent to 88.75 percent and SM&F’s share was reduced from 15
percent to 11.25 percent. Accordingly, G&P received 88.75 per-
cent of the total attorney fees in the Stenson case, or $74,032.29.
SM&EF issued a check payable to G&P for this amount from its
trust account and delivered it to Peters. Peters deposited the
check into a newly created G&P account. In a letter dated
September 11, 1998, Peters informed Gast of the deposit. In the
same letter, Peters provided a detailed account of the manner in
which he was disbursing the deposited funds. He informed Gast
that he was disbursing 50 percent of the total proceeds, or
$37,016.15, to himself in accordance with the G&P partnership
agreement. Peters further disclosed that out of Gast’s equal share,
he was withholding the $17,620.62 in fees which he claimed to
have been underpaid on the Yager settlement, thereby resulting in
a net payment to Gast in the amount of $19,395.53.
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Gast filed this action in which he sought a declaratory judg-
ment that he was entitled to an additional $17,620.62 from the
fee generated by the Stenson settlement. In his answer, Peters
affirmatively alleged that the amount paid to Gast in the Stenson
case constituted Gast’s full 50-percent share minus a legal and
proper setoff for Peters for the unpaid portion of Peters’ claimed
share of the Yager fees. Both Gast and Peters filed motions for
summary judgment. Following two interlocutory orders which
resulted in an entry of partial summary judgment for each party,
the district court conducted a bench trial and thereafter con-
cluded that Peters had properly set off the disputed $17,620.62,
to which he was entitled. Gast filed this timely appeal, which we
moved to our docket on our own motion pursuant to our author-
ity to regulate the caseloads of the appellate courts of this state.
See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995).

ASSIGNMENT OF ERROR
Gast assigns, restated and consolidated, that the trial court
erred in finding that Peters properly set off $17,620.62 from the
Stenson settlement.

STANDARD OF REVIEW

[1] An action for declaratory judgment is sui generis; whether
such action is to be treated as one at law or one in equity is to be
determined by the nature of the dispute. Mason v. City of Lincoln,
266 Neb. 399, 665 N.W.2d 600 (2003); Spanish Oaks v. Hy-Vee,
265 Neb. 133, 655 N.W.2d 390 (2003); Lake Arrowhead, Inc. v.
Jolliffe, 263 Neb. 354, 639 N.W.2d 905 (2002).

[2] An action for the dissolution of a partnership and an
accounting between partners is one in equity and is reviewed in
this court de novo on the record. Bass v. Dalton, 213 Neb. 360,
329 N.w.2d 115 (1983).

[3] In reviewing an equity action for a declaratory judgment,
an appellate court tries factual issues de novo on the record and
reaches a conclusion independent of the findings of the trial
court, subject to the rule that where credible evidence is in con-
flict on material issues of fact, the reviewing court may consider
and give weight to the fact that the trial court observed the wit-
nesses and accepted one version of the facts over another. Lake
Arrowhead, Inc. v. Jolliffe, supra.
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ANALYSIS

[4] As this is essentially an action for an accounting between
partners of a partnership formed prior to January 1, 1998, the
Uniform Partnership Act (UPA), Neb. Rev. Stat. §§ 67-301 to
67-346 (Reissue 1996), is applicable and determines the rights
and duties of the parties. See § 67-318. It is undisputed that Gast
and Peters were equal partners in G&P and that pursuant to their
partnership agreement, each was entitled to one half of the part-
nership’s profits. The merger between G&P and SM&F resulted
in the dissolution of G&P. See § 67-329 (defining dissolution of
partnership as “the change in the relation of the partners caused
by any partner ceasing to be associated in the carrying on as dis-
tinguished from the winding up of the business”). Dissolution of
a partnership, however, is not synonymous with its termination.
“On dissolution the partnership is not terminated but continues
until the winding up of partnership affairs is completed.”
§ 67-330. Accord Essay v. Essay, 175 Neb. 689, 123 N.W.2d 20
(1963). The collection and distribution of the contingent fees in
the Yager and Stenson cases were part of the winding up of the
affairs of G&P. Thus, while the merger of the two firms marked
the end of the operations of G&P, it did not result in the com-
plete winding up of its affairs.

[5] Because a partnership terminates only when the business
of the partnership has been wound up, whatever rules apply with
regard to distribution before the partnership is dissolved apply
after it is dissolved but before it is terminated by the winding up
of its affairs. Smith v. Daub, 219 Neb. 698, 365 N.W.2d 816
(1985). Here, it is undisputed that each party was entitled to 50
percent of the fees received by G&P. Indeed, Gast’s entire claim
is that he is entitled to a full 50 percent of the G&P fee in the
Stenson case and that Peters improperly withheld $17,620.62
from that share. Likewise, Peters claims that he is entitled to 50
percent of G&P’s fee in the Yager case. The dispute centers
upon the amount of that fee, which Peters contends Gast under-
stated by $35,241.23, thereby depriving Peters of $17,620.62,
his 50-percent share of that amount.

At the time of the G&P merger with SM&F, it was agreed by
all parties that G&P would receive 60 percent of the eventual fee
collected in the Yager case based upon work which its lawyers
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had completed prior to the merger. It is undisputed that Gast
subsequently caused $23,494.16, representing approximately 24
percent of the Yager fee, to be disbursed to G&P, with the bal-
ance paid to SM&F and Gast’s new firm, GR&G. In his opera-
tive amended petition and testimony at trial, Gast claimed that
the reduction was justified because the percentage of each fee
payable to G&P as set forth in the merger agreement was only
applicable “in the event such cases were concluded during the
merger.” However, we find no language in the merger agreement
which would support this position.

[6,7] When the terms of a contract are clear, a court may not
resort to rules of construction, and the terms are to be accorded
their plain and ordinary meaning as the ordinary or reason-
able person would understand them. Farm Bureau Ins. Co. v.
Martinsen, 265 Neb. 770, 659 N.W.2d 823 (2003). A court is not
free to rewrite a contract or to speculate as to terms of the con-
tract which the parties have not seen fit to include. Kropp v.
Grand Island Pub. Sch. Dist. No. 2, 246 Neb. 138, 517 N.W.2d
113 (1994).

The letter attached to the merger agreement set forth G&P’s 14
largest pending contingency cases and assigned the percentage of
any eventual fees which would be allocated to G&P based upon
the amount of work it had completed on each case prior to the
merger, with the balance payable to SM&F. The letter specifically
provided that the assigned percentages of the fees would become
“vested” in G&P and SM&F, respectively, as of the January 1,
1993, merger date. The letter also provided for the contingency
that “[s]ettlement agreements may be reached in some of the 14
cases prior to the effective date of the merger, and such cases
would not become subject to fee-apportionment between G&P
and SM&EFE.” The agreement did not address the possibility of set-
tlement agreements which might be reached after Gast and Peters
had left SM&F. Rather, it unambiguously and unconditionally
provided that as of the merger date, G&P had done 60 percent of
the work necessary to conclude the Yager case, for which it would
receive 60 percent of any eventual fee paid after the merger, and
that SM&F would be entitled to the remaining 40 percent. We find
Gast’s claim that the agreement was in effect only for the duration
of the merger to be without merit.



GAST v. PETERS 25
Cite as 267 Neb. 18

Gast argues in the alternative that the original agreement was
replaced at the time of his departure from SM&F when he and
Frederick came to an understanding that when each file was fin-
ished, they would sit down and discuss “ ‘what was fair between
[Gast] after he left and [SM&F] before he left.” ” Reply brief for
appellant at 22. Gast argues that SM&F had the sole discretion
to enter into an agreement regarding the Yager case and that “the
only claim of the dissolved G&P to Yager case fees was deriva-
tive of SMF, which succeeded to G&P’s former powers and
privileges with respect to the case on account of the SMF/G&P
Merger.” Id. at 29. This argument is without merit.

[8,9] As noted above, although the merger brought about the
dissolution of G&P, it did not wind up the partnership’s affairs.
The winding up could be completed only when G&P’s share of
the contingent fees pending at the time of merger was received
and disbursed to the partners. During this winding up period,
both Gast and Peters were bound by the statutory rule that

[e]very partner must account to the partnership for any ben-
efit, and hold as trustee for it any profits derived by him
without the consent of the other partners from any transac-
tion connected with the formation, conduct, or liquidation
of the partnership or from any use by him of its property.
§ 67-321(1). With respect to this fiduciary duty, we have held
that partners must deal frankly and honestly with one another and
that as trustees, they cannot derive a secret profit from partner-
ship transactions unknown to the other. Bode v. Prettyman, 149
Neb. 179, 30 N.W.2d 627 (1948). We held in Schrempp and
Salerno v. Gross, 247 Neb. 685, 529 N.W.2d 764 (1995), that a
lawyer who withdrew from a partnership in a manner which
caused its dissolution had a continuing fiduciary duty that pro-
hibited him from entering into contracts for personal gain in con-
nection with unfinished business of the partnership. We further
held that absent a contrary agreement, any income generated
through the winding up of unfinished business of a partnership is
allocated to the former partners according to their respective
interests in the partnership.

Under these principles, Gast owed a fiduciary duty to Peters
and G&P with respect to the 60-percent share of the Yager fee
allocated to G&P in the merger documents. This duty precluded
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him from entering into any agreement to decrease G&P’s per-
centage without Peters’ consent. By reducing G&P’s share of the
Yager fee from 60 percent to 24 percent so that his new firm
could receive a portion of the fee, Gast violated the fiduciary
duty which he owed to Peters in the winding up of G&P’s affairs.
As a consequence, Peters received $17,620.62 less than his enti-
tlement from the Yager fee, and the district court therefore cor-
rectly determined that Peters was justified in setting off and
deducting that amount from Gast’s share of the Stenson fee.

For the sake of completeness, we note our disagreement with
Gast’s contention that the final judgment of the district court is
inconsistent with its prior orders. In its first order, the district
court denied Peters’ motion for summary judgment and granted
that of Gast, awarding Gast damages in the amount of
$17,620.62. In its subsequent modification of that order, the dis-
trict court awarded both parties “summary judgment on the issue
of liability” and denied both parties’ motions on the issue of
damages. Taken together, we interpret these orders as an inter-
locutory determination that the parties were subject to the terms
of their partnership agreement, and therefore each party was
entitled to 50 percent of the fees received by G&P. That is
entirely consistent with the final determination by the district
court that G&P should have received its full 60-percent share of
the fee paid in the Yager case, in accordance with the merger
documents, and that Peters was entitled to receive 50 percent of
that amount.

CONCLUSION
For the foregoing reasons, we conclude that the district court
did not err in determining that Peters was entitled to set off and
retain $17,620.62 from Gast’s share of the Stenson fee as com-
pensation for the underpayment of Peters’ rightful share of the
Yager fee. We therefore affirm the judgment of the district court.
AFFIRMED.
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STATE OF NEBRASKA, APPELLEE AND CROSS-APPELLANT, V.
JOHNNY MEERS, APPELLANT AND CROSS-APPELLEE.
671 N.W.2d 234

Filed November 21, 2003. No. S-02-1099.

1. Postconviction: Effectiveness of Counsel: Appeal and Error. Where a defendant is
denied his or her right to appeal because counsel fails to perfect an appeal, the proper
vehicle for the defendant to seek relief is through the Nebraska Postconviction Act,
Neb. Rev. Stat. § 29-3001 et seq. (Reissue 1995).

2. Postconviction: Jurisdiction: Effectiveness of Counsel: Appeal and Error. The
power to grant a new direct appeal is implicit in Neb. Rev. Stat. § 29-3001 (Reissue
1995), and the district court has jurisdiction to exercise such a power where the evi-
dence establishes a denial or infringement of the right to effective assistance of coun-
sel at the direct appeal stage of the criminal proceedings.

3. Pretrial Procedure: Speedy Trial: Final Orders: Appeal and Error. A pretrial rul-
ing on a motion for absolute discharge based upon an accused criminal’s nonfrivolous
claim that his or her speedy trial rights were violated is final and appealable. The fail-
ure to file a timely appeal from such an order forecloses appellate review of the
defendant’s claim of denial of the right to a speedy trial.

4. Postconviction: Pretrial Procedure: Effectiveness of Counsel: Appeal and Error.
Where a postconviction claim of ineffective assistance of counsel is based upon acts
or omissions occurring in the pretrial or trial stages of a criminal prosecution, a new
direct appeal is not an appropriate postconviction remedy.

Appeal from the District Court for Adams County: TERRI
HARDER, Judge. Reversed and remanded with directions.

Arthur C. Toogood, Adams County Public Defender, for
appellant.

Jon Bruning, Attorney General, and Susan J. Gustafson for
appellee.

HenDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCoRrMACK, and MILLER-LERMAN, JJ.

STEPHAN, J.

In this postconviction action, the district court for Adams
County granted Johnny Meers a new direct appeal on the issue of
whether the trial court erred in denying his pretrial motion for
absolute discharge on speedy trial grounds. The district court
denied Meers’ claims for postconviction relief on other grounds.
On appeal, Meers seeks to both prosecute the new direct appeal
and obtain review of the denial of other postconviction relief. We
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conclude that the district court erred in granting the new direct
appeal and therefore reverse, and remand for further proceedings.

BACKGROUND

In 1998, Meers was convicted of one count of first degree
sexual assault on a child under Neb. Rev. Stat. § 28-319(1)(c)
(Reissue 1989), and one count of sexual assault of a child under
Neb. Rev. Stat. § 28-320.01 (Reissue 1995). We affirmed the con-
victions and sentences on direct appeal. State v. Meers, 257 Neb.
398, 598 N.W.2d 435 (1999). Meers subsequently brought an
action for postconviction relief, asserting that his trial and appel-
late counsel was ineffective in (1) failing to perfect an appeal
from a pretrial denial of his motion to discharge, (2) failing to file
a motion to quash an amended information, and (3) allowing the
trial to proceed without obtaining a waiver of the State’s right to
a jury trial. Following an evidentiary hearing at which trial coun-
sel admitted that he erred in advising Meers as to the time for
appealing the denial of the motion for discharge, the district court
for Adams County held that trial counsel’s performance was defi-
cient in this respect. The court further held that under the rea-
soning in State v. Trotter, 259 Neb. 212, 609 N.W.2d 33 (2000),
prejudice was presumed. Accordingly, the court granted Meers
postconviction relief in the form of a new direct appeal from the
pretrial order denying his motion to discharge. It denied the fur-
ther postconviction relief sought by Meers.

Within 30 days of the court’s order in the postconviction
action, Meers filed a notice of appeal, stating, “You are hereby
notified that the Defendant intends to prosecute an appeal to the
Court of Appeals. The Defendant was granted a new direct
appeal pursuant to his petition for the [sic] post conviction relief
by the District Court by a Journal Entry filed August 27, 2002.”
Meers’ attached affidavit and application to proceed in forma
pauperis recited, “The nature of the action is an appeal from a
denial of post-conviction relief. Affiant believes that he is enti-
tled to redress.” In this appeal, Meers contends that the trial court
erred in denying his pretrial motion for discharge and that the
postconviction court erred in failing to find his trial counsel in-
effective for failing to file a motion to quash the amended infor-
mation. The State filed a cross-appeal raising certain procedural
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issues, including the question of whether a new direct appeal is
an appropriate postconviction remedy under the circumstances
presented in this case. We granted the State’s petition to bypass.

ASSIGNMENTS OF ERROR

Meers assigns that the trial court erred in denying his motion
for discharge and that the postconviction court erred in denying
his claim that trial counsel was ineffective for failing to file a
motion to quash the amended information. On cross-appeal, the
State assigns that the postconviction court (1) lacked jurisdic-
tion to order a new direct appeal from a pretrial order denying
the motion to discharge; (2) erred in applying the reasoning of
Trotter, supra, to conclude that prejudice was presumed from
trial counsel’s failure to perfect the pretrial appeal; and (3) erred
in addressing the remainder of Meers’ postconviction claims
after ordering a new direct appeal.

ANALYSIS

[1,2] Where a defendant is denied his or her right to appeal
because counsel fails to perfect an appeal, the proper vehicle for
the defendant to seek relief is through the Nebraska Postconvic-
tion Act, Neb. Rev. Stat. § 29-3001 et seq. (Reissue 1995). State
v. Caddy, 262 Neb. 38, 628 N.W.2d 251 (2001); State v. Hess, 261
Neb. 368, 622 N.W.2d 891 (2001). The power to grant a new
direct appeal is implicit in § 29-3001, and the district court has
jurisdiction to exercise such a power where the evidence estab-
lishes a denial or infringement of the right to effective assistance
of counsel at the direct appeal stage of the criminal proceedings.
State v. Bishop, 263 Neb. 266, 639 N.W.2d 409 (2002); State v.
McCracken, 260 Neb. 234, 615 N.W.2d 902 (2000), abrogated on
other grounds, State v. Thomas, 262 Neb. 985, 637 N.W.2d 632
(2002); State v. Blunt, 197 Neb. 82, 246 N.W.2d 727 (1976). In
McCracken, we specifically rejected the State’s contention that
the power conferred by the postconviction act is limited to either
setting aside a criminal judgment because of a violation of the
defendant’s constitutional rights or denying postconviction relief
entirely. We held that in addition to the district court’s express
statutory power to void the entire criminal proceedings, a district
court had implicit authority to grant a new direct appeal “where
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the evidence establishes a denial or infringement of the right to
effective assistance of counsel at the direct appeal stage of the
criminal proceedings.” McCracken, 260 Neb. at 245, 615 N.W.2d
at 914.

Subsequently, in State v. Trotter, 259 Neb. 212, 609 N.W.2d 33
(2000), we held that if counsel deficiently fails to file or perfect
an appeal after being so directed by the criminal defendant after
a trial, conviction, and sentence, prejudice to the defendant will be
presumed under the test articulated in United States v. Cronic, 466
U.S. 648, 104 S. Ct. 2039, 80 L. Ed. 2d 657 (1984), and need not
be proved under the two-pronged test for determining ineffective
assistance of counsel under Strickland v. Washington, 466 U.S.
668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). In reaching this
conclusion, we relied on cases equating the failure to perfect a
direct appeal following conviction with a complete denial of any
assistance of counsel at a critical stage of the proceeding. See,
e.g., Castellanos v. U.S., 26 E.3d 717 (7th Cir. 1994) (approved in
Roe v. Flores-Ortega, 528 U.S. 470, 120 S. Ct. 1029, 145 L. Ed.
2d 985 (2000)).

[3,4] Unlike Trotter, supra; McCracken, supra; and other cases
in which we have recognized a new direct appeal as an appropri-
ate form of postconviction relief, the alleged deficiency of defense
counsel in this case occurred before, not after, the defendant was
convicted. A pretrial ruling on a motion for absolute discharge
based upon an accused criminal’s nonfrivolous claim that his or
her speedy trial rights were violated is final and appealable. State
v. Gibbs, 253 Neb. 241, 570 N.W.2d 326 (1997). The failure to file
a timely appeal from such an order forecloses appellate review of
the defendant’s claim of denial of the right to a speedy trial. State
v. Jacques, 253 Neb. 247, 570 N.W.2d 331 (1997). Here, Meers
contends that his trial counsel should have perfected an appeal
from the order denying his motion for discharge and that such
appeal would have averted his trial and conviction. We agree with
the State’s argument on cross-appeal that our holdings in
McCracken, supra; Trotter, supra; and related cases cannot be
logically extended to permit the postconviction remedy of a new
direct appeal where the claim of ineffective assistance of counsel
is based upon acts or omissions occurring in the pretrial or trial
stages of a criminal prosecution.
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We reach this conclusion for two reasons. First, the rationale
for granting a new direct appeal as postconviction relief does not
apply where the alleged deficiency in the performance of coun-
sel occurs prior to conviction. When a postconviction claim of
ineffective assistance of counsel is based solely upon counsel’s
failure to perfect an appeal from a conviction, a new direct appeal
permits restoration of the convicted defendant’s rights and status
at the time of counsel’s deficient performance by affording the
full statutory time to perfect and prosecute a direct appeal while
not disturbing the conviction, unless the appeal discloses
reversible error. Here, restoring the status quo at the time of the
alleged deficient performance would require setting aside the
conviction, which is not authorized by § 29-3001 unless the
defendant first demonstrates a violation of his or her constitu-
tional rights at the conviction proceedings.

Second, unlike the defendants in State v. Trotter, 259 Neb.
212, 609 N.W.2d 33 (2000), and other cases in which we have
approved a new direct appeal as a form of postconviction relief,
Meers has not been completely deprived of a direct appeal. The
absence of a timely appeal from the pretrial order denying dis-
charge on speedy trial grounds foreclosed appellate review on
that single issue, albeit a potentially dispositive one, but it did
not affect the right to seek appellate review of other issues. This
is evident from the fact that Meers’ counsel perfected a direct
appeal from his convictions and sentences, and this court fully
considered and rejected his claimed errors relating to venue, suf-
ficiency of the amended information and trial evidence, and the
sentences imposed. State v. Meers, 257 Neb. 398, 598 N.W.2d
435 (1999). Meers’ motion for postconviction relief cannot be
fairly construed as alleging that he was completely deprived of
the assistance of counsel at either the pretrial, trial, or appellate
stages of his criminal prosecution. Rather, his claim is analo-
gous to those postconviction cases in which a convicted defend-
ant contends that trial counsel was deficient in failing to raise
and preserve specific issues for appellate review. In such cases,
we have required the defendant to prove both deficient perform-
ance and resulting prejudice under the standard set out in
Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052, 80 L.
Ed. 2d 674 (1984). See, e.g., State v. Davlin, 265 Neb. 386, 658
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N.W.2d 1 (2003) (holding error in not objecting to jury instruc-
tion so that issue would be preserved for appellate review not
prejudicial under second prong of Strickland); State v. Harrison,
264 Neb. 727, 651 N.W.2d 571 (2002) (affirming denial of post-
conviction relief based in part upon determination that counsel’s
failure to properly raise and preserve certain issues not prejudi-
cial to defendant); State v. Tucker, 257 Neb. 496, 598 N.W.2d
742 (1999) (affirming denial of postconviction relief based in
part upon determination that even if counsel had preserved
motion to suppress for appeal, there was no reasonable proba-
bility that evidence would have been suppressed and that there-
fore defendant was not prejudiced).

We conclude that Meers’ claim can and should be fully adju-
dicated within this postconviction action utilizing the Strickland
test for determining the effectiveness of counsel. Thus, the criti-
cal issue is whether a timely appeal from the pretrial order deny-
ing absolute discharge would have resulted in a reversal and pre-
vented a subsequent trial and conviction. Only if that question is
resolved in the affirmative could the failure to perfect the appeal
be deemed prejudicial in the sense that it would have altered the
result of the prosecution. See, State v. Cook, 266 Neb. 465, 667
N.W.2d 201 (2003); State v. Leibhart, 266 Neb. 133, 662 N.W.2d
618 (2003). If it is determined that failure to perfect the appeal
constituted deficient performance which was prejudicial under
Strickland, the appropriate postconviction relief would not be a
new direct appeal, but, rather, an order vacating the convictions
and discharging Meers from custody. See State v. Bishop, 263
Neb. 266, 639 N.W.2d 409 (2002). This determination should be
made in the first instance by the district court.

We therefore conclude that the district court erred in award-
ing Meers a new direct appeal instead of adjudicating the mer-
its of Meers’ speedy trial claim in the context of a Strickland
prejudice analysis. Because the district court has therefore not
yet fully adjudicated Meers’ postconviction claims, neither of
his assignments of error is ripe for appellate review at this time,
and we do not reach them. On remand, the district court is
directed to resolve Meers’ claim that his trial counsel was in-
effective in failing to perfect an appeal from the order denying
his motion for discharge, utilizing the Strickland test as set forth
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above. That determination, together with disposition of any
other postconviction issues deemed necessary by the district
court, should be included in a final order awarding or denying
postconviction relief.

REVERSED AND REMANDED WITH DIRECTIONS.

JAcQAus L. MARTIN, APPELLEE AND CROSS-APPELLANT, V.
NEBRASKA DEPARTMENT OF CORRECTIONAL SERVICES
ET AL., APPELLANTS AND CROSS-APPELLEES.

671 N.W.2d 613
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GERRARD, J.
BACKGROUND

The plaintiff, JacQaus L. Martin, was committed to the cus-
tody of the Department of Correctional Services (DCS) on May
30, 1990, and is incarcerated at the Tecumseh State Correctional
Institution (TSCI). Martin has been found guilty of misconduct
at various disciplinary hearings and, as a result, has forfeited 32
months 15 days of good time. Of that time, forfeiture of 19
months 15 days was not personally approved by the chief exec-
utive officer of the TSCI. None of the forfeiture was personally
approved by the Director of Correctional Services (Director).

Neb. Rev. Stat. § 83-1,107 (Reissue 1999) provides, in rele-
vant part:

(2) The chief executive officer of a facility shall reduce
the term of a committed offender by six months for each
year of the offender’s term and pro rata for any part thereof
which is less than a year.

The total reductions shall be credited from the date of
sentence, which shall include any term of confinement
prior to sentence and commitment as provided pursuant to
section 83-1,106, and shall be deducted from the maxi-
mum term, to determine the date when discharge from the
custody of the state becomes mandatory.

(3) While the offender is in the custody of the department,
reductions of terms granted pursuant to subsection (2) of
this section may be forfeited, withheld, and restored by the
chief executive officer of the facility with the approval of the
director after the offender has been consulted regarding the
charges of misconduct.

(Emphasis supplied.) We note that some of the statutes and reg-
ulations relevant to this appeal have been amended during
Martin’s incarceration. The parties have not presented any
argument regarding these amendments, and we have deter-
mined that these changes do not affect our analysis of the
instant appeal. Therefore, we will cite to the current statutory
language for the sake of simplicity and convenience. See A & D
Tech. Supply Co. v. Nebraska Dept. of Revenue, 259 Neb. 24,
607 N.W.2d 857 (2000).
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On December 27, 2002, Martin filed a “42 U.S.C.A. § 1983
Civil Complaint, Petition For Declaratory, Injunctive & Other
Equitable Relief/Damages” against the DCS, Director Harold
W. Clarke, and various wardens and former wardens of the
TSCI and Nebraska State Penitentiary, purportedly in both their
official capacities and their individual capacities. The petition,
liberally construed, alleges that the defendants violated several
of Martin’s constitutional rights by failing to perform their duty
to personally review disciplinary actions under § 83-1,107.
Martin sought declaratory and injunctive relief restoring his
forfeited good time. Martin also sought injunctive relief “order-
ing Plaintiff [sic] immediate release from custody, and free-
dom, along with bus ticket to any destination chosen.” Finally,
Martin sought, as relevant to this appeal, money damages total-
ing $25,000,000 as compensation for violations of his constitu-
tional rights.

In an order dated March 3, 2003, the district court struck
Martin’s 42 U.S.C. § 1983 (2000) claims from his petition. The
basis for striking the 42 U.S.C. § 1983 claims was, apparently,
that the action was brought against the State and state officials
acting in their official capacities, and was barred by sovereign
immunity. See, e.g., Shearer v. Leuenberger, 256 Neb. 566, 591
N.W.2d 762 (1999) (neither State nor its officials acting in their
official capacities are “persons” under 42 U.S.C. § 1983).

In an order dated June 5, 2003, the district court concluded
that Martin’s good time had been improperly forfeited and
should be restored to Martin. The court concluded, in relevant
part, that

while Neb. Rev. Stat. § 83-173 allows the [D]irector to del-
egate appropriate powers and duties to department heads, it
is not an appropriate power to delegate the forfeiture, with-
holding, and restoration of good time to the Chief Executive
Officers of the facilities, in contravention of Neb. Rev. Stat.
§ 83-1,107.
(Emphasis in original.) The court ordered that 32 months 15
days of Martin’s good time be restored. The State timely
appealed, Martin cross-appealed, and we moved the case to our
docket pursuant to our authority to regulate the caseloads of the
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appellate courts of this state. See Neb. Rev. Stat. § 24-1106(3)
(Reissue 1995).

ASSIGNMENTS OF ERROR
The State’s amended brief assigns that the district court erred
in finding that the Director could not delegate the authority to
approve forfeiture of good time given to the Director in
§ 83-1,107(3). As developed by the arguments in the State’s
amended brief, (1) the State claims that the district court lacked
jurisdiction over Martin’s petition because (a) the State has
sovereign immunity from declaratory judgments and Martin’s
petition fails to state a cause of action against the defendants in
their individual capacities and (b) Martin is collaterally attacking
his disciplinary action, and (2) the State claims that the Director’s

approval of forfeiture of good time is delegable.

On cross-appeal, Martin assigns that

the lower courts errored [sic] by not grantting [sic] the
Plaintiff the monetary relief that he seeks, sought in the
original petition,for [sic] the damages that the 5th, and 8th
Amendments violations [sic] of his U.S., and State Of
Nebraska Constitutional Rights, pursuant to Neb. Rev.

Stat. [§] 25-1146, for the overtime served.

STANDARD OF REVIEW
[1] This appeal presents questions of law, regarding which an
appellate court is obligated to reach a conclusion independent of

the determination reached by the court below. See Wood v.
Wood, 266 Neb. 580, 667 N.W.2d 235 (2003).

ANALYSIS

JURISDICTION

[2-4] We first consider the State’s jurisdictional argument.
Before reaching the legal issues presented for review, it is the duty
of an appellate court to settle jurisdictional issues presented by a
case. Dawes v. Wittrock Sandblasting & Painting, 266 Neb. 526,
667 N.W.2d 167 (2003). The State argues that Martin’s petition
for declaratory judgment is barred by sovereign immunity. An
action against a public officer to obtain relief from an invalid act
or from an abuse of authority by the officer or agent is not a suit
against the state and is not prohibited by sovereign immunity.
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State ex rel. Steinke v. Lautenbaugh, 263 Neb. 652, 642 N.W.2d
132 (2002). However, suits which seek to compel an affirmative
action on the part of state officials are barred by sovereign immu-
nity. Id.

The facts of this case closely resemble those presented in
Perryman v. Nebraska Dept. of Corr. Servs., 253 Neb. 66, 568
N.W.2d 241 (1997), disapproved, Johnson v. Clarke, 258 Neb.
316, 603 N.W.2d 373 (1999), in which an inmate brought a
declaratory judgment action to determine whether DCS officials
properly revoked his good time credit and to compel restitution
of his good time credit. This court held that the inmate’s action
against the defendants was barred by sovereign immunity
because he was seeking to compel an affirmative action on the
part of the officials. See id. This court stated that the inmate’s
good time credit had already been taken away from him and that
the inmate sought to compel immediate restitution of his good
time credit. See id. The relief sought was affirmative and within
the scope of sovereign immunity. See id. Therefore, the district
court lacked subject matter jurisdiction. See id.

However, we overruled Perryman in Johnson, supra. In
Johnson, an inmate brought a declaratory judgment action
against officials of the DCS seeking declaratory relief regarding
his rights under parole eligibility statutes and seeking restora-
tion of his parole eligibility. We read the petition “as seeking a
determination of whether defendants invalidly determined that
he was not eligible for parole on the parole eligibility date he
claims he was originally given.” Id. at 320, 603 N.W.2d at 376.
We held that the inmate sought to restrain the defendants from
performing an invalid act, and we disapproved Perryman, supra,
to the extent that it characterized such relief as affirmative. See
Johnson, supra.

Relying in part upon Johnson, we also rejected the State’s
claim of sovereign immunity in Lautenbaugh, supra. In
Lautenbaugh, the relators, a political candidate and an individual
voter, brought an action against a county election commissioner
seeking a writ of mandamus compelling the commissioner to
restore the original district number to the adjusted territory of a
school board election subdistrict. We concluded that the action
was not, in reality, an action brought against the State or one of its
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political subdivisions, because the action did not seek affirmative
relief. See id. We noted that the basis for the relators’ claims was
that the election commissioner exceeded his statutory authority to
adjust subdistrict boundaries, and the relators sought relief from
what they alleged to be an invalid act or an abuse of authority by
the election commissioner. See id. We stated that “[i]n this situa-
tion, the relief requested is affirmative only to the extent that it
requests [the election commissioner’s] actions be nullified if
determined to be invalid.” State ex rel. Steinke v. Lautenbaugh,
263 Neb. 652, 662, 642 N.W.2d 132, 140 (2002). Because the
mandamus was brought only to remedy alleged unlawful acts of
the official, the court did not lack subject matter jurisdiction due
to sovereign immunity. See id.

Based on our recent decisions in Johnson and Lautenbaugh, we
conclude that the district court did not lack jurisdiction in the
present case. The basis for Martin’s claim is that the defendants
exceeded their statutory authority in forfeiting Martin’s good time
credits, and his petition essentially seeks a declaration that the
defendants have executed that forfeiture invalidly. Compare,
Lautenbaugh, supra; Johnson v. Clarke, 258 Neb. 316, 603
N.W.2d 373 (1999). The relief requested (at least, after dismissal
of the 42 U.S.C. § 1983 claims) was affirmative only to the extent
it requested that the defendants’ actions be nullified if determined
to be invalid. Compare Lautenbaugh, supra. Consequently, we
conclude that the State’s sovereign immunity argument is without
merit, and the district court did not lack subject matter jurisdiction
over Martin’s petition.

[5] The State also argues, in what it claims is a jurisdictional
defect, that the district court erred by permitting Martin to use a
declaratory judgment action to collaterally attack disciplinary
determinations that should have been directly appealed under the
Administrative Procedure Act. See, e.g., Billups v. Nebraska
Dept. of Corr. Servs. Appeals Bd., 238 Neb. 39, 469 N.W.2d 120
(1991); Moore v. Black, 220 Neb. 122, 368 N.W.2d 488 (1985);
Dailey v. Nebraska Dept. of Corr. Servs., 6 Neb. App. 919, 578
N.W.2d 869 (1998). However, the rule against collateral attacks
on prior judgments is based upon the doctrine of res judicata. See
Kirkland v. Abramson, 248 Neb. 675, 538 N.W.2d 752 (1995)
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(final judgment on merits of claim before administrative agency
is res judicata and may not be relitigated). Cf. Moore, supra.

[6] Res judicata is an affirmative defense which must ordinar-
ily be pleaded to be available. DeCosta Sporting Goods, Inc. v.
Kirkland, 210 Neb. 815, 316 N.W.2d 772 (1982). The State’s
answer to Martin’s operative amended petition does not plead res
judicata as a defense, nor does the record contain any indication
that res judicata was raised as an issue by any filing in the district
court. Compare id. While we may invoke the doctrine on our own
motion, see Abramson, supra, we decline to do so in this case,
and we do not consider the State’s argument that Martin’s peti-
tion is a collateral attack on a prior judgment.

DELEGATION OF AUTHORITY
We next turn to the State’s argument that the district court
erred in concluding that § 83-1,107 requires the Director to per-
sonally approve forfeitures of good time and that this authority is
nondelegable. We confronted a similar issue in Fulmer v. Jensen,
221 Neb. 582, 379 N.W.2d 736 (1986). In Fulmer, the plaintiff’s
motor vehicle operator’s license was revoked by the Department
of Motor Vehicles (DMV) after he was arrested for driving while
intoxicated but refused to consent to a body fluid test. The statute
then in effect, Neb. Rev. Stat. § 39-669.16 (Reissue 1984), pro-
vided in relevant part that
[u]pon receipt of the officer’s report of such refusal, the
Director of Motor Vehicles shall notify such person of a
date for hearing before him or her as to the reasonableness
of the refusal to submit to the test. . . . After granting the
person an opportunity to be heard on such issue, if it is not
shown to the director that such refusal to submit to such
chemical test was reasonable, the director shall summarily
revoke the motor vehicle operator’s license or nonresident
operating privilege of such person for a period of one year
from the date of such order. For the purpose of such hear-
ing, the director may appoint an examiner who shall have
such power to preside at such hearing, to administer oaths,
examine witnesses and take testimony, and thereafter
report the same to the director.
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In Fulmer, supra, a hearing was held before a hearing officer, as
provided by statute, and the hearing officer delivered a synopsis
of the testimony to the deputy director of the DMV. The decision
to revoke the plaintiff’s license was made by the deputy direc-
tor. See id. The plaintiff appealed the revocation to this court,
arguing that the director of the DMV had illegally delegated her
authority to determine whether the plaintiff’s license should be
revoked. See id.
[7] We rejected the plaintiff’s argument. We cited Neb. Rev.
Stat. § 60-1503 (Reissue 1984), which provided that “[t]he
Director of Motor Vehicles shall have authority to employ such
personnel, including legal, and technical advisors as may be nec-
essary to carry out the duties of his [or her] office.” We noted the
testimony of the director of the DMV that the DMV reviewed, at
that time, up to 1,600 implied consent cases a year, making it
impossible for her to personally review every case. See Fulmer,
supra. We held that “[t]he authority to delegate discretionary and
quasi-judicial powers to agency subordinates is implied where the
powers bestowed upon an agency head ‘are impossible of per-
sonal execution.”” Id. at 585, 379 N.W.2d at 739, quoting 2 Am.
Jur. 2d Administrative Law § 223 (1962). We concluded that
“[t]he law does not preclude practicable administrative
procedure in obtaining the aid of assistants in the depart-
ment, apparently to any extent so long as the agency does
not abdicate its power and responsibility and preserves for
itself the right to make the final decision.” The authority of
the director to delegate her implied consent revocation
duties is fairly implied by § 60-1503. We conclude that the
appellee director did not unlawfully delegate her responsi-
bilities under § 39-669.16.

(Emphasis supplied.) Fulmer v. Jensen, 221 Neb. 582, 585, 379

N.W.2d 736, 739 (1986), quoting 2 Am. Jur. 2d, supra, § 224.

Accord Koepp v. Jensen, 230 Neb. 489, 432 N.W.2d 237 (1988).

The statutory provisions relevant to the instant case set forth
the authority of the Director to delegate his duties even more
explicitly than the statute upon which we relied in Fulmer,
supra. Like the statute at issue in Fulmer, § 83-1,107 explicitly
assigns the duty of reviewing forfeiture of good time to the
Director. However, Neb. Rev. Stat. § 83-173(4) and (5) (Reissue
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1999) specifically provides that the Director of the DCS shall
“la]ppoint and remove the chief executive officer of each [cor-
rectional] facility and delegate appropriate powers and duties to
him or her” and “[a]ppoint and remove employees of the depart-
ment and delegate appropriate powers and duties to them.’
(Emphasis supplied.) Neb. Rev. Stat. § 83-177 (Reissue 1999)
further provides, in relevant part, that
[d]eputy or associate wardens or assistant superintendents
in each facility shall advise and be responsible to the chief
executive officer of the facility and shall have such pow-
ers and duties as the chief executive officer delegates to
them in accordance with law or pursuant to the directions
of the director.
(Emphasis supplied.) That authority has been exercised, as rele-
vant to this appeal, by 68 Neb. Admin. Code, ch. 6, § 007 (2000),
which provides that “[t]he disciplinary committees of each facil-
ity shall conduct hearings, render decisions, and impose appro-
priate penalties for violations of the Code of Offenses, with the
review and approval of the Chief Executive Officer or designee.”
See, also, 68 Neb. Admin. Code, ch. 6, § 008 (2000) (committees
may impose loss of good time).

The record also contains an affidavit, admitted without objec-
tion, in which the Director averred that, pursuant to § 007, he
had delegated his duty to approve the forfeiture, withholding,
and restoration of good time to the chief executive officers of
DCS facilities. The Director averred that the DCS “held approx-
imately 16,765 disciplinary hearings during 2002[,] any one of
which could have resulted in loss of good time[,] and nearly
1700 of which during that time period did result in loss of good
time.” The Director explained that his position involved a large
number of responsibilities and that it was “physically impossi-
ble for [him] to review each and every loss of good time by
inmates and to perform the other duties of [his] office without
delegating duties.”

Based on the record before us and the relevant statutes, we
conclude that the Director, and the chief executive officers of the
TSCI, acted within their authority in delegating to subordinate
officials the duty to approve the forfeiture of good time. It is
only possible for an agency head to delegate duties that have
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been conferred upon the delegator in the first instance. While
§ 83-1,107 provides that good time may be “forfeited . . . by the
chief executive officer of the facility with the approval of the
director,” we do not read § 83-1,107 as excepting the duty to
approve the forfeiture of good time from their authority to dele-
gate duties, derived from the general principles of administrative
law we explained in Fulmer v. Jensen, 221 Neb. 582, 379
N.W.2d 736 (1986), and expressly set forth in §§ 83-173 and
83-177. In other words, the Department, by setting up a practi-
cal system of determining the forfeiture (or nonforfeiture) of
good time with due process fully preserved, has in no way abdi-
cated its power and responsibility, and in fact “ ‘preserve[d] for
itself the right to make the final decision.”” See Fulmer, 221
Neb. at 585, 379 N.W.2d at 739. Consequently, we conclude that
the State’s assignment of error has merit, and the judgment of
the district court must be reversed.

Martin argues, on cross-appeal, that he was entitled to a num-
ber of additional remedies that the district court failed to award,
including monetary damages. However, as best we can deter-
mine, all of Martin’s arguments are premised on the underlying
statutory argument that we rejected above. Therefore, based on
our analysis of the State’s assignment of error, we also conclude
that Martin’s cross-appeal is without merit.

CONCLUSION

The district court erred in concluding that the Director’s duty to
approve the forfeiture of good time was nondelegable. The judg-
ment of the district court is reversed, and the cause is remanded
with directions to dismiss Martin’s petition in its entirety.

REVERSED AND REMANDED WITH DIRECTIONS.

McCoRMACK, J., not participating.

STEPHAN, J., dissenting.

Neb. Rev. Stat. § 83-1,107(3) (Reissue 1999) authorizes certain
actions to be taken with respect to an offender’s “good time” if the
offender is guilty of misconduct while in the custody of the
Department of Correctional Services. The statute provides that
good time may be “forfeited, withheld, and restored by the chief
executive officer of the facility with the approval of the director
after the offender has been consulted regarding the charges of
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misconduct.” (Emphasis supplied.) From the plain language of the
statute, I understand this is to be a two-step procedure, with each
step occurring at a different level of the administrative structure.
The initial decision to take away an offender’s good time is to be
made at the facility level by the chief executive of the facility.
That decision must then be approved at the departmental level by
the Director of Correctional Services (Director).

I agree with the general principle that under Fulmer v. Jensen,
221 Neb. 582, 379 N.W.2d 736 (1986), and applicable statutory
authority, certain administrative powers may be lawfully dele-
gated to subordinates. I do not question the delegation of the
chief executive officer’s responsibility under § 83-1,107 to the
disciplinary committee at the facility under 68 Neb. Admin.
Code, ch. 6, §§ 005, 007, and 008 (2000). That delegation
involves the first step of the good time forfeiture process, i.e., the
initial determination that good time should be forfeited. In my
view, as long as this determination is made at the facility level, it
does not matter whether it is made personally by the chief exec-
utive officer or by the disciplinary committee of that facility pur-
suant to a delegation of authority.

However, the second step of the process is problematic in this
case. Under § 83-1,107(3), the Director must approve a forfeiture
of good time that has been determined at the facility level. I agree
that the Director could not be expected to review each case per-
sonally and that thus delegation to someone is permissible under
Fulmer. Moreover, as the majority correctly notes, the Director
has specific authority to delegate statutory responsibility to sub-
ordinates. But such authority is not carte blanche. Under Neb.
Rev. Stat. § 83-173(4) (Reissue 1999), the Director may delegate
“appropriate powers and duties” to the chief executive officer of
each facility. A separate subsection of that statute, § 83-173(5),
authorizes the Director to delegate ‘“appropriate powers and
duties” to “employees of the department.” The fact that the
statute makes a distinction between delegation of authority to
chief executive officers of correctional facilities and delegation
to other department employees indicates that some powers and
duties of the director may be appropriately delegated to a chief
executive officer under § 83-173(4), while others may not and
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must be delegated, if at all, to some other departmental employee
pursuant to § 83-173(5).

I agree with the district court that the Director’s power to
approve a forfeiture of good time is not an appropriate power for
delegation to the chief executive officer of the facility where the
prisoner is in custody. Such a delegation would alter the statu-
tory scheme of determination of forfeiture at the facility level
subject to approval at the departmental level by placing the
entire process at the facility level. In effect, the chief executive
officer would be given authority to approve his or her own
actions. An administrative agency may not employ its rulemak-
ing power to modify, alter, or enlarge provisions of a statute
which it is charged with administering. City of Omaha v. Kum &
Go, 263 Neb. 724, 642 N.W.2d 154 (2002); Spencer v. Omaha
Pub. Sch. Dist., 252 Neb. 750, 566 N.W.2d 757 (1997). It logi-
cally follows that administrative officers may not delegate their
statutory powers and duties to subordinates in such a manner as
to modify a specific statutory procedure.

In my opinion, the judgment of the district court is correct
and should be affirmed. I therefore respectfully dissent.

CONNOLLY, J., joins in this dissent.

TYLESHA L. MASON AND FERNANDEZ MASON, BY AND THROUGH
Lisa CANNON, AS THEIR NEXT FRIEND, ET AL., APPELLEES, V.
STATE OF NEBRASKA ET AL., APPELLANTS.

672 N.W.2d 28

Filed December 5, 2003. No. S-01-1265.

1. Statutes: Judgments: Appeal and Error. Statutory interpretation presents a ques-
tion of law. When reviewing questions of law, an appellate court has an obligation to
resolve the questions independently of the conclusion reached by the trial court.

2. Statutes: Legislature: Intent. When a statute is ambiguous and must be construed,
the principal objective is to determine and give effect to the legislative intent of the
enactment.

3. Statutes: Intent. In construing a statute, a court must look at the statutory objective
to be accomplished, the problem to be remedied, or the purpose to be served, and then
place on the statute a reasonable construction which best achieves the purpose of the
statute, rather than a construction defeating the statutory purpose.
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4. Statutes: Legislature: Intent. In construing an ambiguous statute, a court may exam-
ine the legislative history of the act in question to assist in ascertaining the intent of
the Legislature.

5. Constitutional Law: Equal Protection. The Equal Protection Clause of the U.S.
Constitution does not forbid classifications; it simply keeps governmental decision-
makers from treating differently persons who are in all relevant respects alike.

6. Equal Protection: Statutes. If no suspect classification or fundamental right is impli-
cated by an equal protection challenge, a legislative enactment will be viewed as a valid
exercise of state power if it is rationally related to a legitimate governmental purpose.

7. Constitutional Law: Equal Protection. The rational relationship standard, as the most
relaxed and tolerant form of judicial scrutiny under the Equal Protection Clause of the
14th Amendment to the U.S. Constitution, is offended only if a classification rests on
grounds which are wholly irrelevant to the achievement of the government’s objectives.

8. Statutes: Public Health and Welfare: Contracts: Words and Phrases. “Participation
in the program,” within the meaning of Neb. Rev. Stat. § 68-1724(2)(b) (Reissue 1996),
refers to participation in a self-sufficiency contract as described in Neb. Rev. Stat.
§ 68-1719 (Reissue 1996), and the family cap established by § 68-1724(2)(b) does not
apply to families who are not participating in a self-sufficiency contract.
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GERRARD, J.

Nebraska’s Welfare Reform Act (Act), Neb. Rev. Stat.
§ 68-1708 et seq. (Reissue 1996 & Cum. Supp. 2002), generally
requires that while receiving cash assistance benefits, recipient
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families in which at least one adult has the capacity to work
must participate in a “self-sufficiency contract,” which sets forth
certain approved work-related activities in which recipients
must engage. See Kosmicki v. State, 264 Neb. 887, 652 N.W.2d
883 (2002). When no adult in the family has the capacity to
work, however, no self-sufficiency contract is required. See 468
Neb. Admin. Code, ch. 2, § 020.01(3)(b) (2002).

The Act also contains a “family cap,” which generally operates
to prevent cash assistance benefits from increasing because a
child is born into a recipient family more than 10 months after the
family accepts cash assistance. See § 68-1724(2)(b); 468 Neb.
Admin. Code, ch. 2, § 007.01 (2001). The issue presented in this
appeal is whether the Legislature intended the family cap to apply
when there is no adult in the family with the capacity to work.

BACKGROUND

The underlying facts of this case are essentially undisputed.
The plaintiffs are children from families that are headed by sin-
gle mothers and have received cash assistance payments from
the aid to dependent children (ADC) program. See Neb. Rev.
Stat. § 43-501 et seq. (Reissue 1998 & Cum. Supp. 2002). See,
generally, King v. Smith, 392 U.S. 309, 88 S. Ct. 2128, 20 L. Ed.
2d 1118 (1968); Knowlton v. Harvey, 249 Neb. 693, 545 N.W.2d
434 (1996) (describing ADC). The defendants are the State of
Nebraska, the Department of Health and Human Services, and
the department’s director (collectively the Department). None of
the families participate in a self-sufficiency contract, and the
Department does not dispute that each plaintiff’s mother is dis-
abled and has no capacity to work within the meaning of the
Act. The plaintiffs were each born more than 10 months after
their mothers began receiving ADC benefits. Each family was
informed by the Department that, due to the family cap, the fam-
ily’s cash assistance payments would not be increased because
of the additional child.

The plaintiffs filed a class action in the district court, seeking
injunctive and declaratory relief based on their claim that the fam-
ily cap does not apply to families without a self-sufficiency con-
tract. (The Department’s appeal presents no argument with
respect to class certification or the plaintiffs’ choice to collaterally
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attack the Department’s denial of increased ADC benefits.) The
court determined that the family cap did not apply to families
without a self-sufficiency contract and enjoined the Department
from enforcing the family cap under those circumstances. The
Department appeals.

ASSIGNMENTS OF ERROR
The Department assigns, as consolidated and restated, that
the court erred in (1) holding that the family cap does not apply
to the plaintiffs’ class and (2) not finding that the plaintiffs’
interpretation of the family cap would result in unconstitutional
discrimination.

STANDARD OF REVIEW
[1] Statutory interpretation presents a question of law. When
reviewing questions of law, an appellate court has an obligation
to resolve the questions independently of the conclusion reached

by the trial court. State ex rel. City of Alma v. Furnas Cty. Farms,
266 Neb. 558, 667 N.W.2d 512 (2003).

ANALYSIS

Before addressing the precise issue of statutory interpretation
that is presented by this appeal, it is necessary to examine, in
more detail, the statutory framework of the Act. The intent of the
Act was, in part, to reform the welfare system to remove dis-
incentives to employment, promote economic self-sufficiency,
and provide individuals and families with the support needed to
move from public assistance to economic self-sufficiency. See,
§ 68-1709; Kosmicki v. State, 264 Neb. 887, 652 N.W.2d 883
(2002). The Act was intended to change public assistance from
entitlements to temporary, “contract-based” support, accom-
plished through individualized assessments of the personal and
economic resources of the applicant and the use of individualized
self-sufficiency contracts. See, § 68-1709; Kosmicki, supra. To
that end, the Act limits most recipients of public assistance to no
more than 2 years of cash assistance and generally requires that
while receiving cash assistance benefits, recipients engage in cer-
tain approved work-related activities. See Kosmicki, supra. These
work-related activities are provided through the “Employment
First” program. See 468 Neb. Admin. Code, ch. 2, § 020 (2002).
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When an individual or family applies for public assistance
benefits, a comprehensive assessment of the applicant’s personal
and financial assets is conducted by the Department. Based on
the results of the assessment, the applicant and Department case
manager may develop a self-sufficiency contract detailing the
responsibilities, roles, and expectations of the applicant family,
the case manager, and other service providers. See, §§ 68-1719
and 68-1720; Kosmicki, supra. Cash assistance is then provided
only while recipients are actively engaged in the specific
Employment First activities outlined in the self-sufficiency con-
tract. See, § 68-1723; Kosmicki, supra.

However, those who are found to be incapacitated, and unable
to engage in employment or training, are not required to partici-
pate in the self-sufficiency contract. See § 020.01(3)(b). Instead,
these individuals and families are placed in the “non-time limited
benefit group.” See id. Non-time-limited assistance is intended
for families for whom full self-sufficiency is not possible,
because of the mental, emotional, or physical conditions of the
adult members included in the family unit. See 468 Neb. Admin.
Code, ch. 2, § 020.09A (2002). Families on non-time-limited
assistance are, as the term suggests, not subject to the time lim-
its of the Act. Id. Each plaintiff’s family has been placed, due to
disability, in the non-time-limited benefit group.

The Act provides that for families receiving cash assistance ben-
efits, the “payment standard shall be based upon family size.”
§ 68-1724(2)(b). The family cap provision specifically states, as
relevant, that “[a]ny child born into the recipient family after the
initial ten months of participation in the program shall not increase
the cash assistance payment . . . .” Id. The Department has inter-
preted the phrase “participation in the program” to refer to the
receipt of cash assistance benefits such as ADC. Thus, the
Department has promulgated regulations which apply the family
cap to families who receive benefits pursuant to a non-time-limited
agreement. See § 007.01. Pursuant to § 007.01, the Department
refused to provide additional benefits to the plaintiffs’ families
when their births increased the size of their families.

The plaintiffs argue, on the other hand, that the phrase “par-
ticipation in the program” refers not to the receipt of benefits, but
to a self-sufficiency contract. Thus, the plaintiffs contend that the
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family cap created by § 68-1724(2)(b) does not apply to families
in the non-time-limited benefit group and that the Department
exceeded its statutory authority when it adopted regulations that
prevented the plaintiffs’ cash assistance benefits from increasing
when their families grew. The parties’ disagreement over the
meaning of § 68-1724(2)(b) is the issue now before this court.
The Department argues that the district court erred in rejecting
the Department’s interpretation of the statute.

[2] It is not clear, from the language of the Act, in which “pro-
gram” a recipient must be participating for the family cap to
apply pursuant to § 68-1724(2)(b). The language of the family
cap can be read to refer to the ADC program, but can also be read
to refer to a self-sufficiency contract. Consequently, we look to
the purposes of the Act and ADC benefits and the legislative his-
tory of the Act in order to ascertain the Legislature’s intent.
When a statute is ambiguous and must be construed, the princi-
pal objective is to determine and give effect to the legislative
intent of the enactment. Premium Farms v. County of Holt, 263
Neb. 415, 640 N.W.2d 633 (2002). For the reasons that follow,
we conclude that the Legislature intended the family cap to apply
only to families participating in the Employment First program
under a self-sufficiency contract and that the Department’s
assignments of error to the contrary are without merit.

As previously noted, the Legislature declared that the intent of
the Act was, in part, to reform the welfare system to remove dis-
incentives to work, promote economic self-sufficiency, and pro-
vide individuals and families the support needed to move from
public assistance to economic self-sufficiency. See § 68-1709.
However, § 68-1709 also expresses the Legislature’s intent to
“provid[e] continuing assistance and support . . . for individuals
and families with physical, mental, or intellectual limitations pre-
venting total economic self-sufficiency.” Furthermore, protection
of dependent children is the paramount goal of ADC. King v.
Smith, 392 U.S. 309, 88 S. Ct. 2128, 20 L. Ed. 2d 1118 (1968).
We have stated that the ADC program aims, among other things,
“to encourage the care of dependent children in their own homes
by parents who experience a substantial reduction in their ability
to care for or support their dependent children.” Knowlton v.
Harvey, 249 Neb. 693, 703, 545 N.W.2d 434, 441 (1996).
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The Department’s interpretation of the family cap does not
serve to advance any of these expressed purposes. To the extent
that the family cap serves to promote a transition from public
assistance to economic self-sufficiency, there is little to be
gained in applying the family cap to families who receive non-
time-limited assistance because full self-sufficiency is unrealis-
tic. Furthermore, the Department’s interpretation of the family
cap does not advance the Legislature’s intent to provide contin-
uing assistance and support for individuals and families with
disabilities, and undermines the goal of the ADC program to
protect dependent children.

[3] In construing a statute, a court must look at the statutory
objective to be accomplished, the problem to be remedied, or the
purpose to be served, and then place on the statute a reasonable
construction which best achieves the purpose of the statute,
rather than a construction defeating the statutory purpose. In re
Interest of DeWayne G. & Devon G., 263 Neb. 43, 638 N.W.2d
510 (2002). The expressed purposes of the Act and ADC bene-
fits are inconsistent with the Department’s interpretation of
§ 68-1724(2)(b).

[4] Furthermore, the legislative history of the Act does not sup-
port the Department’s interpretation of § 68-1724(2)(b). In con-
struing an ambiguous statute, a court may examine the legislative
history of the act in question to assist in ascertaining the intent of
the Legislature. Jacobson v. Solid Waste Agency of Northwest
Neb., 264 Neb. 961, 653 N.W.2d 482 (2002). The primary purpose
of the Act is to require adults “who are able to work . . . to par-
ticipate in one or more ways, such as education, job seeking skills
training, work experience, job search or employment.” (Emphasis
supplied.) Introducer’s Statement of Intent, L.B. 1224, Committee
on Health and Human Services, 93d Leg., 1st Sess. (Feb. 10,
1994). As explained by then Governor E. Benjamin Nelson, testi-
fying in support of L.B. 1224:

The goal of LB 1224 is to move recipients who are able to
work from welfare to productive work so that they are able
to support their families and themselves as well. These ini-
tiatives will not excuse government from the responsibility
of assisting people who truly depend on public assistance
for their ongoing day-to-day survival. . . . In short, we want
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to reshape Nebraska’s public policy to keep people out of
the welfare system by focusing on job training and decent
jobs, jobs that will enable people to support their families,
to help all who are able to move quickly beyond welfare to
the job market and a decent job. For those who are unable
to leave public assistance, we want to support them also in
keeping their human dignity.
Committee on Health and Human Services Hearing, 93d Leg.,
1st Sess. 5 (Feb. 10, 1994). “[T]hose folks who are unable to
work will be taken care of in the manner as they have in the past
and we will work to support them.” Id. at 7.

Similarly, Mary Dean Harvey, director of the then Department
of Social Services, testified that “[o]nly those persons who are
recipients of Aid to Dependent Children who are able to work will
be included in this first cut of the project.” (Emphasis supplied.)
Id. at 39. Harvey testified, regarding the family cap, that “[c]hil-
dren born to a family after the initial ten months of program par-
ticipation will not increase the cash participation” because “[t]he
cash assistance payment standard will be based on the family size
at the time of the contract”” (Emphasis supplied.) Id. at 42.
Harvey’s testimony that the 10-month period would commence
“at the time of the contract” suggests that the “program” at issue
is based on participation in a self-sufficiency contract.

Furthermore, the family cap was extensively discussed during
the floor debate on L.B. 1224, and an amendment to the bill was
offered that would have removed the family cap. In speaking
against that amendment, Senators Don Wesely and Jessie
Rasmussen each explained that the family cap was premised on
the existence and obligations of a self-sufficiency contract. As
Senator Wesely explained:

The idea is you come into ADC, you sign the self-
sufficiency contract, that’s a contract between the state and
the family . . . . Part of the contract is envisioned to say this
amount of children that now are in the family will be cov-
ered and have this assistance. . . . But if, ten months after
that contract, you bear a child, what we’re saying is we
signed a contract, we had an understanding of what the
conditions were and a decision was made to have another
child . . . there will not be the additional [cash assistance].
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Floor Debate, 93d Leg., 1st Sess. 11940 (Mar. 29, 1994). Accord
Floor Debate, L.B. 455, 94th Leg., 1st Sess. 7966-67 (May 23,
1995). See, also, Floor Debate, L.B. 1224, 93d Leg., 1st Sess.
11951 (Mar. 29, 1994) (remarks of Senator Rasmussen); Floor
Debate, L.B. 455, 94th Leg., 1st Sess. 5014 (Apr. 20, 1995)
(remarks of Senator Connie Day).

Read as a whole, the legislative history indicates that the
Legislature intended the family cap to apply to individuals and
families participating in the Employment First program pur-
suant to a self-sufficiency contract. Discussion of the family
cap was focused on the need to promote self-sufficiency, and to
the extent that individuals and families unable to achieve self-
sufficiency were discussed, it was indicated that their support
would not be substantially affected by the Act. There is, at the
very least, no evidence to support applying the family cap to
families in the non-time-limited benefit group, and in the
absence of that clearly expressed intent, we must construe
§ 68-1724(2)(b) to effectuate the beneficent purposes of the Act
and the ADC program. Cf., Dillard Dept. Stores v. Polinsky,
247 Neb. 821, 530 N.W.2d 637 (1995) (Employment Security
Law liberally construed to accomplish its beneficent purposes);
Belitz v. City of Omaha, 172 Neb. 36, 108 N.W.2d 421 (1961)
(pension laws, as statutes of beneficial character, should be lib-
erally construed in favor of those intended to be benefited).

The Department argues that the district court’s interpretation
of the family cap could hurt some ADC recipients. The
Department contends that some families receive child support
on behalf of newly born children and that those families would
be required to turn that child support over to the Department if
the families received ADC cash assistance for the same children.
The Department’s argument fails for two reasons. First, while
some families receive child support and might lose money as a
result of accepting ADC benefits, many other families are
unable to collect child support, and would benefit from addi-
tional ADC cash assistance. In other words, no matter how the
cap is applied, some families will benefit, while others may be
disadvantaged. The Department’s argument provides no basis
for preferring one interpretation over the other.
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More significant, however, is that the objective of statutory
interpretation is to determine and give effect to the intent of
the Legislature. See Premium Farms v. County of Holt, 263
Neb. 415, 640 N.W.2d 633 (2002). The purpose of the family
cap is obviously not to protect families’ abilities to retain child
support payments. Because the Department’s observations
regarding child support do not illuminate legislative intent,
they are irrelevant to our interpretation of the family cap.

Finally, the Department argues that the district court’s inter-
pretation of § 68-1724(2)(b) would render the family cap
unconstitutional. The Department notes, correctly, that when a
challenged statute is susceptible to more than one reasonable
construction, a court uses the construction that will achieve the
purposes of the statute and preserve the statute’s validity.
Southeast Rur. Vol. Fire Dept. v. Neb. Dept. of Rev., 251 Neb.
852, 560 N.W.2d 436 (1997). The Department contends that
we should adopt its interpretation of the family cap in order to
prevent the family cap from violating the Equal Protection
Clause of the U.S. Constitution.

The Department’s argument is that the equal protection
rights of those able to work would be violated if the family cap
was applied to individuals and families with the capacity to
work, but not to individuals and families without the capacity
to work. The Department asserts that the family cap must “uni-
formly be applied to all participants in the ADC program.”
Brief for appellant at 21.

This argument is without merit, for which the Department
should be thankful. The Department may be overlooking the
implications of its advocacy in this particular appeal. The
Department’s equal protection analysis could, if adopted, result
in the invalidation of the entire Act. After all, the Act is
premised on the distinction between families participating in
self-sufficiency contracts and those receiving non-time-limited
benefits. Logically, the “uniform” treatment urged by the
Department would mean uniform application not only of the
family cap, but all the requirements of the Act—including, for
example, time-limited benefits, work-related activities, and
self-sufficiency contracts.
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[5-7] The Department’s argument fails, however, because
there is a rational basis for treating the plaintiffs differently from
others who are subject to the family cap. The Equal Protection
Clause of the U.S. Constitution does not forbid classifications;
it simply keeps governmental decisionmakers from treating dif-
ferently persons who are in all relevant respects alike. Pfizer v.
Lancaster Cty. Bd. of Equal., 260 Neb. 265, 616 N.W.2d 326
(2000). Since no suspect classification or fundamental right is
implicated in this case, the Act will be viewed as a valid exer-
cise of state power if it is rationally related to a legitimate gov-
ernmental purpose. See Bauers v. City of Lincoln, 255 Neb. 572,
586 N.W.2d 452 (1998). The rational relationship standard, as
the most relaxed and tolerant form of judicial scrutiny under the
Equal Protection Clause, is offended only if a classification rests
on grounds which are wholly irrelevant to the achievement of
the government’s objectives. Hass v. Neth, 265 Neb. 321, 657
N.w.2d 11 (2003).

As previously noted, families are placed in the non-time-
limited benefit group when full self-sufficiency for the family
is not possible. See § 020.09A. The legitimate objectives of the
Act are to provide individuals and families the support needed to
move from public assistance to economic self-sufficiency, while
also providing continuing assistance to those for whom full
self-sufficiency is not possible. See § 68-1709. Enforcing the
family cap on those who are working toward self-sufficiency, but
not on those who are incapable of full self-sufficiency, is ratio-
nally related to those objectives. Thus, the Equal Protection
Clause is satisfied, and the Department’s assignment of error is
without merit.

[8] For the foregoing reasons, we hold that “participation in the
program,” within the meaning of § 68-1724(2)(b), refers to par-
ticipation in a self-sufficiency contract as described in § 68-1719
and that the family cap established by § 68-1724(2)(b) does not
apply to families who are not participating in a self-sufficiency
contract. The decision of the district court to this effect was cor-
rect and is affirmed.

CONCLUSION
We conclude, based on our review of the statutes and legisla-
tive history, that the family cap established by § 68-1724(2)(b)
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was not intended to apply to families in which there is no adult
with the capacity to work. Absent a clearly expressed legislative
intent to apply the family cap to such families, we must construe
the Act in the manner which best achieves its beneficent pur-
poses. Therefore, the judgment of the district court is affirmed.
AFFIRMED.
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HENDRY, C.J.
In these appeals, the Douglas County Separate Juvenile Court
denied a juvenile’s motion to terminate the court’s jurisdiction
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and a juvenile’s petition to dismiss after each juvenile married.
The Nebraska Court of Appeals reversed after determining that
marriage terminates the minority of a juvenile and, therefore,
ends the jurisdiction of the juvenile court. See In re Interest of
Steven K., 11 Neb. App. 828, 661 N.W.2d 320 (2003). We
granted the State’s petition for further review. We dismiss one of
the appeals, and in the other, we affirm the judgment of the
Court of Appeals.

Before reaching the legal issues presented for review, it is the
duty of an appellate court to determine whether it has jurisdiction
over the matter before it. Chambers v. Lautenbaugh, 263 Neb.
920, 644 N.W.2d 540 (2002). While it is not a constitutional pre-
requisite for jurisdiction, the existence of an actual case or con-
troversy is necessary for the exercise of judicial power. Id.

A moot case is one which seeks to determine a question which
does not rest upon existing facts or rights, in which the issues
presented are no longer alive. Id. A case becomes moot when the
issues initially presented in litigation cease to exist or the liti-
gants lack a legally cognizable interest in the outcome of litiga-
tion. Id. Thus, this court must first determine whether Steven K.’s
appeal is moot.

In case No. S-02-941, the record before us indicates that Steven
was born on July 12, 1984, and has since attained the age of 19
years. As a result, regardless of marital status, the jurisdiction of
the juvenile court as to Steven has terminated pursuant to Neb.
Rev. Stat. §§ 43-245 and 43-247 (Cum. Supp. 2002). As such, we
determine the legal issue presented in this appeal is moot and fur-
ther determine that said issue does not qualify for review under
the public interest exception to the mootness doctrine.

In view of the conclusion that this case presents no justicia-
ble issue, the appeal is dismissed.

In case No. S-02-942, having reviewed the briefs and record,
and having heard oral arguments, we conclude on further review
that the decision of the Court of Appeals concerning Cassandra
M. in In re Interest of Steven K., supra, is correct and accord-
ingly affirm the decision of the Court of Appeals.

APPEAL IN NO. S-02-941 DISMISSED.
JUDGMENT IN No. S-02-942 AFFIRMED.
McCoRMACK, J., not participating.
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accepted one version of the facts rather than another.

Disciplinary Proceedings: Proof. Disciplinary charges against an attorney must be
established by clear and convincing evidence.

Disciplinary Proceedings: Appeal and Error. When no exceptions to the referee’s
findings of fact are filed by either party in a disciplinary proceeding, the court may,
at its discretion, adopt the findings of the referee as final and conclusive.
Disciplinary Proceedings. To determine whether and to what extent discipline
should be imposed in a lawyer discipline proceeding, the Nebraska Supreme Court
considers the following factors: (1) the nature of the offense, (2) the need for deter-
ring others, (3) the maintenance of the reputation of the bar as a whole, (4) the pro-
tection of the public, (5) the attitude of the respondent generally, and (6) the respon-
dent’s present or future fitness to continue in the practice of law.

____. Each attorney discipline case must be evaluated individually in light of its par-
ticular facts and circumstances.

__. For purposes of determining the proper discipline of an attorney, the Nebraska
Supreme Court considers the attorney’s acts both underlying the events and through-
out the proceeding.

____. Pursuant to Neb. Ct. R. of Discipline 4 (rev. 2001), the Nebraska Supreme
Court may consider any of the following as sanctions for attorney misconduct: (1) dis-
barment; (2) suspension for a fixed period of time; (3) probation in lieu of suspension,
on such terms as the court may designate; (4) censure and reprimand; or (5) tempo-
rary suspension.

___. The propriety of a disciplinary sanction must be considered with reference to
the sanctions imposed by the Nebraska Supreme Court in prior cases presenting sim-
ilar circumstances.

. Before imposing a disciplinary sanction, the Nebraska Supreme Court must
also consider any mitigating factors present.

____.Inanattorney discipline proceeding, an isolated incident not representing a pat-
tern of conduct is considered as a factor in mitigation.

___. An attorney’s cooperation during the disciplinary proceedings is considered as
a factor in mitigation.

. An attorney’s admission of responsibility for his or her actions reflects posi-
tively upon his or her attitude and character and is to be considered in determining the
appropriate discipline.
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PER CURIAM.
INTRODUCTION

The office of the Counsel for Discipline of the Nebraska
Supreme Court filed amended formal charges against respondent,
Stuart B. Mills. After a formal hearing, the referee concluded that
Mills had violated the Code of Professional Responsibility and
recommended that Mills be suspended from the practice of law
for a period of 5 months. Both the Counsel for Discipline and
Mills filed exceptions to the referee’s recommended sanction.

FACTUAL BACKGROUND

Mills was admitted to the practice of law in the State of
Nebraska on January 22, 1973. The charges in this case arise
from Mills’ representation of Cheryl Borgelt, personal represen-
tative of the estate of David Borgelt. David died intestate in
Cuming County, Nebraska, on July 28, 1998, and was survived
by his wife, Cheryl, five adult children, and several grandchil-
dren. Following David’s death, Cheryl retained Mills to assist
her in the estate proceedings. Mills testified that the Borgelt
estate was the largest he had ever handled.

Due to David’s intestacy, as well as the size of the estate, con-
sideration was given as to the best method to minimize or defer
estate taxes. The method chosen was renunciation, wherein the
Borgelts’ adult children would renounce any claim they had to
the Borgelt estate so that the property could pass directly to
Cheryl. It was further determined that when necessary, the
Borgelts’ adult children would renounce on behalf of their minor
children. Mills testified that he had never handled an estate in
which a renunciation or disclaimer was used. Although Mills
states that he “did not necessarily agree that the renunciation
process would necessarily be in the best interest of the client,”
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brief for respondent at 3, Mills ultimately advised Cheryl to pro-
ceed with renunciation.

Prior to retaining Mills, the record discloses that Cheryl met
with another attorney regarding the feasibility of a renunciation
plan. That attorney informed Cheryl that the Borgelts’ children
could not unilaterally renounce on behalf of their minor chil-
dren. The record further shows that Mills was aware of that
attorney’s opinion at the time he undertook his representation of
Cheryl and the estate.

Before recommending that the adult children renounce not
only their interests in the estate but also that of their minor chil-
dren, Mills contacted an attorney employed in the estate tax divi-
sion of the Internal Revenue Service (IRS) with whom Mills had
“developed a working relationship, long-standing in nature.”
Brief for respondent at 3. Mills’ purpose in contacting the attor-
ney was to ascertain whether renunciation would be permissible
in the circumstances of the Borgelt estate. The attorney told Mills
that he believed renunciation would be permissible. This discus-
sion was not confirmed in writing, and Mills did no further
research on the issue. Mills acknowledged in his testimony
before the referee that he should not have relied on the attorney’s
belief. It was later determined that under the circumstances pre-
sented, the Borgelts’ adult children could not renounce their
respective minor children’s interest without court approval.

The renunciations prepared by Mills required that the signa-
tures of those executing the renunciations be notarized. Since sev-
eral of the Borgelt children lived outside the Cuming County area,
their renunciations were sent by mail. Mills requested those chil-
dren living outside the area to sign and return the renunciations to
him, at which time he would notarize the signatures. Upon
receipt, Mills notarized the renunciations despite the fact that he
had not witnessed the children’s signing the documents.

In addition to notarizing the documents in this manner, Mills
directed his secretary to alter the dates on which the Borgelt
children had actually signed the renunciations so that they were
uniformly dated March 25, 1999, which the secretary accom-
plished by using “white out.” Mills also notarized several war-
ranty deeds signed by the Borgelt children, again without wit-
nessing their signatures. To those deeds, Mills affixed a date of
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April 8, 1999, although that was not the date on which the deeds
were signed.

Mills believed all of these steps were required to be completed
within 9 months of David’s death. The record indicates, however,
that both the renunciations and the deeds were actually circulat-
ing amongst the Borgelt family in May 1999, which was beyond
the 9-month postdeath time limitation of April 28, 1999.

At the hearing before the referee, Mills testified that he mis-
takenly believed it was sufficient that the renunciations simply
be signed within 9 months of David’s death, and that filing
within that time period was not required. See, generally, Neb.
Rev. Stat. § 30-2352(b) (Reissue 1995). Federal estate tax return
form 706 (Form 706) was completed and filed on March 25,
1999. The renunciations were filed with the county court for
Cuming County on June 30, 1999, and the deeds were filed with
the register of deeds of Cuming County on that same date.

In reviewing copies of the renunciations, Michele Moser, the
IRS attorney assigned to examine the tax return, “noted that the
renunciations were not timely filed.” In addition, Moser believed
there were indications suggesting the renunciations were not
properly dated. Moser then traveled to Cuming County to exam-
ine the original renunciations. Upon examination, Moser
observed that most of the renunciations contained two dates, a
typewritten date over the “white out” and a handwritten date
under the “white out.”

When Moser contacted Mills concerning these discrepancies,
Mills was not truthful about the date the renunciations were
signed or in whose presence the renunciations were acknowl-
edged. Mills also told Moser he did not know why “white out”
had been used on the renunciations, claiming it must have been
done by his secretary for appearance purposes. Mills further told
Moser that the renunciations were received by the personal repre-
sentative prior to March 25, 1999, the date Form 706 was filed.

After Mills had been contacted by Moser, Mills wrote a letter
to Cheryl dated June 2, 2000, which stated in part, “I left a mes-
sage on your answering machine this morning. It is critical that
in the event [Moser] calls any of your children that they tell her
they were in Wisner on March 25, 1999 and signed the renunci-
ation (disclaimer) in my presence.”
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Eventually, Mills admitted his wrongdoing and a new attor-
ney was retained by Cheryl to represent the Borgelt estate. The
record indicates that during the IRS investigation of the circum-
stances surrounding the filing of Form 706, neither Cheryl nor
her children provided any false or inaccurate information to the
IRS and, further, that no family member was the focus of any
criminal investigation. The record further indicates that Cheryl
and the estate suffered a financial loss due to Mills’ actions.
Also, at the time of Mills’ hearing, the potential existed for addi-
tional IRS penalties resulting from these events.

Amended formal charges were filed against Mills in this
court, alleging he violated the following provisions of the Code
of Professional Responsibility:

DR 1-102 Misconduct.
(A) A lawyer shall not:
(1) Violate a Disciplinary Rule.

(3) Engage in illegal conduct involving moral turpitude.

(4) Engage in conduct involving dishonesty, fraud,
deceit, or misrepresentation.

(5) Engage in conduct that is prejudicial to the adminis-
tration of justice. . . .

(6) Engage in any other conduct that adversely reflects
on his or her fitness to practice law.

DR 6-101 Failing to Act Competently.

(A) A lawyer shall not:

(1) Handle a legal matter which the lawyer knows or
should know that he or she is not competent to handle, with-
out associating with a lawyer who is competent to handle it.

(2) Handle a legal matter without preparation adequate
in the circumstances.

(3) Neglect a legal matter entrusted to him or her.

DR 7-102 Representing a Client Within the Bounds of
the Law.

(A) In his or her representation of a client, a lawyer shall
not:
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(4) Knowingly use perjured testimony or false evidence.
(5) Knowingly make a false statement of law or fact.
(6) Participate in the creation or preservation of evi-
dence when the lawyer knows or it is obvious that the evi-
dence is false.
(7) Counsel or assist a client in conduct that the lawyer
knows to be illegal or fraudulent.
(8) Knowingly engage in other illegal conduct or con-
duct contrary to a Disciplinary Rule.
It was further alleged that Mills’ conduct violated Neb. Rev. Stat.
§ 76-218 (Reissue 1996) (violation of notary’s duty).

REFEREE’S FINDINGS
A referee was appointed to conduct a hearing in this matter.
In a report filed February 21, 2003, the referee found there was
clear and convincing evidence that Mills had violated Canon 1,
DR 1-102(A)(1) and (3) through (6); Canon 6, DR 6-101(A)(1)
and (2); and Canon 7, DR 7-102(A)(4) through (8); as well as
§ 76-218. The referee found there was not clear and convincing
evidence as to any violation of DR 6-101(A)(3). The referee rec-
ommended a suspension of 5 months, noting that
[t]he nature of the offense is extremely serious; the need for
deterring others is evident; the maintenance of the Bar’s rep-
utation and protection of the public militates in favor of
some substantial punishment; the attitude of the Respondent
was cooperative and remorseful and is taken into account;
and, finally, the behavior of the Respondent does bring into
question his fitness to continue to practice law.

ASSIGNMENTS OF ERROR

The Counsel for Discipline filed an exception to the referee’s
recommended sanction as being too lenient. Mills filed cross-
exceptions to (1) the referee’s finding that “the behavior of the
Respondent does bring into question his fitness to continue to
practice law” and (2) the referee’s recommended sanction, argu-
ing that the record supported a sanction of a suspension of no
greater than 60 days.

STANDARD OF REVIEW
[1,2] A proceeding to discipline an attorney is a trial de novo
on the record, in which the Nebraska Supreme Court reaches a
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conclusion independent of the findings of the referee; provided,
however, that where the credible evidence is in conflict on a
material issue of fact, the court considers and may give weight
to the fact that the referee heard and observed the witnesses and
accepted one version of the facts rather than another. State ex
rel. Counsel for Dis. v. Achola, 266 Neb. 808, 669 N.W.2d 649
(2003). Disciplinary charges against an attorney must be estab-
lished by clear and convincing evidence. /d.

ANALYSIS

[3] We read Mills’ exception to the referee’s finding that “the
behavior of Respondent does bring into question his fitness to
continue to practice law” as relating only to the referee’s recom-
mended sanction. When no exceptions to the referee’s findings of
fact are filed by either party in a disciplinary proceeding, the court
may, at its discretion, adopt the findings of the referee as final and
conclusive. Achola, supra. Because neither party has filed excep-
tions to the referee’s findings of fact, we consider them final and
conclusive pursuant to Neb. Ct. R. of Discipline 10(L) (rev. 2001).
We therefore adopt the referee’s findings of fact and conclude that
clear and convincing evidence establishes that Mills violated
DR 1-102(A)(1) and (3) through (6); DR 6-101(A)(1) and (2);
DR 7-102(A)(4) through (8); and § 76-218. Thus, we determine
that the only issue remaining for this court’s consideration is the
appropriate sanction.

[4-6] To determine whether and to what extent discipline
should be imposed in a lawyer discipline proceeding, the
Nebraska Supreme Court considers the following factors: (1) the
nature of the offense, (2) the need for deterring others, (3) the
maintenance of the reputation of the bar as a whole, (4) the pro-
tection of the public, (5) the attitude of the respondent generally,
and (6) the respondent’s present or future fitness to continue in
the practice of law. Achola, supra. Each attorney discipline case
must be evaluated individually in light of its particular facts and
circumstances. Id. For purposes of determining the proper disci-
pline of an attorney, this court considers the attorney’s acts both
underlying the events and throughout the proceeding. Id.

Mills’ conduct as counsel for the personal representative of
this estate is troubling. Such conduct consisted of (1) handling a
legal matter which he knew or should have known he was not
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competent to handle without associating with an attorney who
was competent; (2) handling a legal matter without adequate
preparation; (3) notarizing certain renunciations and deeds with-
out witnessing the signatures of those signing the respective doc-
uments; (4) directing his secretary to alter the dates the renunci-
ations were actually signed and to affix a uniform date of March
25, 1999; (5) affixing a uniform date of April 8, 1999, to some of
the deeds, which did not conform to the actual dates on which the
deeds were signed; (6) causing to be filed in both the county
court for Cuming County and the register of deeds for Cuming
County documents known to be false; (7) falsely informing the
IRS, through Moser, that (a) the renunciations were signed in
Mills’ presence on March 25, 1999, (b) he did not recall why
“white out” was used other than perhaps by his secretary for
appearance purposes, and (c) the renunciations were received by
the personal representative prior to March 25, 1999; and (8) fil-
ing Form 706 based on information Mills knew to be false.

As troubling as this conduct is, the most egregious aspect is
what followed. In a letter to Cheryl dated June 2, 2000, Mills
elicits the aid of Cheryl and her children in perpetuating his
deception, telling Cheryl, “[i]t is critical that in the event [Moser]
calls any of your children that they tell her they were in Wisner
on March 25, 1999 and signed the renunciation (disclaimer) in
my presence.”

[7,8] Pursuant to Neb. Ct. R. of Discipline 4 (rev. 2001), this
court may consider any of the following as sanctions for attorney
misconduct: (1) disbarment; (2) suspension for a fixed period of
time; (3) probation in lieu of suspension, on such terms as the
court may designate; (4) censure and reprimand; or (5) tempo-
rary suspension. State ex rel. Counsel for Dis. v. Achola, 266
Neb. 808, 669 N.W.2d 649 (2003). We therefore turn our atten-
tion to the determination of an appropriate sanction, recognizing
that the propriety of a sanction must be considered with reference
to the sanctions this court has imposed in prior cases presenting
similar facts. See State ex rel. NBSA v. Gallner, 263 Neb. 135,
638 N.W.2d 819 (2002).

The only Nebraska case cited by the Counsel for Discipline
involving the misrepresentation of an acknowledgment is Stare
ex rel. Nebraska State Bar Assn. v. Butterfield, 169 Neb. 119, 98
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N.W.2d 714 (1959). In that case, Elven Butterfield represented
his clients in a real estate transaction. The referee found that dur-
ing a subsequent proceeding to set aside a deed involved in that
transaction, Butterfield falsely testified that one of the signatures
on the deed was not acknowledged before him. The referee fur-
ther found that although the acknowledgment had occurred on or
before June 7, 1956, Butterfield postdated the acknowledgment
to January 2, 1957. The referee concluded that Butterfield had
improperly postdated the deed and the acknowledgment and
had given false testimony to a court of law. We suspended
Butterfield for 6 months.

In State ex rel. NSBA v. Scott, 252 Neb. 698, 564 N.W.2d 588
(1997), this court was faced with an attorney who had lied to
both the Department of Veterans Affairs and the Workers’
Compensation Court during the course of representing his client.
We stated that “[a]lthough we encourage all attorneys to zeal-
ously represent their clients, such advice cannot be construed to
permit attorneys to deceive a court of law or other interested enti-
ties,” id. at 704, 564 N.W.2d at 592, and suspended the attorney
for 1 year.

The present case, however, involves conduct beyond falsifying
renunciations and deeds and providing false information to a
county court, the register of deeds, and the IRS. It includes an
element not found in Butterfield or Scott; that element is Mills’
attempt to elicit the aid of Cheryl, his client, and her children in
his deception. Our review of Nebraska cases has found no simi-
lar factual circumstance, and the parties cite us to none. We
therefore look to other jurisdictions presenting similar facts for
additional guidance. See State ex rel. NSBA v. Frederiksen, 262
Neb. 562, 635 N.W.2d 427 (2001) (looking to other jurisdictions
for guidance in determining appropriate disciplinary sanction).

In re Corizzi, 803 A.2d 438 (D.C. 2002), involved an attorney
who represented two clients in separate personal injury cases.
Both clients had been treated by a chiropractor suggested by
Anthony Corizzi. Corizzi counseled his clients to commit perjury
during their depositions with respect to how each had been
referred to the chiropractor, as Corizzi was attempting to conceal
the fact that he and the chiropractor had a referral relationship. In
furtherance of Corizzi’s suggestion, both clients lied in their
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depositions “to the virtual destruction of their causes.” Id. at 439.
In addition, Corizzi failed to advise one of his clients of a settle-
ment offer, and made false statements to the “Bar Counsel” deny-
ing he had counseled his clients to lie. The Court of Appeals for
the District of Columbia concluded that Corizzi’s actions violated
ethical rules equivalent to DR 1-102(A)(4) and DR 7-102(A)(7).
Being “particularly influenced by the violations . . . which estab-
lish that [Corizzi] instructed two of his clients to lie in their depo-
sitions,” 803 A.2d at 442, the court, noting the lack of mitigating
factors, disbarred Corizzi, stating:
While engaged in the practice of law, he blatantly solicited
outright perjury by two of his clients on separate occasions
to conceal his reciprocal relationship with the chiropractor.
The predictable consequences of his action were the virtual
destruction of his clients’ cases and their exposure to pos-
sible criminal prosecution, clients to whom he owed the
highest duty of fidelity.
Id. at 442-43.

Matter of Friedman, 196 A.D.2d 280, 609 N.Y.S.2d 578
(1994), involved an attorney who engaged in multiple acts of
serious misconduct. Relevant to our inquiry was an incident
whereby Theodore Friedman had a private investigator approach
a witness in a negligence suit he was litigating. The witness later
informed the opposing attorney that Friedman’s private investi-
gator had tried to bribe him. Apparently unaware that the oppos-
ing side knew of the bribe, Friedman and the private investigator
met with the witness and asked the witness to testify falsely
about various matters, including whether the witness had been
offered or paid any money, and whether the witness had ever met
Friedman. The court, concluding that Friedman’s actions with
respect to this incident were in violation of DR 7-102(A)(4), (6),
and (8), disbarred Friedman, noting that “[a]ny one of [his] many
serious violations would be ground for removal of the respondent
from the roll of attorneys.” Matter of Friedman, 196 A.D.2d at
295, 609 N.Y.S.2d at 586.

Matter of Geron, 486 N.E.2d 514 (Ind. 1985), presented a
factual situation in which respondent Terry Geron was repre-
senting a client on a contempt citation. Geron told his client to
wait in the stairwell while he went into the courtroom to check
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the nature of the hearing. Five minutes later, Geron returned to
his client and told him to leave the courthouse and go to “ ‘The
Village Pub.”” Id. at 515. The client did so, and Geron reentered
the courtroom, informing the court that his client had yet to
arrive. Geron then made a few telephone calls and informed the
court that his client was on the way. However, the client never
arrived and the hearing proceeded in the client’s absence.
During the hearing, witnesses testified that they had seen Geron
and his client arrive at the courthouse together. In response,
Geron falsely testified that he had not entered the courthouse
with his client. Geron later informed his client of the nature of
Geron’s testimony, and threatened the client with bodily harm
should the client fail to testify as Geron advised. The Indiana
Supreme Court found that Geron had violated DR 1-102(A)(1)
and (3) through (6) and DR 7-102(A)(3) through (7). The court,
in suspending Geron for 2 years, stated:

The bizarre behavior surrounding this incident calls into
question Respondent’s professional competence and
ethics. He jeopardized his client’s interest and the integrity
of the court in order to camouflage his errors. The extent
of his willingness to do so demonstrates a serious lack of
understanding of the professional obligations of a lawyer.
It is difficult, if not impossible, to discern the motivating
factors behind conduct of this nature, but it is certain that
this Court cannot allow its reoccurrence.

Matter of Geron, 486 N.E.2d at 516.

Finally, in In the Matter of Gross, 435 Mass. 445, 759 N.E.2d
288 (2001), respondent Frank Gross was retained to represent a
client charged with operating a motor vehicle while under the
influence of alcohol and leaving the scene of an accident.
Although at the time of her arrest the client acknowledged that
she was the operator of the vehicle, Gross decided to employ
both an alibi defense and a defense based upon mistaken identi-
fication. In furtherance of these defenses, and in response to the
court’s calling the case for trial, Gross had the alibi witness
approach as if she were the defendant. This was all done in an
attempt to confuse the victim, who was present, and hopefully
prompt a misidentification at trial. Gross’ attempt at confusing
the victim was discovered.
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Though initially denying his actions, Gross eventually acknowl-
edged that the alibi witness, and not his client, had come forward
when the case was called for trial. However, Gross insisted that the
mixup was due to “ ‘some confusion.”” Id. at 447, 759 N.E.2d at
290. Gross later contacted his client and the alibi witness, inform-
ing them that both would be questioned about the incident, and
advising them to tell the judge that they, too, had been “‘con-
fused.”” Id. The Supreme Judicial Court of Massachusetts con-
cluded that Gross had violated DR 1-102(A)(4) through (6);
DR 6-101(A)(2) and (3); DR 7-101(A)(1) and (3); DR 7-102(A)(3),
(5), and (7); DR 7-102(B)(1) and (2); and DR 7-104(A)(2). Noting
a prior disciplinary violation involving deceit, the court suspended
Gross for 18 months, stating:
A knowing misrepresentation to a court is itself a serious
violation, and that serious violation was then compounded
by other aggravating factors. The respondent’s orchestra-
tion of the impersonation scheme before the court was a
form of misrepresentation amounting to criminal contempt
and obstruction of justice. . . . When the ruse was uncov-
ered, the respondent sought to evade responsibility, and
asked his client and another witness to make further mis-
representations to the court to assist him in covering up his
own wrongdoing. Ensnaring them in the scheme led to the
issuance of a default warrant against his client, a capias for
the arrest of the witness, and potential criminal charges
against the witness.

In the Matter of Gross, 435 Mass. at 452-53, 759 N.E.2d at

293-94.

[9] Before imposing a disciplinary sanction, we must also con-
sider any mitigating factors present. State ex rel. NSBA v.
Frederiksen, 262 Neb. 562, 635 N.W.2d 427 (2001). Mills argues
that several mitigating factors exist. To begin with, Mills argues
that Cheryl and her family were not the complainants in this case.

Although it is true that Mills’ actions were brought to the
attention of the Counsel for Discipline by the attorney retained
to replace Mills, that attorney testified at Mills’ hearing:

[Counsel for relator:] I just want to focus here for a
moment. Why did you file the grievance as opposed to
[Cheryl], the client of Stuart Mills, filing the grievance?
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A. If T had not, I believe the client would have because
of the anger or distress they felt. And in discussing it, they
preferred that I file it. Also, because of the things that came
to my attention in the course of working with the [IRS] to
resolve things, I became concerned that it also was my
obligation [under the Code] to file something.

Our de novo review of the record simply shows that Cheryl
preferred that her new attorney file the complaint. Even though
Cheryl and her family were not the “complainants,” we conclude
that under these circumstances, the identity of the party actually
filing the complaint is not a mitigating factor.

Next, Mills argues that he has suffered financial consequences
as a result of this action. Specifically, Mills argues that he has
“incurred defense costs relating to the IRS investigation” and that
he has lost present and future clients as a result of his actions.
Brief for respondent at 11. Mills also argues that he “will suffer
the shame of the proceeding represented here.” Id. However,
these are merely consequences of Mills’ own inappropriate con-
duct and offer nothing in the way of explaining the underlying
reason for such conduct. Under these circumstances, they are not
mitigating factors.

Finally, Mills contends he was suffering from “the mitigating
factors of [a] difficult personal situation at home, as well as [a]
difficult office situation.” Brief for respondent at 10. In support of
this argument, Mills cites State ex rel. Counsel for Dis. v. Koenig,
264 Neb. 474, 647 N.W.2d 653 (2002), and State ex rel. Counsel
for Dis. v. Thompson, 264 Neb. 831, 652 N.W.2d 593 (2002).

Mills first compares his situation to Koenig, stating that “[t]he
stressful personal crisis and psychological issues confronting . . .
Mills presents a case similar to the court’s recognition of such
circumstances in [Koenig].” Brief for respondent at 10. However,
Koenig is inapplicable, as in that case, this court makes no men-
tion of a “stressful personal crisis and psychological issues.”

Thompson, however, does consider “psychological issues.” In
Thompson, this court gave mitigating weight to Thompson’s
diagnosed depression. In Mills’ case, however, the referee specif-
ically determined:

I am not prepared to give great weight to the personal
problems (i.e., loss of a long-time secretary, deterioration in
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his marriage relationship) which . . . Mills claimed clouded
his judgment. It should be noted that during a critical period
of time involved here - January 1, 1999 to August 1, 1999 -
... Mills did not see fit to seek out professional medical
treatment.

The type of personal problem being endured by . . . Mills
in this case is not, in my view, the kind of matter which this
Court has felt worthy of mitigation.

(Citation omitted.)

Our de novo review of the record supports the referee’s deter-
mination. Unlike Thompson, this record contains no diagnosis
of depression. The diagnosis is that of “adjustment disorder of
adult life with mixed emotional features.” Mills’ “treatment” for
this specific diagnosis consisted principally of one office “inter-
view” on December 10, 1999, and two telephone “visits” with a
clinical psychologist on December 13 and 21. With regard to the
December 21 visit, the psychologist’s records state that “[Mills]
thinks that he can handle the problems with the help of his
friends, so he decided to call back if the problems again become
overwhelming.” There is no evidence of any further treatment or
evaluation by this psychologist.

Although we acknowledge Mills’ additional testimony that
approximately 1 year after this initial treatment, he received
“counseling of a similar nature” from another counselor, the
medical evidence in this record does not approach that in
Thompson, nor does it contain any evidence that Mills’ diagno-
sis was a direct and substantial contributing factor to his mis-
conduct or that treatment will substantially reduce the risk of
further misconduct. See Thompson, supra. We determine that
based upon this record, Mills’ adjustment disorder is not a miti-
gating factor.

[10-12] In an attorney discipline proceeding, an isolated inci-
dent not representing a pattern of conduct is considered as a fac-
tor in mitigation. State ex rel. Counsel for Dis. v. Apker, 263 Neb.
741, 642 N.W.2d 162 (2002). An attorney’s cooperation during
the process is yet another factor to be considered in mitigation. /d.
Finally, the attorney’s admission of responsibility for his or her
actions reflects positively upon his attitude and character and is to
be considered in determining the appropriate discipline. Id.
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It is clear from the record that Mills’ behavior surrounding his
handling of the Borgelt estate was an isolated incident in what
has otherwise been an exemplary legal career. The record indi-
cates that Mills is involved in his community and has countless
letters of support from judges, lawyers, and laypersons. In addi-
tion, Mills has never been disciplined in the 30 years he has been
authorized to practice law in Nebraska.

Although Mills initially lied to the IRS during its investiga-
tion, he did eventually cooperate and has fully cooperated with
the Counsel for Discipline’s investigation into this matter.
Furthermore, Mills has admitted his wrongdoing and has admit-
ted that he engaged in conduct which violates the Code of
Professional Responsibility.

Mills’ actions, particularly with respect to eliciting the aid of
Cheryl and her children in perpetuating his deception to the IRS,
are egregious. Nevertheless, this case is unlike In re Corizzi, 803
A.2d 438 (D.C. 2002), in which the attorney made false state-
ments to “Bar Counsel” denying that he had advised his clients
to lie and where the court specifically noted the lack of any mit-
igating factors, and Martter of Friedman, 196 A.D.2d 280, 295,
609 N.Y.S.2d 578, 586 (1994), which involved “many serious
violations” and where the only mitigating evidence consisted of
character witnesses. In this case, sufficient evidence in the form
of Mills’ cooperation, the absence of any prior discipline, and an
otherwise exemplary 30 years of practice, exists to mitigate
against the disbarment imposed in In re Corizzi and Matter of
Friedman. Upon our de novo review of the record, this court
determines that Mills should be suspended from the practice of
law for a period of 2 years.

CONCLUSION

The Counsel for Discipline’s exception with respect to the
referee’s recommended sanction is upheld. Mills’ exceptions
with regard to the recommended sanction are overruled. Mills is
hereby suspended from the practice of law for a period of 2
years, effective immediately. Mills is directed to comply with
Neb. Ct. R. of Discipline 16 (rev. 2001), and upon failure to do
so, he shall be subject to punishment for contempt of this court.
Mills is directed to pay costs and expenses in accordance with
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Neb. Rev. Stat. §§ 7-114 and 7-115 (Reissue 1997) and Neb. Ct.
R. of Discipline 23 (rev. 2001).
JUDGMENT OF SUSPENSION.
GERRARD, J., not participating.

JOSEPH PONSEIGO AND MARGARET PONSEIGO, APPELLANTS,
V. MARY W. ET AL., APPELLEES.
672 N.W.2d 36

Filed December 5, 2003. No. S-03-118.

1. Judgments: Jurisdiction: Appeal and Error. When a jurisdictional question does not
involve a factual dispute, its determination is a matter of law, which requires an appel-
late court to reach a conclusion independent of the decisions made by the lower courts.

2. Statutes. To the extent that there is conflict between two statutes on the same subject,
the specific statute controls over the general statute.

3. Juvenile Courts: Courts: Jurisdiction: Visitation. When a juvenile court has obtained
exclusive jurisdiction over a minor under Neb. Rev. Stat. § 43-247 (Reissue 1998), the
district court lacks jurisdiction to hear an action seeking grandparent visitation.

Appeal from the District Court for Douglas County: STEPHEN
A. Davis, Judge. Affirmed.

James Walter Crampton for appellants.

Jon C. Bruning, Attorney General, Royce N. Harper, and Lee
C. Brawner, Special Assistant Attorney General, for appellees.

HeNDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and
MILLER-LERMAN, JJ.

CONNOLLY, J.

This appeal presents the question whether a district court has
jurisdiction to grant grandparent visitation under Neb. Rev. Stat.
§§ 43-1802 and 43-1803 (Reissue 1998) when a juvenile court
has previously assumed jurisdiction under Neb. Rev. Stat.
§ 43-247(3) (Reissue 1998). Joseph Ponseigo and Margaret
Ponseigo appeal the district court’s order vacating a decree that
awarded them grandparent visitation. The district court deter-
mined that because the child was under the jurisdiction of the
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juvenile court, it lacked jurisdiction to enter the decree. We
affirm, because under § 43-247, the juvenile court has exclusive
jurisdiction over the child.

BACKGROUND

The Ponseigos, as maternal grandparents, filed a petition in
the district court seeking visitation with their grandchild who
was under the custody of the Nebraska Department of Health
and Human Services (DHHS) and in foster care with the pater-
nal grandparents. The Ponseigos alleged that the parents of the
child were divorced, that the Ponseigos had visitation through
an order of the juvenile court, and that they anticipated adoption
or guardianship by the paternal grandparents. DHHS did not file
a response, and the Ponseigos filed a motion for a default judg-
ment. DHHS then filed an answer alleging in part that the juve-
nile court had jurisdiction over this case.

On February 25, 2002, the district court granted the Ponseigos
visitation rights that would survive relinquishment of parental
rights or termination of the jurisdiction of the juvenile court. On
April 18, DHHS moved to vacate the decree, alleging that the
court failed to hold an evidentiary hearing, the visitation was
excessive, and the paternal grandparents were necessary parties.
On June 13, the court made a docket entry sustaining the motion.
The docket entry was not file stamped.

The Ponseigos filed an appeal, which was dismissed by the
Nebraska Court of Appeals for lack of jurisdiction on August 23,
2002. On January 14, 2003, the district court entered a file-
stamped order sustaining the motion to vacate and finding that it
lacked jurisdiction to enter the decree. The Ponseigos appeal.

ASSIGNMENTS OF ERROR
The Ponseigos assign that the district court erred in deter-
mining that it lacked jurisdiction and in vacating the decree.

STANDARD OF REVIEW
[1] When a jurisdictional question does not involve a factual
dispute, its determination is a matter of law, which requires an
appellate court to reach a conclusion independent of the deci-
sions made by the lower courts. Davis v. Settle, 266 Neb. 232,
665 N.W.2d 6 (2003).
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ANALYSIS

Relying on §§ 43-1802 and 43-1803, the Ponseigos contend
that the district court has jurisdiction even though the child is
under the jurisdiction of the juvenile court. DHHS argues,
however, that the juvenile court has exclusive jurisdiction
under § 43-247(3).

Section 43-1802(b) allows a grandparent to seek visitation
with his or her minor grandchild when “[t]he marriage of the
child’s parents has been dissolved or petition for the dissolution
of such marriage has been filed, is still pending, but no decree
has been entered.” Section 43-1803(1) provides in part:

If the marriage of the parents of a minor child has been dis-
solved or a petition for the dissolution of such marriage has
been filed, is still pending, but no decree has been entered,
a grandparent seeking visitation shall file a petition for such
visitation in the district court in the county in which the dis-
solution was had or the proceedings are taking place.

Although § 43-1803 requires a petition seeking grandparent
visitation to be filed in the district court, § 43-247 provides:

The juvenile court shall have exclusive original jurisdic-
tion as to any juvenile defined in subdivision . . . (3) of this
section, and as to the parties and proceedings provided in
subdivisions (5), (6), and (8) of this section. . . .

The juvenile court in each county as herein provided
shall have jurisdiction of:

(3) Any juvenile (a) who is homeless or destitute, or
without proper support through no fault of his or her par-
ent, guardian, or custodian; who is abandoned by his or
her parent, guardian, or custodian; who lacks proper
parental care by reason of the fault or habits of his or her
parent, guardian, or custodian; whose parent, guardian, or
custodian neglects or refuses to provide proper or neces-
sary subsistence, education, or other care necessary for
the health, morals, or well-being of such juvenile; whose
parent, guardian, or custodian is unable to provide or
neglects or refuses to provide special care made necessary
by the mental condition of the juvenile; or who is in a sit-
uation or engages in an occupation dangerous to life or
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limb or injurious to the health or morals of such juvenile,
(b) who, by reason of being wayward or habitually dis-
obedient, is uncontrolled by his or her parent, guardian, or
custodian; who deports himself or herself so as to injure
or endanger seriously the morals or health of himself, her-
self, or others; or who is habitually truant from home or
school, or (¢) who is mentally ill and dangerous as defined
in section 83-1009.
Under § 43-247, the juvenile court also has exclusive jurisdiction
over (1) the parent, guardian, or custodian who has custody of any
juvenile; (2) proceedings for termination of parental rights under
the juvenile code; and (3) any juvenile who has been voluntarily
relinquished to DHHS or a child placement agency. § 43-247(5),
(6), and (8).

We have never addressed whether a district court has juris-
diction over a petition for grandparent visitation when the child
is under the exclusive jurisdiction of the juvenile court. We have
held, however, that a county court may not acquire jurisdiction
over a guardianship appointment under the probate code when
the court, sitting as a juvenile court, has previously adjudicated
a minor under § 43-247(3). In re Guardianship of Rebecca B. et
al., 260 Neb. 922, 621 N.W.2d 289 (2000). See In re Interest of
Sabrina K., 262 Neb. 871, 635 N.W.2d 727 (2001).

In In re Guardianship of Rebecca B. et al., supra, children
were adjudicated under § 43-247(3). Later, the county court held
a guardianship proceeding and appointed the grandparents as
coguardians for the children. On appeal, the mother of the chil-
dren contended that the county court lacked jurisdiction over the
guardianship proceeding because the juvenile court had jurisdic-
tion under § 43-247. We agreed, noting that the juvenile court
had exclusive jurisdiction under § 43-247. We further agreed
with cases from the Court of Appeals which expressed concern
that if the county court had jurisdiction to appoint a guardian, it
would be possible for separate entities to be appointed guardian
in each court. If the same entity were appointed in each court, the
guardianship would still be subject to supervision by two sepa-
rate courts. Finally, we noted that the court must apply different
standards for guardianship under the juvenile code and the pro-
bate code. We concluded that because the juvenile court had
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jurisdiction over the children, the county court lacked jurisdic-
tion to hear the guardianship proceeding.

[2] In In re Interest of Sabrina K., we held a county court’s
jurisdiction over a previously established guardianship must yield
to the juvenile court’s exclusive jurisdiction if the juvenile court
determines there is a sufficient factual basis for an adjudication
under § 43-247(3). We recognized that “ ‘[t]o the extent that there
is conflict between two statutes on the same subject, the specific
statute controls over the general statute.”” In re Interest of
Sabrina K., 262 Neb. at 876, 635 N.W.2d at 732. We then deter-
mined that under the juvenile code, exclusive jurisdiction is spe-
cific to the circumstances for adjudication listed in § 43-247(3),
whereas the county court has jurisdiction over guardianships
generally. Thus, we concluded that the county court’s jurisdiction
must yield to the jurisdiction of the juvenile court.

Here, § 43-247 specifically places exclusive jurisdiction in
the juvenile court when the child has been adjudicated under
§ 43-247(3) or when the child has been voluntarily relinquished
under § 43-247(8). The grandparent visitation statute, however,
generally places jurisdiction in the district court. Thus, the more
general statutory provision must yield to the specific. Further,
the concerns we noted in In re Guardianship of Rebecca B. et
al., supra, regarding concurrent jurisdiction in guardianship pro-
ceedings also apply to grandparent visitation. The Ponseigos
successfully intervened in the juvenile court action and were
granted visitation by the juvenile court. If they are able to con-
currently pursue visitation in the district court, the possibility
exists for conflicting orders.

The Ponseigos distinguish their situation from cases involving
guardianship, arguing that if they cannot file in district court,
they will be unable to obtain visitation that will survive a termi-
nation of parental rights. They argue that jurisdiction for grand-
parent visitation must be placed in the district court. We disagree.
Nothing in §§ 43-1802 or 43-1803 shows an intention of the
Legislature to allow a district court to grant grandparent visita-
tion when the juvenile court has exclusive jurisdiction over a
child under § 43-247. Instead, the legislative history indicates the
opposite. The legislative history makes clear that the Legislature
intended to pass a narrow statute that provided limited visitation
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rights. In particular, it did not intend the grandparent visitation
act to apply to situations involving the termination of parental
rights or after adoption. Rather, the Legislature was interested in
allowing visitation in circumstances such as divorce or death
when one parent had custody of the children. Thus, by allowing
exclusive jurisdiction to remain in the juvenile court for children
adjudicated under § 43-247, a situation is avoided in which visi-
tation could be granted by the district court in cases beyond what
the Legislature intended.

[3] We hold that when a juvenile court has obtained exclusive
jurisdiction over a minor under § 43-247, the district court lacks
jurisdiction to hear an action seeking grandparent visitation.
Thus, the district court correctly vacated its decree because it
lacked jurisdiction. The Ponseigos next argue that the district
court improperly vacated the decree after the court term ended.
Because we find that the district court lacked jurisdiction to
enter the decree, the decree is void, and we need not discuss this
argument. See, generally, Marshall v. Marshall, 240 Neb. 322,
482 N.W.2d 1 (1992). The Ponseigos cannot confer jurisdiction
on the district court through an argument that the order was
improperly vacated out of term.

CONCLUSION
We conclude that the district court lacked subject matter juris-
diction to enter a decree granting grandparent visitation when the
child was under the exclusive jurisdiction of the juvenile court
under § 43-247. The court properly vacated the decree. We affirm.
AFFIRMED.
McCoORMACK, J., not participating.
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IN RE INTEREST OF TAMANTHA S.,
A CHILD UNDER 18 YEARS OF AGE.

STATE OF NEBRASKA, APPELLEE, V. DEPARTMENT OF
HEALTH AND HUMAN SERVICES, OFFICE OF
JUVENILE SERVICES, APPELLANT.

672 N.W.2d 24

Filed December 5, 2003. No. S-03-256.

1. Statutes: Appeal and Error. Statutory interpretation presents a question of law, on
which an appellate court has an obligation to reach an independent conclusion irre-
spective of the decision made by the court below.

2. Statutes. It is the role of the court, to the extent possible, to give effect to the entire
language of a statute, and to reconcile different provisions of the statute so they are
consistent, harmonious, and sensible.

3. Statutes: Legislature: Intent. In discerning the meaning of a statute, a court must
determine and give effect to the purpose and intent of the Legislature as ascertained
from the entire language of the statute considered in its plain, ordinary, and popu-
lar sense.

4. Statutes. A court must place on a statute a reasonable construction which best achieves
the statute’s purpose, rather than a construction which would defeat that purpose.

5. ____. A court must attempt to give effect to all parts of a statute, and if it can be
avoided, no word, clause, or sentence will be rejected as superfluous or meaningless;
it is not within the province of a court to read anything plain, direct, or unambiguous
out of a statute.

Appeal from the Separate Juvenile Court of Douglas County:
VERNON DANIELS, Judge. Affirmed.

John M. Baker, Special Assistant Attorney General, for
appellant.

James S. Jansen, Douglas County Attorney, Paul J. Sullivan,
Matthew R. Kahler, and Kelli Wiehl, Senior Certified Law
Student, for appellee.

HEenDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and
MILLER-LERMAN, JJ.

MILLER-LERMAN, J.
NATURE OF CASE
On November 26, 2002, Tamantha S. was adjudicated by the
separate juvenile court of Douglas County as being within the
scope of Neb. Rev. Stat. § 43-247 (Cum. Supp. 2002) and placed
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in the custody of the Department of Health and Human Services,
Office of Juvenile Services (OJS). Following a February 4, 2003,
dispositional hearing, on February 5, the juvenile court ordered,
inter alia, that Tamantha be “placed under the Conditions of
Liberty contract (incorporated herein as if set forth in full) for a
period of one year unless sooner extended or revoked for cause
by the court.” OJS appeals from the juvenile court’s dispositional
order and claims that the juvenile court did not have authority to
order a “Conditions of Liberty” contract for a prescribed period of
time. Finding no error in the juvenile court’s order of February 5,
we affirm.

STATEMENT OF FACTS
On or about October 4, 2001, Tamantha was expelled from a
middle school in Omaha after she assaulted a security guard at
the school. As a result of the assault, on June 7, 2002, a petition
was filed in the separate juvenile court of Douglas County alleg-
ing that Tamantha came within the provisions of § 43-247(1), in
that she had violated a state law or municipal ordinance.
Tamantha was arraigned on November 25. At the November 25
hearing, she admitted the allegations in the petition. The juve-
nile court held a dispositional hearing on February 4, 2003, at
which time the court determined that Tamantha’s best interests
were served by placing her in the custody of OJS and by allow-
ing her inhome placement. In its February 5 order, the court fur-
ther ordered that Tamantha comply with the terms of the
Conditions of Liberty contract “for a period of one year unless
sooner extended or revoked for cause by the court.” OJS appeals

from the juvenile court’s dispositional order.

ASSIGNMENT OF ERROR
OIS claims the juvenile court erred by ordering Tamantha to
remain in OJS’ custody under a Conditions of Liberty contract
for a prescribed period of time.

STANDARD OF REVIEW
[1] Statutory interpretation presents a question of law, on which
an appellate court has an obligation to reach an independent

conclusion irrespective of the decision made by the court below.
In re Estate of Breslow, 266 Neb. 953, 670 N.W.2d 797 (2003).
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ANALYSIS

Initially, we note that the record does not contain a copy of the
Conditions of Liberty contract. Based upon the parties’ briefs and
oral argument, we understand that the contract was an agreement
between Tamantha and OJS and that it did not include a term lim-
iting its duration. We further note that both parties understand
that the juvenile court’s dispositional order placed a 1-year time
limit on the contract. For purposes of this opinion, we accept the
parties’ description of the contract and their construction of the
juvenile court’s order.

OIJS claims on appeal that the juvenile court’s order improp-
erly deprives OJS of the power to discharge the juvenile from
OIJS. At issue in this appeal is OJS’ assertion that the Legislature,
in drafting Neb. Rev. Stat. § 43-408 (Cum. Supp. 2002), intended
to give OJS the sole responsibility and the sole authority over the
discharge of juveniles committed to OJS. Presently, § 43-408
provides, in relevant part, as follows:

(2) The committing court . . . shall continue to maintain
jurisdiction over any juvenile committed to the Office of
Juvenile Services until such time that the juvenile is dis-
charged from the Office of Juvenile Services. The court
shall conduct review hearings every six months, or at the
request of the juvenile, for any juvenile committed to the
Office of Juvenile Services who is placed outside his or her
home, except for a juvenile residing at a youth rehabilita-
tion and treatment center. The court shall determine
whether an out-of-home placement made by the Office of
Juvenile Services is in the best interests of the juvenile,
with due consideration being given by the court to public
safety. If the court determines that the out-of-home place-
ment is not in the best interests of the juvenile, the court
may order other treatment services for the juvenile.

(3) After the initial level of treatment is ordered by the
committing court, the Office of Juvenile Services shall pro-
vide treatment services which conform to the court’s level
of treatment determination. Within thirty days after making
an actual placement, the Office of Juvenile Services shall
provide the committing court with written notification of
where the juvenile has been placed. At least once every six
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months thereafter, until the juvenile is discharged from the
care and custody of the Office of Juvenile Services, the
office shall provide the committing court with written noti-
fication of the juvenile’s actual placement and the level of
treatment that the juvenile is receiving.

On appeal, OJS asserts that a “plain reading of Neb.Rev.Stat.
§ 43-408” grants OJS and not the juvenile court the authority to
discharge a juvenile from the care and custody of OJS. Brief for
appellant at 9. OJS claims that when the juvenile court imposed
the 1-year time limit on the Conditions of Liberty contract, the
juvenile court “impermissibly intrude[d] upon the legislative
grant of authority to [OJS by] dictating to OJS how and when to
discharge a committed youth from OJS.” Id. at 6.

In support of its argument, OJS relies on In re Interest of
David C., 6 Neb. App. 198, 572 N.W.2d 392 (1997). In In re
Interest of David C., the Nebraska Court of Appeals ruled, inter
alia, under the facts of that case, that the juvenile court retained
jurisdiction of the juvenile after his placement at the Youth
Rehabilitation and Treatment Center in Kearney, Nebraska, but
that the juvenile court had exceeded its statutory authority
“when it attempted to control OJS’ management of [the adjudi-
cated child].” Id. at 215, 572 N.W.2d at 402. In particular, the
Court of Appeals concluded that the juvenile court’s order,
which required OJS to submit placement plans to the court, to
report any change in the juvenile’s placement to the court, and
to notify the court prior to the juvenile’s release, exceeded the
powers of the juvenile court. Although OJS urges us to rely on
In re Interest of David C., we note that subsequent to the filing
of In re Interest of David C., the Nebraska Legislature amended
the juvenile code and that those amendments are controlling.
See, e.g., § 43-408. Thus, although we are informed by In re
Interest of David C., we decline OJS’ invitation to rely entirely
on In re Interest of David C. in resolving this appeal. See River
City Life Ctr. v. Douglas Cty. Bd. of Equal., 265 Neb. 723, 658
N.W.2d 717 (2003) (stating that when Legislature enacts law
affecting area which is already subject of other statutes, it is pre-
sumed that it acted with full knowledge of preexisting legisla-
tion and of appellate court decisions construing and applying
that legislation).
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[2-5] In reaching our decision, we refer to § 43-408, and we
are guided by fundamental rules of statutory interpretation. We
have previously stated that it is the role of the court, to the extent
possible, to give effect to the entire language of a statute, and to
reconcile different provisions of the statute so they are consis-
tent, harmonious, and sensible. Gilroy v. Ryberg, 266 Neb. 617,
667 N.W.2d 544 (2003); State v. Divis, 256 Neb. 328, 589
N.W.2d 537 (1999). In discerning the meaning of a statute, a
court must determine and give effect to the purpose and intent of
the Legislature as ascertained from the entire language of the
statute considered in its plain, ordinary, and popular sense.
Gilroy, supra; Newman v. Thomas, 264 Neb. 801, 652 N.W.2d
565 (2002). A court must place on a statute a reasonable con-
struction which best achieves the statute’s purpose, rather than a
construction which would defeat that purpose. Galaxy Telecom
v. J.P. Theisen & Sons, 265 Neb. 270, 656 N.W.2d 444 (2003).
Further, a court must attempt to give effect to all parts of a
statute, and if it can be avoided, no word, clause, or sentence will
be rejected as superfluous or meaningless; it is not within the
province of a court to read anything plain, direct, or unambigu-
ous out of a statute. Wilder v. Grant Cty. Sch. Dist. No. 0001,
265 Neb. 742, 658 N.W.2d 923 (2003).

In accordance with these precepts, it is clear under the lan-
guage of § 43-408 that the committing court maintains jurisdic-
tion over a juvenile committed to OJS, conducts review hearings
every 6 months, and is to receive written notification of the
placement and treatment status of juveniles committed to OJS at
least every 6 months. See § 43-408(2) and (3). Thus, although
the statute speaks of committed juveniles’ being “discharged
from [OJS],” § 43-408(2), the statute does not explicitly say that
OJS discharges the juveniles, and, on the contrary, the
Legislature has explicitly mandated that the committing court
“continue[s] to maintain jurisdiction” over a juvenile committed
to OJS. Id. Therefore, while OJS may make an initial determi-
nation with regard to the advisability of the discharge of a juve-
nile committed to OJS, the committing court, as a result of its
statutorily imposed continuing jurisdiction, must approve the
discharge of the juvenile.
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Giving effect to the language of § 43-408, we determine that
there is no merit to OJS’ assertion that the juvenile court erred
by ordering Tamantha to remain in OJS’ custody under a
Conditions of Liberty contract for a prescribed period of time.
The juvenile court’s imposition of a 1-year time limit on the
Conditions of Liberty contract was merely an exercise of the
court’s responsibility to review the placement and treatment of
committed juveniles. Indeed, if the juvenile court were not per-
mitted to conduct this type of periodic review, its statutorily
mandated continuing jurisdiction would be rendered meaning-
less. See Wilder, supra. The court’s order does not usurp OJS’
authority to assess the advisability of the discharge of a juvenile
committed to it. See § 43-408(2). The challenged order merely
provides a time limit for the Conditions of Liberty contract but
does not provide that Tamantha would be discharged at the end
of the 1-year time period.

CONCLUSION
We conclude that the juvenile court’s imposition of a 1-year
time limit on the Conditions of Liberty contract was not improper.
Accordingly, there is no merit to OJS’ assignment of error, and we
affirm the February 5, 2003, order of the juvenile court.
AFFIRMED.
McCoORMACK, J., not participating.

STATE OF NEBRASKA, APPELLEE, V.
JAMIE EARL MOWELL, APPELLANT.
672 N.W.2d 389

Filed December 12, 2003. No. S-03-009.

1. Jury Instructions. Whether jury instructions given by a trial court are correct is a
question of law.
2. Jury Instructions: Proof: Appeal and Error. In an appeal based on a claim of
erroneous jury instructions, the appellant has the burden to show that the questioned
instructions were prejudicial or otherwise adversely affected a substantial right of
the appellant.
: : . To establish reversible error from a court’s refusal to give a
requested instruction, an appellant has the burden to show that (1) the tendered
instruction is a correct statement of the law, (2) the tendered instruction is warranted
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by the evidence, and (3) the appellant was prejudiced by the court’s refusal to give the
tendered instruction.

Rules of Evidence: Appeal and Error. In proceedings where the Nebraska
Evidence Rules apply, the admissibility of evidence is controlled by the Nebraska
Evidence Rules; judicial discretion is involved only when the rules make such dis-
cretion a factor in determining admissibility. Where the Nebraska Evidence Rules
commit the evidentiary question at issue to the discretion of the trial court, the admis-
sibility of evidence is reviewed for an abuse of discretion.

Criminal Law: Convictions: Evidence: Appeal and Error. When reviewing a crim-
inal conviction for sufficiency of the evidence to sustain the conviction, the relevant
question for an appellate court is whether, after viewing the evidence in the light most
favorable to the prosecution, any rational trier of fact could have found the essential
elements of the crime beyond a reasonable doubt.

Appeal and Error. Regarding questions of law, an appellate court is obligated to
reach a conclusion independent of determinations reached by the trial court.

Jury Instructions: Appeal and Error. Failure to object to a jury instruction after it
has been submitted to counsel for review precludes raising an objection on appeal
absent plain error indicative of a probable miscarriage of justice.

Trial: Jury Instructions. The purpose of the instruction conference is to give the trial
court an opportunity to correct any errors made by it.

Jury Instructions: Appeal and Error. A party who does not request a desired jury
instruction cannot complain on appeal about incomplete instructions.

____. The failure to object to instructions after they have been submitted to
counsel for review or to offer more specific instructions if counsel feels the court-
tendered instructions are not sufficiently specific will preclude raising an objection on
appeal, unless there is a plain error indicative of a probable miscarriage of justice.
Appeal and Error. An appellate court always reserves the right to note plain error
which was not complained of at trial.

Appeal and Error: Words and Phrases. Plain error is error of such a nature that to
leave it uncorrected would result in damage to the integrity, reputation, or fairness of
the judicial process.

Criminal Law: Self-Defense: Legislature: Intent. Neb. Rev. Stat. § 28-1407 (Reissue
1995) reflects the Nebraska Legislature’s policy that certain circumstances legally
excuse conduct that would otherwise be criminal.

Self-Defense. The choice of evils defense requires that a defendant (1) acts to avoid
a greater harm; (2) reasonably believes that the particular action is necessary to avoid
a specific and immediate harm; and (3) reasonably believes that the selected action is
the least harmful alternative to avoid the harm, either actual or reasonably believed by
the defendant to be certain to occur.

Criminal Law: Self-Defense. Generalized and nonimmediate fears are inadequate
grounds upon which to justify a violation of law.

Rules of Evidence: Appeal and Error. The exercise of judicial discretion is implicit
in determinations of relevancy under Neb. Rev. Stat. § 27-401 (Reissue 1995) and
prejudice under Neb. Rev. Stat. § 27-403 (Reissue 1995), and a trial court’s decision
regarding them will not be reversed absent an abuse of discretion.

Trial: Evidence. While most, if not all, evidence offered by a party is calculated to
be prejudicial to the opposing party, only evidence tending to suggest a decision on
an improper basis is unfairly prejudicial.
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18. Trial: Joinder: Appeal and Error. Severance is not a matter of right, and a ruling
of the trial court with regard thereto will not be disturbed on appeal absent a showing
of prejudice to the defendant.

Appeal from the District Court for Lancaster County: KAREN
FLowERs, Judge. Affirmed.

Sean J. Brennan for appellant.

Jon Bruning, Attorney General, and Kevin J. Slimp for
appellee.

HEenDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and
MILLER-LERMAN, JJ.

GERRARD, J.
NATURE OF CASE

Jamie Earl Mowell was found guilty by a jury of second
degree murder, use of a deadly weapon to commit a felony, and
being a felon in possession of a firearm, in association with the
shooting death of Jeremy Cade. After a motion for new trial was
overruled, the district court sentenced Mowell to a term of
imprisonment and Mowell appealed. This appeal involves
Mowell’s challenges to a number of the court’s procedural and
evidentiary rulings, as well as his challenges to the instructions
given to the jury and the sufficiency of the evidence that led to
his second degree murder conviction.

FACTUAL AND PROCEDURAL BACKGROUND

The evidence at trial revealed that in February 2002, Cade
and Calvin Secrest were both residing at the Salvation Army’s
residential treatment facility in Lincoln, Nebraska. They became
close friends and eventually left the treatment facility together.
After leaving the treatment facility, Cade and Secrest began to
spend a significant amount of time with Mowell. Cade’s rela-
tionship with Mowell was often rocky and violent and essen-
tially revolved around drug sales and drug use.

In the early afternoon of March 18, 2002, Cade and Secrest
went to Mowell’s apartment in search of methamphetamines
(meth). They were driven to the apartment by Cade’s girl friend,
Angela Kosmicki. Upon arrival, Cade and Secrest went into
Mowell’s apartment, while Kosmicki stayed in the car. Secrest



86 267 NEBRASKA REPORTS

testified that Mowell welcomed them into the apartment, but
Mowell testified that he had told Cade not to come to his apart-
ment, and only let Cade and Secrest in because he believed the
knock at the door was from someone else.

In any event, Cade and Secrest entered the apartment, and
shortly thereafter, Secrest asked Kosmicki to join them inside.
According to Secrest, Mowell stated that he was “really high”
and asked Kosmicki to take Secrest to a grocery store to pur-
chase a bag of syringes so they would be able to inject meth. At
the time he left, Secrest stated that Cade and Mowell were get-
ting along fine. Kosmicki, however, testified that Cade repeat-
edly requested meth from Mowell and that Mowell told Cade
no, and to “back off” because he was too high.

Mowell testified that he wanted Cade and Secrest to leave his
apartment, and repeatedly asked them to do so. According to
Mowell, Cade refused and made repeated demands for meth.
Mowell testified that after Secrest and Kosmicki left, Cade con-
tinued to demand meth, and an argument ensued because
Mowell refused to provide Cade with meth. During this argu-
ment, Mowell claims that Cade repeatedly threatened him and
stated that he was going to kill him. Mowell testified that he
became scared and eventually gave Cade his remaining batch of
meth. Moreover, Mowell stated that he offered to give Cade his
compact disc player, personal digital assistant, and a scale for
weighing meth. Cade, however, was not satisfied and, according
to Mowell, continued to demand more meth, saying “this ain’t
over.” At this time, two or three additional unidentified people
entered Mowell’s apartment.

According to Secrest, when he and Kosmicki returned, Cade
was sitting across a small table from Mowell. Thereafter,
Mowell began to break up “rocks” of meth. The recent entrants
into the apartment then asked Mowell for syringes and went into
Mowell’s bathroom to use drugs.

At this point, the testimony of various witnesses differs in sev-
eral respects. Secrest testified that while breaking up the rocks of
meth, Mowell pulled out his gun, pointed it at Cade for a few sec-
onds, and then shot him. Secrest testified that prior to the shoot-
ing, he did not hear any verbal exchange or argument between
Cade and Mowell, nor was anyone standing or being loud.
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Moreover, Secrest stated that just prior to the shooting, Cade was
looking at the floor with his hands on his lap and that Cade only
looked up after the gun was pointed at him. Secrest also testified
that Cade made no movements toward Mowell while the gun was
pointed at him. During cross-examination, however, Secrest
admitted that Mowell and Cade were talking immediately prior to
the shooting and that Secrest had previously told the police that
he heard Cade threaten to kill Mowell just prior to the shooting.

Kosmicki testified that prior to the shooting, Cade was com-
plaining about the amount of meth Mowell gave him. Kosmicki
also testified that Cade, while looking down at the drugs, stated
that if the amount of drugs Mowell had given him was not
enough, then he would kill Mowell. At that point, according to
Kosmicki, Mowell pointed his gun at Cade. Kosmicki then told
Cade not to worry because Mowell “is just fucking with you.” A
few seconds later, Kosmicki testified, the gun went off.

Mowell also testified that Cade continued to demand more
meth and that he became angrier and more vocal with each
demand. Mowell stated that the dispute culminated when Cade
told him that “if this is not enough, I am going to kill you.”
Mowell testified that in response to this threat, he grabbed his
gun, pointed it at Cade, and told him to leave. Mowell stated that
Cade told him to go ahead and shoot and then made another
threat on his life. According to Mowell, Kosmicki then said
something which diverted his attention from Cade. Mowell tes-
tified that when he turned his attention back to Cade, Cade was
moving toward him and reaching for the gun. Mowell stated that
he pulled the trigger once, but only to stop Cade.

According to Secrest, after the shot was fired, Cade got up as
if to beat up Mowell. Kosmicki also testified that Cade, after
getting shot, moved toward Mowell as if he wanted to “kick
[Mowell’s] ass.” Seeing Cade move toward him aggressively,
Mowell ran out of the apartment. Kosmicki, Crystal Walsh
(Mowell’s girl friend who was in the bedroom throughout the
incident), and the persons in the bathroom then left the apartment.
According to Secrest, shortly after leaving, Mowell returned to
the apartment and grabbed his backpack. Mowell testified that he
returned to the apartment to call his mother, but only managed to
grab his backpack before leaving the apartment.
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Once downstairs, Walsh, Secrest, and Mowell jumped inside
Kosmicki’s car. Kosmicki then drove approximately one block to
a nearby service station. After parking, Kosmicki told Mowell
and Walsh to get out of the car. Secrest went to the pay telephone
and dialed the 911 emergency dispatch service, while Mowell
and Walsh proceeded up the alley behind the service station.
Kosmicki drove Secrest back to the apartment so he could wave
down the police and ambulance. Thereafter, Kosmicki returned
to her home.

Mowell and Walsh eventually traveled to Sioux City, lowa.
Eleven days later—March 19, 2002—they were arrested by the
Sioux City Police Department while coming out of a motel room
in Sioux City. At the time of the arrest, Mowell had a black and
yellow backpack in his possession.

Cade was pronounced dead on March 18, 2002, at 3:52 p.m.
Along with the fatal gunshot wound to the chest, Cade suffered an
injury to his right thumb. Expert testimony established that a bul-
let struck Cade’s thumb before going through his sternum, peri-
cardial sac, aorta, and right lung. The bullet eventually lodged in
one of his ribs. The distance between the gun and Cade’s shirt was
approximately 3 to 5 feet when the gun was fired, and Cade’s
thumb was between 12 and 18 inches from the gun when it was
hit by the bullet.

On May 22, 2002, Mowell was arraigned on information and
charged with first degree murder (count I), use of a deadly
weapon to commit a felony (count II), and being a felon in pos-
session of a firearm (count III). Prior to trial, Mowell filed a
motion to sever, requesting that the court try count III separately
from counts I and II. A hearing on the motion was held September
5, and the court denied the motion on September 6.

The trial commenced on October 1, 2002. At trial, Mowell
objected to the receipt of a number of exhibits, including exhibits
93 through 96 and 100. These exhibits were a few of the writings
and drawings that were found in the notebooks inside of
Mowell’s backpack the day of his arrest. Mowell argued the
exhibits were irrelevant, cumulative, and unfairly prejudicial.
The trial court overruled Mowell’s objections and admitted the
exhibits into evidence.
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After the State rested, Mowell moved to dismiss the charges.
That motion was overruled. At the close of all the evidence,
Mowell renewed his motion to dismiss, but the motion was
overruled.

A formal jury instruction conference was held on October
10, 2002. The trial court’s proposed jury instructions were dis-
cussed, and Mowell objected to instruction No. 4. Mowell’s
primary objection was in regard to the step instruction. Under
the step instruction, the jury was instructed to separately con-
sider the crimes of first degree murder, second degree murder,
and manslaughter. The instruction stated that the crimes were
to be considered in descending order, and only if the jury
found the State had failed to prove first degree murder could
the jury consider second degree murder, and so on. Essentially,
Mowell argued that the jury should have been able to consider
the three choices—first degree murder, second degree murder,
and manslaughter—in any order. The trial court overruled
Mowell’s objection.

Mowell also tendered his own instructions. Relevant here,
Mowell requested a choice of evils instruction, arguing that a
felon should maintain the right of self-defense, including the
right to possess a firearm. The court refused to give Mowell’s
proposed instruction.

On October 11, 2002, Mowell was found guilty by jury verdict
of second degree murder, use of a deadly weapon to commit a
felony, and being a felon in possession of a firearm. Mowell was
sentenced to a term of (1) from 40 years’ to life imprisonment for
second degree murder; (2) from 10 to 20 years’ imprisonment for
use of a deadly weapon to commit a felony, to be served consec-
utively to the second degree murder sentence; and (3) from 5 to
10 years’ imprisonment for being a felon in possession of a
firearm, to be served concurrently with the sentence for count II.

Thereafter, Mowell filed a timely motion for a new trial.
Mowell made three arguments: (1) The court should have
instructed the jury on the legal definition and meaning of * ‘sud-
den quarrel’ ” and “ ‘provocation,” ” (2) the prosecuting attorney
made improper comments during closing arguments, and (3) the
court should not have admitted certain exhibits taken from
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Mowell’s backpack into evidence. The district court overruled
this motion, and Mowell timely filed his notice of appeal.

ASSIGNMENTS OF ERROR

Mowell assigns, restated, that the trial court erred by (1) fail-
ing to instruct the jury on the meaning and legal definition of
provocation and sudden quarrel, (2) denying his motion for a
new trial, (3) refusing to give his proposed jury instruction No.
4, (4) overruling his objections to exhibits 93 through 96 and
100, (5) denying his motion to sever count III, and (6) accepting
the jury’s verdicts in that there was insufficient evidence to
prove beyond a reasonable doubt that he intentionally killed
another person and that he was not acting in self-defense.

STANDARD OF REVIEW

[1] Whether jury instructions given by a trial court are correct
is a question of law. State v. Bao, 263 Neb. 439, 640 N.W.2d 405
(2002).

[2] In an appeal based on a claim of erroneous jury instruc-
tions, the appellant has the burden to show that the questioned
instructions were prejudicial or otherwise adversely affected a
substantial right of the appellant. State v. Gartner, 263 Neb. 153,
638 N.W.2d 849 (2002).

[3] To establish reversible error from a court’s refusal to give
a requested instruction, an appellant has the burden to show that
(1) the tendered instruction is a correct statement of the law, (2)
the tendered instruction is warranted by the evidence, and (3)
the appellant was prejudiced by the court’s refusal to give the
tendered instruction. State v. Brouillette, 265 Neb. 214, 655
N.W.2d 876 (2003).

[4] In proceedings where the Nebraska Evidence Rules apply,
the admissibility of evidence is controlled by the Nebraska
Evidence Rules; judicial discretion is involved only when the
rules make such discretion a factor in determining admissibility.
Where the Nebraska Evidence Rules commit the evidentiary
question at issue to the discretion of the trial court, the admissi-
bility of evidence is reviewed for an abuse of discretion. State v.
McPherson, 266 Neb. 715, 668 N.W.2d 488 (2003).

[5] When reviewing a criminal conviction for sufficiency of the
evidence to sustain the conviction, the relevant question for an
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appellate court is whether, after viewing the evidence in the light
most favorable to the prosecution, any rational trier of fact could
have found the essential elements of the crime beyond a reason-
able doubt. State v. Faber, 264 Neb. 198, 647 N.W.2d 67 (2002).

ANALYSIS

PROVOCATION AND SUDDEN QUARREL

Mowell argues the trial court erred by failing to define the
term ‘“sudden quarrel,” which he contends prevented the jury
from adequately considering an essential issue presented by the
evidence. Jury instruction No. 4, the step instruction, provided
the analytical framework for the jury to decide counts I, II, and
III, including the elements of the charged crimes. With respect
to count I, the jury was instructed that it could return one of four
possible verdicts: (1) guilty of murder in the first degree, (2)
guilty of murder in the second degree, (3) guilty of manslaugh-
ter, or (4) not guilty. Relevant here, the pertinent portions of
instruction No. 4 gave the following charge:

The material elements that the [S]tate must prove . . . in
order to convict the Defendant of [second degree] murder
...are:

1. That the Defendant caused the death of Jeremy Cade;
and

2. That the Defendant did so intentionally but without
premeditation; and . . .

4[.] That he did not do so in self defense.

The material elements that the [S]tate must prove . . . in
order to convict the Defendant of manslaughter are:

1. That the Defendant killed Jeremy Cade; and

2. That the Defendant did so without malice, either upon
a sudden quarrel, or unintentionally while in the commis-
sion of an unlawful act; and . . .

4. That he did not do so in self defense.
According to Mowell, trial courts should be required to define
the term “sudden quarrel” because it is not only an essential
element of manslaughter, but understanding the term “sudden
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quarrel” is an essential component of allowing the jury to effec-
tively consider whether Mowell had the requisite intent to commit
murder. More specifically, Mowell argues that a proper under-
standing of the term sudden quarrel at an early stage of the step
instruction would have led the jury to find a sudden quarrel
erupted between Mowell and Cade prior to the shooting. In turn,
this could have negated Mowell’s intent to kill Cade and caused
the jury to find Mowell guilty of manslaughter instead of murder.

[6] Whether jury instructions given by a trial court are correct
is a question of law. State v. Bao, 263 Neb. 439, 640 N.W.2d 405
(2002). Regarding questions of law, an appellate court is obli-
gated to reach a conclusion independent of determinations
reached by the trial court. State v. Mata, 266 Neb. 668, 668
N.W.2d 448 (2003). In an appeal based on the claim of an erro-
neous instruction, the appellant has the burden to show that the
questioned instruction was prejudicial to or otherwise adversely
affected a substantial right of the appellant. State v. Derry, 248
Neb. 260, 534 N.W.2d 302 (1995).

We first note that Mowell’s assignment of error is not appro-
priate for appellate review because he failed to object to the por-
tion of the jury instruction he now criticizes. At the instruction
conference, Mowell objected to certain aspects of instruction
No. 4, but he did not specifically object to the trial court’s fail-
ure to define “sudden quarrel,” or to its absence in instruction
No. 7, which provided definitions to the terms used throughout
the instructions.

[7-10] Failure to object to a jury instruction after it has been
submitted to counsel for review precludes raising an objection
on appeal absent plain error indicative of a probable miscarriage
of justice. State v. Haltom, 264 Neb. 976, 653 N.W.2d 232
(2002). The purpose of the instruction conference is to give the
trial court an opportunity to correct any errors made by it. Id.
Consequently, a party who does not request a desired jury
instruction cannot complain on appeal about incomplete instruc-
tions. State v. Brown, 258 Neb. 330, 603 N.W.2d 419 (1999).
Stated otherwise, and relevant here:

“‘[1]t is the duty of the trial court, without any request to
do so, to instruct the jury on the issues presented by the
pleadings and supported by the evidence. . . .



STATE v. MOWELL 93
Cite as 267 Neb. 83

““In applying that principle we have established that the
failure to object to instructions after they have been submit-
ted to counsel for review or to offer more specific instruc-
tions if counsel feels the court-tendered instructions are not
sufficiently specific will preclude raising an objection on
appeal, unless there is a plain error indicative of a probable
miscarriage of justice.””

State v. Myers, 258 Neb. 300, 314, 603 N.W.2d 378, 390 (1999)
(quoting Ellis v. Guy Advg. v. Cohen, 219 Neb. 340, 363 N.W.2d
180 (1985)). Accord McCauley v. Briggs, 218 Neb. 403, 355
N.W.2d 508 (1984). Thus, in order to preserve the alleged error,
Mowell was required to specifically object to that error. See
State v. Davlin, 263 Neb. 283, 639 N.W.2d 631 (2002) (objec-
tion, based on specific ground and properly overruled, does not
preserve appellate review on any other ground).

[11,12] However, as noted, an appellate court always
reserves the right to note plain error which was not complained
of at trial. Id. We have defined plain error as “error of such a
nature that to leave it uncorrected would result in damage to the
integrity, reputation, or fairness of the judicial process.” State v.
Greer, 257 Neb. 208, 215, 596 N.W.2d 296, 302 (1999). Here,
there was no miscarriage of justice because the jury found
Mowell guilty of second degree murder under a properly
administered step instruction.

Under the step instruction, the jury was instructed to sepa-
rately consider, in the following order, the crimes of first degree
murder, second degree murder, and manslaughter. The jury was
adequately instructed on the element of intent with respect to
the crime of second degree murder such that any alleged failure
to further define the term “sudden quarrel” at an earlier stage of
the step instruction would not constitute plain error under these
circumstances. We have repeatedly approved of step instruc-
tions that require consideration of the most serious crime
charged before the consideration of lesser-included offenses.
See, generally, State v. Bao, 263 Neb. 439, 640 N.W.2d 405
(2002); Myers, supra; State v. Lotter, 255 Neb. 456, 586 N.W.2d
591 (1998); State v. Derry, 248 Neb. 260, 534 N.W.2d 302
(1995). The jury was so charged under a properly administered
step instruction in the instant case, and we refuse to invoke the
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plain error doctrine to give Mowell’s first assignment of error
any further consideration.

Likewise, Mowell’s second assignment of error with respect
to the denial of his motion for new trial, which is predicated on
the court’s failure to define the term “sudden quarrel,” is with-
out merit.

CHOICE OF EvILS DEFENSE

Mowell was found guilty of being a felon in possession of a
firearm in violation of Neb. Rev. Stat. § 28-1206 (Reissue 1995).
According to Mowell, the evidence at trial established that Cade
had placed him in fear of his life, and under Neb. Rev. Stat.
§ 28-1407 (Reissue 1995), the jury should have been presented
with a choice of evils instruction, whereby they could have found
his possession of a firearm necessary, i.e., lawful, under the cir-
cumstances. In other words, Mowell argues that § 28-1206 is sub-
ject to the choice of evils defense found in § 28-1407.

[13,14] In delineating the scope and applicability of § 28-1407,
we have stated the statute reflects the Nebraska Legislature’s pol-
icy that certain circumstances legally excuse conduct that would
otherwise be criminal. State v. Cozzens, 241 Neb. 565, 490
N.W.2d 184 (1992). The defense requires that a defendant (1) acts
to avoid a greater harm; (2) reasonably believes that the particu-
lar action is necessary to avoid a specific and immediate harm;
and (3) reasonably believes that the selected action is the least
harmful alternative to avoid the harm, either actual or reasonably
believed by the defendant to be certain to occur. State v. Wells, 257
Neb. 332, 598 N.W.2d 30 (1999); Cozzens, supra.

Mowell presented such an instruction to the trial court.
However, believing State v. Harrington, 236 Neb. 500, 461
N.W.2d 752 (1990), disapproved on other grounds, State v.
Woodfork, 239 Neb. 720, 478 N.W.2d 248 (1991), was control-
ling, the trial court refused to give Mowell’s proposed instruc-
tion. To establish reversible error from a court’s refusal to give
a requested instruction, an appellant has the burden to show that
(1) the tendered instruction is a correct statement of the law, (2)
the tendered instruction is warranted by the evidence, and (3)
the appellant was prejudiced by the court’s refusal to give the
tendered instruction. State v. Brouillette, 265 Neb. 214, 655
N.W.2d 876 (2003).
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Assuming for argument’s sake that Mowell’s tendered instruc-
tion is a correct statement of the law, we must determine whether
a choice of evils defense is applicable to a violation of § 28-1206.
Nebraska law explicitly and unequivocally prohibits a felon from
being in possession of a firearm. See § 28-1206. Noting that no
exceptions appear on the face of the statute, we have held that a
felon who possesses a firearm for allegedly self-defense pur-
poses is guilty of violating § 28-1206. Harrington, supra.

In Harrington, the defendant was convicted of being a felon
in possession of a firearm in violation of § 28-1206(1). At trial,
the defendant testified that he carried a firearm because a gang
had repeatedly threatened his life. Based on this evidence, the
defendant requested that the trial court instruct the jury that the
State must prove his possession of the firearm was not for the
purpose of security or defense. The court refused to issue the
instruction, and we affirmed on appeal. We stated:

[Section] 28-1206(1) makes it a crime for a convicted felon
to possess a firearm. There is no exception for a convicted
felon who believes he may need a firearm for self-defense,
and the defendant violated that statute by being in posses-
sion of a firearm. His possession of the firearm for allegedly
self-defense purposes did not excuse or justify his violation
of the statute. Since the statute creates no right for a felon to
possess a firearm for self-defense, it was unnecessary to
instruct the jury as requested by the defendant.
Harrington, 236 Neb. at 502, 461 N.W.2d at 754.

We are faced with a slightly different issue in this case because
the defendant’s proposed instruction in Harrington was not based
on a choice of evils defense under § 28-1407. Furthermore, as
Mowell notes, some courts have crafted exceptions to their felony
possession statutes which allow for variations on the choice of
evils defense in very limited circumstances. See, generally, U.S. v.
Paolello, 951 F.2d 537 (3d Cir. 1991) (recognizing defense where,
during bar altercation, defendant knocked gun from attacker’s
hand to prevent him from shooting defendant’s stepson and then
picked up gun from floor to prevent attacker from retrieving it);
United States v. Panter, 688 F.2d 268 (5th Cir. 1982) (recognizing
defense where defendant, pinned to floor after being stabbed in
abdomen, reached under bar for club and instead retrieved pistol);
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Vasquez v. State, 830 S.W.2d 948 (Tex. Crim. App. 1992) (recog-
nizing defense where defendant presented evidence that he
grabbed firearm from kidnappers in attempt to free himself).

[15] Without ruling on a limited availability of a choice of
evils-type justification defense to the charge of being a felon in
possession of a firearm, we conclude that under the facts of this
case, Mowell was not entitled to such an instruction. When exam-
ining justification or choice of evils defenses, this court has
repeatedly stated that the action taken must be “necessary to avoid
a specific and immediately imminent harm.” State v. Cozzens, 241
Neb. 565, 571, 490 N.W.2d 184, 189 (1992). Stated otherwise,
generalized and nonimmediate fears are inadequate grounds upon
which to justify a violation of law. See State v. Graham, 201 Neb.
659, 271 N.W.2d 456 (1978). See, also, Cozzens, supra.

A review of the evidence shows that although Cade and
Mowell had a rocky and violent relationship, Mowell was not
facing immediate harm when he first obtained the firearm, nor
later when he obtained the firearm again, shortly before Cade’s
death. Mowell stated he originally obtained the firearm a few
weeks prior to Cade’s death. He stated he obtained the firearm
because Cade told him that “someone” inside of the gang was
going to die. However, this statement was so vague that it could
not have triggered more than a generalized fear for his safety.
Moreover, a few days after obtaining the firearm, Mowell testi-
fied that he pointed the firearm at Cade because Cade was
demanding meth. The same night, however, Mowell returned the
firearm to his friend.

Mowell was in possession of the firearm again, 2 days prior
to Cade’s death. Mowell testified that he reobtained the firearm
because Cade believed that Mowell had cheated him in a drug
transaction. Mowell testified that his fear was based on Cade’s
statement that “it’s not over” prior to his leaving Mowell’s apart-
ment the night of the drug transaction. However, Cade made no
specific and immediate threat to Mowell, and the vague state-
ment, “it’s not over,” is insufficient to establish more than a gen-
eralized and nonimmediate fear of harm. The true nature of
Mowell’s possession of the firearm is aptly demonstrated by
examining the day of Cade’s death. Mowell testified that on the
afternoon of March 18, 2002, he was sitting with the firearm by
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his side even though he did not think Cade was coming to the
apartment. Such circumstances, both leading up to and on
March 18, conclusively demonstrate that Mowell’s possession
of the firearm was without justification under the law.

Furthermore, even if Mowell felt threatened and harassed by
Cade to a point where he feared for his safety, Mowell had
ample opportunity to go to the police, request a restraining
order, or stop associating with Cade. See Graham, supra (time
to explore other viable alternatives is relevant factor in analyz-
ing justification defense). See, also, U.S. v. Bell, 214 F.3d 1299
(11th Cir. 2000); U.S. v. Rice, 214 F.3d 1295 (11th Cir. 2000);
U.S. v. Lomax, 87 F.3d 959 (8th Cir. 1996). There is simply no
evidence that shows Mowell was facing a specific and immedi-
ate threat when he obtained the firearm; thus, even if we assume
that § 28-1206 could modify § 28-1407 under certain limited
circumstances, the trial court did not err by refusing to give the
instruction in the instant case.

Lastly, Mowell argues that the denial of his proposed jury
instruction was unconstitutional because it deprived him of his
right to defend himself under Neb. Const. art. I, § 1. This argu-
ment is without merit. Mowell cannot predicate constitutional
error on the failure to give an instruction on a factually inappli-
cable defense. Moreover, to the extent Mowell argues that the
right to bear arms trumps § 28-1206, we have previously found
§ 28-1206 to be a reasonable, and constitutional, restriction on
the right to bear arms. See, State v. Harrington, 236 Neb. 500,
461 N.W.2d 752 (1990), disapproved on other grounds, State v.
Woodfork, 239 Neb. 720, 478 N.W.2d 248 (1991); State v.
Comeau, 233 Neb. 907, 448 N.W.2d 595 (1989).

ExHIBITS 93 THROUGH 96 AND 100

Mowell also argues that the trial court erred by admitting
exhibits 93 through 96 and 100. These exhibits are some of the
writings found in Mowell’s backpack at the time of his arrest.
Generally speaking, they can be read as admissions by Mowell
that he killed Cade and that he had no remorse for doing so.

As an initial matter, the State argues that Mowell’s objections
to these exhibits were not sufficiently specific to preserve these
claims for appellate review. At the time the exhibits were offered,
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Mowell’s counsel interposed objections “on the basis of the
objections that I made previously” and “for the reasons previ-
ously stated.”

The governing statutory provision states, in relevant part:

(1) Error may not be predicated upon a ruling which
admits or excludes evidence unless a substantial right of the
party is affected, and:

(a) In case the ruling is one admitting evidence, a timely
objection or motion to strike appears of record, stating the
specific ground of objection, if a specific ground was not
apparent from the context . . . .

(Emphasis supplied.) Neb. Rev. Stat. § 27-103 (Reissue 1995).

A review of the record makes it clear that defense counsel
was simply referencing and renewing the more specific objec-
tions he had made at a previous hearing where the trial court
denied its objections to the exhibits. Moreover, after the court
made its ruling at the hearing, counsel for the defense and the
trial court had the following colloquy:

[Defense counsel]: When we get started, my under-
standing [is that the prosecutor] wants to offer all of [the
exhibits] and have me object and have you rule on the
objection. Is it necessary to restate all of the foundation for
the objection?

THE COURT: I think if you want to make a record, I
think we could state on the record at this point that the
objections you have, have already been expressed and so
that the Court of Appeals or Supreme Court, should they
ever look at it, don’t deprive you of your opportunity to
raise that issue. I think that is good enough and not have
you go through all of that and have to do it here at side-bar.
I wouldn’t let you do it in the presence of the jury.

[Defense counsel]: Right. I am concerned about appel-
late decisions that said, even though you made an objec-
tion, you don’t make it at the time that it’s being offered.

THE COURT: I think you can make it at the time it’s
being offered, but you don’t have to repeat your reasons
for it. I think that preserves it. You can simply, for the
record, object even though we all know that we have had
this discussion.
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[Defense counsel]: For the reasons previously stated, I
object to these exhibits.

THE COURT: And then you probably ought to — I sup-
pose I will know as we go along which ones are which so
I get the right numbers.

Thereafter, the court brought the jury back into the courtroom,
and the State called a Lincoln police officer to the stand. During
the direct examination of the police officer, the State offered
exhibits 93 through 96 and 100. As noted above, the defense made
general objections and the trial court admitted the exhibits into
evidence over those objections. Because the prior hearing should
have made the specific ground of the objections apparent to both
the State and the trial court, the State’s argument is without merit.
See, § 27-103(1)(a); State v. Richard, 228 Neb. 872, 424 N.W.2d
859 (1988) (noting objection must be sufficiently specific to
enlighten trial court and enable it to pass upon it).

[16] Mowell argues that the exhibits were irrelevant, cumula-
tive, and unfairly prejudicial, and should not have been admitted
into evidence at trial. In proceedings where the Nebraska
Evidence Rules apply, the admissibility of evidence is controlled
by the Nebraska Evidence Rules; judicial discretion is involved
only when the rules make such discretion a factor in determining
admissibility. Where the Nebraska Evidence Rules commit the
evidentiary question at issue to the discretion of the trial court,
the admissibility of evidence is reviewed for an abuse of discre-
tion. State v. McPherson, 266 Neb. 715, 668 N.W.2d 488 (2003);
State v. Cook, 266 Neb. 465, 667 N.W.2d 201 (2003). The exer-
cise of judicial discretion is implicit in determinations of rele-
vancy under Neb. Rev. Stat. § 27-401 (Reissue 1995) and preju-
dice under Neb. Rev. Stat. § 27-403 (Reissue 1995), and a trial
court’s decision regarding them will not be reversed absent an
abuse of discretion. See, McPherson, supra; Cook, supra; State
v. Dixon, 240 Neb. 454, 482 N.W.2d 573 (1992).

A review of the exhibits shows that they were neither irrele-
vant nor unduly prejudicial. “Relevant evidence means evidence
having any tendency to make the existence of any fact that is of
consequence to the determination of the action more probable or
less probable than it would be without the evidence.” § 27-401.
These exhibits were relevant to facts at issue in the case. First,
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Mowell is simply wrong to suggest that the only issue to be
decided in the case was whether Cade’s death was a result of a
sudden quarrel. At the time the exhibits were offered and
received, the State was still attempting to prove the elements of
murder. In other words, they were attempting to show that
Mowell killed Cade and that he did so intentionally, deliberately,
and not in the course of self-defense. Admissions by Mowell
that he killed Cade are relevant to these issues. Moreover, the
exhibits are relevant to establish Mowell’s motive at the time of
the killing. Finally, the exhibits have some relevance for what
they did not include; namely, they contained no indication that
Mowell killed Cade in self-defense.

[17] However, even relevant evidence “may be excluded if its
probative value is substantially outweighed by the danger of
unfair prejudice, confusion of the issues, or misleading the jury,
or by considerations of undue delay, waste of time, or needless
presentation of cumulative evidence.” § 27-403. Essentially,
Mowell argues that the exhibits were prejudicial because they
contain callous language about a tragic event and highlight his
lack of remorse over killing Cade. However, the key inquiry is
not whether the exhibits were prejudicial, but whether they were
unduly prejudicial. For “[w]hile most, if not all, evidence offered
by a party is ‘calculated to be prejudicial to the opposing party,’
only evidence tending to suggest a decision on an improper basis
is ‘unfairly prejudicial.” ” State v. Perrigo, 244 Neb. 990, 997,
510 N.w.2d 304, 309 (1994). See, also, State v. Canbaz, 259
Neb. 583, 611 N.W.2d 395 (2000) (unfair prejudice means undue
tendency to suggest decision on improper basis).

Our review of the exhibits leads us to conclude that they were
highly relevant to a number of issues and that they were not, as
Mowell contends, overly suggestive of the idea that Mowell was
guilty because he was a bad person, nor did they constitute a
needless presentation of cumulative evidence. The trial court did
not abuse its discretion by admitting these exhibits into evidence.

MOTION TO SEVER
Prior to trial, the defense filed a motion to sever the charge of
felon in possession of a firearm from the other counts. The
defense argued that joinder would unfairly prejudice Mowell
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because the charge illustrated Mowell’s prior felony convictions
to the jury. The trial court denied the motion, stating, “I am satis-
fied that whatever prejudice may arise from trying all three counts
together can be cured by a jury instruction limiting the purpose
for which the Defendant’s prior felony may be considered.” The
trial court, however, gave no such instruction to the jury.

Mowell asserts that the trial court abused its discretion by
denying his motion to sever. More specifically, Mowell argues
that he was prejudiced by the court’s ruling because it allowed
the prosecution to create the impression that Mowell was a bad
man and, therefore, guilty of murder. Moreover, Mowell argues
that the court’s failure to properly instruct the jury exacerbated
the prejudice.

The authority to join offenses is found in Neb. Rev. Stat.
§ 29-2002 (Reissue 1995). It provides:

(1) Two or more offenses may be charged in the same
indictment, information, or complaint in a separate count
for each offense if the offenses charged, whether felonies
or misdemeanors, or both, are of the same or similar char-
acter or are based on the same act or transaction or on two
or more acts or transactions connected together or consti-
tuting parts of a common scheme or plan.

(3) If it appears that a defendant or the state would be
prejudiced by a joinder of offenses in an indictment, infor-
mation, or complaint or by such joinder of offenses in sep-
arate indictments, informations, or complaints for trial
together, the court may order an election for separate trials
of counts, indictments, informations, or complaints, grant
a severance of defendants, or provide whatever other relief
justice requires.

[18] We have held that severance is not a matter of right, and
a ruling of the trial court with regard thereto will not be dis-
turbed on appeal absent a showing of prejudice to the defendant.
State v. Evans, 235 Neb. 575, 456 N.W.2d 739 (1990); State v.
Nance, 197 Neb. 95, 246 N.W.2d 868 (1976), disapproved on
other grounds, State v. Sanders, 235 Neb. 183, 455 N.W.2d 108
(1990). When determining if the offenses were properly joined,
this court has undertaken a two-stage analysis.
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First, we must determine how the offenses are related. If the
offenses occurred as part of the “same act or transaction,” they
are properly joinable under § 29-2002. See, State v. lllig, 237
Neb. 598, 467 N.W.2d 375 (1991); Evans, supra. Here, because
the murder charged in count I was committed with the firearm
that was the subject of counts II and III, the events clearly arose
out of the same act or transaction. See Evans, supra, citing State
v. Fournier, 554 A.2d 1184 (Me. 1989).

Second, we must determine if joinder was prejudicial to the
defendant. See, lllig, supra; State v. Andersen, 232 Neb. 187, 440
N.W.2d 203 (1989). Here, joinder was not prejudicial to Mowell
because the evidence relating to each offense would have been
admissible in a trial of each offense separately. See, Illig, supra;
State v. Porter, 235 Neb. 476, 455 N.W.2d 787 (1990), disap-
proved on other grounds, State v. Messersmith, 238 Neb. 924,
473 N.W.2d 83 (1991). Simply put, Mowell chose to testify at his
trial; therefore, even if count III had been severed, evidence of
his prior felony convictions would have been properly admitted
to potentially impeach his testimony.

Furthermore, the trial court’s failure to instruct the jury on the
appropriate use of Mowell’s felony record does not merit rever-
sal. Rather, the failure to give such a limiting instruction is sim-
ply another factor to consider when determining prejudice. As
noted above, prejudice is absent from the record, thus any error
committed by the trial court in this regard is harmless.

SUFFICIENCY OF EVIDENCE

Lastly, Mowell argues that the trial court improperly concluded
that the jury’s verdicts were supported by sufficient evidence to
prove beyond a reasonable doubt that (1) he formed the requisite
intent to kill Cade and (2) he was not acting in self-defense.

When reviewing a criminal conviction for sufficiency of the
evidence to sustain the conviction, the relevant question for an
appellate court is whether, after viewing the evidence in the
light most favorable to the prosecution, any rational trier of fact
could have found the essential elements of the crime beyond a
reasonable doubt. State v. Faber, 264 Neb. 198, 647 N.W.2d 67
(2002). Viewing the evidence, as summarized above, in a light
most favorable to the prosecution, we conclude that there was
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ample evidence to sustain the conviction of Mowell for second
degree murder.

CONCLUSION
For the foregoing reasons, we affirm Mowell’s convictions
for second degree murder, use of a deadly weapon to commit a
felony, and being a felon in possession of a firearm.
AFFIRMED.
McCoRMACK, J., not participating.
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HEenDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and
MILLER-LERMAN, JJ.

MILLER-LERMAN, J.
I. NATURE OF CASE

Clyde W. Bronson, Sr., was convicted in 1992 of first degree
murder and use of a weapon to commit a felony. The convictions
and sentences were affirmed on direct appeal to this court. State v.
Bronson, 242 Neb. 931, 496 N.W.2d 882 (1993). On May 8, 2002,
the district court for Douglas County granted Bronson’s motion to
subject evidence in his case to DNA testing pursuant to
Nebraska’s DNA Testing Act, Neb. Rev. Stat. §§ 29-4116 through
29-4125 (Cum. Supp. 2002). After the DNA testing was com-
pleted, Bronson filed a “Motion for Hearing and to Vacate
Convictions” based on the results. The motion was denied, and the
appeal of that denial is case No. S-03-040. Bronson subsequently
moved for a new trial based on the DNA testing results. The
motion was denied, and the appeal of the denial of the motion for
new trial is case No. S-03-483. Cases Nos. S-03-040 and S-03-483
have been consolidated on appeal. For the reasons explained
below, we affirm the order of the district court in each case.

II. STATEMENT OF FACTS
On January 14, 1992, Bronson was found guilty of first
degree murder and use of a weapon to commit a felony. Bronson
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was sentenced to life imprisonment for the murder conviction
and to a consecutive term of 20 years for the weapons convic-
tion. In affirming the convictions and sentences, we set forth the
facts of the case in Bronson as follows:

Barbara Smith was found dead by her husband the
morning of June 28, 1991. The cause of death was deter-
mined to be multiple stab wounds to the chest and blunt
injuries to the face and head. No evidence indicated
forcible entry. As the Omaha Police Division crime lab
searched the scene for fingerprints and other physical evi-
dence, other officers contacted persons in the area regard-
ing any information they may have had about the murder.
Bronson, who lived two homes away from the victim, was
questioned as he was returning from work. He indicated
that he had last been to the Smith residence on June 27 to
borrow $5 from Ken Smith, the victim’s husband. On June
29 the police requested that appellant, as well as all other
individuals known to have been in the Smith residence
recently, go over to another neighbor’s residence to be fin-
gerprinted. One of Bronson’s latent palm prints was found
on the refrigerator and one of his patent fingerprints was
observed in apparent blood on exhibit 9, a glass vase at the
crime scene. Dr. Reena Roy, a forensic serologist, testified
that a presumptive test for blood on the vase was positive.
Linda Brokofsky, a fingerprint examiner for the Nebraska
State Patrol, stated that she found a fingerprint in blood on
the vase. Patricia Osier, a senior crime lab technician with
the Omaha Police Division examined the vase and found a
fingerprint in what appeared to be blood.

On Monday, July 1, Police Officer Bill Jadlowski and
Detective Wilson went to Bronson’s home to ask him to
accompany them to police headquarters for further inter-
view. The officers arrived at the house and at about the same
time Bronson was walking up the sidewalk. According to
Jadlowski, the officers asked Bronson if they could step
inside his residence and, once inside, explained to Bronson
that they would like to “talk to him at Central Police
Headquarters.” Bronson was then taken to the police station.
According to the officer, Bronson was not threatened,
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coerced, or promised anything, was not told he was under
arrest, was not handcuffed, and rode in the back seat of the
unmarked police car with the two officers in the front.
Bronson, according to Jadlowski, was calm and cooperative.

Prior to having his Miranda rights explained to him,
Bronson relayed the same story as to when he had last been
in the Smith residence, and admitted that he was a recre-
ational user of crack cocaine. When the police questioned
him about several cuts on his hands, he explained that he
had received a cut on his finger at work, and the other cuts
on his hands were as a result of cleaning a crack-pipe with
a wire coat hanger. At this point, the officers left the inter-
rogation room for a short period, obtained a search war-
rant, returned to the interrogation room, and read Bronson
his Miranda rights. Because Bronson indicated he wanted
to see his attorney, the interrogation ceased. The officers
returned Bronson to his home and proceeded with the exe-
cution of the warrant to search the Bronson residence.
Sometime later Bronson was allowed to leave his home.

On Wednesday Bronson learned that a warrant for his
arrest for first degree murder had been issued, and by
arrangements made with the police by his lawyer, Bronson
turned himself in on Friday morning.

At trial, Bronson supplemented his original statement,
saying that while he had been in the house to borrow
money, he also had visited the deceased, Barbara Smith, in
her home earlier that week for the purpose of carrying on
a romantic affair with her.

242 Neb. at 934-36, 496 N.W.2d at 887-88.

On March 25, 2002, Bronson filed an amended motion for
DNA testing under § 29-4120 of the DNA Testing Act. The evi-
dence that he sought to have tested included the vase found at
the crime scene which exhibited Bronson’s fingerprint in what
appeared to be blood, a bloodstained doorknob and various
other items of evidence from the victim’s home, and a laundry
detergent bottle and various other bloodstained items that were
seized from Bronson’s home. On May 9, the court granted
Bronson’s motion for DNA testing of the evidence identified by
Bronson in his amended motion.
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The University of Nebraska Medical Center’s human DNA
identification laboratory issued a report on July 29, 2002, regard-
ing the results of DNA testing of the evidence in Bronson’s case.
With regard to the vase found in the victim’s home, the report
stated that the substance on the vase generated partial DNA pro-
files and that results concerning contributors to the partial pro-
files were inconclusive. With regard to the doorknob in the vic-
tim’s home, the report stated that swabs from the doorknob
generated a partial DNA profile consistent with a mixture of
Bronson’s blood and the victim’s blood. Finally, with regard to
the laundry detergent bottle found in Bronson’s home, the report
stated a swab from the bottle generated a DNA profile consistent
with Bronson’s blood.

On December 4, 2002, pursuant to § 29-4123(2), Bronson
moved the district court for an order vacating and setting aside
the judgment on the basis of the DNA testing results. In the
motion, Bronson asserted that the DNA testing failed to estab-
lish that the fingerprint on the vase was made in the blood of
either Bronson or the victim or even that the substance was
human blood. Bronson also asserted that the DNA testing which
established that the doorknob from the victim’s home contained
DNA consistent with a mixture of Bronson’s blood and the vic-
tim’s blood supported his story that he had been at the victim’s
home twice in the days preceding the victim’s death. Finally,
Bronson asserted that the DNA testing established that the blood
on the items seized from his home was his blood and not that of
the victim. Given the results of the DNA testing, Bronson
claimed that the judgment should be vacated and set aside.

After a hearing on December 12, 2002, the court found that
the DNA testing results did not exonerate or exculpate Bronson.
The court therefore denied Bronson’s motion for an order vacat-
ing and setting aside the judgment. On January 3, 2003, Bronson
filed a notice of appeal regarding the court’s order. The appeal
of the December 12 order denying Bronson’s motion to vacate
and set aside the judgment is case No. S-03-040.

On March 11, 2003, pursuant to Neb. Rev. Stat. § 29-2101(6)
(Cum. Supp. 2002), Bronson filed a motion for new trial based on
newly discovered exculpatory DNA evidence. Bronson made the
same allegations regarding the significance of the results of the
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DNA testing that he had made in his motion under § 29-4123(2).
Bronson claimed that the DNA test results warranted a new trial.
After determining that Bronson’s motion for new trial was filed
within the time period contemplated under Neb. Rev. Stat.
§ 29-2103 (Cum. Supp. 2002) and that it had jurisdiction to con-
sider the motion, the district court denied Bronson’s motion for
new trial in an order dated April 21, 2003. On April 24, Bronson
filed a notice of appeal of the denial of his motion for new trial.
The appeal of the April 21 order denying Bronson’s motion for
new trial is case No. S-03-483. We granted Bronson’s motion to
consolidate the two appeals for briefing and oral argument.

III. ASSIGNMENTS OF ERROR
Bronson asserts that the district court erred in (1) failing to
vacate and set aside the judgment pursuant to § 29-4123(2) in
case No. S-03-040 and (2) failing to grant a new trial based on
newly discovered DNA evidence pursuant to § 29-2101(6) in
case No. S-03-483.

IV. ANALYSIS

1. S-03-040: MOTION TO VACATE AND SET ASIDE
JUDGMENT UNDER § 29-4123(2)

(a) Appealability of Denial of Motion to Vacate and
Set Aside Judgment Under § 29-4123(2)

The State claims that the denial of a motion to vacate and set
aside the judgment made pursuant to § 29-4123(2) is not an
appealable, final order and that therefore this court does not have
jurisdiction to consider Bronson’s appeal in case No. S-03-040.
We reject the State’s argument.

Section 29-4123 provides:

(1) The results of the final DNA or other forensic test-
ing ordered under subsection (5) of section 29-4120 shall
be disclosed to the county attorney, to the person filing the
motion, and to the person’s attorney.

(2) Upon receipt of the results of such testing, any party
may request a hearing before the court when such results
exonerate or exculpate the person. Following such hearing,
the court may, on its own motion or upon the motion of any
party, vacate and set aside the judgment and release the
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person from custody based upon final testing results exon-
erating or exculpating the person.
(3) If the court does not grant the relief contained in
subsection (2) of this section, any party may file a motion
for a new trial under sections 29-2101 to 29-2103.
The district court denied Bronson’s motion under § 29-4123(2) on
December 12, 2002, and on January 3, 2003, Bronson appealed
the denial of his § 29-4123(2) motion.

[1] The three types of final orders which may be reviewed on
appeal under the provisions of Neb. Rev. Stat. § 25-1902 (Reissue
1995) are (1) an order which affects a substantial right in an action
and which in effect determines the action and prevents a judg-
ment, (2) an order affecting a substantial right made during a spe-
cial proceeding, and (3) an order affecting a substantial right
made on summary application in an action after a judgment is ren-
dered. State v. Lauck, 261 Neb. 145, 621 N.W.2d 515 (2001).

[2] In State v. Silvers, 255 Neb. 702, 708-09, 587 N.W.2d 325,
331 (1998), we stated that “[s]pecial proceedings entail civil
statutory remedies not encompassed in chapter 25 of the Nebraska
Revised Statutes” and that “[s]pecial proceedings have also been
described as ‘every special statutory remedy which is not in itself
an action.”” Thus, for example, in Silvers, we identified postcon-
viction proceedings as “special proceedings” within the context of
§ 25-1902. Applying the foregoing definition of special proceed-
ing to the instant case, we conclude that a hearing under
§ 29-4123(2) is a “special proceeding” within the meaning of the
final order statutes.

[3] Because the proceeding at issue was a special proceeding,
the denial of Bronson’s motion under § 29-4123(2) is an appeal-
able order if it affects a substantial right. A substantial right is
an essential legal right, not a mere technical right. State v.
Meese, 257 Neb. 486, 599 N.W.2d 192 (1999).

[4] The State argues that the denial of a motion under
§ 29-4123(2) does not affect a substantial right because the
defendant can be afforded relief by filing a motion for new trial
and the defendant should be required to await a ruling on a
motion for new trial before being allowed to appeal the denial of
a motion made under § 29-4123(2). In this regard, we note that
in State v. Gibbs, 253 Neb. 241, 570 N.W.2d 326 (1997), we held
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that the denial of a motion to discharge based on speedy trial
grounds affected a substantial right and was an appealable order.
Similarly, in State v. Milenkovich, 236 Neb. 42, 458 N.W.2d 747
(1990), we held that the denial of a plea in bar raising a non-
frivolous double jeopardy claim was a final, appealable order
because it affected a substantial right in a special proceeding. In
both Gibbs and Milenkovich, we noted that the rights of the
accused would be significantly undermined if appellate review
were postponed. In the present case, despite the option to move
for a new trial based on DNA testing evidence as identified in
§ 29-4123(3), we determine that a substantial right is neverthe-
less affected because, where relief is indicated but not afforded,
a defendant has lost the right to be immediately released from
custody without being exposed to further delay, expense, and the
risk inherent in a new trial. In sum, Bronson’s rights conferred by
§ 29-4123(2) would be significantly undermined if appellate
review were postponed. See, Gibbs, supra; Milenkovich, supra.
We therefore conclude that the denial of a motion to vacate and
set aside the judgment under § 29-4123(2) affects a substantial
right in a special proceeding and is therefore an appealable order
under § 25-1902.

(b) Required Proof Under § 29-4123(2)

We have not previously reviewed a district court’s ruling on a
motion to vacate and set aside the judgment under § 29-4123(2)
based on DNA testing evidence. We therefore take this opportu-
nity to address the proof required to succeed on such a motion.

[5] A motion to vacate and set aside the judgment pursuant to
§ 29-4123(2) is similar to a motion to dismiss in a criminal case.
With respect to motions to dismiss, we have stated:

In a criminal case, a court can direct a verdict only when
there is a complete failure of evidence to establish an essen-
tial element of the crime charged or the evidence is so
doubtful in character, lacking probative value, that a finding
of guilt based on such evidence cannot be sustained.
State v. Bao, 263 Neb. 439, 448, 640 N.W.2d 405, 413 (2002).
Because of the similarity to a motion to dismiss, we determine
that a standard comparable to that which is applied to a motion to
dismiss in a criminal case should apply with respect to a motion
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under § 29-4123(2). We hold that a court may properly grant a
motion to vacate and set aside the judgment under § 29-4123(2)
when (1) the DNA testing results exonerate or exculpate the per-
son and (2) the results, when considered with the evidence of the
case which resulted in the underlying judgment, show a complete
lack of evidence to establish an essential element of the crime
charged. This requires a finding that guilt cannot be sustained
because the evidence is doubtful in character and completely
lacking in probative value.

2. S-03-483: MotioN FOR NEwW TRIAL UNDER § 29-2101(6)

(a) District Court’s Jurisdiction to Consider
Motion for New Trial Under § 29-2101(6)

As an adjunct to its assertion in case No. S-03-040 that the
denial of Bronson’s motion under § 29-4123(2) was not an
appealable order, the State argues in case No. S-03-483 that if it
is concluded that the order denying the motion to vacate and set
aside the judgment is appealable, then Bronson’s appeal of that
order deprived the district court of jurisdiction to consider the
motion for new trial under § 29-2101(6) while the first appeal
was pending. We reject the State’s argument and conclude that
the district court had jurisdiction to consider the motion for new
trial under § 29-2101(6) during the pendency of the appeal of
the denial of the motion to vacate and set aside the judgment
under § 29-4123(2).

Section 29-2101 provides that “[a] new trial, after a verdict of
conviction, may be granted, on the application of the defendant,
for any of the following grounds affecting materially his or her
substantial rights: . . . (6) newly discovered exculpatory DNA or
similar forensic testing evidence obtained under the DNA
Testing Act . ...”

Although the evidence supporting a motion for new trial pur-
suant to § 29-2101(6) is obtained under the DNA Testing Act,
the motion for new trial under § 29-2101(6) is not part of the
DNA Testing Act. A motion for new trial under § 29-2101(6)
based on newly discovered evidence is akin to a motion for new
trial based on newly discovered evidence under § 29-2101(5).
We have long held that the appeal of a conviction in the appel-
late court and the consideration of a motion for new trial on the
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ground of newly discovered evidence filed in a trial court may
be separately conducted in both courts at the same time. Smith
v. State, 167 Neb. 492, 93 N.W.2d 499 (1958). We stated in
Smith that “the two proceedings . . . should be conducted sepa-
rately and independently of each other, and that such indepen-
dent conduct by the [trial] court could not be regarded [by the
Legislature or the courts] as an invasion of the jurisdiction of the
[appellate court].” 167 Neb. at 494, 93 N.W.2d at 500.

[6] In the same respect, we note that § 29-4123(3) provides that
“[i]f the court does not grant the relief contained in subsection (2)
of this section, any party may file a motion for new trial under
sections 29-2101 to 29-2103.” The legislative direction that the
filing of a motion for new trial be made “under sections 29-2101
to 29-2103” indicates that the motion for new trial is a separate
and independent proceeding from the proceedings under the DNA
Testing Act. We therefore conclude that the appeal of a ruling
denying a motion to vacate and set aside the judgment under
§ 29-4123(2) of the DNA Testing Act does not deprive a trial
court of jurisdiction to consider a motion for new trial filed under
§ 29-2101(6) based on newly discovered evidence obtained under
the DNA Testing Act.

(b) Required Proof Under § 29-2101(6)
and Appellate Review

We have not previously reviewed a district court’s ruling on a
motion for new trial under § 29-2101(6) based on evidence
obtained pursuant to the DNA Testing Act. We therefore take
this opportunity to address the proof required to succeed on such
a motion and the standard of review an appellate court should
apply to the trial court’s ruling on a motion for new trial under
§ 29-2101(6).

[7] With respect to the trial court’s consideration of a motion
for new trial based on newly discovered evidence, we have stated
in a similar context under § 29-2101(5) that where a motion for
new trial is based on newly discovered evidence, such “‘“evi-
dence must be of such a nature that if it had been offered and
admitted at the former trial it probably would have produced a
substantially different result.” .. . State v. Boppre, 243 Neb. 908,
924, 503 N.W.2d 526, 536 (1993). We have further stated that “[a]
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motion for new trial based on newly discovered evidence is
addressed to the discretion of the trial court, and unless an abuse
of discretion is shown, the trial court’s determination will not be
disturbed.” State v. Bjorklund, 258 Neb. 432, 496, 604 N.W.2d
169, 220 (2000). We determine that the standards just quoted are
applicable to motions for new trial pursuant to § 29-2101(6)
based on newly discovered evidence obtained under the DNA
Testing Act.

Bronson urges that because § 29-2101(6) refers to exculpatory
evidence obtained “under the DNA Testing Act,” the definition of
“exculpatory evidence” provided in the DNA Testing Act sets the
exclusive standard by which a trial court must decide a motion
for new trial under § 29-2101(6). In this regard, we note that the
DNA Testing Act defines “exculpatory evidence” as “evidence
which is favorable to the person in custody and material to the
issue of guilt of the person in custody.” § 29-4119. Bronson
argues that a trial court should grant a new trial based on newly
discovered evidence obtained under the DNA Testing Act if such
evidence is merely “favorable to the person in custody and mate-
rial to the issue of guilt of the person in custody.” Brief for appel-
lant at 5.

[8] A review of §§ 29-2101(6) and 29-4123(3) taken together
shows that although § 29-4123(3) refers to the new trial statutes
and § 29-2101(6) refers to “exculpatory evidence” under the DNA
Testing Act, such reference in § 29-2101(6) is for the purpose of
defining the proper basis for bringing a motion explicitly under
§ 29-2101(6). Thus, although “exculpatory evidence” may sup-
port filing a motion for new trial under § 29-2101(6), the exis-
tence of such evidence does not invariably warrant the granting of
a new trial. A motion for new trial under § 29-2101(6), properly
brought within the timeframe allowed under § 29-2103(5), must
be based on “exculpatory . . . evidence obtained under the DNA
Testing Act.” Where the trial court determines that the evidence
meets the definition of “exculpatory evidence” under § 29-4119,
thus justifying the filing of a motion for new trial, the trial court
must then proceed to consider whether the newly discovered evi-
dence warrants a new trial. We conclude that to warrant a new
trial, the trial court must determine that newly discovered excul-
patory evidence obtained pursuant to the DNA Testing Act must



114 267 NEBRASKA REPORTS

be of such a nature that if it had been offered and admitted at the
former trial, it probably would have produced a substantially dif-
ferent result.

3. ANALYSIS OF MERITS IN CASES
Nos. S-03-040 anD S-03-483

In the district court and on appeal, Bronson claimed certain
DNA-tested evidence exonerated or exculpated him. Bronson
relied on the results of three main pieces of DNA-tested evidence.
Those items as described by Bronson are (1) the DNA tests on the
substance on the vase which Bronson asserts was not proved to be
human blood, (2) the DNA material on the doorknob of the vic-
tim’s house which Bronson states was proved to be his, and (3)
the DNA material on items found in Bronson’s home which
Bronson states was not proved to belong to the victim.

With respect to the vase, the DNA testing did not establish that
the substance was not human blood. Furthermore, the DNA-
tested evidence is not inconsistent with the evidence presented at
trial which indicated that the substance likely was blood. In sum,
the import of the evidence remains that Bronson’s fingerprint
was on the vase regardless of whether the substance making the
fingerprint was the victim’s blood or some other substance. The
evidence of Bronson’s fingerprint on the vase is not inconsistent
with guilt.

With respect to the doorknob, Bronson argues that evidence
that his blood was on the doorknob at the victim’s home supports
his story that he was at the house in the days prior to the murder.
Contrary to Bronson’s argument, the DNA testing results do not
establish when the DNA evidence was left and it could rationally
be inferred that the blood was left on the doorknob at the time of
the killing rather than days earlier as Bronson asserts. Thus, the
fact that Bronson was in the house at an earlier date does not dis-
prove that he was also at the house at the time of the murder.
Bronson’s blood on the doorknob is not inconsistent with guilt.

With respect to the blood found on items in Bronson’s home,
Bronson notes that the DNA testing established that the blood
on these items did not belong to the victim. In response, the
State points out that while testing of some of the blood indicates
that it was Bronson’s rather than that of the victim, testing of
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other stains was inconclusive. Had Bronson cut himself during
the murder, the fact that the blood on the items in Bronson’s
home was his rather than the victim’s blood is not inconsistent
with guilt.

In sum, the DNA testing results do not warrant the relief
Bronson seeks. The evidence obtained under the DNA Testing
Act is not of such a nature that if it had been offered and admit-
ted at the former trial, it probably would have produced a sub-
stantially different result. We therefore conclude that the district
court did not abuse its discretion by denying Bronson’s motion
for new trial under § 29-2101(6), and we affirm the court’s rul-
ing in case No. S-03-483.

Because we determine that the evidence obtained under the
DNA Testing Act does not warrant a new trial, a fortiori, the
same evidence does not warrant vacating and setting aside the
judgment. When the DNA testing results are considered in asso-
ciation with the evidence presented in connection with the case
which resulted in the underlying judgment, we cannot say there
was a complete failure of evidence to establish an essential ele-
ment of the crime charged or that the evidence is so doubtful in
character, lacking probative value, that a finding of guilt based
on such evidence cannot be sustained. We therefore conclude
that the district court did not err in denying Bronson’s motion to
vacate and set aside the judgment under § 29-4123(2), and we
affirm the court’s ruling in case No. S-03-040.

V. CONCLUSION

We conclude that the order denying Bronson’s motion to vacate
and set aside the judgment under § 29-4123(2) is an appealable
order and that during the pendency of the appeal of that order, the
district court had jurisdiction to consider Bronson’s motion for
new trial under § 29-2101(6). We further conclude that the district
court did not err in denying both motions. We therefore affirm the
rulings in both cases Nos. S-03-040 and S-03-483.

AFFIRMED.
McCoRMACK, J., not participating.
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DENISE DEBOSE AND JAMES MCCULLOUGH, APPELLANTS,
V. STATE OF NEBRASKA, APPELLEE.
672 N.W.2d 426

Filed December 19, 2003. No. S-01-1188.

1. Judgments: Jurisdiction: Appeal and Error. A jurisdictional question which does
not involve a factual dispute is determined by an appellate court as a matter of law,
which requires the appellate court to reach a conclusion independent of the lower
court’s decision.

2. Jurisdiction: Final Orders: Motions for New Trial: Time: Notice: Appeal and
Error. In order to vest an appellate court with jurisdiction, a notice of appeal must be
filed within 30 days of the entry of the final order or the overruling of a motion for
new trial.

3. Motions for New Trial: Pleadings: Judgments: Time: Notice: Appeal and Error.
The running of the time for filing a notice of appeal may be terminated by the filing
of certain motions, including a motion for new trial under Neb. Rev. Stat.
§ 25-1144.01 (Cum. Supp. 2002), a motion to alter or amend a judgment under Neb.
Rev. Stat. § 25-1329 (Cum. Supp. 2002), or a motion to set aside a verdict or judg-
ment under Neb. Rev. Stat. § 25-1315.02 (Cum. Supp. 2002).

4. Pleadings: Judgments. A determination as to whether a motion, however titled,
should be deemed a motion to alter or amend a judgment depends upon the contents
of the motion, not its title.

5. Pleadings: Judgments: Time. In order to qualify for treatment as a motion to alter
or amend a judgment, a motion must be filed no later than 10 days after the entry of
judgment, as required under Neb. Rev. Stat. § 25-1329 (Cum. Supp. 2002), and must
seek substantive alteration of the judgment.

6. Pleadings: Judgments. A motion which merely seeks to correct clerical errors or one
seeking relief that is wholly collateral to the judgment is not a motion to alter or
amend a judgment.

7. Supreme Court: Courts: Appeal and Error. Upon granting further review which
results in the reversal of a decision of the Nebraska Court of Appeals, this court may
consider, as it deems appropriate, some or all of the assignments of error the Court of
Appeals did not reach.

Petition for further review from the Nebraska Court of
Appeals, HANNON, SIEVERS, and INBODY, Judges, on appeal
thereto from the District Court for Lancaster County, BERNARD
J. McGinN, Judge. Judgment of Court of Appeals reversed, and
cause remanded for further proceedings.

Thom K. Cope for appellants.

Don Stenberg, Attorney General, Vicki L. Boone-Lawson, and,
on brief, Melanie J. Whittamore-Mantzios for appellee.
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HenDrY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCorMACK, and MILLER-LERMAN, JJ.

McCORMACK, J.
NATURE OF CASE

Denise DeBose and James McCullough (collectively the
appellants) filed this employment discrimination action against
the State of Nebraska. The district court for Lancaster County
determined that the action was not filed within the applicable
statute of limitations and dismissed the action. On appeal, the
Nebraska Court of Appeals determined that the appellants did not
file a timely appeal and dismissed the appeal for lack of jurisdic-
tion. We granted the appellants’ petition for further review. We
conclude that the appellants timely appealed from the district
court’s order and remand the cause for further proceedings.

BACKGROUND

The appellants filed this action against the State on January
28, 1999. Their amended petition alleged that they were each
employed as investigators with the Nebraska Equal Opportun-
ity Commission and were each diagnosed with depression. For
their first cause of action, the appellants alleged that they were
each terminated from their employment on the basis of their
depression—DeBose on March 16, 1995, and McCullough on
May 30, 1995. For their second cause of action, they alleged
that on March 14, 1995, they were each refused reasonable
accommodation for their depression. The appellants alleged
that their causes of action arose under the Americans with
Disabilities Act of 1990, 42 U.S.C. § 12101 et seq. (2000); the
Nebraska Fair Employment Practice Act, Neb. Rev. Stat.
§ 48-1101 et seq. (Reissue 1998); § 504 of the Rehabilitation
Act of 1973, codified at 29 U.S.C. § 794 (1994); and the pub-
lic policy of Nebraska.

The State demurred to the petition, arguing that the court
lacked jurisdiction. On September 13, 2001, the district court
sustained the demurrer and dismissed the appellants’ amended
petition. The court, citing Adkins v. Burlington Northern Santa
Fe RR. Co., 260 Neb. 156, 615 N.W.2d 469 (2000), found that
§ 48-1118(2) provided the applicable statute of limitations and
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that the appellants failed to file their petition within that 300-day
statute of limitations.

On September 17, 2001, the appellants filed a “Plaintiff[s’]
Motion for New Trial and Reconsideration.” It stated in full:

COME NOW the Plaintiffs, and request the Court to
review its decision to dismiss the Plaintiffs’ entire Amended
Petition. For good cause, Plaintiffs state that the first cause
of action is brought under § 504 of the Rehabilitation Act.
The Defendants have stated their only objection to that
claim is that the Plaintiffs didn’t allege that the State
receives federal funds. This can be easily remedied by
amendment, because those are indeed the facts. Moreover,
the 300 day filing time limits do not apply to the public pol-
icy of this State.

On October 12, 2001, the district court overruled the appel-
lants” motion. The appellants filed a notice of appeal and
deposited the statutory docket fee on October 26.

In an unpublished opinion, the Court of Appeals dismissed
the appeal for lack of jurisdiction. DeBose v. State, No.
A-01-1188, 2003 WL 21057283 (Neb. App. May 13, 2003) (not
designated for permanent publication). The Court of Appeals
found that the appellants’ motion, which asked the district court
only to review its decision to dismiss, was a motion for recon-
sideration that did not terminate the 30-day appeal period.
Thus, the Court of Appeals determined that the appellants
failed to file a timely appeal under Neb. Rev. Stat. § 25-1912(3)
(Cum. Supp. 2002).

ASSIGNMENTS OF ERROR
In their petition for further review, the appellants contend that
the Court of Appeals erred in finding that their appeal was
untimely filed.

STANDARD OF REVIEW
[1] A jurisdictional question which does not involve a factual
dispute is determined by an appellate court as a matter of law,
which requires the appellate court to reach a conclusion inde-

pendent of the lower court’s decision. Olson v. Palagi, 266 Neb.
377, 665 N.W.2d 582 (2003).



DEBOSE v. STATE 119
Cite as 267 Neb. 116

ANALYSIS

[2] We granted the appellants’ petition for further review to
determine if the Court of Appeals erred in dismissing the appeal
for lack of jurisdiction. In order to vest an appellate court with
jurisdiction, a notice of appeal must be filed within 30 days of
the entry of the final order or the overruling of a motion for new
trial. State v. Bellamy, 264 Neb. 784, 652 N.W.2d 86 (2002);
§ 25-1912(1). The appellants’ notice of appeal was filed within
30 days of the court’s denial of the appellants’ motion for new
trial and reconsideration. However, the Court of Appeals deter-
mined that the appellants’ motion did not terminate the 30-day
appeal period, because it was a motion for reconsideration and
did not extend the time to perfect an appeal. Thus, the court
concluded that it was without jurisdiction because the appel-
lants’ notice of appeal was filed more than 30 days after the dis-
trict court sustained the State’s demurrer and dismissed the
appellants’ petition.

[3] Whether appellate jurisdiction has been properly vested
depends on whether the appellants’ motion terminated the appeal
period. Nebraska law provides that the running of the time for fil-
ing a notice of appeal may be terminated by the filing of certain
motions, including a motion for new trial under Neb. Rev. Stat.
§ 25-1144.01 (Cum. Supp. 2002), a motion to alter or amend a
judgment under Neb. Rev. Stat. § 25-1329 (Cum. Supp. 2002), or
a motion to set aside a verdict or judgment under Neb. Rev. Stat.
§ 25-1315.02 (Cum. Supp. 2002). State v. Bellamy, supra;
§ 25-1912(3). A motion for reconsideration, however, does not act
as a motion for new trial so as to terminate the appeal period. State
v. Bellamy, supra. Distilled to its essence, this case presents the
following question: What type of motion did the appellants file?

[4-6] In State v. Bellamy, we considered whether a motion for
reconsideration acted as a motion to alter or amend a judgment.
We held that whether a motion, however titled, should be
deemed a motion to alter or amend a judgment depends upon the
contents of the motion, not its title. Id. To qualify for treatment
as a motion to alter or amend a judgment, a motion must be filed
no later than 10 days after the entry of judgment, as required
under § 25-1329, and must seek substantive alteration of the
judgment. Id. A motion which merely seeks to correct clerical
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errors or one seeking relief that is wholly collateral to the judg-
ment is not a motion to alter or amend a judgment. /d.

The appellants’ motion seeks a “review” of the district court’s
decision to dismiss the appellants’ petition. In support of obtain-
ing that “review,” the appellants asserted that a deficiency in their
petition could be fixed if they were allowed to amend it.
Specifically, the appellants’ motion asserts that the portion of
their action brought under § 504 of the Rehabilitation Act should
survive the State’s demurrer upon amendment of the petition.
Thus, in effect, the appellants’ motion requests reinstatement of
their action, at least in part. We conclude that this request seeks
substantive alteration of the district court’s judgment. Thus, the
appellants’ motion is properly characterized as a motion to alter
or amend a judgment, which terminated the appeal period.
Because the appellants filed their notice of appeal within 30 days
of the denial of their motion to alter or amend a judgment, the
Court of Appeals had jurisdiction over their appeal.

CONCLUSION

We conclude that the Court of Appeals erred in dismissing
the appeal for lack of jurisdiction. Following the dismissal of
their petition by the district court, the appellants terminated the
30-day appeal period by a motion to alter or amend a judgment
under § 25-1329. The appellants timely appealed after that
motion was denied.

[7] We recognize that upon granting further review which
results in the reversal of a decision of the Court of Appeals, this
court may consider, as it deems appropriate, some or all of the
assignments of error the Court of Appeals did not reach. In re
Interest of DeWayne G. & Devon G., 263 Neb. 43, 638 N.W.2d
510 (2002). However, in this case, the Court of Appeals did not
reach any of the appellants’ assignments of error. We conclude
that under these circumstances, it is appropriate for the Court of
Appeals to consider the appellants’ arguments in the first
instance, and we do not reach their assignments of error. Instead,
we reverse the judgment of the Court of Appeals, and remand
the cause to the Court of Appeals for further proceedings.

REVERSED AND REMANDED FOR
FURTHER PROCEEDINGS.
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IN RE ESTATE OF MAMIE G. REED, DECEASED.

VELMA M. CooK, PERSONAL REPRESENTATIVE, APPELLEE, AND
RICHARD A. ROWLAND, APPELLANT, V. JOHN E. LYNCH,
SUCCESSOR PERSONAL REPRESENTATIVE, APPELLEE.

672 N.W.2d 416

Filed December 19, 2003. No. S-01-1195.

Decedents’ Estates: Appeal and Error. In the absence of an equity question, an
appellate court, reviewing probate matters, examines for error appearing on the
record made in the county court.

Judgments: Appeal and Error. When reviewing questions of law, an appellate
court has an obligation to resolve the questions independently of the conclusion
reached by the trial court.

Supreme Court: Courts. The Nebraska Supreme Court has been charged with
administering the system of justice by exercising managerial authority over the
inferior courts. Through its inherent judicial power, the Nebraska Supreme Court
has authority to do all things that are reasonably necessary for the proper adminis-
tration of justice, whether any previous form of remedy has been granted or not.
Courts. Courts are charged with the duty of guarding their proceedings against
everything which interferes with the orderly administration of justice.

Supreme Court. When the Nebraska Supreme Court was created, it brought with
it inherent powers, i.e., powers that are essential to the existence, dignity, and func-
tions of the court from the very fact that it is a court.

Supreme Court: Rules of the Supreme Court. It is essential for the Nebraska
Supreme Court, as a part of its inherent authority, to provide inferior courts with
case progression standards in order to ensure that cases are properly disposed of in
a timely and efficient manner.

Supreme Court: Courts: Attorneys at Law. Lawyers, as officers of the court, are
subject to the directives of the Nebraska Supreme Court, and lawyers are required
to comply with orders of inferior courts issued in response to directives of this
court.

Supreme Court: Courts. The directives issued by the Nebraska Supreme Court
are an expression of the court’s authority to manage inferior courts.

Courts: Constitutional Law: Statutes. A court cannot, in enforcing directives of
a superior court, deprive a party of legal or substantive rights by acting in an arbi-
trary or unreasonable manner which is inconsistent with or contravenes principles
of general law or constitutional or statutory provisions.

Decedents’ Estates: Attorneys at Law: Costs. Before a court may tax costs
against the attorney for a personal representative, the court must first determine
upon the evidence presented whether any reasons exist for a delay in promptly
administering the estate and whether the attorney is personally responsible for such
delay in the administration of the estate.

Decedents’ Estates: Attorney and Client. An attorney hired to represent a per-
sonal representative is employed for the benefit of the personal representative.
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12. Due Process: Notice: Final Orders. Basic principles of due process require rea-
sonable notice and a fair opportunity to be heard at some stage of the proceedings
prior to a final determination.

13. Constitutional Law: Due Process. The determination of whether the procedures
afforded an individual comport with constitutional requirements for procedural
due process presents a question of law.

Petition for further review from the Nebraska Court of
Appeals, IRwIN, Chief Judge, and CARLSON and MOORE, Judges,
on appeal thereto from the County Court for Douglas County,
JEFFREY L. MARcUZzO, Judge. Judgment of Court of Appeals
affirmed in part, and in part reversed.

Richard A. Rowland, of Wright & Associates, pro se.

Jay A. Ferguson for appellee John E. Lynch, and John E.
Lynch, pro se.

HEenDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and
MILLER-LERMAN, JJ.

WRIGHT, J.
NATURE OF CASE

This appeal arises from a probate matter wherein the county
court removed the personal representative and her attorney,
appointed a successor personal representative, and assessed costs
against the former personal representative and her attorney. The
Nebraska Court of Appeals reversed the order assessing costs,
see In re Estate of Reed, 11 Neb. App. 915, 663 N.W.2d 147
(2003), and this court granted the successor personal representa-
tive’s petition for further review.

SCOPE OF REVIEW

[1] In the absence of an equity question, an appellate court,
reviewing probate matters, examines for error appearing on the
record made in the county court. In re Trust Created by Martin,
266 Neb. 353, 664 N.W.2d 923 (2003).

[2] When reviewing questions of law, an appellate court has
an obligation to resolve the questions independently of the con-
clusion reached by the trial court. Id.
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FACTUAL BACKGROUND

Velma M. Cook was appointed personal representative of the
estate of Mamie G. Reed on February 12, 1996. Richard A.
Rowland filed documents on Cook’s behalf in his capacity as
her attorney. The short-form inventory indicated that the estate
consisted of a house located in Omaha, Nebraska, with a market
value of approximately $9,000, as well as miscellaneous furni-
ture and appliances with a market value of $100.

On June 18, 1998, this court issued a directive concerning case
progression standards for probate cases. The document, which
was captioned “Directive To All County Courts,” provided in rel-
evant part as follows:

In all probates not completed within 24 months, the county
court shall order the personal representative to show cause
why the probate should not be closed within 3 months or
the personal representative removed and a new personal
representative appointed. Upon removal of the personal
representative, the county court shall appoint a new per-
sonal representative, who shall proceed forthwith to com-
plete the administration of the probate. The county court
shall tax the costs of completion of the administration to the
former personal representative and his or her attorney.

In keeping with our directive, the county court issued an
order to show cause on August 25, 1998, which ordered Cook to
file closing documents by August 31 or show cause why the
estate had to be kept open longer. The order to show cause pro-
vided in part:

In the event of failure to file the closing documents or file
the detailed report by the deadline the personal representa-
tive shall be removed and powers terminated without fur-
ther notice and the costs and accruing costs taxed to the
personal representative and to his or her attorney, including
and not limited to the successor personal representative’s
fees and his or her attorney’s fees.

On August 31, 1998, Cook filed the following response to the
August 25 order via Rowland, her attorney:

The sole property of the estate is a residence at 1606 Laird
Street, Omaha, Nebraska. Said property has been held for
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sale by the Personal Representative but only one offer of
$9,900 has been received. The prospective buyer was
unable to obtain a loan and the sale did not take place.
Unfortunately, the home was not in good repair at the time
of death of . . . Cook’s mother, Mamie Reed, and the heirs
don’t have the funds to bring the home up to A-one status.
However, the[y] do not wish to give the property away
either. The current assessed value is $8,300 [and] gives a
reasonable sale value of between $9,000 to $10,000. It is
requested the estate be continued for an additional 90 days
for closure and if sale is not realized within the next 60
days, the property will be deeded and distributed to the
heirs and the estate closed.

Without further notice or hearing, the county court entered an
order on March 10, 1999, removing Cook as the personal repre-
sentative and appointing John E. Lynch as successor personal
representative. The order provided that “[a]ny and all costs
incurred by . . . Lynch in his fiduciary capacity shall be taxed
jointly and individually” to Cook and Rowland.

On March 11, 1999, Rowland filed a motion to amend the
county court’s order of March 10 for the following reasons:

1. That the undersigned has kept the Court informed of
his unsuccessful attempts to contact [Cook] in this matter.

2. That the undersigned personally contacted the Court
informally on this matter to discuss withdrawal or other
positive action that could be taken by the attorney, that [the
county court judge] requested that he not withdraw and
that at the end of the continuance the Court would order
the removal of [Cook] or take other appropriate action.

3. That the only property of the estate is the residence at
1606 Laird Street, Omaha, Nebraska[,] which, is believed
to be lived in by a disabled relative, that the property has
minimal value and [Cook] and her siblings believe should
be left as is.

4. That numerous letters (attached hereto) have been
sent to . . . Cook in an effort to complete the estate, that in
addition the undersigned has attempted to communicate by
telephone and on two occasions has attempted to contact
... Cook by a personal visit to her home and to the estate
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residence. No one answered at either location and mes-
sages were left requesting . . . Cook contact the under-
signed. A neighbor of . . . Cook’s was further contacted on
one visit and requested to have . . . Cook make contact all
to no avail.

5. That the undersigned received only an initial payment
of $100.00 in this matter.

WHEREFORE, the undersigned moves this Court to
amend the Order of March 10, 1999, in this matter by
removing him from responsibility for costs in this matter.

This motion was scheduled for hearing on April 6, 1999. The
bill of exceptions for the hearing provides as follows: “(A hearing
date of 4/6/99 was requested to be part of this bill of exceptions.
However, since this hearing was not tape recorded it cannot be
included as part of this bill of exceptions.)”

The only record of what transpired at the April 6, 1999, hear-
ing is subsequent testimony by Rowland, who stated: “Well I
asked [the county court judge], obviously, to overrule the motion
and to take me off of it. And I guess I made some arguments per-
taining to his conversation that went back to the — the court-
house steps of reminding him of what he said.” There is no
record of the county court’s ruling on the motion to amend the
March 10 order.

Subsequently to the appointment of Lynch as successor per-
sonal representative, the county court issued another order to
show cause to Cook and Rowland, directing Cook to close the
estate and pay any court costs due on or before May 13, 1999.
Upon failure to do so, Cook was ordered to appear on or before
May 13 before a judge in the probate division of the county
court. The order provided that failure to comply with this order
would result in her removal without further notice and would
subject her to sanctions for contempt of court. No further action
on this order to show cause appears in the record. On April 8,
letters of personal representative were issued to Lynch.

In April 1999, Lynch wrote to Rowland, Cook, and Reed’s
heirs, advising them that the administrative costs, filing fees, and
court costs would be between $300 and $500. Lynch estimated
his attorney fees would be at least $1,500. He advised that the
assets in the estate appeared to be insufficient to pay the expenses
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and that one of two things needed to occur within the next 60
days. The first option was for the family to contribute money to
the estate to pay outstanding bills. Ownership of the house could
then be deeded to the family members, and the estate could be
closed. The second option was to sell the house as soon as possi-
ble, use the proceeds to pay the bills, and distribute the remain-
ing assets to the heirs. Lynch estimated that the house was worth
between $5,000 and $10,000 and that there would be at least
$2,000 in expenses. He requested that the heirs contact him by
April 16. The heirs failed to respond.

Lynch learned on May 6, 1999, that there was a foreclosure
proceeding pending against the real estate in Reed’s estate.
Lynch knew that the property was occupied, but he was not
familiar with the occupant. He subsequently learned that a hear-
ing on the foreclosure was set for May 25. He was unsuccessful
in obtaining a continuance of the foreclosure, and therefore, on
May 24, the estate filed a petition in bankruptcy to stop the fore-
closure. The purpose of filing bankruptcy was to stall the fore-
closure until the house could be sold. At the time the bankruptcy
petition was filed, there were liens against the property in the
amount of $5,922.03.

An order was entered in the U.S. Bankruptcy Court for the
District of Nebraska on July 16, 1999, dismissing the petition in
bankruptcy. The occupant was evicted from the house, and Lynch
subsequently sold it for $8,000. Of that sum, $6,338 was required
to satisfy liens against the property. After all expenses were paid,
the estate balance was $503.95.

During 2000, various motions, which are too numerous to set
forth in detail, were filed by Cook, Rowland, and Lynch. On
February 10, Lynch filed an application for surcharge requesting
$4,370 in fees, $903.05 in administrative costs, and $185 in pub-
lication costs. This application spawned further motions filed by
Cook and Rowland.

Cook and Rowland sought to have the county court declare
that this court’s directive of June 18, 1998, is unconstitutional.
On October 17, 2000, the county court overruled the motion and
dismissed a counterclaim filed by Cook against Lynch. On
November 17, Cook filed an appeal with the Court of Appeals
from the county court’s order overruling the motion to determine
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this court’s directive unconstitutional and from the ruling dis-
missing the counterclaim filed by Cook. This appeal was dis-
missed by the Court of Appeals. See In re Estate of Reed, 10 Neb.
App. xxii (No. A-00-1177, May 22, 2001).

In August 2001, Lynch filed a supplemental application for
attorney fees of $9,044 and administrative costs of $1,158.05,
plus additional administrative costs in the amount of $113.50 and
an expert witness fee in the amount of $1,000. Lynch requested
attorney fees and costs for an additional attorney hired by Lynch
in the amount of $4,623.09, for a total sum of $15,938.64. This
application was heard in the county court on September 27. The
record of this hearing consists of four volumes of testimony and
exhibits totaling in excess of 1,200 pages. Many of the exhibits
are duplicative of other exhibits and pleadings in the record.

By order filed October 4, 2001, the county court approved
Lynch’s final accounting of the estate and found Cook and
Rowland “jointly and sever[ally] personally liable to John E.
Lynch for attorney fees and personal representative fees in the
amount of $16,300.59.” The court also denied a motion to with-
draw as counsel filed by Rowland. On October 31, Rowland
filed an appeal from this order with the Court of Appeals.

On June 17, 2003, the Court of Appeals released In re Estate
of Reed, 11 Neb. App. 915, 663 N.W.2d 147 (2003). The only
assignment of error considered by the Court of Appeals was
Rowland’s assertion that the county court was without authority
to assess costs against him in his role as Cook’s attorney. The
Court of Appeals noted that in his amended notice of appeal,
Rowland indicated that the appeal was being prosecuted on his
own behalf, not on behalf of Cook. Rowland acknowledged in
his brief that Cook did not participate in this appeal. Therefore,
the Court of Appeals concluded that matters involving Cook’s
rights were beyond the purview of the appeal.

In the Court of Appeals, Rowland argued that the county court
had made no determination that he was personally responsible for
any delay in the administration of the estate and that there was no
showing that he had authority to act on his own to administer the
estate without the consent of Cook. Rowland claimed that as a
result, there was no authority to hold him personally responsible
for costs associated with administration of the estate.
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The Court of Appeals concluded that in his capacity as Cook’s
attorney, Rowland did not owe the estate any duty to ensure that
Cook timely administered the estate and that, therefore, Rowland
had no authority to act on behalf of the estate without the direc-
tion of his client, Cook. The Court of Appeals noted that its
research revealed no authority, nor had Lynch provided authority,
for the assessment of costs against an attorney representing a per-
sonal representative in an estate proceeding.

The Court of Appeals found that the record did not contain
any evidence or a finding that Rowland was personally respon-
sible for the delay in the administration of the estate. It therefore
concluded that the county court was without authority to order
Rowland to pay the costs incurred by Lynch. The Court of
Appeals reversed the judgment of the county court and
remanded the cause with directions to “remove Rowland from
the county court’s judgment.” Id. at 919, 663 N.W.2d at 150. On
the application of Lynch, we granted further review.

ASSIGNMENTS OF ERROR

In his petition for further review, Lynch assigned the follow-
ing errors: The Court of Appeals erred (1) in finding no author-
ity for assessing costs against an attorney representing a per-
sonal representative in an estate proceeding and (2) in finding
that the record contains no evidence that Rowland was person-
ally responsible for delay in the administration of the estate.
Lynch asserted that county courts must have authority to ensure
that estates are closed within a reasonable period of time.

ANALYSIS

At the outset, we note that we will not address the removal of
Cook as personal representative of Reed’s estate because that
issue is not before us in this appeal. We also feel obligated to
comment on the state of the record presented herein. It is an
organizational morass and does not comply with Neb. Ct. R. of
Prac. 5B (rev. 2002). Many of the documents contained in the
record are not in chronological order. There are numerous dupli-
cations of exhibits in the bill of exceptions, and there is no
record of the April 6, 1999, hearing regarding Rowland’s motion
to amend the order of March 10.
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On June 18, 1998, this court issued the directive set forth
above concerning case progression standards for probate cases.
We are now presented with the questions whether the county
court had authority, pursuant to this court’s directive, to assess
costs against Rowland and, if so, whether the county court prop-
erly exercised such authority.

Contrary to the Court of Appeals’ determination that the
county court has no authority to assess costs against an attorney
representing a personal representative in an estate proceeding,
we conclude that the county court has such authority because of
this court’s inherent authority to direct inferior courts regarding
case progression standards and the manner in which such direc-
tives may be enforced.

The Nebraska Supreme Court was created by the state
Constitution, which vests the judicial power of the state in a
Supreme Court, an appellate court, district courts, county courts,
and other inferior courts created by law. See Neb. Const. art. V,
§ 1. The Constitution provides: “In accordance with rules estab-
lished by the Supreme Court and not in conflict with other pro-
visions of this Constitution and laws governing such matters,
general administrative authority over all courts in this state shall
be vested in the Supreme Court and shall be exercised by the
Chief Justice.” Id. This constitutional grant of authority allows
this court to establish rules that the inferior courts must follow
in managing their dockets.

[3,4] We have considered the issue of this court’s authority on
previous occasions. We have stated: “The inherent judicial power
of a court is that power which is essential to the court’s existence,
dignity, and functions.” State v. Joubert, 246 Neb. 287, 294, 518
N.W.2d 887, 893 (1994), citing In re Integration of Nebraska
State Bar Ass’n, 133 Neb. 283, 275 N.W. 265 (1937). “Such
power is not derived from legislative grant or specific constitu-
tional provision, but from the very fact that this court has been
created and charged by the Constitution with certain duties and
responsibilities.” Joubert, 246 Neb. at 294, 518 N.W.2d at 893.
The Nebraska Supreme Court has been charged with administer-
ing the system of justice by exercising managerial authority over
the inferior courts. “Through its inherent judicial power, this
court has authority to do all things that are reasonably necessary
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for the proper administration of justice, whether any previous
form of remedy has been granted or not.” Id. at 296, 518 N.W.2d
at 894. See, also, State v. Davidson, 260 Neb. 417, 429, 618
N.W.2d 418, 428 (2000) (“courts are charged with the duty of
guarding their proceedings against everything which interferes
with the orderly administration of justice”); In re Complaint
Against Jones, 255 Neb. 1, 7, 581 N.W.2d 876, 883 (1998)
(“[t]his court has always had an existing inherent authority over
the inferior courts™).

[5,6] In Noffsinger v. Nebraska State Bar Assn., 261 Neb.
184, 189, 622 N.W.2d 620, 625 (2001), we stated that “when the
Supreme Court was created, it brought with it inherent powers,
i.e., powers that are essential to the existence, dignity, and func-
tions of the court from the very fact that it is a court.” The
Supreme Court has administrative authority over all inferior
courts. It is essential for the Supreme Court, as a part of its
inherent authority, to provide inferior courts with case progres-
sion standards in order to ensure that cases are properly dis-
posed of in a timely and efficient manner.

[7] In addition, lawyers, as officers of the court, are subject to
the directives of the courts. See Goldfarb v. Virginia State Bar,
421 U.S. 773,95 S. Ct. 2004, 44 L. Ed. 2d 572 (1975). Lawyers
are required to comply with orders of inferior courts issued in
response to this court’s directives.

[8] The county court had the authority to enforce this court’s
directive in regard to Rowland and the Reed estate. The directives
issued by this court are an expression of this court’s authority to
manage inferior courts. Thus, the Court of Appeals erred in con-
cluding that the county court had no authority to order Rowland
to pay costs incurred by Lynch in administering the estate.

[9] We next proceed to address whether the county court
properly exercised such authority in this case. Today we hold
that a court cannot, in enforcing directives of a superior court,
deprive a party of legal or substantive rights by acting in an arbi-
trary or unreasonable manner which is inconsistent with or con-
travenes principles of general law or constitutional or statutory
provisions. Thus, we consider whether the action of the county
court in assessing costs was arbitrary and unreasonable.
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In the absence of an equity question, an appellate court,
reviewing probate matters, examines for error appearing on the
record made in the county court. In re Trust Created by Martin,
266 Neb. 353, 664 N.W.2d 923 (2003). When reviewing ques-
tions of law, an appellate court has an obligation to resolve the
questions independently of the conclusion reached by the trial
court. Id.

In the case at bar, the county court ordered the removal of
Cook as personal representative and ordered that Cook and
Rowland be jointly and severally personally responsible for the
costs incurred by Lynch. The record establishes that the county
court removed Rowland as the attorney for Cook without a hear-
ing. It did so after Rowland, in his capacity as Cook’s attorney,
had requested a 90-day continuance and had set forth his plan to
attempt to close the estate during this 90-day period.

[10] Before a court may tax costs against the attorney for a
personal representative, the court must first determine upon the
evidence presented whether any reasons exist for a delay in
promptly administering the estate and whether the attorney is
personally responsible for such delay in the administration of
the estate. The case at bar is devoid of a record of a hearing on
this matter. Although the record indicates that Rowland filed a
motion to amend the order of March 10, 1999, which assessed
costs against Rowland, there is no record of a hearing at which
the motion was addressed.

On its face, this court’s directive of June 18, 1998, gave the
county court authority to act. The directive set forth the conditions
which would justify the taxing of costs in a proper case. However,
before assessing such costs, a county court should conduct an evi-
dentiary hearing to determine why the attorney for the personal
representative did not comply with the orders issued by the court.
At such a hearing, the attorney should be given the opportunity to
explain the reasons why he or she has been unable to comply with
the court’s orders. Once the court has been apprised of the facts,
it is in a better position to determine a reasonable course of action
regarding administration of the estate. The court can then also
determine whether costs should be assessed against the attorney
for the former personal representative.
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[11] An attorney hired to represent a personal representative
is employed for the benefit of the personal representative. See
In re Estate of Reed, 11 Neb. App. 915, 663 N.W.2d 147 (2003).
As such, the personal representative is the attorney’s client. Id.
As noted by the Court of Appeals, there was no finding by the
county court that Rowland was personally responsible for any
delay in the administration of the estate or that Rowland had
any authority to act on his own to administer the estate without
Cook’s approval.

The county court was correct in attempting to follow the direc-
tive of this court concerning case progression standards for pro-
bate cases. However, the county court acted in an arbitrary and
unreasonable manner when it imposed liability for costs on
Rowland without first conducting a hearing to determine whether
he was personally responsible for any delay in the administration
of the estate.

Further evidence of the unreasonableness of the result is
demonstrated by the fact that the assets of this estate consisted
of approximately $100 in personal property and real estate with
a value between $8,000 and $10,000. The real estate was in fore-
closure, and it was subject to liens which ultimately amounted
to more than $6,300. The real estate was sold for $8,000, and
after payment of the mortgage, the balance in the estate was
$503.95. Yet, Cook and Rowland were ordered to pay more than
$16,300 in costs.

[12] In addition, basic principles of due process require rea-
sonable notice and a fair opportunity to be heard at some stage of
the proceedings prior to a final determination. See Beaman v.
Cook Family Foods, 244 Neb. 431, 507 N.W.2d 462 (1993).
Thus, an attorney who serves as counsel for a personal represen-
tative has the right to be heard before a court can assess costs
against him. Though the required procedures may vary according
to the interests at stake in a particular context, the fundamental
requirement of due process is the opportunity to be heard at a
meaningful time and in a meaningful manner. Hass v. Neth, 265
Neb. 321, 657 N.W.2d 11 (2003).

[13] Once it is determined that due process applies, the ques-
tion remains what process is due. Id. The determination of
whether the procedures afforded an individual comport with
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constitutional requirements for procedural due process presents
a question of law. Newman v. Rehr, 263 Neb. 111, 638 N.W.2d
863 (2002). In this case, the county court did not provide
Rowland with the opportunity to be heard before it found him
jointly and severally liable for the costs incurred by Lynch.
Thus, we find that Rowland was denied due process.

CONCLUSION

For the reasons set forth herein, we conclude that county courts
have authority to assess costs against an attorney representing a
personal representative in an estate proceeding but that the county
court in the case at bar erred in assessing costs against Rowland.

That portion of the decision of the Court of Appeals which
reversed the judgment of the county court and remanded the cause
with directions to remove Rowland from the judgment is
affirmed. That portion of the Court of Appeals’ decision which
held that there is no authority for assessing costs against an attor-
ney representing a personal representative in an estate proceeding
is reversed.

AFFIRMED IN PART, AND IN PART REVERSED.
McCoORMACK, J., not participating.

TmMoTHY L. SWANSON, APPELLEE, V. PARK PLACE AUTOMOTIVE
AND FARMERS INSURANCE GROUP, APPELLANTS.
672 N.W.2d 405

Filed December 19, 2003. No. S-03-167.

1. Workers’ Compensation: Appeal and Error. Pursuant to Neb. Rev. Stat. § 48-185
(Cum. Supp. 2002), an appellate court may modify, reverse, or set aside a Workers’
Compensation Court decision only when (1) the compensation court acted without or
in excess of its powers; (2) the judgment, order, or award was procured by fraud; (3)
there is not sufficient competent evidence in the record to warrant the making of the
order, judgment, or award; or (4) the findings of fact by the compensation court do
not support the order or award.

2. Workers’ Compensation: Evidence: Appeal and Error. When testing the suffi-
ciency of the evidence to support findings of fact made by the Workers’ Compensation
Court trial judge, the evidence must be considered in the light most favorable to the
successful party and the successful party will have the benefit of every inference rea-
sonably deducible from the evidence.
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Workers’ Compensation: Appeal and Error. In determining whether to affirm,
modify, reverse, or set aside a judgment of the Workers” Compensation Court review
panel, a higher appellate court reviews the findings of fact of the single judge who
conducted the original hearing; the findings of fact of the single judge will not be dis-
turbed on appeal unless clearly wrong.

____. An appellate court is obligated in workers’ compensation cases to make
its own determinations as to questions of law.

Workers’ Compensation: Proof. In a workers’ compensation case involving a pre-
existing condition, the claimant must prove by a preponderance of evidence that the
claimed injury or disability was caused by the claimant’s employment and is not
merely the progression of a condition present before the employment-related incident
alleged as the cause of the disability.

Workers’ Compensation. A claimant in a workers’ compensation case involving
a preexisting condition may recover when an injury, arising out of and in the course
of employment, combines with a preexisting condition to produce disability,
notwithstanding that in the absence of the preexisting condition, no disability would
have resulted.

Workers’ Compensation: Appeal and Error. Where the record presents nothing
more than conflicting medical testimony, an appellate court will not substitute its
judgment for that of the Workers’ Compensation Court.

Workers’ Compensation. As the trier of fact, the single judge of the Workers’
Compensation Court is the sole judge of the credibility of witnesses and the weight to
be given their testimony.

Trial: Expert Witnesses. Where the testimony of the same expert is conflicting, res-
olution of the conflict rests with the trier of fact.

Workers’ Compensation. The single judge of the Workers’ Compensation Court is
the sole judge of the credibility of the witnesses and the weight to be given their tes-
timony, even where the issue is not one of live testimonial credibility.

Workers’ Compensation: Words and Phrases. The term “impairment” is a medi-
cal assessment, while the term “disability” is a legal issue. Permanent medical impair-
ment is related directly to the health status of the individual, whereas disability can be
determined only within the context of the personal, social, or occupational demands
or statutory or regulatory requirements that the individual is unable to meet as a result
of the impairment.

Workers’ Compensation. Without a finding of permanent medical impairment, there
can be no permanent restrictions. Without impairment or restrictions, there can be no
disability or labor market access loss. Absent permanent impairment or restrictions,
the worker is fully able to return to any employment for which he or she was fitted
before the accident, including occupations held before the injuries occurred.
Workers’ Compensation: Words and Phrases. An impairment rating is simply a
medical assessment of what physical abilities have been adversely affected or lost by
an injury.

Workers’ Compensation. Although a medical impairment rating given by a doctor
may be an important factor, the extent of loss of use does not necessarily equal the
extent of medical impairment. While a numeric percentage impairment rating may be
significant, and even preferable, it is not a sine qua non of a finding of permanent
medical impairment.
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15. Workers’ Compensation: Expert Witnesses. An expert medical opinion need not
be couched in “magic words” such as “reasonable medical certainty” or “reasonable
probability.”

16. Workers’ Compensation: Expert Witnesses: Testimony. While medical impair-
ment can be established only through properly qualified medical testimony, that tes-
timony need not establish a specific impairment rating in order to be legally sufficient.

Appeal from the Nebraska Workers’ Compensation Court.
Affirmed.

David A. Dudley, of Baylor, Evnen, Curtiss, Grimit & Witt,
L.L.P.,, for appellants.

Darrell K. Stock, of Snyder & Stock, for appellee.

WRIGHT, CONNOLLY, GERRARD, STEPHAN, and MILLER-LERMAN,
JJ.

GERRARD, J.
NATURE OF CASE

Timothy L. Swanson was injured in an accident that occurred
while he was test-driving an automobile for his employer, Park
Place Automotive (Park Place), and he was awarded workers’
compensation benefits. The primary issue presented in this appeal
is whether Swanson could receive loss of earning power and
vocational rehabilitation benefits without having been assigned a
permanent functional impairment rating.

BACKGROUND

Swanson was injured on May 21, 1999, when the vehicle he
was test-driving struck another vehicle in a parking lot. Swanson
had pain in his back and leg following the accident and went to
the hospital on the same day. Swanson was referred to Dr.
Daniel Ripa, who became Swanson’s treating physician for the
injuries at issue in this appeal. Swanson continued to receive
medical treatment and physical therapy, but his condition did
not improve, and on March 6, 2000, Swanson had a “hemil-
aminotomy with lateral recessed decompression of the left S1
nerve overlying small lumbar disk herniation left L5-S1 level.”
After the surgery, Dr. Ripa determined that Swanson had
achieved maximum medical improvement. Dr. Ripa opined that
Swanson should avoid lifting in excess of 25 to 30 pounds on a
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repetitive basis; should not be involved in activities that require
prolonged bending, stooping, squatting, kneeling, or repetitive
bending below the knee level; and should permanently avoid
lifting greater than 50 pounds. The record also contains a loss of
earning capacity analysis, in which a vocational rehabilitation
specialist opined that based on Swanson’s physical restrictions,
his loss of earning capacity was approximately 15 percent.

Prior to his 1999 accident, Swanson had been treated for back
and leg pain. Swanson was treated by a chiropractor in 1988 for
low-back pain and improved as a result of the treatment. Swanson
again received chiropractic treatment for several instances of back
pain between 1989 and 1999. In his deposition, Swanson stated
that he had not had leg pain prior to the accident and that when
giving his medical history to Dr. Ripa, Swanson had not reported
any prior leg pain. However, at trial, Swanson testified that he had
testified inaccurately at his deposition and that he had in fact told
Dr. Ripa about his prior leg pain.

The record contains two letters from Dr. Ripa to Swanson’s
counsel, both dated April 7, 2000, expressing an opinion regard-
ing the connection between Swanson’s preexisting back condi-
tion, the accident, and Swanson’s subsequent injuries and treat-
ment. There does not appear to be any explanation in the record
for the existence of the two separate letters. One letter states, in
relevant part, that “most likely the ongoing current medical
treatment is related, at least in some degree, to his original
radiographic abnormalities but may well have been exacerbated
in his motor vehicle accident.” The other letter states, less
ambiguously, that Swanson’s “motor vehicle accident of May
1999 exacerbated his low back condition and resulted in the nec-
essary medical treatment including the surgery.” No objection
was made at trial to the exhibit containing Dr. Ripa’s opinion(s)
regarding Swanson’s injury.

The single judge, relying on Dr. Ripa’s opinion, determined
that Swanson’s accident “injured his low back, which required
surgery.” The single judge awarded temporary total disability
benefits and directed Park Place to pay Swanson’s present and
future medical expenses. However, because Dr. Ripa did not
assign Swanson a permanent functional impairment rating, no
permanent partial disability benefits were awarded, nor were
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vocational rehabilitation benefits. See Green v. Drivers Mgmt.,
Inc., 263 Neb. 197, 639 N.W.2d 94 (2002). Both parties filed an
application for review in the Workers’ Compensation Court. A
three-judge review panel affirmed the single judge’s finding that
Swanson’s low-back injury was caused by the automobile acci-
dent. However, the review panel concluded that Green did not
preclude an award of loss of earning power or vocational reha-
bilitation benefits in the absence of a permanent functional
impairment rating, so long as permanent restrictions had been
imposed by a physician. The review panel reversed the single
judge on that issue. Park Place filed a timely appeal.

ASSIGNMENTS OF ERROR

Park Place assigns that the review panel erred in ruling that
(1) the evidence presented at trial was sufficient to show that
Swanson suffered a work-related injury to his lower back, rather
than his condition’s being the result of a natural progression of
a preexisting condition, and (2) Swanson was entitled to loss of
earning power and vocational rehabilitation benefits even
though he had not been assigned a permanent functional impair-
ment rating.

Park Place also argues, very briefly, that Swanson would not
be entitled to vocational rehabilitation because he left a job pro-
vided by Park Place that was within his physical restrictions.
However, because this was not assigned as error, we do not con-
sider it. See State ex rel. City of Alma v. Furnas Cty. Farms, 266
Neb. 558, 667 N.W.2d 512 (2003) (errors argued but not assigned
will not be considered on appeal).

STANDARD OF REVIEW

[1-4] Pursuant to Neb. Rev. Stat. § 48-185 (Cum. Supp. 2002),
an appellate court may modify, reverse, or set aside a Workers’
Compensation Court decision only when (1) the compensation
court acted without or in excess of its powers; (2) the judgment,
order, or award was procured by fraud; (3) there is not sufficient
competent evidence in the record to warrant the making of the
order, judgment, or award; or (4) the findings of fact by the com-
pensation court do not support the order or award. Morris v.
Nebraska Health System, 266 Neb. 285, 664 N.W.2d 436 (2003).
When testing the sufficiency of the evidence to support findings
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of fact made by the Workers’ Compensation Court trial judge, the
evidence must be considered in the light most favorable to the
successful party and the successful party will have the benefit of
every inference reasonably deducible from the evidence. Owen v.
American Hydraulics, 258 Neb. 881, 606 N.W.2d 470 (2000). In
determining whether to affirm, modify, reverse, or set aside a
judgment of the Workers’ Compensation Court review panel, a
higher appellate court reviews the findings of fact of the single
judge who conducted the original hearing; the findings of fact of
the single judge will not be disturbed on appeal unless clearly
wrong. Dawes v. Wittrock Sandblasting & Painting, 266 Neb.
526, 667 N.W.2d 167 (2003). An appellate court is obligated in
workers’ compensation cases to make its own determinations as
to questions of law. Id.

ANALYSIS

SUFFICIENCY OF EVIDENCE OF WORK-RELATED INJURY

Park Place’s first assignment of error challenges the sufficiency
of the evidence to support the single judge’s finding that Swanson
suffered a compensable, work-related injury. Park Place argues
that Swanson’s injury was the result of the natural progression of
his preexisting back condition.

Park Place adduced evidence before the single judge to sup-
port that conclusion. As noted above, Swanson had a history of
back problems, and Park Place offered the opinion of Dr. Charles
Taylon, a neurosurgeon, who opined that “[a]ny back problems
that [Swanson] had [after the accident] are clearly a continuation
of the problem he was having just a short time before the acci-
dent.” Dr. Taylon further opined that there was no evidence that
the accident had anything to do with Swanson’s subsequent need
for surgery and questioned whether the accident had anything to
do with Swanson’s back pain.

[5,6] However, as also noted above, Swanson offered the opin-
ion of Dr. Ripa, his treating physician, who opined that
Swanson’s “motor vehicle accident . . . exacerbated his low back
condition and resulted in the necessary medical treatment includ-
ing the surgery.” In a workers’ compensation case involving a
preexisting condition, the claimant must prove by a preponder-
ance of evidence that the claimed injury or disability was caused
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by the claimant’s employment and is not merely the progression
of a condition present before the employment-related incident
alleged as the cause of the disability. Winn v. Geo. A. Hormel &
Co., 252 Neb. 29, 560 N.W.2d 143 (1997); Cox v. Fagen Inc., 249
Neb. 677, 545 N.W.2d 80 (1996). Such claimant may recover
when an injury, arising out of and in the course of employment,
combines with a preexisting condition to produce disability,
notwithstanding that in the absence of the preexisting condition,
no disability would have resulted. /d. In short, “the lighting up or
acceleration of preexisting conditions by accident is compens-
able.” Hale v. Vickers, Inc., 10 Neb. App. 627, 634, 635 N.W.2d
458, 468 (2001).

[7] This case presents conflicting expert opinions on whether
Swanson’s postaccident surgery was necessitated by his accident
or was the natural progression of a preexisting back condition.
The single judge accepted Dr. Ripa’s opinion and determined
that Swanson suffered a compensable work-related injury. Where
the record presents nothing more than conflicting medical testi-
mony, an appellate court will not substitute its judgment for that
of the compensation court. Frank v. A & L Insulation, 256 Neb.
898, 594 N.W.2d 586 (1999).

Park Place offers two arguments against Dr. Ripa’s opinion.
First, Park Place argues that Dr. Ripa’s opinion lacked appropri-
ate foundation because, according to Park Place, Swanson did
not provide Dr. Ripa with a complete and truthful medical his-
tory. Second, Park Place contends that the evidence of Dr. Ripa’s
opinion is inconsistent and unreliable. We note, initially, that
Park Place’s arguments are essentially foundational objections to
Dr. Ripa’s expert opinion testimony. However, the exhibits set-
ting forth Dr. Ripa’s opinion were received into evidence without
objection. Because it did not make a proper foundational objec-
tion before the single judge, Park Place failed to preserve its
foundational arguments for our review. See, Berggren v. Grand
Island Accessories, 249 Neb. 789, 545 N.W.2d 727 (1996);
Paulsen v. State, 249 Neb. 112, 541 N.W.2d 636 (1996).

However, even if we consider Park Place’s arguments, they
are without merit. First, Park Place relies on Swanson’s deposi-
tion, in which Swanson stated that while he had reported prior
back trouble to Dr. Ripa, Swanson had not reported any prior leg
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pain. However, at trial, Swanson testified that his deposition was
inaccurate and that he had in fact told Dr. Ripa about his prior
leg pain. Park Place’s brief asserts that “the plaintiff admits that
he did not provide Dr. Ripa with any information regarding his
prior back and leg problems.” Brief for appellants at 11. This is
not an accurate statement of the record. Both Swanson’s deposi-
tion and his trial testimony indicate that Dr. Ripa was informed
of Swanson’s prior back pain. Swanson’s deposition indicates
that Dr. Ripa was not informed of any prior leg pain associated
with the back pain, but Swanson testified at trial that Dr. Ripa
had been informed of Swanson’s leg pain, and Swanson testified
that his deposition was incorrect.

[8] As the trier of fact, the single judge of the compensation
court is the sole judge of the credibility of witnesses and the
weight to be given their testimony. Zavala v. ConAgra Beef Co.,
265 Neb. 188, 655 N.W.2d 692 (2003). Swanson was impeached
at trial with his inconsistent deposition testimony, and the credi-
bility of that testimony was a matter for the single judge to decide.
The single judge’s decision to accept Dr. Ripa’s opinion was not
clearly wrong because of the conflict in Swanson’s testimony.

Park Place also relies on the presence in the record of two sep-
arate opinion letters from Dr. Ripa to Swanson’s attorney, both
dated April 7, 2000, which, as set forth above, contain different
language relating Swanson’s preexisting condition to the need
for his surgery. One letter reads as follows:

I was asked by . . . Swanson to write you regarding our
opinion on his MRI scan from 12-19-97 compared to the
most recent MRI scan that led to his surgery. The two MRI
scans are relatively similar in appearance. It would thus be
my medical opinion that most likely the ongoing current
medical treatment is related, at least in some degree, to his
original radiographic abnormalities but may well have been
exacerbated in his motor vehicle accident in May, 1999.

I am sorry we can’t be more specific than that. Please
contact us if further information is required.

(Emphasis supplied.)

The other letter states as follows:

I was asked by . . . Swanson to write you regarding our
opinion on his MRI scan from 12-19-97 compared to the
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most recent MRI scan that led to his surgery. The two MRI
scans are relatively similar in appearance. It is my opinion
however that based upon history provided and the physical
examinations of . . . Swanson that his motor vehicle acci-
dent of May 1999 exacerbated his low back condition and
resulted in the necessary medical treatment including the
surgery that was required to relieve his disk herniation and
nerve root cCompression.
Please contact us if further information is required.
(Emphasis supplied.)

Park Place argues that these letters conflict and should be dis-
regarded because they are inconsistent. However, the text of the
two letters expresses essentially the same conclusion with
respect to Swanson’s medical condition. One letter expresses the
opinion that Swanson’s preexisting condition “may well have
been exacerbated” in his accident, and the other letter states that
Swanson’s accident “exacerbated his low back condition.” While
one letter states Dr. Ripa’s opinion on causation in more defini-
tive language, there is nothing in either letter that is directly con-
tradictory to the other.

Furthermore, the two letters express qualitatively different
foundations for the two opinions. One letter mentions only a
comparison of MRI scans, while the other letter expresses an
opinion based on MRI scans and medical history and physical
examinations—providing a potential explanation for the differ-
ing language, if not substance, of the opinions.

[9,10] Given these circumstances, we cannot say the single
judge was clearly wrong in relying on Dr. Ripa’s definitively
stated opinion about the cause of Swanson’s injuries. Even if the
letters were read to conflict to any degree, where the testimony of
the same expert is conflicting, resolution of the conflict rests with
the trier of fact, the single judge, who in this case resolved that
conflict against Park Place. See, Brandt v. Leon Plastics, Inc., 240
Neb. 517, 483 N.W.2d 523 (1992); Doggett v. Brunswick Corp.,
217 Neb. 166, 347 N.W.2d 877 (1984); Watson v. Alpo Pet Foods,
3 Neb. App. 612, 529 N.W.2d 139 (1995). Cf. Noordam v. Vickers,
Inc., 11 Neb. App. 739, 659 N.W.2d 856 (2003). The single judge
of the Workers’ Compensation Court is the sole judge of the cred-
ibility of the witnesses and the weight to be given their testimony,
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even where the issue is not one of live testimonial credibility. See
Aken v. Nebraska Methodist Hosp., 245 Neb. 161, 511 N.W.2d
762 (1994).

Park Place’s arguments regarding Dr. Ripa’s opinion, and the
sufficiency of the evidence, were resolved against Park Place by
the single judge, and the single judge’s findings were not clearly
wrong. Therefore, Park Place’s first assignment of error is with-
out merit.

EVIDENCE OF PERMANENT MEDICAL IMPAIRMENT

[11] Park Place argues that Swanson was not entitled to loss of
earning power and vocational rehabilitation benefits, because he
had not been assigned a permanent functional impairment rating.
Park Place relies on our opinion in Green v. Drivers Mgmt., Inc.,
263 Neb. 197, 639 N.W.2d 94 (2002), in which we explained the
concept of permanent medical impairment. We stated that “[t]he
term ‘impairment’ is a medical assessment, while the term ‘dis-
ability’ is a legal issue.” Id. at 204, 639 N.W.2d at 102. Permanent
medical impairment is related directly to the health status of the
individual, whereas disability can be determined only within the
context of the personal, social, or occupational demands or sta-
tutory or regulatory requirements that the individual is unable
to meet as a result of the impairment. Id., citing Phillips v.
Industrial Machine, 257 Neb. 256, 597 N.W.2d 377 (1999)
(Gerrard, J., concurring).

[12] We held, in Green, supra, that before permanent partial
disability benefits can be awarded, the claimant must prove that
he or she has a permanent impairment.

Without a finding of permanent medical impairment, there
can be no permanent restrictions. Without impairment or
restrictions, there can be no disability or labor market access
loss. Absent permanent impairment or restrictions, the
worker is fully able to return to any employment for which
he or she was fitted before the accident, including occupa-
tions held before the injuries occurred.
Id. at 206, 639 N.W.2d at 103.

In this case, the single judge concluded there was no evidence
of a permanent medical impairment, apparently because there
was no medical opinion in the record establishing Swanson’s
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functional (or percentage) impairment rating. However, we agree
with the review panel that the single judge erred as a matter of
law in this regard. Because the single judge’s determination that
Swanson did not prove a permanent medical impairment was
premised on a legal error, the review panel correctly concluded
that the single judge’s finding should be reversed.

[13,14] Once again, we trudge into the needlessly murky dis-
tinction between ‘“‘permanent medical impairment” versus “per-
manent functional impairment rating.” An impairment rating is
simply a medical assessment of what physical abilities have been
adversely affected or lost by an injury. Frauendorfer v. Lindsay
Mfg. Co., 263 Neb. 237, 639 N.W.2d 125 (2002), citing Phillips,
supra. Although the medical impairment rating given by a doctor
may be an important factor, the extent of loss of use does not nec-
essarily equal the extent of medical impairment. Phillips, supra.
In other words, while a numeric percentage impairment rating
may be significant, and even preferable, it is not a sine qua non of
a finding of permanent medical impairment. As explained, under
similar circumstances, by the Supreme Court of Tennessee:

We do not think that, when medical evidence establishes
permanency, the failure of a medical expert to attribute a
percentage of anatomical disability can justify a denial of
compensation if the other evidence demonstrates that an
award of benefits is appropriate. Otherwise the remedial
purpose of the Workers” Compensation Act could easily be
frustrated. . . .

While an anatomical disability rating . . . is preferable
and ordinarily, if not uniformly, part of the proof offered
by either or both parties, the ultimate issue is not the extent
of anatomical disability but that of vocational disability,
the percentage of which does not definitively depend on
the medical proof regarding a percentage of anatomical
disability.

Corcoran v. Foster Auto GMC, Inc., 746 S.W.2d 452, 457 (Tenn.
1988). Accord, e.g., Star Enterprises v. DelBarone, 746 A.2d 692
(R.I. 2000); Klein Independent School Dist. v. Wilson, 834
S.W.2d 3 (Tex. 1992); Walker v. New Fern Restorium, 409 So. 2d
1201 (Fla. App. 1982); Hunter v. Industrial Commission of
Arizona, 130 Ariz. 59, 633 P.2d 1052 (Ariz. App. 1981). But cf.
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Wal-Mart Stores, Inc. v. Connell, 340 Ark. 475, 10 S.W.3d 882
(2000) (holding on statutory grounds that specific percentage rat-
ing is required).

We stated in Green v. Drivers Mgmt., Inc., 263 Neb. 197, 206,
639 N.W.2d 94, 103 (2002), that “[w]ithout a finding of perma-
nent medical impairment, there can be no permanent restric-
tions. Without impairment or restrictions, there can be no dis-
ability or labor market access loss.” That is a correct statement
of the law—a physician-ordered permanent physical restriction,
based on a medically established permanent impairment of a
body function, establishes a permanent medical impairment for
purposes of determining loss of earning capacity. There is no
suggestion in Green that a permanent functional impairment rat-
ing is a necessary prerequisite to an award of indemnity or voca-
tional rehabilitation services in loss of earning power cases.

Dr. Ripa’s opinion clearly establishes that Swanson was per-
manently injured and subject to permanent physical restrictions.
Swanson was to avoid lifting in excess of 25 to 30 pounds on a
repetitive basis, and he was not to be involved in activities that
required prolonged bending, stooping, squatting, kneeling, or
repetitive bending below the knee level. Further, Dr. Ripa ordered
Swanson to permanently avoid lifting greater than 50 pounds.
These permanent physical restrictions led to a loss of earning
capacity analysis in the range of 15 percent.

[15,16] We have long held, in the context of evaluating an
expert medical opinion, that such testimony need not be couched
in “magic words” such as “reasonable medical certainty” or “rea-
sonable probability.” See, e.g., Owen v. American Hydraulics,
258 Neb. 881, 606 N.W.2d 470 (2000). Similarly, while medical
impairment can be established only through properly qualified
medical testimony, see Phillips v. Industrial Machine, 257 Neb.
256, 597 N.W.2d 377 (1999), that testimony need not establish a
specific percentage impairment rating in order to be legally suf-
ficient. Dr. Ripa’s opinion, had the single judge properly consid-
ered it on this issue, would have been sufficient to sustain a find-
ing of a permanent medical impairment.

Since the single judge’s finding that there was no evidence of
medical impairment was based on an incorrect application of the
law, the review panel correctly concluded that the single judge’s
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finding on that issue should be reversed and the cause remanded
for a redetermination of Swanson’s loss of earning power and
entitlement to vocational rehabilitation services. Park Place’s
second assignment of error is without merit.

CONCLUSION

For the foregoing reasons, the judgment of the Workers’
Compensation Court review panel is affirmed. Because Park
Place’s appeal to this court did not result in a reduction of the
award, Swanson is awarded fees for the services of his attorney in
this court, in the amount of $2,430. See, Neb. Ct. R. of Prac. 9F
(rev. 2001); Neb. Rev. Stat. § 48-125 (Cum. Supp. 2002); Miller
v. EM.C. Ins. Cos., 259 Neb. 433, 610 N.W.2d 398 (2000).

AFFIRMED.
HEeNDRY, C.J., and McCORMACK, J., not participating.
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1. Judgments: Speedy Trial: Appeal and Error. As a general rule, a trial court’s
determination as to whether charges should be dismissed on speedy trial grounds is a
factual question which will be affirmed on appeal unless clearly erroneous.

2. Judgments: Statutes: Appeal and Error. To the extent an appeal calls for statutory
interpretation or presents questions of law, an appellate court must reach an indepen-
dent conclusion irrespective of the determination made by the court below.

3. Speedy Trial: Words and Phrases. The phrase “period of delay” in Neb. Rev. Stat.
§ 29-1207(4)(f) (Reissue 1995) refers to a specified period of time in which trial did
not commence.

4. Speedy Trial: Proof. The State must prove that there was good cause why trial did
not commence during the period of delay in order to exclude it from the speedy trial
computation under Neb. Rev. Stat. § 29-1207(4)(f) (Reissue 1995). If a trial court
relies on that section in excluding a period of delay from the 6-month computation, a
general finding of “good cause” will not suffice and the trial court must make specific
findings as to the good cause or causes which resulted in the extensions of time.

5. Constitutional Law: Speedy Trial: Statutes. The constitutional right to a speedy
trial is guaranteed by U.S. Const. amend. VI and Neb. Const. art. I, § 11; the consti-
tutional right to a speedy trial and the statutory implementation of that right exist inde-
pendently of each other.
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6. Constitutional Law: Speedy Trial. Determining whether a defendant’s constitu-
tional right to a speedy trial has been violated requires a balancing test in which the
courts must approach each case on an ad hoc basis. This balancing test involves four
factors: (1) the length of the delay, (2) the reason for the delay, (3) the defendant’s
assertion of the right, and (4) prejudice to the defendant. None of these four factors
standing alone is a necessary or sufficient condition to the finding of a deprivation of
the right to a speedy trial; rather, the factors are related and must be considered
together with such other circumstances as may be relevant.

7. Appeal and Error. An appellate court is not obligated to engage in an analysis which
is not needed to adjudicate the case and controversy before it.

Petition for further review from the Nebraska Court of
Appeals, IRwiN, Chief Judge, and SiEVERS and INBODY, Judges,
on appeal thereto from the District Court for Seward County,
ALAN G. GLESS, Judge. Judgment of Court of Appeals affirmed
as modified.

William J. Feldhacker, pro se.

Jon Bruning, Attorney General, and Susan J. Gustafson for
appellee.

HEenDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and
MILLER-LERMAN, JJ.

STEPHAN, J.

William J. Feldhacker appealed from an order of the district
court for Seward County denying his motion for absolute dis-
charge based upon an alleged violation of his constitutional and
statutory rights to a speedy trial. The Nebraska Court of Appeals
affirmed as modified, determining that although the district court
erred in excluding a certain time period, there were still 5 days
remaining in which Feldhacker could be brought to trial under
the Nebraska speedy trial act. State v. Feldhacker, 11 Neb. App.
608, 657 N.W.2d 655 (2003), modified on denial of rehearing 11
Neb. App. 872, 663 N.W.2d 143. We granted petitions for further
review filed by each party.

I. BACKGROUND

1. DisTrICT COURT
We adopt the Court of Appeals’ summary of the factual and
procedural background in the district court, which we set forth
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verbatim here. See State v. Feldhacker, 11 Neb. App. at 609-12,

657 N.W.2d at 659-60.
[O]n August 30, 2000, the State filed an information in the
district court for Seward County charging Feldhacker with
three felonies, two misdemeanors, and one infraction. On
September 21, Feldhacker’s counsel filed a motion to dis-
cover; a motion for disclosure of Brady materials, pursuant
to Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L.
Ed. 2d 215 (1963); a motion for a Jackson v. Denno hear-
ing, pursuant to Jackson v. Denno, 378 U.S. 368, 84 S. Ct.
1774, 12 L. Ed. 2d 908 (1964); and a motion for disclosure
of intention to use evidence of other crimes or other acts.
All four pretrial motions were set for hearing before the
trial court on October 31.

On October 24, 2000, the State filed a motion to con-
tinue the Jackson v. Denno hearing, which continuance
was not objected to by Feldhacker’s counsel, David L.
Kimble, and the hearing was reset for December 4. On
October 31, Feldhacker sent an “Inmate Request Form” to
the Seward County District Court requesting to see the trial
judge for a bond hearing and to inquire about Kimble’s
performance. On November 2, Feldhacker sent a similar
request addressed to the district court specifically stating
that Kimble was lying to him and that his right to legal
counsel was being denied. On November 6, the court filed
both inmate requests with the clerk of the court and set a
hearing for November 13.

On November 13, 2000, the previously mentioned dis-
covery and disclosure motions were heard and a discovery
compliance deadline was set for December 13. On
December 4, the Jackson v. Denno hearing was held in the
district court. After testimony was received from Troopers
Randy Bybee and Marcus Warnke of the Nebraska State
Patrol, the following exchange occurred:

“[State’s attorney]: Your Honor, there is one other per-
son, and I have spoken with Mr. Kimble about on [sic] this
person. It would be Trooper [Franklin] Peck, and he had
just a couple of statements that [Feldhacker] made, and Mr.
Peck was unavailable to be here today. But I will be typing
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up an affidavit in regards to what the circumstances were
and the statements. And Mr. Peck would sign that affidavit,
and I will present that to Dave Kimble. And I believe he
would not have an objection from me supplementing this
hearing date in regards to that affidavit.

“THE COURT: Mr. Kimble?

“MR. KIMBLE: So stipulated.

“THE COURT: All right. The stipulation’s approved and
accepted.”

On January 4, 2001, the State submitted Trooper
Franklin Peck’s affidavit. The district court made its final
ruling on the Jackson v. Denno motion on January 22, find-
ing that all of Feldhacker’s statements made to Troopers
Bybee, Warnke, and Peck were voluntary and therefore
admissible at trial.

On January 23, 2001, Feldhacker sent another inmate
request form to the clerk of the Seward County District
Court requesting a transcript of the Jackson v. Denno hear-
ing. The request was filed with the court on January 24 and
denied on February 13.

On March 22, 2001, the district court set a status hear-
ing for April 10. On the day of the scheduled status hear-
ing, Feldhacker’s counsel filed a motion to produce a writ-
ten copy or an audiotape of the communications among the
state troopers regarding the apprehension and arrest of
Feldhacker. The production motion was subsequently
resolved between the parties. Furthermore, Feldhacker’s
counsel orally requested a continuance of the status hear-
ing, which continuance was granted by the court, and the
status hearing was reset for April 24.

On April 12, 2001, Feldhacker sent two written inmate
requests, this time specifically to the trial judge, request-
ing, inter alia, discovery materials, trial court transcripts,
and hearing updates. On April 16, the district court set a
hearing for April 24, based on Feldhacker’s requests. On
April 24, the status hearing was had, whereby Feldhacker’s
previously mentioned requests were denied with the excep-
tion of the request for trial transcripts. On April 25,
Feldhacker’s counsel filed a praecipe for transcript of the
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Jackson v. Denno hearing. The transcript was completed on
May 16.

On July 3, 2001, Feldhacker requested by written
motion that Kimble be removed and that the court grant
Feldhacker an absolute discharge because his statutory
right to a speedy trial was denied. The request and pro se
motion for absolute discharge was filed by the clerk of the
district court on July 10. On July 10, the trial court denied
Feldhacker’s request to terminate his counsel and set a
hearing for July 24 on Feldhacker’s motion for absolute
discharge. On July 24, the motion for absolute discharge
was heard and submitted, and the court gave both parties
14 days for written arguments.

Sometime after July 24, 2001, Feldhacker succeeded in
his efforts to remove Kimble as his attorney. Feldhacker’s
next two court-appointed attorneys were also replaced. On
September 12, Feldhacker notified the court by inmate
request that his family had retained Matthew L. McBride
as his new counsel.

On September 24, 2001, McBride filed an amended
motion for absolute discharge asserting Feldhacker’s right
to a speedy trial discharge pursuant to Neb. Rev. Stat.
§8 29-1207 and 29-1208 (Reissue 1995); Neb. Const. art. I,
§ 11; and the Sixth Amendment to the U.S. Constitution.
The amended motion was heard and submitted on
September 25. Sometime after September 25, Feldhacker
removed McBride as his counsel and replaced him with his
present attorney. [We note that Feldhacker appeared pro se
in briefs and argument before this court.]

On December 31, 2001, the district court overruled
Feldhacker’s amended motion for absolute discharge.
Based on Feldhacker’s statutory claim, the court found:
“Combining all the excludable periods preceding July 10,
2001, I find 179 days excludable. The last day for com-
mencement of trial would have been August 24, 2001.
[Feldhacker] filed his first motion for absolute discharge
(filed July 10, 2001) 45 days prematurely.” Based on
Feldhacker’s constitutional claim, the court, applying the
four-factor balancing test set out in Barker v. Wingo, 407
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U.S. 514, 92 S. Ct. 2182, 33 L. Ed. 2d 101 (1972), found
that “no violation of Mr. Feldhacker’s constitutional speedy
trial right appears from this record.”

2. COURT OF APPEALS

Feldhacker appealed to the Court of Appeals, generally
assigning that the district court erred in denying his motion for
absolute discharge on both statutory and constitutional grounds.
The Court of Appeals first addressed the time period excludable
for disposition of Feldhacker’s pretrial motions pursuant to Neb.
Rev. Stat. § 29-1207(4)(a) (Reissue 1995). It concluded that the
entire 123-day period from September 22, 2000, the day after
Feldhacker filed his pretrial motions, to January 22, 2001, the
day the trial court made its final ruling on Feldhacker’s motion
pursuant to Jackson v. Denno, 378 U.S. 368, 84 S. Ct. 1774, 12
L. Ed. 2d 908 (1964), was excluded from the statutory speedy
trial computation pursuant to § 29-1207(4)(a).

Next, the Court of Appeals addressed the period from January
24,2001, when Feldhacker filed an inmate request form seeking
certain hearing transcripts, to February 13, when the district
court denied the request. The court held that the district court
erred in excluding this period from the speedy trial computation
under § 29-1207(4)(a) because the inmate request form was
directed to the clerk, not the judge, and therefore did not fall
within the scope of the statutory exclusion.

The Court of Appeals next considered the period from
Feldhacker’s motion for continuance of a status hearing filed on
April 10, 2001, to April 24, the date of the rescheduled hearing.
The court noted that Feldhacker conceded that the period from
April 11 to 24, inclusive, consisting of 14 days, was excludable
under § 29-1207(4)(a), and so held.

Finally, the Court of Appeals considered the district court’s
exclusion pursuant to § 29-1207(4)(f) of the period between the
filing of Feldhacker’s praecipe for transcripts of his Jackson v.
Denno and preliminary hearings on April 25, 2001, and the
delivery of those transcripts to Feldhacker’s counsel on May 16.
In a modification of its original opinion, the Court of Appeals
determined this exclusion to be error, reasoning that the period
during which the court reporter prepared the transcripts was
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“simply trial preparation and does not automatically become a
period of delay under § 29-1207(4)(f).” State v. Feldhacker, 11
Neb. App. 872, 874, 663 N.W.2d 143, 145 (2003). The court
concluded that the period in question, which it computed as 22
days, was not excludable from the speedy trial computation
under § 29-1207(4)(f).

Based upon the foregoing analysis, the Court of Appeals con-
cluded that while the district court did not err in denying the
motion for absolute discharge on statutory grounds, it erred in
determining that 45 days remained on the speedy trial clock.
Based upon its calculation under State v. Baker, 264 Neb. 867,
652 N.W.2d 612 (2002), the Court of Appeals modified the
judgment of the district court “so that 5 days remain to begin
Feldhacker’s trial under the Nebraska speedy trial act,” calcu-
lated from the day that the district court takes action on the man-
date. State v. Feldhacker, 11 Neb. App. 608, 619, 657 N.W.2d
655, 665 (2003), modified on denial of rehearing 11 Neb. App.
872, 663 N.W.2d 143.

Finally, the Court of Appeals concluded that the district court
did not err in determining that there had been no violation of
Feldhacker’s constitutional right to a speedy trial. Applying the
four-part balancing test originally formulated in Barker v. Wingo,
407 U.S. 514,92 S. Ct. 2182, 33 L. Ed. 2d 101 (1972), and uti-
lized by this court, see State v. Tucker, 259 Neb. 225, 609 N.W.2d
306 (2000), the Court of Appeals reasoned that while Feldhacker
had asserted his constitutional right to a speedy trial, the other
three factors did not weigh in his favor.

II. ASSIGNMENTS OF ERROR

In his petition for further review, Feldhacker assigns, summa-
rized and restated, that the Court of Appeals erred in (1) deter-
mining that the period from October 31, 2000, the original hear-
ing date set for his pretrial motions, to January 22, 2001, the date
upon which the district court made its final ruling on the Jackson
v. Denno, 378 U.S. 368, 84 S. Ct. 1774, 12 L. Ed. 2d 908 (1964),
motion, is excludable in computing the time for trial under
§ 29-1207(4) and (2) determining that his constitutional right to a
speedy trial guaranteed by U.S. Const. amend. VI and Neb.
Const. art. I, § 11, has not been violated.
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In its petition for further review, the State assigns, restated, that
the Court of Appeals erred by (1) misinterpreting our holding in
State v. Murphy, 255 Neb. 797, 587 N.W.2d 384 (1998), (2) con-
ducting a de novo review of the district court’s finding of “ ‘good
cause’” instead of applying a “clearly erroneous” standard of
review, and (3) failing to address the State’s argument that
Feldhacker did not affirmatively assert his constitutional right to

a speedy trial.

III. STANDARD OF REVIEW

[1] As a general rule, a trial court’s determination as to
whether charges should be dismissed on speedy trial grounds is
a factual question which will be affirmed on appeal unless
clearly erroneous. State v. Baker, supra; State v. Recek, 263 Neb.
644, 641 N.W.2d 391 (2002).

[2] To the extent an appeal calls for statutory interpretation or
presents questions of law, an appellate court must reach an inde-
pendent conclusion irrespective of the determination made by
the court below. Id.

IV. ANALYSIS

1. STATUTORY SPEEDY TRIAL ISSUES
Both parties have assigned error with respect to the Court of
Appeals’ determination of whether certain periods should be
excluded from the statutory speedy trial calculation. We address
these arguments in the chronological sequence of the periods to
which they relate.

(a) October 31, 2000, to January 22, 2001

Feldhacker’s pretrial motions filed on September 21, 2000,
included a Jackson v. Denno motion and were originally set for
hearing on October 31. The district court granted a continuance of
the hearing date to December 4 in response to a motion for con-
tinuance filed by the State which recited that “the State of
Nebraska has advised [the] attorney for [Feldhacker] of this
Motion and he has no objection to this Motion.” The district court
ruled on the Jackson v. Denno motion on January 22, 2001, after
holding the record open, to permit the State to submit additional
evidence, to which Feldhacker’s counsel stipulated on the record
that he had no objection.
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Feldhacker contends that the Court of Appeals erred in
excluding the period from the original date set for hearing on the
Jackson v. Denno motion until its disposition because (1) he did
not consent to the continuance of the hearing date, (2) the State
did not exercise “due diligence,” and (3) the State did not prove
“good cause” for the delay. Brief for appellant in support of peti-
tion for further review at 8. None of these arguments have merit.

As noted, Feldhacker did not object to the continuance and
therefore consented. In addition, § 29-1207(4)(a) does not
include any requirement that the State show “due diligence” or
“good cause.” See State v. Turner, 252 Neb. 620, 564 N.W.2d 231
(1997). We have specifically declined to “rewrite the provisions
of § 29-1207(4)(a) to include and require a reasonable time or
good cause for delay in disposition of the pretrial matters
described or characterized in § 29-1207(4)(a) as a part of the
Nebraska speedy trial act.” State v. Lafler, 225 Neb. 362, 373, 405
N.W.2d 576, 583-84 (1987), abrogated on other grounds, State
v. Oldfield, 236 Neb. 433, 461 N.W.2d 554 (1990). In Lafler, we
cited and followed the reasoning of the U.S. Supreme Court in
Henderson v. United States, 476 U.S. 321, 106 S. Ct. 1871, 90
L. Ed. 2d 299 (1986). Henderson construed a provision of the
federal Speedy Trial Act of 1974 which was substantially simi-
lar to § 29-1207(4)(a). Noting that courts “often find it impossi-
ble to resolve motions on which hearings have been held until
the parties have submitted posthearing briefs or additional fac-
tual materials,” the Court in Henderson specifically held that the
federal statutory provision relevant to pretrial motions filed by a
criminal defendant excluded the “time after a hearing has been
held where a district court awaits additional filings from the par-
ties that are needed for proper disposition of the motion.” 476
U.S. at 331.

The Court of Appeals thus did not err in affirming the finding
of the district court that the entire period between filing and final
disposition of Feldhacker’s pretrial motions was excluded from
the speedy trial computation. In computing the excluded period,
the Court of Appeals correctly followed State v. Baker, 264 Neb.
867,652 N.W.2d 612 (2002), and determined that the first exclud-
able day was September 22, 2000, the day after Feldhacker filed
his pretrial motions. See, also, State v. Oldfield, 236 Neb. at 443,
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461 N.W.2d at 561 (holding “an excludable period under
§ 29-1207(4)(a) commences on the day immediately after the fil-
ing of a defendant’s pretrial motion”). To the extent that State v.
Recek, 263 Neb. 644, 641 N.W.2d 391 (2002), and State v. Ward,
257 Neb. 377,597 N.W.2d 614 (1999), suggest a different method
of computation, they are disapproved.

(b) April 25 to May 16, 2001
This period was excluded by the district court pursuant to
§ 29-1207(4)(f). It reflects the period of time between
Feldhacker’s filing of praecipes for transcriptions of various
hearings which had been held in the district and county courts
and the completion and delivery of the transcript to Feldhacker.
The district court determined that the State had shown “ ‘good
cause’ ” for exclusion of this period from the speedy trial com-
putation in that Feldhacker had requested the transcripts and
other materials in order to prove at trial his claim that the State’s
case was fabricated and that he was innocent. The court specif-
ically found that the delay was “not attributable to any negli-
gence or misconduct on the part of the State.”
In reversing the order of the district court on this issue, the
Court of Appeals reasoned that because Feldhacker was entitled
to the transcripts, their preparation was “simply trial preparation
and does not automatically become a period of delay under
§ 29-1207(4)(f).” State v. Feldhacker, 11 Neb. App. 872, 874,
663 N.W.2d 143, 145 (2003). The court held that the State had
the burden to prove that “there was in fact a period of delay
involved and that there was good cause to exclude that period of
delay.” Id. at 875, 663 N.W.2d at 146. In concluding that the bur-
den was not met, the Court of Appeals noted:
Here, the record shows nothing but a “period of time” of 22
days as opposed to a “period of delay” between praecipe
and completion of transcript. There was no showing by the
State that this period of time was outside the norm for
preparation of such a record or that the court reporters were
in any way delayed.

1d.

We agree with the State’s argument on further review that
there is no meaningful distinction between the phrases “period of
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time” and “period of delay.” Although § 29-1207(4) uses the
phrase “period of delay,” any such period is necessarily described
and quantified in terms of time. Thus, in interpreting and apply-
ing the speedy trial act, we have used the words “time” and
“delay” interchangeably. For example, in State v. Murphy, 255
Neb. 797, 804, 587 N.W.2d 384, 389 (1998), we held that “the
period of time” between a trial court’s ruling on a motion for
depositions until the depositions are completed is not excludable
under § 29-1207(4)(a), but “such a period” may or may not be
excluded under § 29-1207(4)(f). See, also, State v. Turner, 252
Neb. 620, 629, 564 N.W.2d 231, 237 (1997) (stating “where the
excludable period properly falls under § 29-1207(4)(a) rather
than the catchall provision of § 29-1207(4)(f), no showing of rea-
sonableness or good cause is necessary to exclude the delay,” and
“the plain terms of § 29-1207(4)(a) exclude all time between the
time of the filing of the defendant’s pretrial motions and their
final disposition, regardless of the promptness or reasonableness
of the delay” (emphasis supplied)); State v. Lafler, 225 Neb. 362,
372-73, 405 N.W.2d 576, 583 (1987) (stating “the Nebraska
Legislature, in § 29-1207(4)(a), has not indicated a limitation,
restriction, or qualification of time to be excluded as the result of
a defendant’s specific pretrial act or conduct, that is, exclusion of
a period of delay in computing the time for commencement of
trial pursuant to the Nebraska speedy trial act” (emphasis sup-
plied)), abrogated on other grounds, State v. Oldfield, 236 Neb.
433,461 N.W.2d 554 (1990).

[3,4] The phrase “period of delay” in § 29-1207(4)(f) refers to
a specified period of time in which trial did not commence. The
State must prove that there was good cause why trial did not
commence during such period in order to exclude it from the
speedy trial computation under § 29-1207(4)(f). If a trial court
relies on that section in excluding a period of delay from the
6-month computation, a general finding of “good cause” will not
suffice and the trial court must make specific findings as to the
good cause or causes which resulted in the extensions of time.
State v. Murphy, supra; State v. Kinstler, 207 Neb. 386, 299
N.W.2d 182 (1980). Here, the district court made a specific find-
ing that there was good cause to exclude the period during which
the requested transcripts were being prepared because Feldhacker
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had represented to the court that he needed such transcripts, as
well as other materials, to defend himself at trial by proving his
claim that the charges against him were fabricated. The Court of
Appeals was required to give deference to this factual finding
unless it determined it to be clearly erroneous. See, State v. Baker,
264 Neb. 867, 652 N.W.2d 612 (2002); State v. Recek, 263 Neb.
644, 641 N.W.2d 391 (2002). Although the appellate court
explained its disagreement with the reasoning underlying the dis-
trict court’s finding of good cause, it did not make a specific
determination that the finding was clearly erroneous.

The district court’s finding of good cause was not clearly
erroneous. The record supports a finding that Feldhacker had
represented that he was not prepared to go to trial until he had
the various items of “evidence” which he believed would prove
his innocence. The State did nothing to delay the preparation of
the transcripts. Thus, it was not clearly erroneous for the trial
court to conclude that there was “good cause” why trial did not
commence during the period between Feldhacker’s formal
request for the transcripts and their completion. Accordingly, we
conclude that the Court of Appeals erred in determining that this
period is not excludable from the speedy trial clock under
§ 29-1207(4)(f). However, we determine that the first day of the
excludable period should have been April 26, 2001, the day after
the praecipe was filed. See State v. Baker, supra. Thus, there are
21 excludable days.

2. SPEEDY TRIAL CALCULATION

Except for the fact that it does not exclude the 21-day period
from April 26 to May 16, 2001, we agree with the speedy trial
calculation set forth in the opinion of the Court of Appeals. See
State v. Feldhacker, 11 Neb. App. 608, 657 N.W.2d 655 (2003),
modified on denial of rehearing 11 Neb. App. 872, 663 N.W.2d
143. Thus, we modify the judgment of the Court of Appeals to
reflect that under the Nebraska speedy trial act, there are 26 days
remaining in which to bring Feldhacker to trial, beginning when
the district court takes action on the mandate.

3. CONSTITUTIONAL SPEEDY TRIAL ISSUES
[5,6] The constitutional right to a speedy trial is guaranteed
by U.S. Const. amend. VI and Neb. Const. art. I, § 11; the
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constitutional right to a speedy trial and the statutory imple-
mentation of that right exist independently of each other. State
v. Karch, 263 Neb. 230, 639 N.W.2d 118 (2002); State v. Tucker,
259 Neb. 225, 609 N.W.2d 306 (2000). Determining whether a
defendant’s constitutional right to a speedy trial has been vio-
lated requires a balancing test in which the courts must approach
each case on an ad hoc basis. This balancing test involves four
factors: (1) the length of the delay, (2) the reason for the delay,
(3) the defendant’s assertion of the right, and (4) prejudice to the
defendant. None of these four factors standing alone is a neces-
sary or sufficient condition to the finding of a deprivation of the
right to a speedy trial; rather, the factors are related and must be
considered together with such other circumstances as may be
relevant. State v. Tucker, supra.

In affirming the district court’s determination that Feldhacker
was not deprived of his constitutional right to a speedy trial, the
Court of Appeals determined that the first, second, and fourth
factors which make up the balancing test weighed in favor of the
State. It concluded that the third factor, i.e., assertion of the
right, favored Feldhacker. On further review, Feldhacker argues
that the Court of Appeals erred in its analysis of the three fac-
tors which the court found to weigh against a constitutional vio-
lation. We have examined Feldhacker’s arguments and are not
persuaded by them. We agree with the analysis of the Court of
Appeals as set forth in its opinion.

[7] In its petition for further review, the State argues that the
Court of Appeals erred in determining that under the third factor
of the test, Feldhacker had asserted his constitutional right to a
speedy trial. However, an appellate court is not obligated to
engage in an analysis which is not needed to adjudicate the case
and controversy before it. State v. Mata, 266 Neb. 668, 668
N.W.2d 448 (2003); State v. Lee, 265 Neb. 663, 658 N.W.2d 669
(2003). Resolution of the issue of whether Feldhacker “asserted
his constitutional right” for purposes of the balancing test would
serve no purpose in deciding the matter before us, as we agree
with the Court of Appeals that the other three factors which com-
pose the test weigh in favor of the State and defeat Feldhacker’s
claim that he was denied his constitutional right to a speedy trial.
Accordingly, we do not reach the issue of whether the Court of
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Appeals was correct in its conclusion that Feldhacker asserted
such right.

V. CONCLUSION

We modify the judgment of the Court of Appeals only to the
extent that it erred in holding that the 21-day period from April 26
to May 16, 2001, was not excludable from the statutory speedy
trial calculation. As a result, the State will have 26 days from the
date when the district court acts on the mandate in which to bring
Feldhacker to trial, and not 5 days as determined by the Court of
Appeals. In all other respects, the judgment of the Court of
Appeals is affirmed.

AFFIRMED AS MODIFIED.
McCoRMACK, J., not participating.

UNISYS CORPORATION, APPELLEE AND CROSS-APPELLANT, V.
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1. Summary Judgment. Summary judgment is proper when the pleadings and the evi-
dence admitted at the hearing disclose that there is no genuine issue as to any mate-
rial fact or as to the ultimate inferences that may be drawn from those facts and that
the moving party is entitled to judgment as a matter of law.

2. ___ . Summary judgment is proper where the facts are uncontroverted and the mov-
ing party is entitled to judgment as a matter of law.

3. Summary Judgment: Final Orders: Appeal and Error. Although the denial of a
motion for summary judgment, standing alone, is not a final, appealable order, when
adverse parties have each moved for summary judgment and the trial court has sus-
tained one of the motions, the reviewing court obtains jurisdiction over both motions
and may determine the controversy which is the subject of those motions or make an
order specifying the facts which appear without substantial controversy and direct fur-
ther proceedings as it deems just.

4. Statutes: Judgments: Appeal and Error. Statutory interpretation presents a ques-
tion of law. When reviewing questions of law, an appellate court has an obligation to
resolve the questions independently of the conclusion reached by the trial court.

5. Statutes: Legislature: Intent. When asked to interpret a statute, a court must deter-
mine and give effect to the purpose and intent of the Legislature as ascertained from
the entire language of the statute considered in its plain, ordinary, and popular sense.
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6. : : . To determine the legislative intent of a statute, a court generally
considers the subject matter of the whole act, as well as the particular topic of the
statute containing the questioned language.

7. Statutes: Appeal and Error. In the absence of anything to the contrary, statutory lan-
guage is to be given its plain and ordinary meaning. An appellate court will not resort
to interpretation to ascertain the meaning of statutory words which are plain, direct,
and unambiguous.

8. Statutes. A statute is open for construction to determine its meaning only when the
language used requires interpretation or may reasonably be considered ambiguous.

9. ____. A statute is ambiguous when the language used cannot be adequately under-
stood either from the plain meaning of the statute or when considered in pari materia
with any related statutes.

10. . In order to ascertain the proper meaning of a statute, reference may be had to
later as well as earlier legislation upon the same subject.
11. . Statutes relating to the same subject matter will be construed so as to maintain

a sensible and consistent scheme and so that effect is given to every provision.

Appeal from the District Court for Lancaster County: BERNARD
J. McGInN, Judge. Affirmed in part, and in part reversed and
remanded for further proceedings.
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MILLER-LERMAN, JJ.

STEPHAN, J.

The Nebraska Life and Health Insurance Guaranty
Association (Association) appeals from an order of the district
court for Lancaster County denying its motion for summary
judgment and granting the cross-motion for summary judgment
filed by Unisys Corporation. The district court held that certain
Unisys employees were entitled to coverage under the Nebraska
Life and Health Insurance Guaranty Association Act (Act), Neb.
Rev. Stat. §§ 44-2701 to 44-2720 (Reissue 1998), after the insol-
vency of an insurance company which had issued certain con-
tracts to Unisys retirement plans in which the employees had
invested. Specifically, the court held that the contracts at issue
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were “annuity contracts” under Nebraska law and that the
employees were the equitable or beneficial owners of the con-
tracts. The Association contends in this appeal that both deter-
minations were erroneous.

FACTS

The Association is an unincorporated association of insurers
created by statute to protect certain Nebraska residents against
failure in the performance of contractual obligations of certain
impaired or insolvent insurers. See § 44-2701. Unisys is a
Delaware corporation with an office in Pennsylvania. Unisys
established and is the named fiduciary and plan administrator of
the Unisys Savings Plan and the Unisys Retirement Investment
Plan (collectively the Plans). The Plans are designed to encour-
age savings and provide retirement and other benefits to Unisys
employees. In furtherance of this purpose, the Plans permit eli-
gible Unisys employees to defer and invest a portion of their
compensation in the Plans. Investments made by each partici-
pating employee are held in a separate account. The Plans per-
mit withdrawals from employee accounts in the event of the
employee’s retirement, death, voluntary or involuntary termina-
tion of employment, or inservice withdrawals.

In accordance with the terms of the Plans, a trust was estab-
lished to hold the Plans’ assets. Northern Trust Company, an
Illinois bank, was the trustee in 1987 and 1988 when the con-
tracts at issue in this case were purchased. Northern Trust was
succeeded as trustee by Mellon Bank, a resident of Pennsylvania,
which was succeeded as trustee by CoreStates, another
Pennsylvania bank. The current trustee is First Union Bank, a
bank with its principal place of business in North Carolina.

The Plans identified several investment options from which
each participating employee could elect to have current contri-
butions invested, including a “Fixed Income Fund” and an
“Insurance Contract Fund.” Portions of these two funds were
invested in four contracts issued by Executive Life Insurance
Company (Executive Life), an insurance company organized
under the laws of California and licensed to transact business in
Nebraska. Each contract designated the Plans’ trustee as the
owner of the contract. Two of the contracts defined the term
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“participant” as “[a]n individual on whose behalf the Trustee
will purchase retirement benefits,” and the remaining two con-
tracts defined the term as “[a]n individual on whose behalf the
[Trustee] will purchase or provide retirement benefits.”

In accordance with the Plans’ provisions, all four Executive
Life contracts permitted the trustee to deposit a premium which
would earn interest at a guaranteed rate over a fixed term. Each
contract provided that the trustee “may direct [Executive Life] to
purchase an individual annuity contract for a participant before
the retirement date.” The contracts each included an additional
provision which permitted the trustee to

withdraw the annuity value required to purchase an annuity
for a participant who retires. The [Trustee] will then apply
for an individual retirement annuity contract, on a form pro-
vided by [Executive Life]. The contract will be owned by the
participant, and will specify the dates and amounts of pay-
ments, and all other terms and conditions of the . . . annuity.
Each contract provided that at the end of the fixed term, Executive
Life would pay to the trustee, as owner, the accumulated fund
value, calculated on the basis of all premium deposits, less any
withdrawals and scheduled payments, plus interest earned at the
guaranteed rate and left on deposit with Executive Life.

On April 11, 1991, the commissioner of insurance of the State
of California placed Executive Life in conservation, thereby
freezing all assets of the company. On December 6, Executive
Life was declared insolvent by a California court. At the time that
the assets of Executive Life were frozen, 278 Unisys employees
residing in Nebraska participated in the Plans and had over
$1,061,564 invested in the Executive Life contracts. When
Executive Life was placed in conservatorship, all payments and
withdrawals under the Executive Life contracts were suspended.
In response, the Plans suspended all transactions with respect to
that portion of the fixed income fund and the insurance contract
fund represented by the Executive Life contracts as of March 31,
1991. The Plans also froze the proportional share of each affected
employee’s account balance, which was calculated by applying
the percentage of the fixed income fund and the insurance con-
tract fund invested in the four Executive Life contracts to each
individual employee’s account balance in those funds. After these
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actions were taken, the affected employees were not permitted to
make any deposits or withdrawals from the “frozen” portion of
their accounts, and therefore each employee’s “frozen account”
balance was unchanged when Executive Life was declared insol-
vent on December 6. Subsequently, each employee has received a
quarterly account statement showing separately the balance in his
or her regular account and the balance in his or her frozen
Executive Life account. Under a rehabilitation plan for Executive
Life approved by a California court, the affected Unisys employ-
ees have recovered a portion of the amount in their frozen
accounts. On behalf of these employees, Unisys submitted a claim
to the Association for the unpaid balance and interest. The
Association denied the claim.

Unisys then filed this action in the district court for Lancaster
County. In its operative amended petition, Unisys sought a
declaratory judgment that the Executive Life contracts were
annuity contracts covered by the Act and that the Nebraska res-
ident participants were entitled to compensation under the Act
for amounts still owed by Executive Life under the contracts.
The Association filed an answer denying these allegations and
asserting certain affirmative defenses. Each party moved for
summary judgment.

The district court granted Unisys’ motion for summary judg-
ment and denied that of the Association, concluding that the
Executive Life contracts were annuity contracts under the Act and
that the Act extended coverage to the Plan participants as the equi-
table or beneficial owners of the contracts. The court denied
Unisys’ motion for prejudgment and postjudgment interest. The
Association filed this timely appeal, and Unisys cross-appealed.

ASSIGNMENTS OF ERROR

The Association assigns, restated, that the district court erred
in (1) concluding that the Executive Life contracts were annuity
contracts covered by the Act and (2) concluding that the
Nebraska resident plan participants were equitable or beneficial
owners of the contracts and thus covered by the Act.

In its cross-appeal, Unisys assigns that the district court erred
in denying its motions for prejudgment and postjudgment interest.
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STANDARD OF REVIEW

[1,2] Summary judgment is proper when the pleadings and the
evidence admitted at the hearing disclose that there is no genuine
issue as to any material fact or as to the ultimate inferences that
may be drawn from those facts and that the moving party is enti-
tled to judgment as a matter of law. Hamilton v. Nestor, 265 Neb.
757, 659 N.W.2d 321 (2003); Bennett v. Labenz, 265 Neb. 750,
659 N.W.2d 339 (2003). Summary judgment is proper where the
facts are uncontroverted and the moving party is entitled to judg-
ment as a matter of law. Fontenelle Equip. v. Pattlen Enters., 262
Neb. 129, 629 N.W.2d 534 (2001).

[3] Although the denial of a motion for summary judgment,
standing alone, is not a final, appealable order, when adverse par-
ties have each moved for summary judgment and the trial court
has sustained one of the motions, the reviewing court obtains
jurisdiction over both motions and may determine the controversy
which is the subject of those motions or make an order specifying
the facts which appear without substantial controversy and direct
further proceedings as it deems just. Hogan v. Garden County,
264 Neb. 115, 646 N.W.2d 257 (2002); Fontenelle Equip., supra.

[4] Statutory interpretation presents a question of law. When
reviewing questions of law, an appellate court has an obligation
to resolve the questions independently of the conclusion reached
by the trial court. State ex rel. City of Alma v. Furnas Cty.
Farms, 266 Neb. 558, 667 N.W.2d 512 (2003); Longo v. Longo,
266 Neb. 171, 663 N.W.2d 604 (2003).

ANALYSIS

[5,6] We begin with the principle that when asked to interpret
a statute, a court must determine and give effect to the purpose
and intent of the Legislature as ascertained from the entire lan-
guage of the statute considered in its plain, ordinary, and popular
sense. Nebraska Life & Health Ins. Guar. Assn. v. Dobias, 247
Neb. 900, 531 N.W.2d 217 (1995). To determine the legislative
intent of a statute, a court generally considers the subject matter
of the whole act, as well as the particular topic of the statute con-
taining the questioned language. Id. The purpose of the Act as
stated in § 44-2701 is to
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protect resident policyowners . . . of life insurance policies,
health insurance policies, annuity contracts, and supplemen-
tal contracts of member insurers, subject to certain limita-
tions, against failure in the performance of contractual obli-
gations due to the impairment or insolvency of the member
insurer issuing such policies or contracts and to assist in the
detection and prevention of insurer insolvencies.

The Act is to be liberally construed “to effect the purposes enu-

merated in section 44-2701 which shall constitute an aid and

guide to interpretation.” § 44-2704. See Dobias, supra.

The parties admitted in their pleadings that Executive Life is
a foreign insurer which became insolvent in 1991. The Act, as it
was written during the relevant time period, provides that in this
circumstance, the Association shall, subject to the approval of
the director:

(a) Guarantee, assume, or reinsure, or cause to be guar-
anteed, assumed, or reinsured, the covered policies of
residents;

(b) Assure payment of the contractual obligations of the
insolvent insurer to residents, including obligations to res-
ident certificate holders of group insurance policies or con-
tracts regardless of the domicile of the group policy or con-
tract holders; and

(c) Provide such money, pledges, notes, guarantees, or
other means as are reasonably necessary to discharge such
duties . . . .

§ 44-2707(4). This obligation is limited by the provision that it
“shall not apply to the extent that guaranty protection is pro-
vided to residents of this state by the laws of the domiciliary
state or jurisdiction of the insolvent insurer other than this
state.” Id. The funds required to carry out the Association’s obli-
gations under the Act are obtained by assessments levied against
member insurers. See § 44-2708.

The version of the Act applicable to this case defines
“[c]overed policy” to mean “any policy or contract or portion of
such policy or contract which is not subject to assessment and for
which coverage is provided under section 44-2703.
§ 44-2702(5). Section 44-2703 provides that the Act “shall apply
to all direct life insurance policies, health insurance policies,
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annuity contracts, supplemental contracts, and certificates under
group policies or contracts issued anywhere by a member
insurer.” A “[m]ember insurer” is defined as “any person autho-
rized to transact in this state any kind of insurance provided for
under section 44-2703.” § 44-2702(8). The Association admits in
its brief that Executive Life was “an insurance company orga-
nized under the laws of California and licensed to transact busi-
ness in Nebraska.” Brief for appellant at 10.

The two issues presented in the Association’s appeal are (1)
whether the Executive Life contracts were “annuity contracts”
covered by the Act and (2) if so, whether the Nebraska resident
participants in the Plans had an interest in the contracts which
would entitle them to compensation under the Act.

ANNUITY CONTRACTS

We are not the first court to consider the question of whether
contracts similar to or identical to those before us here are “annu-
ity contracts” within the meaning of a statute guarantying the
obligations of an insolvent insurer. Other courts have reached
different resolutions of this issue, due in large part to differing
statutory definitions of the terms “annuity” and “annuity con-
tract.” For example, in Ariz. Life & Disability v. Honeywell, 190
Ariz. 84, 945 P.2d 805 (1997), the Supreme Court of Arizona
addressed whether contracts issued by Executive Life to the
trustee of certain employee retirement plans established by
Honeywell were “annuities” as defined by Arizona law so as to
qualify for coverage under Arizona’s guaranty act. The court
employed a test drawn from the “specialized meaning” of the
term “ ‘Annuities’ ” set forth in Arizona’s insurance code. Ariz.
Life & Disability, 190 Ariz. at 88, 945 P.2d at 809. The code
defined “ ‘Annuities’ ” as “ ‘all agreements to make periodic pay-
ments, other than contracts defined . . . as “life insurance”, where
the making or continuance of all or of some of a series of such
payments, or the amount of any such payment, is dependent upon
the continuance of human life.”” Id., quoting and citing Ariz.
Rev. Stat. § 20-254.01 (1990). The court interpreted the contracts
as incorporating the terms of the voluntary retirement plan which
they funded. The plan expressly required payment in the event of
a participating employee’s death. The court therefore concluded
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that the contracts met the statutory definition of annuity “because
the continuation and amount of periodic payments by [Executive
Life] of both principal and interest depended upon the lives of
[the retirement plan] participants.” Ariz. Life & Disability, 190
Ariz. at 91, 945 P.2d at 812.

In Board v. Life & Health Ins., 335 Md. 176, 642 A.2d 856
(1994), the court addressed whether two contracts issued by
Executive Life as funding mechanisms for a public employees’
retirement plan were “annuities” covered by Maryland’s guar-
anty act. That act did not define the term, but a Maryland insur-
ance statute provided:

“‘““Annuities” means all agreements to make periodical
payments where the making or continuance of all or some
of a series of such payments, or the amount of any such
payment, is dependent upon the continuance of human life
. ... The business of annuities shall be deemed to include
additional benefits operating to safeguard the contract from
lapse, or to provide a special surrender value, or special
benefit, or annuity, in the event of total or permanent dis-
ability of the holder. An “annuity contract” is a contract
providing for an “annuity” as defined in this section.””

Id. at 182, 642 A.2d at 859, quoting Md. Code. Ann., Insurance,
art. 48A, § 65 (Michie 1994). The Maryland court first exam-
ined the Executive Life contracts and their relationship to the
retirement plan. According to those terms, if a plan participant
died, retired, or suffered severe financial hardship due to illness,
the trustee could require Executive Life to pay the pro rata share
of that participant’s account in the plan. In addition, if the par-
ticipant retired, became seriously ill, or died, and the participant
elected an annuity, the trustee could direct Executive Life to
issue the annuity upon payment of the appropriate premium.
The court found that these provisions made the withdrawal pro-
visions of the contracts “ ‘life-contingent,””” reasoning:
[Executive Life] could be called upon, whenever a partici-
pant died, to pay its pro rata share of that participant’s
account in the [employees’ retirement plan]. This amount
would be the initial value of the share together with inter-
est at the guaranteed rate, compounded daily. The actual
return which [Executive Life] might have realized on its
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investment of the premium deposits (i.e., deferrals), as of
the times of demands for payments generated by death or
illness of participants, could have been below the amount
which [Executive Life] had promised to pay to the
[trustee]. Thus, [Executive Life’s] assumption of the eco-
nomic risk was life-contingent.
Board, 335 Md. at 186, 642 A.2d at 861. After reaching this con-
clusion, the court determined that the only remaining issue was
whether the contracts met the periodic payment element of the
statutory definition of annuity. In this respect, the court reasoned
that the contracts “ ‘provid[ed] for’” an annuity because they
provided options to obtain individual policies specifying life-
contingent periodic payments. Id. at 187, 642 A.2d at 861. The
court also found that this interpretation was in accord with sig-
nificant Maryland legislative history on the issue.

Applying different statutory definitional tests, other courts
have held that contracts similar to those at issue here are not
annuity contracts within the meaning of a guaranty statute. For
example, in Bennet v. Va Life, Acc. & Sickness Ins., 251 Va. 382,
385, 468 S.E.2d 910, 912 (1996), the Supreme Court of Virginia
addressed whether certain “Guaranteed Interest Contracts” pur-
chased by a retirement plan from InterAmerican Insurance
Company of Illinois were ““ ‘annuity contracts’ ” entitled to cov-
erage under Virginia’s guaranty act. The Virginia statutory
scheme specifically defined ‘“annuity,” see Va. Code Ann.
§ 38.2-106 (Michie 1999), and then specifically excluded con-
tracts which would otherwise be considered annuity contracts if
such contracts were “not issued to and owned by an individual,
except to the extent of . . . any annuity benefits guaranteed to an
individual by an insurer under such contract or certificate.” Va.
Code Ann. § 38.2-1700(C)(5) (Michie 1999). Based upon this
statutory language, the court concluded that because the con-
tracts were issued to a trustee, and not to the individual plan par-
ticipants, they could not be both “‘issued to’” and “ ‘owned
by’ ” an individual under § 38.2-1700(C)(5). Bennet, 251 Va. at
386, 468 S.E.2d at 913. In addition, the court concluded that the
“exception” to § 38.2-1700(C)(5) could not be met because an
“annuity” was an agreement “ ‘to make periodic payments in
fixed dollar amounts pursuant to the terms of a contract for a
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stated period of time or for the life of the person or persons
specified in the contract.”” Bennet, 251 Va. at 387-88, 468
S.E.2d at 913, quoting § 38.2-106.

Similarly, in South Carolina Ins. v. Liberty Ins., 344 S.C. 436,
545 S.E.2d 270 (2001), the court addressed whether certain
agreements entered into between an insurance company and var-
ious trustees of privately funded employee retirement plans
were “annuity contracts” under South Carolina’s guaranty act.
The act itself did not define the term, but the South Carolina
insurance code defined “annuity” as “every contract or agree-
ment to make periodic payments, whether in fixed or variable
dollar amounts, or both, at specified intervals.” S.C. Code Ann.
§ 38-1-20(6) (West Cum. Supp. 2000). Applying this definition,
the court concluded that the agreements were not annuities
because they did not make periodic payments at specified inter-
vals and only provided the trustees with an option to purchase
an annuity. See, also, Krahling v. First Trust Nat. Ass’n, 123
N.M. 685, 944 P.2d 914 (N.M. App. 1997) (holding guaranteed
investment contracts issued by Executive Life to pension plan
not “annuities” under New Mexico’s statutory definition of that
term because they did not provide periodic payments dependent
on continuation of human life).

[7-9] These cases have no direct application to the issue
before us here because neither the applicable version of the Act
nor Nebraska’s insurance code define the terms “annuity” or
“annuity contract.” We are instead guided by the following well-
established principles. In the absence of anything to the con-
trary, statutory language is to be given its plain and ordinary
meaning. An appellate court will not resort to interpretation to
ascertain the meaning of statutory words which are plain, direct,
and unambiguous. Salazar v. Scotts Bluff Cty., 266 Neb. 444,
665 N.W.2d 659 (2003); Hauser v. Nebraska Police Stds. Adv.
Council, 264 Neb. 605, 650 N.W.2d 760 (2002). In addition, a
statute is open for construction to determine its meaning only
when the language used requires interpretation or may reason-
ably be considered ambiguous. City of Omaha v. Kum & Go, 263
Neb. 724, 642 N.W.2d 154 (2002); Philpot v. Aguglia, 259 Neb.
573, 611 N.W.2d 93 (2000). A statute is ambiguous when the
language used cannot be adequately understood either from the
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plain meaning of the statute or when considered in pari materia
with any related statutes. Johnson v. Kenney, 265 Neb. 47, 654
N.W.2d 191 (2002); Premium Farms v. County of Holt, 263 Neb.
415, 640 N.W.2d 633 (2002).

The Commonwealth Court of Pennsylvania, considering the
precise issue before us in this case, noted common-law author-
ity which defined “ ‘annuity’ ” as a

“‘term somewhat loosely used in financial and legal
nomenclature and is perhaps incapable of exact definition.
Generally speaking, it designates a right-bequeathed,
donated or purchased-to receive fixed periodical payments,
either for life or a number of years. Its determining char-
acteristic is that the annuitant has an interest only in the
payments themselves and not in any principal fund or
source from which they may be derived.””
Unisys Corp. v. Pa. Life & Health Ins. Guar., 667 A.2d 1199, 1202
(Pa. Commw. 1995), quoting Dwight Estate, 389 Pa. 520, 134
A.2d 45 (1957), quoting Commonwealth, Appellant, v. Beisel, 338
Pa. 519, 13 A.2d 419 (1940). Black’s Law Dictionary defines the
term “annuity” alternatively as follows:
1. An obligation to pay a stated sum, usu[ally] monthly or
annually, to a stated recipient. ®* These payments terminate
upon the death of the designated beneficiary. 2. A fixed sum
of money payable periodically. 3. A right, often acquired
under a life-insurance contract, to receive fixed payments
periodically for a specified duration. Cf. PENSION. 4. A sav-
ings account with an insurance company or investment
company, usulally] established for retirement income.
» Payments into the account accumulate tax-free, and the
account is taxed only when the annuitant withdraws money
in retirement.
Black’s Law Dictionary 88-89 (7th ed. 1999). While not directly
applicable to this case, another Nebraska statute defines “[a]nnu-
ity contract” as a “contract or contracts issued by one or more life
insurance companies or designated trusts and purchased by the
retirement system in order to provide any of the benefits” speci-
fied in a public employee retirement system. Neb. Rev. Stat.
§ 16-1021(2) (Reissue 1997). Given the breadth of the term
“annuity” and the absence of an applicable statutory narrowing
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definition, we conclude that the term “annuity contract” as used
in the Act is ambiguous and thus open for construction. We are
obligated by the Act itself to give it a liberal construction so as
“to effect the purposes enumerated in section 44-2701,” as set
forth above. § 44-2704.

The Executive Life contracts have certain characteristics of
annuities. Two of the contracts expressly incorporate application
forms identifying the contracts as “Group Annuity Contract[s].”
The application forms for the remaining two contracts do not
appear in the record, but the substantive provisions of those con-
tracts are similar to those which are designated by their accom-
panying application forms as group annuity contracts. All four
contracts define “[a]nnuitant” as “[t]he individual upon whose
life the amount and duration of benefits depends.” All of the
contracts also provide that the trustee may withdraw the annuity
value and purchase an individual annuity for a plan participant.
In addition, all four contracts provide a participant with the
option to choose from three types of annuity benefit payments.
The Commonwealth Court of Pennsylvania relied on these char-
acteristics in concluding that the same Executive Life contracts
at issue here were “annuity contracts” within the meaning of
Pennsylvania’s guaranty statute which, like ours, did not specif-
ically define the term ‘“‘annuity.” See Pa. Life & Health Ins.
Guar., supra. The district court relied upon this Pennsylvania
case in reaching its conclusion that the contracts at issue are
“annuity contracts” within the meaning of the Act.

The Association argues that the district court’s construction is
erroneous because “the presence of an unexercised future annu-
ity option” does not make the contracts “ ‘annuity contracts’”
within the meaning of the Act. Brief for appellant at 16. It argues
that the contracts are “at best . . . ‘unallocated annuity con-
tracts,”” defined as “ ‘any annuity contract or group annuity cer-
tificate which is not issued to and owned by an individual, except
to the extent any annuity benefits are guaranteed to an individual
by an insurer under such contract or certificate.” ” Brief for appel-
lant at 17-18, quoting Georgia Life & Health v. Gilman Paper
Co., 249 Ga. App. 767, 549 S.E.2d 751 (2001). Although the
phrase “unallocated annuity contract” does not appear in the ver-
sion of the Act applicable to this case, the Act was amended in
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2001 to specifically provide that it shall not apply to an “unallo-
cated annuity contract,” defined as “an annuity contract or group
annuity certificate that is not issued to and owned by an individual,
except to the extent of any annuity benefits guaranteed to an indi-
vidual by an insurer under the contract or certificate.” 2001 Neb.
Laws, L.B. 360, codified at §§ 44-2702(16) and 44-2703(2)(b)(x1)
(Cum. Supp. 2002).

[10] In order to ascertain the proper meaning of a statute, ref-
erence may be had to later as well as earlier legislation upon the
same subject. Nicholson v. General Cas. Co. of Wis., 262 Neb.
879, 636 N.W.2d 372 (2001); Big John’s Billiards v. Balka, 260
Neb. 702, 619 N.W.2d 444 (2000). By its 2001 amendments to
the Act, the Legislature has affirmed that from a definitional
standpoint, an “unallocated annuity contract” is a species of the
broader phrase “annuity contract.” Because the Legislature did
not specifically exclude unallocated annuity contracts from the
scope of the Act until the 2001 amendment, it is reasonable and
logical to conclude that prior thereto, the statutory phrase
“annuity contract” included an “unallocated annuity contract.”
While this is likely an issue of last impression, we conclude that
the Executive Life contracts at issue in this case were “annuity
contracts” falling within the scope of the Act as it was written at
the time that Executive Life became insolvent.

PARTICIPANTS’ INTEREST

As noted, the Act was intended to protect “resident policyown-
ers, insureds, including certificate holders under group insurance
policies or contracts, beneficiaries, annuitants, payees, and
assignees of life insurance policies, health insurance policies,
[and] annuity contracts” against an insurer’s failure to meet con-
tractual obligations due to insolvency. § 44-2701. The term
“[r]esident” is defined by the Act to mean “any person who
resides in this state at the time a member insurer is determined to
be an impaired or insolvent insurer and to whom a contractual
obligation is owed.” § 44-2702(11). The Association contends
that because a nonresident corporate trustee was designated as the
owner of the Executive Life contracts, the Unisys employees on
whose behalf this action was brought have no enforceable claim
under the Act. The district court rejected this argument, reasoning
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that while the trustee was the legal owner of the contracts, the
employees were the beneficial owners and that their residence in
Nebraska was determinative on the issue of coverage.

The district court relied in part upon Unisys Corp. v. Pa. Life &
Health Ins. Guar.,, 667 A.2d 1199 (Pa. Commw. 1995).
Construing statutory language substantially similar to §§ 44-2701
and 44-2702(11), the Pennsylvania court reasoned that because
the trustee, as legal owner of the Executive Life contracts, held the
proceeds of the contracts for the exclusive benefit of the resident
Unisys employees who were participants under the contracts, the
employees were equitable owners of the contracts entitled to the
protection of Pennsylvania’s guaranty act. The Arizona Supreme
Court employed similar reasoning in Ariz. Life & Disability v.
Honeywell, 190 Ariz. 84, 95, 945 P.2d 805, 816 (1997), interpret-
ing statutory language which provided that Arizona’s guaranty act
applied to contracts “ ‘issued to residents of this state.” ” The court
concluded that although the Executive Life contracts at issue were
issued to the nonresident trustee, the Arizona resident participants
were the equitable owners of the contracts and that thus the con-
tracts were “issued to” them. Id. The court noted that the insur-
ance fund’s argument to the contrary would defeat the policy of
Arizona’s guaranty act “to protect individual participants of annu-
ity contracts, among others, from insurance company insolvency.”
Id. at 96, 945 P.2d at 817.

In arguing that the district court erred in holding that the
Unisys employees residing in Nebraska were beneficial owners
of the contracts entitled to protection under the Act, the
Association relies upon authority from other jurisdictions hold-
ing that persons situated similarly to the Unisys employees in
this case are not entitled to the protection of state insurance guar-
anty acts. Some of these cases involve interpretation of statutes
which are significantly different from the Act before us here. For
example, in Bennet v. Va Life, Acc. & Sickness Ins., 251 Va. 382,
385, 468 S.E.2d 910, 912 (1996), the court addressed statutory
language granting coverage only to contracts “ ‘issued to and
owned by an individual.”” The court held that nothing in this
express statutory language permitted an interpretation that a
mere beneficial or equitable owner could satisfy the statutory
requirements. In Georgia Life & Health v. Gilman Paper Co.,



UNISYS CORP. v. NEBRASKA LIFE & HEALTH INS. GUAR. ASSN. 173
Cite as 267 Neb. 158

249 Ga. App. 767, 771, 549 S.E.2d 751, 755 (2001), the court
held that an unallocated annuity contract owned by a nonresident
trustee was excluded from coverage under Georgia’s guaranty act
which extended coverage only “ ‘to the persons who are the con-
tract holders and who . . . [a]re residents.” ” Unlike the guaranty
acts in these states, however, the Act in Nebraska does not
include language limiting protection to circumstances in which
annuity contracts are issued to and owned by an individual, nor
does it limit coverage to “contract holders.”

[11] Statutes relating to the same subject matter will be con-
strued so as to maintain a sensible and consistent scheme and so
that effect is given to every provision. Reiter v. Wimes, 263 Neb.
277,640 N.W.2d 19 (2002); Becker v. Hobbs, 256 Neb. 432, 590
N.W.2d 360 (1999). Reading §§ 44-2701 and 44-2702(11)
together, we conclude that the Act was intended to protect
Nebraska residents who are the beneficiaries of a contractual
obligation under an annuity contract issued by an insurer who
subsequently becomes insolvent. Although the Executive Life
contracts designate the Trustee as the legal owner who is autho-
rized to exercise contractual rights, it is clear that the employee
participants whose retirement contributions purchased the con-
tracts are the persons entitled to the benefit of the contractual
obligations undertaken by Executive Life. Stated another way, it
is the resident employees, not the nonresident trustee, who are
injured by the insolvency. We agree with the district court that
such employees are entitled to protection under the Act.

PREJUDGMENT AND POSTJUDGMENT INTEREST

In its cross-appeal, Unisys contends that the district court erred
in refusing to award it prejudgment and postjudgment interest.
The court’s refusal was based upon our decision in Nebraska Life
& Health Ins. Guar. Assn. v. Dobias, 247 Neb. 900, 531 N.W.2d
217 (1995). In that case, the insureds under a health insurance
policy obtained a judgment against the insurer in the amount of
$31,462.23 for covered expenses, plus additional amounts for
interest, costs, and attorney fees, for a total of $55,314.61. Before
payment of the judgment, the insurer became insolvent. The
insureds then filed a claim with the Association for $55,314.61.
The Association paid $31,462.23, representing the amount of the
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covered expenses on the insurance policy at issue, but refused to
pay the remaining amount of the judgment against the insurer
attributable to interest, costs, and attorney fee sums. On appeal,
we addressed the extent of the Association’s obligation under the
Act. We noted that § 44-2707(3)(b) provides that if a health
insurer becomes insolvent, the Association is to “‘[a]ssure pay-
ment of the contractual obligations of the insolvent insurer to res-
idents.”” Dobias, 247 Neb. at 903, 531 N.W.2d at 220. We further
noted that § 44-2702(4) defines *‘[c]ontractual obligation’” as
“‘any obligation under a policy or contract or portion of such pol-
icy or contract for which coverage is provided under section
44-2703.” Dobias, 247 Neb. at 903, 531 N.W.2d at 220. We
found that such language did not make the Association as guaran-
tor the legal successor of the insolvent insurer, but only created
statutory liability for the Association. After reviewing case law
from other jurisdictions addressing similar situations, we con-
cluded that the statutory language limited the Association’s liabil-
ity for “contractual obligations” of an insolvent insurer to only
those obligations of the insurer that arose under the policy, and
did not “encompass liability of an insolvent insurer arising under
law rather than under the provisions of the policy such insurer
issued.” Dobias, 247 Neb. at 906, 531 N.W.2d at 221. We thus
held that the Association was not liable for the interest, costs, and
attorney fees.

This case is distinguishable from Dobias in that the interest
claimed is not that assessed against the insolvent insurer, but,
rather, that accruing after demand to satisfy the contractual obli-
gations of the insurer was asserted against and denied by the
Association. Prejudgment interest in Nebraska is awarded pur-
suant to Neb. Rev. Stat. § 45-103.02 (Cum. Supp. 2002). That
statute allows prejudgment interest to accrue on unliquidated
claims if certain preliminary steps are followed. There is no dis-
pute that Unisys complied with these steps in this action.
Although Neb. Rev. Stat. § 45-103.04 (Cum. Supp. 2002) pro-
vides that prejudgment interest does not accrue in certain
actions, including any action arising under Chapter 42 of the
Nebraska Revised Statutes or any action involving the State of
Nebraska or its political subdivisions, there is no express
exemption for organizations such as the Association. Similarly,
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postjudgment interest in Nebraska is awarded pursuant to Neb.
Rev. Stat. § 45-103.01 (Cum. Supp. 2002). That statute provides
that postjudgment interest “shall accrue on decrees and judg-
ments for the payment of money from the date of rendition of
judgment until satisfaction of judgment.” § 45-103.01. There are
no statutory exemptions for this type of interest.

The Association argues that it cannot be held responsible for
prejudgment or postjudgment interest because § 44-2707(9)
provides that “[t]he contractual obligations of the impaired or
insolvent insurer for which the association becomes or may
become liable shall be as great as but no greater than the con-
tractual obligations of the impaired or insolvent insurer . . . .”
However, this statutory language does not address the question
of whether the Association can be liable for interest assessed
directly against it, as distinguished from interest assessed in the
first instance against the insolvent insurer, as was the case in
Nebraska Life & Health Ins. Guar. Assn. v. Dobias, 247 Neb.
900, 531 N.W.2d 217 (1995).

Although both parties rely on authority from other jurisdic-
tions, we find it unnecessary because the issue can be resolved
under the plain language of applicable Nebraska statutes. As we
have noted, the claimed interest was never an obligation of the
insolvent insurer, but, rather, accrued after the Association
refused a request to satisfy the insurer’s contractual obligation.
The issue is whether the Association should be treated differ-
ently than any other civil litigant with respect to liability for pre-
judgment and postjudgment interest. We find nothing in the Act
or in the applicable statutes governing assessment of interest in
a civil action which would warrant such treatment. Accordingly,
we conclude that the district court erred in failing to award pre-
judgment and postjudgment interest to Unisys pursuant to
§§ 45-103.01 and 45-103.02.

CONCLUSION
For the reasons stated above, we conclude that the district
court did not err in concluding that the Executive Life contracts
were “annuity contracts” within the meaning of the Act and that
the Unisys employees residing in Nebraska on whose behalf
this action was brought had an interest in such contracts which
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entitled them to benefits under the Act. However, we conclude
that the district court erred in declining to award prejudgment
and postjudgment interest to Unisys under §§ 45-103.01 and
45-103.02. Accordingly, we affirm in part, and in part reverse,
and remand for determination and assessment of prejudgment
and postjudgment interest.
AFFIRMED IN PART, AND IN PART REVERSED AND
REMANDED FOR FURTHER PROCEEDINGS.
HEeNDRY, C.J., and WRIGHT, J., not participating.

STATE OF NEBRASKA EX REL. COUNSEL FOR DISCIPLINE
OF THE NEBRASKA SUPREME COURT, RELATOR, V.
THOMAS M. PETERSEN, RESPONDENT.

672 N.W.2d 637

Filed January 2, 2004. No. S-03-1189.
Original action. Judgment of suspension.

HENDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCoRMACK, and MILLER-LERMAN, JJ.

PER CURIAM.
INTRODUCTION
This is an attorney reciprocal discipline case in which the
office of the Counsel for Discipline of the Nebraska Supreme
Court, relator, filed a motion for reciprocal discipline against
respondent, Thomas M. Petersen.

FACTS

Respondent was admitted to the practice of law in the State of
Nebraska on April 14, 1995. On September 17, 2003, the U.S.
Court of Appeals for the Eighth Circuit suspended respondent
for 30 days due to his “failure to perform his duties toward [a]
client in a pending appeal.” The case file reflects that despite
receiving extensions of time, respondent failed to file a brief in
a client’s criminal appeal which was pending before the Eighth
Circuit. Respondent’s failure ultimately led to the necessity of
appointing substitute counsel.
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On October 17, 2003, the Counsel for Discipline received a
letter from respondent notifying the Counsel for Discipline of
respondent’s suspension by the Eighth Circuit. On October 21,
the Counsel for Discipline filed a motion for reciprocal disci-
pline against respondent. On October 28, this court entered a
show cause order directing the parties to show cause why this
court should or should not enter an order imposing the identical
discipline, or greater or lesser discipline, as the court deems
appropriate, pursuant to Neb. Ct. R. of Discipline 21 (rev. 2001).
Both parties responded to the show cause order. In his response,
respondent admitted the essential facts that resulted in his disci-
pline by the Eighth Circuit.

ANALYSIS

We have stated that “ ‘[t]he basic issues in a disciplinary pro-
ceeding against a lawyer are whether discipline should be
imposed and, if so, the type of discipline appropriate under the
circumstances.’”” State ex rel. NSBA v. Frank, 262 Neb. 299, 304,
631 N.W.2d 485, 490 (2001) (quoting State ex rel. NSBA v.
Brown, 251 Neb. 815, 560 N.W.2d 123 (1997)). In the context of
reciprocal disciplinary proceedings, a judicial determination of
attorney misconduct in one jurisdiction is generally conclusive
proof of guilt and is not subject to relitigation in the second juris-
diction. State ex rel. NSBA v. Van, 251 Neb. 196, 556 N.W.2d 39
(1996). We therefore determine that the imposition of discipline
is appropriate in this case.

With respect to the type of discipline appropriate in an indi-
vidual case, we have stated that “ ‘[e]ach case justifying disci-
pline of an attorney must be evaluated individually in light of the
particular facts and circumstances of that case.’” Frank, 262
Neb. at 304, 631 N.W.2d at 490 (quoting State ex rel. NSBA v.
Rothery, 260 Neb. 762, 619 N.W.2d 590 (2000)). Neb. Ct. R. of
Discipline 4 (rev. 2001) provides that the following may be con-
sidered by the court as sanctions for attorney misconduct: (1)
disbarment; (2) suspension for a fixed period of time; (3) proba-
tion in lieu of suspension, on such terms as the court may des-
ignate; (4) censure and reprimand; or (5) temporary suspension.
For purposes of determining the proper discipline of an attorney,
this court considers the attorney’s acts both underlying the
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events of the case and throughout the proceeding. Frank, supra;
State ex rel. NSBA v. Freese, 259 Neb. 530, 611 N.W.2d 80
(2000); State ex rel. NSBA v. Denton, 258 Neb. 600, 604 N.W.2d
832 (2000). We apply these factors to the instant reciprocal dis-
cipline case.

We have noted that the determination of an appropriate
penalty to be imposed on an attorney requires consideration of
any mitigating factors. State ex rel. Counsel for Dis. v. Hart, 265
Neb. 649, 658 N.W.2d 632 (2003); State ex rel. NSBA v. Gallner,
263 Neb. 135, 638 N.W.2d 819 (2002). The record of respond-
ent’s disciplinary proceedings before the Eighth Circuit indicates
that respondent had personal problems not necessary to repeat
here which the Eighth Circuit took into account in imposing dis-
cipline. We have likewise taken these matters into account in the
present case.

We have considered the case file and the applicable law. Upon
due consideration, the court finds that respondent should be sus-
pended from the practice of law for 30 days.

CONCLUSION

The motion for reciprocal discipline is granted. It is the judg-
ment of this court that respondent should be and is hereby sus-
pended from the practice of law for a period of 30 days, and we
therefore order him suspended from the practice of law for a
period of 30 days, effective immediately, after which period
respondent may apply for reinstatement. Respondent is directed
to comply with Neb. Ct. R. of Discipline 16 (rev. 2001), and upon
failure to do so, respondent shall be subject to punishment for
contempt of this court. Respondent is directed to pay costs and
expenses in accordance with Neb. Rev. Stat. §§ 7-114 and 7-115

(Reissue 1997) and Neb. Ct. R. of Discipline 23(B) (rev. 2001).

JUDGMENT OF SUSPENSION.
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LARIAT CLUB, INC., DOING BUSINESS AS LARIAT CLUB, APPELLANT,
V. NEBRASKA LIQUOR CONTROL COMMISSION, APPELLEE.
673 N.W.2d 29

Filed January 9, 2004. No. S-02-324.

1. Administrative Law: Liquor Licenses: Appeal and Error. Appeals from orders or
decisions of the Nebraska Liquor Control Commission are taken in accordance with
the Administrative Procedure Act.

2. Administrative Law: Final Orders: Appeal and Error. Proceedings for review of
a final decision of an administrative agency shall be to the district court, which shall
conduct the review without a jury de novo on the record of the agency.

3. : : . A judgment or final order rendered by a district court in a judicial
review pursuant to the Administrative Procedure Act may be reversed, vacated, or
modified by an appellate court for errors appearing on the record.

4. Administrative Law: Judgments: Appeal and Error. When reviewing an order of
a district court under the Administrative Procedure Act for errors appearing on the
record, the inquiry is whether the decision conforms to the law, is supported by com-
petent evidence, and is neither arbitrary, capricious, nor unreasonable.

5. Administrative Law: Statutes: Appeal and Error. To the extent that the meaning
and interpretation of statutes and regulations are involved, questions of law are pre-
sented, in connection with which an appellate court has an obligation to reach an inde-
pendent conclusion irrespective of the decision made by the court below.

6. Administrative Law: Liquor Licenses. The Nebraska Liquor Control Commission
is an agency within the provisions of the Administrative Procedure Act.

7. Administrative Law. Agency regulations, properly adopted and filed with the
Secretary of State of Nebraska, have the effect of statutory law.

8. Administrative Law: Due Process: Notice. Generally, under due process principles,
the notice of an administrative agency hearing should inform a party of the issues
involved in order to prevent surprise at the hearing and allow that party an opportunity
to prepare.

Appeal from the District Court for Lancaster County: STEVEN
D. Burns, Judge. Reversed and remanded with directions.

S. Nicholas Boggy, of Sidner, Svoboda, Schilke, Thomsen,
Holtorf, Boggy & Nick, for appellant.

Don Stenberg, Attorney General, and Hobert B. Rupe for
appellee.

HeNDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCoRrRMACK, and MILLER-LERMAN, JJ.
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MILLER-LERMAN, J.
NATURE OF CASE

Appellant, the Lariat Club, Inc., appeals from the decision of
the district court for Lancaster County affirming the decision of
the Nebraska Liquor Control Commission (the Commission)
which canceled the liquor license of the Lariat Club. Because the
Commission reached its decision based upon an issue not identi-
fied in the notice sent to the Lariat Club, the Lariat Club was
denied due process, and we reverse, and remand with directions.

STATEMENT OF FACTS

Calburt L. Sheets is the sole stockholder and manager of the
Lariat Club, a bar located in Fremont, Nebraska. On January 21,
2001, a State Patrol officer stopped a vehicle driven by Sheets
due to a warrant that had been issued as a result of Sheets’ fail-
ure to pay an outstanding fine imposed following his conviction
for driving under the influence of alcohol. At the time he was
stopped, Sheets was driving with a suspended driver’s license.
After he stopped Sheets’ vehicle, the State Patrol officer smelled
marijuana, and following a search, marijuana was found in
Sheets’ left front pants pocket. According to the record, Sheets
was arrested for driving under a suspended license; possession of
marijuana, less than 1 ounce; and possession of drug parapher-
nalia. Sheets later pled guilty to driving under suspension, and
the other charges were dropped.

On March 29, 2001, the Commission issued a show cause
order to the Lariat Club. The show cause order directed the
Lariat Club to show cause “as to whether or not the license
should be suspended, canceled or revoked due to owner Calburt
L. Sheets, having an outstanding warrant, was found [sic] driv-
ing without a license, in possession of marijuana and a DWI in
1997.” A hearing was scheduled for April 19 on the show cause
order. Following receipt of the show cause order, the Lariat Club
requested that the rules of evidence apply at the hearing.

After being rescheduled, the hearing on the show cause order
was held on May 15, 2001. The record from the hearing contains
the live testimony of two witnesses. The patrol officer who
arrested Sheets testified. Sheets testified on behalf of the Lariat
Club. The Commission’s case file regarding the show cause
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hearing was received in evidence. The case file contained, inter
alia, information pertaining to Sheets’ January 21 arrest, and a
6-page document, prepared apparently from the Commission’s
records, which pertained to the nature of the Lariat Club’s busi-
ness and its liquor license. The Lariat Club did not introduce any
exhibits into evidence.

After the hearing, the Commission deliberated. The
Commission voted to cancel the liquor license of the Lariat Club.
When asked by the attorney for the Lariat Club to state the basis
for the cancellation, the Commission’s chairperson responded,
“Well, it’s on the basis of [Sheets’] — the character, I mean, you
know.” Thereafter, on May 23, 2001, the Commission entered an
order canceling the liquor license of the Lariat Club, “based upon
the character and reputation of the licensee, Calburt L. Sheets.”
The Lariat Club applied for a rehearing of the Commission’s
decision, which was denied.

The Lariat Club filed a petition in error with the district court
for Lancaster County, appealing the Commission’s decision to
cancel the liquor license of the Lariat Club. On February 13,
2002, the district court held an evidentiary hearing on the Lariat
Club’s petition. The Lariat Club offered into evidence the “tran-
script” and the “bill of exceptions” from the Commission pro-
ceedings. In an order filed February 28, the district court affirmed
the Commission’s decision to cancel the liquor license of the
Lariat Club. The Lariat Club appeals.

ASSIGNMENTS OF ERROR

On appeal, the Lariat Club assigns five errors, which we
restate as four. The Lariat Club claims, restated, that (1) the
Commission denied the Lariat Club due process by failing to
give the Lariat Club proper notice of the issues involved at the
hearing; (2) the Commission was without authority to cancel
the liquor license of the Lariat Club; (3) the Commission’s
order canceling the liquor license of the Lariat Club failed to
state findings of fact and conclusions of law as required by Neb.
Rev. Stat. § 84-915 (Reissue 1999); and (4) the Commission’s
decision canceling the liquor license of the Lariat Club was
unsupported by competent evidence and was arbitrary, capri-
cious, and unreasonable.
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STANDARDS OF REVIEW

[1-5] Appeals from orders or decisions of the Commission
are taken in accordance with the Administrative Procedure Act
(APA). Neb. Rev. Stat. § 53-1,116 (Cum. Supp. 2002); DLH,
Inc. v. Nebraska Liquor Control Comm., 266 Neb. 361, 665
N.W.2d 629 (2003); City of Omaha v. Kum & Go, 263 Neb. 724,
642 N.W.2d 154 (2002). Proceedings for review of a final deci-
sion of an administrative agency shall be to the district court,
which shall conduct the review without a jury de novo on the
record of the agency. DLH, Inc. v. Nebraska Liquor Control
Comm., supra; City of Omaha v. Kum & Go, supra. A judgment
or final order rendered by a district court in a judicial review
pursuant to the APA may be reversed, vacated, or modified by
an appellate court for errors appearing on the record. Id. When
reviewing an order of a district court under the APA for errors
appearing on the record, the inquiry is whether the decision
conforms to the law, is supported by competent evidence, and
is neither arbitrary, capricious, nor unreasonable. /d. To the
extent that the meaning and interpretation of statutes and regu-
lations are involved, questions of law are presented, in connec-
tion with which an appellate court has an obligation to reach an
independent conclusion irrespective of the decision made by
the court below. Id.

ANALYSIS

For its first assignment of error, the Lariat Club states that the
Commission reached its decision to terminate the liquor license
of the Lariat Club based on an issue that was not identified in the
March 29, 2001, show cause order, and because that issue was
not stated in the show cause order, the Lariat Club claims that its
due process rights were violated. We agree.

[6] In support of its due process argument, the Lariat Club
asserts that the Commission failed to comply with statutory and
regulatory notice requirements. The Commission is an agency
within the provisions of the APA. Neb. Rev. Stat. § 84-901
(Reissue 1999); J K & J, Inc. v. Nebraska Liquor Control
Commission, 194 Neb. 413, 231 N.W.2d 694 (1975), overruled in
part on other grounds, 72nd Street Pizza, Inc. v. Nebraska Liquor
Control Commission, 199 Neb. 729, 261 N.W.2d 614 (1978). Neb.
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Rev. Stat. § 84-913 (Reissue 1999), a provision under the APA,
provides, inter alia, as follows:

In any contested case all parties shall be afforded an
opportunity for hearing after reasonable notice. The notice
shall state the time, place, and issues involved, but if, by
reason of the nature of the proceeding, the issues cannot be
fully stated in advance of the hearing or if subsequent
amendment of the issues is necessary, they shall be fully
stated as soon as practicable.

Similarly, regulations adopted by the Commission to govern the
procedure in “contested cases” provide:
Notices of formal hearings conducted under the provisions
of the Nebraska Liquor Control Act and the Rules and
Regulations of the Nebraska Liquor Control Commission
shall contain the [following:]

. .. date and time of the hearing; [t]he place of the hear-
ing; [t]he nature of the proceeding; and [t]he issues
involved, if they can be fully stated at the time. If the issues
cannot be fully stated at the time of the notice, an amended
notice containing the issues involved shall be issued as
soon as the issues can be fully stated.

237 Neb. Admin. Code, ch. 1, § 002.01A through D (1994).

[7] The proceedings at issue in this appeal were conducted pur-
suant to the Nebraska Liquor Control Act, Neb. Rev. Stat.
§§ 53-101 to 53-1,122 (Reissue 1998 & Cum. Supp. 2000) and
the regulations of the Commission. The Commission is empow-
ered to promulgate rules and regulations to carry out the Nebraska
Liquor Control Act. DLH, Inc. v. Nebraska Liquor Control Comm.,
266 Neb. 361, 665 N.W.2d 629 (2003). Agency regulations, prop-
erly adopted and filed with the Secretary of State of Nebraska,
have the effect of statutory law. Morrissey v. Department of Motor
Vehicles, 264 Neb. 456, 647 N.W.2d 644 (2002).

There is no dispute in the present case that the only notice the
Lariat Club received regarding the issues involved at the May 15,
2001, hearing was the Commission’s March 29 show cause order.
The Lariat Club claims that when the Commission deliberated
and decided to cancel the liquor license of the Lariat Club based
upon Sheets’ “character and reputation,” that decision was based
upon an issue not listed in the show cause order. The Lariat Club
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states that had it received notice that Sheets’ character and repu-
tation were at issue, it would “have had an opportunity to prepare
... rebuttal . . . evidence [addressing the] alleged lack of charac-
ter and reputation. Witnesses attesting to [Sheets’] character and
reputation could have been called.” Brief for appellant at 14. The
Lariat Club claims that by virtue of a lack of notice, its due proc-
ess rights were violated by the Commission.

[8] It has long been recognized that under circumstances sim-
ilar to those in the present case, due process requires “at a mini-
mum . . . that [the] adjudication be preceded by notice and oppor-
tunity for hearing.” Mullane v. Central Hanover Tr. Co., 339 U.S.
306, 313, 70 S. Ct. 652, 94 L. Ed. 865 (1950). Generally, under
due process principles, the notice of an administrative agency
hearing should inform a party of the issues involved in order to
prevent surprise at the hearing and allow that party an opportu-
nity to prepare. See, generally, Goldberg v. Kelly, 397 U.S. 254,
90 S. Ct. 1011, 25 L. Ed. 2d 287 (1970).

In the instant case, the Lariat Club was not advised that the
issue of Sheets’ “character and reputation” would be considered
by the Commission. The show cause order made no mention that
Sheets’ “character and reputation” would be included in the issues
to be decided at the hearing. Thus, contrary to the provisions of
§ 84-913 and 237 Neb. Admin. Code, ch. 1, § 002.01A through D,
the Lariat Club was not informed of the issues involved at the
hearing. As a result, the Lariat Club was denied the opportunity to
meet the issues involved at the hearing by presenting evidence.
See Halbert v. Nebraska Liquor Control Commission, 206 Neb.
687, 294 N.W.2d 864 (1980) (stating that Commission’s failure to
give liquor license applicant sufficient notice of issue involved in
case as required under § 84-913 denied applicant opportunity to
prepare to meet issue and to produce evidence). See, also, Grand
Island Latin Club v. Nebraska Lig. Cont. Comm., 251 Neb. 61, 67,
554 N.w.2d 778, 781 (1996) (stating that only issues that could
properly be considered by Commission during show cause hear-
ing were issues “explicitly listed in the notice provision of the
order to show cause”). See, generally, Block v. Lincoln Tel. & Tel.
Co., 170 Neb. 531, 103 N.W.2d 312 (1960).

We conclude that because the Commission failed to provide
the Lariat Club with notice as required under § 84-913 and the
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Commission’s own regulations, the Lariat Club was denied due
process. See, DLH, Inc. v. Nebraska Liquor Control Comm., 266
Neb. 361, 665 N.W.2d 629 (2003); City of Omaha v. Kum & Go,
263 Neb. 724, 642 N.W.2d 154 (2002). As a result of such denial,
the Commission’s decision with regard to the liquor license of
the Lariat Club did not conform to the law. See DLH, Inc. v.
Nebraska Liquor Control Comm., supra. Accordingly, we reverse
the decision of the district court which affirmed the decision of
the Commission to cancel the liquor license of the Lariat Club,
and we remand the cause with directions to the district court to
remand the cause to the Commission to vacate its order.

Because of our resolution of the Lariat Club’s appeal based
on its first assignment of error, we need not consider the remain-
ing assignments of error. See Anderson v. Bellino, 265 Neb. 577,
658 N.W.2d 645 (2003) (stating that appellate court is not obli-
gated to engage in analysis which is not needed to adjudicate
case and controversy before it).

CONCLUSION

The Commission reached its decision to cancel the liquor
license of the Lariat Club based upon an issue not identified in
the show cause order sent to the Lariat Club. The Lariat Club was
denied the opportunity to prepare for the hearing and, thus, was
denied due process. The decision of the Commission did not con-
form to the law. The judgment of the district court affirming the
Commission’s decision is reversed, and the cause is remanded
with directions to the district court to remand the cause to the
Commission to vacate its order which canceled the liquor license
of the Lariat Club.

REVERSED AND REMANDED WITH DIRECTIONS.
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STATE OF NEBRASKA EX REL. COUNSEL FOR DISCIPLINE
OF THE NEBRASKA SUPREME COURT, RELATOR, V.
MERRITT E. JAMES, RESPONDENT.

673 N.W.2d 214

Filed January 9, 2004. No. S-02-1010.

Disciplinary Proceedings: Appeal and Error. A proceeding to discipline an attor-
ney is a trial de novo on the record, in which the Nebraska Supreme Court reaches a
conclusion independent of the findings of the referee; provided, however, that where
the evidence is in conflict on a material issue of fact, the court considers and may give
weight to the fact that the referee heard and observed the witnesses and accepted one
version of the facts rather than another.

Disciplinary Proceedings: Proof. To sustain a charge in a disciplinary proceeding
against an attorney, a charge must be established by clear and convincing evidence.
Disciplinary Proceedings. Violation of a disciplinary rule is a ground for discipline.
Attorney and Client. Generally speaking, an attorney’s representation of a client
ends, absent an agreement otherwise, upon the death of that client.

Statutes. A statute is vague only if it either forbids or requires the doing of an act in
terms so vague that people of common intelligence must necessarily guess at its
meaning and differ as to its application.

Constitutional Law: Prosecuting Attorneys: Discrimination. The general rule
regarding prosecutorial discretion in law enforcement is that unless there is proof that
a particular prosecution was motivated by an unjustifiable standard based, for exam-
ple, on race or religion, the use of such discretion does not violate constitutional pro-
tections. This means that in order to establish arbitrary discrimination inimical to con-
stitutional equality, there must be more than an intentional and repeated failure to
enforce legislation against others as it is sought to be enforced against the person
claiming discrimination.

Constitutional Law: Prosecuting Attorneys: Discrimination: Proof. To support a
defense of selective or discriminatory prosecution, the defendant must show not only
that others similarly situated have not been prosecuted but that the selection of the
defendant for prosecution has been invidious or in bad faith, based upon considera-
tions such as race, religion, or the desire to prevent the exercise of the defendant’s
constitutional rights.

Disciplinary Proceedings. The basic issues in a disciplinary proceeding against a
lawyer are whether discipline should be imposed and, if so, the type of discipline
appropriate under the circumstances.

__ . Neb. Ct. R. of Discipline 4 (rev. 2001) provides that the following may be con-
sidered by the Nebraska Supreme Court as sanctions for attorney misconduct: (1) dis-
barment; (2) suspension for a fixed period of time; (3) probation in lieu of suspension,
on such terms as the court may designate; (4) censure and reprimand; or (5) tempo-
rary suspension.

___. Each case justifying discipline of an attorney must be evaluated individually in
light of the particular facts and circumstances of that case.

___. For purposes of determining the proper discipline of an attorney, the Nebraska
Supreme Court considers the attorney’s acts both underlying the events of the case
and throughout the proceeding.
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12. ____. To determine whether and to what extent discipline should be imposed in a
lawyer discipline proceeding, the Nebraska Supreme Court considers the following
factors: (1) the nature of the offense, (2) the need for deterring others, (3) the mainte-
nance of the reputation of the bar as a whole, (4) the protection of the public, (5) the
attitude of the offender generally, and (6) the offender’s present or future fitness to
continue in the practice of law.

13.  ___. The propriety of a disciplinary sanction must be considered with reference to
the sanctions imposed by the Nebraska Supreme Court in prior cases presenting sim-
ilar circumstances.

14. ____. The determination of an appropriate penalty to be imposed on an attorney
requires consideration of any mitigating factors.

Original action. Judgment of suspension.
Kent L. Frobish, Assistant Counsel for Discipline, for relator.
Merritt E. James, pro se.

HenDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCoRrMACK, and MILLER-LERMAN, JJ.

PER CURIAM.

The Counsel for Discipline filed formal charges against
respondent Merritt E. James. After a formal hearing, the referee
concluded that James had violated the Code of Professional
Responsibility and recommended a suspension of 30 days. For
the reasons stated below, we suspend James from the practice of
law for 90 days.

FACTUAL AND PROCEDURAL BACKGROUND
James was admitted as a member of the Nebraska State Bar
Association on June 22, 1964, and is currently engaged in pri-
vate practice in Lincoln, Nebraska. This action concerns two
grievances that were filed against James; the first arose from
James’ representation of Jacqueline Bradley (Bradley) and the
second from James’ representation of Daniel Kouba.

REPRESENTATION OF JACQUELINE BRADLEY
On April 5, 1996, Bradley was injured at a Shopko store in
Lincoln when boxes of card tables fell from a shelf and landed on
her head and neck. Although Bradley continued to shop after the
accident, she did file a report with Shopko before leaving the
premises. On April 29, Bradley retained James, under a contingent
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fee arrangement, to represent her in a claim for damages against
Shopko. Bradley was familiar with James because he had previ-
ously represented her in a personal injury case.

During her initial meeting with James, Bradley described the
events of the accident and the nature of her injuries. Bradley
provided James with the name of Shopko’s insurance company,
as well as the name and telephone number of the assigned insur-
ance adjuster. Bradley also told James that two women had wit-
nessed the injury, but that she did not know the witnesses or how
to reach them.

On May 30, 1996, James visited the Shopko store with
Bradley. James did not visit with any Shopko employees during
his time at the store. On the same day, James took Bradley’s
statement regarding the accident. James advised Bradley to con-
tinue her medical care until she reached full recovery and to
contact him thereafter. James stated that this had been the pro-
cedure he followed during the handling of Bradley’s prior claim.

After the meeting, James did not contact Shopko to see if there
was an accident report, nor did he make an attempt to locate the
witnesses to the accident or contact Shopko’s insurance com-
pany. James did not meet with Bradley again until January 18,
1999. During this meeting, Bradley informed James that she was
nearing the end of her medical treatment.

After meeting with Bradley on January 18, 1999, James con-
tacted Bradley’s medical providers to gather her medical records.
James also requested that Bradley provide him with documenta-
tion from her employer in order to verify lost wages. After
receiving and reviewing Bradley’s medical records, James took
no additional steps regarding her claim until November, when he
met with Bradley to discuss her case.

At the November 1999 meeting, Bradley told James that she
had been diagnosed with lung cancer, but that it was not termi-
nal. During that meeting, James again requested that Bradley
provide him with documentation concerning her lost wages so
that he could prepare a demand letter to Shopko’s insurer. After
this meeting, James took no further steps regarding the case, nor
did he hear from Bradley. Over 3 years had passed since James
had first met with Bradley to discuss the accident.
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Bradley died on January 27, 2000. James learned of her death
a few days later while skimming through the obituary section of
the local newspaper. After learning of Bradley’s death, James
did not contact her husband, Craig Bradley (Craig), nor did
James attempt to contact any possible personal representative of
her estate. The 4-year statute of limitations for Bradley’s claim
expired on April 5, 2000. Craig attempted to contact James in
May, but he was not successful. James contends that he never
received any telephone calls or messages from Craig.

On May 22, 2000, Craig’s attorney wrote to James requesting
an update on Bradley’s case. James did not reply to this letter, but
he does claim to have called Craig and to have left his name and
telephone number on Craig’s answering machine. On September
13, 2001, Craig sent a grievance to the Counsel for Discipline,
alleging that James refused to update him on the status of
Bradley’s claim.

REPRESENTATION OF DANIEL KouBA

On December 22, 2000, Daniel Kouba hired James, pursuant
to a contingent fee agreement, to represent him in a workers’
compensation case. Kouba became dissatisfied with James and
discharged James as his attorney on February 20, 2002. James
contends Kouba’s dissatisfaction arose from matters outside of
James’ control; specifically, an adverse determination by an
administrative judge regarding Kouba’s unemployment compen-
sation appeal. Kouba, on the other hand, stated in his grievance
letter to the Counsel for Discipline that James was providing
inadequate representation. In any event, on February 20, Kouba
discharged James and specifically instructed James to turn over
Kouba’s file to his new attorney. James did not acknowledge the
discharge, nor did he turn over the file to Kouba’s new attorney.
On March 28, Kouba filed a grievance against James alleging
that James would not deliver Kouba’s file to his new attorney.

ForRMAL CHARGES
On September 9, 2002, formal charges were filed against
James. The charges alleged that James violated his oath of office
as an attorney, the disciplinary rules, and various provisions of
the Code of Professional Responsibility. The charges contained
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two separate counts. With respect to count I, the representation
of Bradley, James was charged with violating Canon 1,
DR 1-102(A)(1) and (5), and Canon 6, DR 6-101(A)(3), of the
Code of Professional Responsibility. With respect to count II,
the representation of Kouba, James was charged with violating
DR 1-102(A)(1) and (5) and Canon 9, DR 9-102(B)(4). The
aforementioned provisions of the Code of Professional
Responsibility state:

DR 1-102 Misconduct.

(A) A lawyer shall not:

(1) Violate a Disciplinary Rule.

(5) Engage in conduct that is prejudicial to the adminis-
tration of justice. . . .

DR 6-101 Failing to Act Competently.
(A) A lawyer shall not:

(3) Neglect a legal matter entrusted to him or her.

DR 9-102 Preserving Identity of Funds and Property of
a Client.

(B) A lawyer shall:

(4) Promptly pay or deliver to the client as requested by

a client the funds, securities, or other properties in the pos-

session of the lawyer which the client is entitled to receive.

James filed an answer to the charges on October 11. James admit-

ted many of the factual allegations, denied others, and denied any
violation of the Code of Professional Responsibility.

A hearing was held before a referee on January 29, 2003, and
the referee filed his report on February 19. With respect to count
I, the referee concluded that there was clear and convincing evi-
dence that James had violated DR 1-102(A)(1) and (5) and
DR 6-101(A)(3). With respect to count II, the referee concluded
that there was clear and convincing evidence that James had vio-
lated DR 1-102(A)(1) and (5) and DR 9-102(B)(4). As to both
counts, the referee determined that James had violated his oath



STATE EX REL. COUNSEL FOR DIS. v. JAMES 191
Cite as 267 Neb. 186

of office as an attorney. The referee recommended that James be
suspended from the practice of law for 30 days. On February 27,
James filed exceptions to the referee’s report.

ASSIGNMENTS OF ERROR
James assigns seven errors, more properly restated as three: (1)
The evidence was insufficient to establish violations of the Code
of Professional Responsibility by clear and convincing evidence,
(2) DR 1-102(A)(1) and (5) are unconstitutionally vague and do
not comport with due process of law, and (3) the referee’s recom-
mendation that James be suspended for 30 days was excessive.

STANDARD OF REVIEW

[1] A proceeding to discipline an attorney is a trial de novo on
the record, in which the Nebraska Supreme Court reaches a con-
clusion independent of the findings of the referee; provided,
however, that where the evidence is in conflict on a material issue
of fact, the court considers and may give weight to the fact that
the referee heard and observed the witnesses and accepted one
version of the facts rather than another. State ex rel. Counsel for
Dis. v. Mills, ante p. 57, 671 N.W.2d 765 (2003).

ANALYSIS

SUFFICIENCY OF EVIDENCE

[2,3] To sustain a charge in a disciplinary proceeding against an
attorney, a charge must be established by clear and convincing
evidence. Mills, supra; State ex rel. Counsel for Dis. v. Muia, 266
Neb. 970, 670 N.W.2d 635 (2003). Violation of a disciplinary rule
is a ground for discipline. Muia, supra. Generally speaking,
James argues that the evidence is insufficient to establish that he
violated the Code of Professional Responsibility.

BRADLEY GRIEVANCE

As to count I, there is clear and convincing evidence that
James violated DR 1-102(A)(1) and (5). Neb. Ct. R. of Discipline

9(E) (rev. 2001) states, inter alia, that
[u]lpon receipt of notice of a Grievance from the Counsel
for Discipline, the member against whom the Grievance is
directed shall prepare and submit to the Counsel for
Discipline, in writing, within fifteen working days of
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receipt of such notice, an appropriate response to the
Grievance, or a response stating that the member refuses to
answer substantively and explicitly asserting constitutional
or other grounds therefor.
Neb. Ct. R. of Discipline 3(B) (rev. 2001) provides that “[a]cts
or omissions by a member . . . which violate . . . provisions of
these rules, shall be grounds for discipline . . . .”

James was initially contacted about Craig’s grievance on
October 3, 2001. In this letter, the Counsel for Discipline noti-
fied James that pursuant to rule 9(E), he had 15 working days to
send a written response to the allegations and that he would be
subject to discipline if he failed to respond. Knowing the poten-
tial ramifications of inaction, James chose not to acknowledge
the grievance within 15 working days.

The Counsel for Discipline contacted James again on
November 16, 2001. James provided a brief written response on
November 18, specifically promising to contact the Counsel for
Discipline when he returned from a trip on November 27.
However, as of February 8, 2002, the Counsel for Discipline had
not heard from James. Therefore, on February 8, the Counsel for
Discipline requested, via letter, a copy of James’ file regarding
Bradley’s case. Again, James did not reply, and on February 21,
the Counsel for Discipline wrote to James again, requesting to
see Bradley’s file. In response, James telephoned the Counsel
for Discipline, stating that he could not find Bradley’s file, but
that he would continue to look for it. On March 20, the Counsel
for Discipline requested an update on the status of Bradley’s
file. James did not respond to this request.

On June 4, 2002, an Assistant Counsel for Discipline faxed
and mailed a letter to James requesting a meeting to discuss
Craig’s grievance. The letter stated, inter alia, that if James
failed to respond, the Counsel for Discipline would request a
temporary suspension of his license. The same day, James con-
tacted the Counsel for Discipline to schedule a meeting to dis-
cuss Craig’s grievance. That meeting took place on June 12, dur-
ing which James turned over Bradley’s file. However, it was not
until July 15 that the Counsel for Discipline finally received
James’ complete written response to the grievance. In other
words, it took James over 9 months to fully respond to the
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Counsel for Discipline. Such conduct runs afoul of rule 9(E) and
clearly violates DR 1-102(A)(1) and (5).

James contends that his conduct should be excused because
he could not find Bradley’s file and that, therefore, he could not
adequately respond to the grievance. This excuse is without
merit. If James truly could not find Bradley’s file, the proper
response to the grievance would have been to notify the
Counsel for Discipline of such and to construct a response as
best as possible from memory and other available resources. A
member of the bar may not, however, simply ignore the
Counsel for Discipline.

James also argues that his brief written response, received by
the Counsel for Discipline on November 20, 2001, served to stop
the clock from running under rule 9(E). This argument is also
without merit. As an initial matter, this response was received
well after the time limit established by rule 9(E). In addition, it
was an incomplete response to the charges contained in Craig’s
grievance. Moreover, James failed to contact the Counsel for
Discipline when he returned to Lincoln, despite an assurance in
his letter that he would do so.

As to this last point, James argues that beyond a member’s
duty to respond to the initial notice of a grievance, there are no
guidelines concerning a member’s duty to respond to further
inquiries on behalf of the Counsel for Discipline. This is incor-
rect. See, DR 1-102(A)(5); State ex rel. NSBA v. Simmons, 259
Neb. 120, 123, 608 N.W.2d 174, 177 (2000) (“a failure to make
timely responses to inquiries of the Counsel for Discipline . . .
violates ethical canons and disciplinary rules which prohibit
conduct prejudicial to the administration of justice”); State ex
rel. NSBA v. Johnston, 251 Neb. 468, 558 N.W.2d 53 (1997).
While we refuse to set a rigid timeline for determining when a
response to a followup inquiry is not timely, we conclude that
James’ failure to answer the repeated inquiries from the Counsel
for Discipline was prejudicial to the administration of justice, in
violation of DR 1-102(A)(5).

There is also clear and convincing evidence that James vio-
lated DR 6-101(A)(3) by neglecting Bradley’s personal injury
case. Most important to the charge of neglect is that James
made no attempt to contact Craig or any possible personal
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representative about Bradley’s claim prior to the expiration of
the statute of limitations.

James argues that he was under no duty to contact Craig or
any possible personal representative because (1) the attorney-
client relationship ended when Bradley died and (2) he did not,
nor did he wish to, represent Craig or the personal representa-
tive of the estate. Moreover, James argues that even if he had a
duty to contact Bradley’s personal representative, no prejudice
occurred, because after Bradley’s death, there was no witness to
the accident and, therefore, her claim was of little or no value to
the estate.

[4] Generally speaking, an attorney’s representation of a client
ends, absent an agreement otherwise, upon the death of that
client. See, Restatement (Third) of the Law Governing Lawyers
§ 31(2)(b) (2000); 7 Am. Jur. 2d Attorneys at Law § 184 (1997).
Thus, for instance, James lacked the authority to file the claim
without the approval of Bradley’s personal representative. See
Long v. Krause, 104 Neb. 599, 178 N.W. 188 (1920). However,
James was also without authority to decide that it was acceptable
to allow Bradley’s claim to become time barred without the
approval of her personal representative. In other words, even
after Bradley’s death, James had an affirmative duty to protect
the claim that she had entrusted to him. See, Restatement, supra,
§ 31, comment e.; id., § 33; id., § 33, comment b. See, also,
Canon 2, EC 2-32 and DR 2-110(2). By failing to alert Craig or
the personal representative of the impending expiration of the
statute of limitations, James deprived the appropriate decision-
maker of the choice to proceed with the claim and thereby
deprived the estate of a potential asset. Such conduct constitutes
neglect and establishes a violation of DR 6-101(A)(3).

KouBA GRIEVANCE
In regard to count II, there is clear and convincing evidence
that James violated DR 1-102(A)(1) and (5). James was initially
notified by the Counsel for Discipline of Kouba’s grievance on
April 3, 2002. James was directed to provide an appropriate
response within 15 working days and was notified that by failing
to do so, he would be subject to discipline. On April 4, James
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turned over Kouba’s file to Kouba’s new attorney; however, James
failed to file a response with the Counsel for Discipline.

The Counsel for Discipline wrote to James on April 25, 2002,
and again on May 8, requesting a response to the grievance.
However, it was not until June 4, when the Assistant Counsel for
Discipline threatened to request a temporary suspension of his
license, that James telephoned to set up a meeting to discuss
Kouba’s grievance. Moreover, it was not until June 12 that
James filed his written response to Kouba’s grievance. By fail-
ing to respond to the grievance within 15 days of the notification
and failing to timely respond to the repeated inquiries from the
Counsel for Discipline, James violated DR 1-102(A)(1) and (5).

In addition, there is clear and convincing evidence that James
violated DR 9-102(B)(4) by failing to promptly turn over
Kouba’s file to his new attorney. On February 20, 2002, Kouba
discharged James and instructed James to deliver Kouba’s file to
his new attorney. James, however, did not deliver Kouba’s file
until April 4, which was 1 day after James received written cor-
respondence from the Counsel for Discipline regarding the
Kouba grievance.

James contends that Kouba was not prejudiced by his inaction
and that, therefore, no discipline should spring from his delayed
response. James’ argument is without merit. Although it may be
true that the delayed delivery of Kouba’s file did not prejudice
Kouba’s claim, it hardly excuses James’ conduct or justifies his
inaction. The more relevant question is whether James failed to
“promptly” turn over Kouba’s file by retaining it for more than 6
weeks after it was requested by Kouba. Here we draw guidance
from In re Hunter, 163 Vt. 599, 656 A.2d 203 (1994), where the
Supreme Court of Vermont determined that an attorney who
retained a client’s file for over 2 months after it was requested by
the client violated DR 9-102(B)(4). See, also, State ex rel. Counsel
for Dis. v. Rasmussen, 266 Neb. 100, 662 N.W.2d 556 (2003)
(attorney violated DR 9-102(B)(4) by waiting several months to
return unused portion of retainer to client despite repeated
requests from client and Counsel for Discipline). We conclude
that under these circumstances, a delay of more than 6 weeks was
dilatory and constitutes a violation of DR 9-102(B)(4).
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DUE PRrOCESS

James also contends that DR 1-102(A)(1) and (5) are uncon-
stitutionally vague and do not comport with due process of law.
However, James’ argument is based solely on the claim that rule
9(E) is vague. Specifically, James argues that rule 9(E) fails to
provide (1) members of the bar with adequate notice as to what
conduct is prohibited and (2) the Counsel for Discipline with
adequate standards to prevent arbitrary enforcement.

[5] James’ argument is without merit. We have previously
stated that a statute is vague only if “ ‘it either forbids or requires
the doing of an act in terms so vague that people of common intel-
ligence must necessarily guess at its meaning and differ as to its
application.” ” State ex rel. NSBA v. Kirshen, 232 Neb. 445, 455,
441 N.W.2d 161, 168 (1989), quoting Cunningham v. Lutjeharms,
231 Neb. 756, 437 N.W.2d 806 (1989).

In Kirshen, supra, an attorney failed to timely respond to the
Counsel for Discipline in violation of rule 9(E) and was charged
with violating DR 1-102(A)(1) and (6). We determined that
DR 1-102(A)(6) was not vague because a reasonable attorney
would understand that violating rule 9(E) would constitute con-
duct that adversely reflected the fitness to practice law.
Likewise, here, we conclude that a reasonable attorney would
understand that rule 9(E) requires that upon receiving a
grievance from the Counsel for Discipline, he or she has 15
working days to submit either a substantive response to the
grievance or a response stating that the member refuses to sub-
stantively respond and the reason therefor.

Similarly, we believe that adequate standards are in place to
ensure that rule 9(E) is not arbitrarily enforced by the Counsel
for Discipline. Rule 3(B) clearly states that a violation of the
disciplinary rules “shall be grounds for discipline.” In other
words, by failing to respond to a grievance within the time pro-
vided by rule 9(E), a member violates the disciplinary code and
becomes subject to discipline under rule 3(B). To this, James
contends that the Counsel for Discipline does not file charges
every time a member fails to respond to a grievance within the
time provided by rule 9(E). Although James cites no examples
or evidence of this claim, we believe that his assertion merits
further discussion.
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The disciplinary rules grant the Counsel for Discipline dis-
cretion to decide whether reasonable grounds for discipline
exist. See rule 9. If so, the Counsel for Discipline is to forward
a complaint to the Committee on Inquiry, from which an inquiry
panel is authorized to (1) dismiss the complaint, (2) issue a rep-
rimand, or (3) direct the Counsel for Discipline to file formal
charges. See rule 9(H). While no specific guidelines exist as to
what action either the Counsel for Discipline or the inquiry
panel must take, each of their actions is based on whether “rea-
sonable grounds” for discipline exist. See rule 9. Moreover, it is
obvious that their decisions are informed by considerations in
the disciplinary rules, the Code of Professional Responsibility,
relevant case law, and other practical factors peculiar to each
case. We believe that these factors and guidelines afford suffi-
cient legal guidance to obviate the danger of arbitrary or dis-
criminatory enforcement. See Myers v. Mississippi State Bar,
480 So. 2d 1080 (Miss. 1985).

[6,7] Furthermore, James’ argument is largely predicated on
the claim that he has been singled out for prosecution while
numerous other violators of rule 9(E) have gone unpunished. We
conclude that this argument is akin to a defense based on selec-
tive prosecution. Discussing selective prosecution in another
context, we have stated:

The general rule regarding prosecutorial discretion in law
enforcement is that, unless there is proof that a particular
prosecution was motivated by an unjustifiable standard
based, for example, on race or religion, the use of such dis-
cretion does not violate constitutional protections. . . . This
means that in order to establish arbitrary discrimination
inimical to constitutional equality, there must be more than
an intentional and repeated failure to enforce legislation
against others as it is sought to be enforced against the per-
son claiming discrimination. . . . Also, there must be more
than a showing that a law or ordinance has not been
enforced against others and that it is sought to be enforced
against the person claiming discrimination. . . . To support a
defense of selective or discriminatory prosecution, the
defendant must show not only that others similarly situated
have not been prosecuted but that the selection of the



198 267 NEBRASKA REPORTS

defendant for prosecution has been invidious or in bad faith,

based upon considerations such as race, religion, or the

desire to prevent his exercise of his constitutional rights.
(Citations omitted.) State v. Katzman, 228 Neb. 851, 855, 424
N.W.2d 852, 856 (1988). James has not attempted to satisfy the
aforementioned evidentiary burden, and therefore, we conclude
that his assertions of selective prosecution are without merit.

DISCIPLINE

As noted above, the referee recommended that James be sus-
pended from the practice of law for 30 days. James argues that
this recommendation is excessive and that if discipline is neces-
sary, it should come in the form of a reprimand.

[8,9] We have stated that ““ ‘[t]he basic issues in a disciplinary
proceeding against a lawyer are whether discipline should be
imposed and, if so, the type of discipline appropriate under the
circumstances.”” State ex rel. NSBA v. Frank, 262 Neb. 299, 304,
631 N.W.2d 485, 490 (2001), quoting State ex rel. NSBA v. Brown,
251 Neb. 815, 560 N.W.2d 123 (1997). Neb. Ct. R. of Discipline
4 (rev. 2001) provides that the following may be considered by
this court as sanctions for attorney misconduct: (1) disbarment;
(2) suspension for a fixed period of time; (3) probation in lieu of
suspension, on such terms as the court may designate; (4) censure
and reprimand; or (5) temporary suspension. State ex rel. Counsel
for Dis. v. Mills, ante p. 57, 671 N.W.2d 765 (2003).

[10,11] With respect to the imposition of attorney discipline
in an individual case, we have stated that * ‘[e]ach case justify-
ing discipline of an attorney must be evaluated individually in
light of the particular facts and circumstances of that case.’”
Frank, 262 Neb. at 304, 631 N.W.2d at 490, quoting State ex rel.
NSBA v. Rothery, 260 Neb. 762, 619 N.W.2d 590 (2000). For
purposes of determining the proper discipline of an attorney, this
court considers the attorney’s acts both underlying the events of
the case and throughout the proceeding. Frank, supra; State ex
rel. NSBA v. Freese, 259 Neb. 530, 611 N.W.2d 80 (2000).

[12] To determine whether and to what extent discipline should
be imposed in a lawyer discipline proceeding, this court considers
the following factors: (1) the nature of the offense, (2) the need for
deterring others, (3) the maintenance of the reputation of the bar
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as a whole, (4) the protection of the public, (5) the attitude of the
offender generally, and (6) the offender’s present or future fitness
to continue in the practice of law. Mills, supra.

[13] The evidence in the present case establishes that James
violated his oath of office as an attorney, engaged in conduct prej-
udicial to the administration of justice, neglected a legal matter
entrusted to him, and failed to promptly deliver client property.
The propriety of a disciplinary sanction must be considered with
reference to the sanctions imposed by this court in prior cases pre-
senting similar circumstances. State ex rel. NSBA v. Gallner, 263
Neb. 135, 638 N.W.2d 819 (2002).

We believe the case of State ex rel. NSBA v. Mefferd, 258 Neb.
616, 604 N.W.2d 839 (2000), presents a more serious but factu-
ally similar situation to that currently before us. In Mefferd, coun-
sel was charged with disciplinary violations stemming from his
representation of two different clients. With respect to the first
client, counsel was charged with failing to return an overpayment
and failing to timely respond to the grievance forwarded by the
Counsel for Discipline. With respect to the second client, counsel
was charged with neglect of a legal matter and failing to timely
respond to the grievance forwarded by the Counsel for Discipline.
We determined that counsel violated DR 1-102(A)(1), (5), and
(6); DR 6-101(A)(3); and DR 9-102(B)(4), and suspended him
from the practice of law for 1 year.

Furthermore, we view an attorney’s failure to respond to
inquiries and requests for information from the office of the
Counsel for Discipline as a grave matter and as a threat to the
credibility of attorney disciplinary proceedings. “The disci-
plinary process as a whole must function effectively in order for
the public to have confidence in the integrity of the profession
and to be protected from unscrupulous acts.” Mefferd, 258 Neb.
at 626, 604 N.W.2d at 847.

James’ initial refusal to respond to repeated inquiries from the
Counsel for Discipline demonstrates nothing less than a total
“disrespect for our disciplinary jurisdiction and [a] lack of con-
cern for the protection of the public, the profession, and the
administration of justice.” See State ex rel. NSBA v. Kirshen, 232
Neb. 445, 473, 441 N.W.2d 161, 178 (1989). The Counsel for
Discipline should not be forced to threaten an attorney with the
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suspension of his or her license in order to get him or her to
respond to requests for information.

We also note that this action is not James’ first encounter with
the disciplinary rules of this state. In 1981, we concluded that
James’ failure to use a trust account for a client’s funds and to
promptly transmit a client’s funds to the client constituted unpro-
fessional conduct and warranted a public reprimand. See State ex
rel. Nebraska State Bar Assn. v. James, 209 Neb. 306, 307
N.W.2d 524 (1981). James was also given a private reprimand in
December 2000 for violating DR 1-102(A)(1), DR 2-110(B)(3),
and DR 6-101(A)(3).

[14] Lastly, the determination of an appropriate penalty to be
imposed on an attorney requires consideration of any mitigating
factors. Gallner, supra. The Counsel for Discipline admits that
James was respectful and honest throughout these proceedings,
and both the referee and the Counsel for Discipline agree that
James is fit for the continued practice of law. However, when
viewed through the prism of the overall disrespect James has
shown for this court’s disciplinary proceedings, the nature of the
current violations, and James’ prior disciplinary violations, his
conduct merits more than the 30-day suspension recommended
by the referee.

CONCLUSION

It is, therefore, the judgment of this court that James should be
and is hereby suspended from the practice of law for 90 days, and
we therefore order him suspended from the practice of law for a
period of 90 days, effective immediately, after which period
James may apply for reinstatement. James is directed to comply
with Neb. Ct. R. of Discipline 16 (rev. 2001), and upon failure to
do so, he shall be subject to punishment for contempt of this
court. James is directed to pay costs and expenses in accordance
with Neb. Rev. Stat. §§ 7-114 and 7-115 (Reissue 1997) and Neb.
Ct. R. of Discipline 23(B) (rev. 2001).

JUDGMENT OF SUSPENSION.
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Divorce: Appeal and Error. Appeals in domestic relations matters are heard de novo
on the record, and thus, an appellate court is empowered to enter the order which
should have been made as reflected by the record.
Child Support: Appeal and Error. The standard of review of an appellate court in
child support cases is de novo on the record, and the decision of the trial court will be
affirmed in the absence of an abuse of discretion.
Property Division. Under Neb. Rev. Stat. § 42-365 (Reissue 1998), the purpose of a
property division is to distribute the marital assets equitably between the parties.
Divorce: Property Division. In an action for dissolution of marriage, a court may
divide property between the parties in accordance with the equities of the situation,
irrespective of how legal title is held.
Divorce: Property Division: Alimony. In dividing property and considering alimony
upon a dissolution of marriage, a court should consider four factors: (1) the circum-
stances of the parties, (2) the duration of the marriage, (3) the history of contributions
to the marriage, and (4) the ability of the supported party to engage in gainful employ-
ment without interfering with the interests of any minor children in the custody of
each party.
Property Division. Although the division of property is not subject to a precise math-
ematical formula, the general rule is to award a spouse one-third to one-half of the
marital estate, the polestar being fairness and reasonableness as determined by the
facts of each case.
Alimony: Appeal and Error. In reviewing an alimony award, an appellate court does
not determine whether it would have awarded the same amount of alimony as did the
trial court, but whether the trial court’s award is untenable such as to deprive a party
of a substantial right or just result.
Alimony. In determining whether alimony should be awarded, in what amount, and
over what period of time, the ultimate criterion is one of reasonableness.
____. The purpose of alimony is to provide for the continued maintenance or support
of one party by the other when the relative economic circumstances make it appro-
priate. Alimony should not be used to equalize the incomes of the parties or to pun-
ish one of the parties.

. Disparity in income or potential income may partially justify an award of
alimony.
Divorce: Modification of Decree: Child Support. The paramount concern and ques-
tion in determining child support, whether in the initial marital dissolution action or
in the proceedings for modification of decree, is the best interests of the child.
Rules of the Supreme Court: Child Support. In general, child support payments
should be set according to the Nebraska Child Support Guidelines, which compute the
presumptive share of each parent’s child support obligation.
: . Under the Nebraska Child Support Guidelines, paragraph D, if applica-

ble, earning capacity may be considered in lieu of a parent’s actual, present income
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and may include factors such as work history, education, occupational skills, and job
opportunities.

14. Divorce: Child Support. A divorce decree does not require a parent to remain in the
same employment, and child support may be calculated based on actual income when
a career change is made in good faith.

15.  Child Support. Child support may be based on a parent’s earning capacity when a
parent voluntarily leaves employment and a reduction in that parent’s support obliga-
tion would seriously impair the needs of the children.

16. Rules of the Supreme Court: Child Support. Earning capacity may be used as a
basis for an initial determination of child support under the Nebraska Child Support
Guidelines where evidence is presented that the parent is capable of realizing such
capacity through reasonable effort.

17. : . Before the September 2002 amendment to the Nebraska Child Support
Guidelines, it was permissible for a court to order the noncustodial spouse to share
payment for unreimbursed medical expenses.

Appeal from the District Court for Douglas County: GREGORY
M. ScHatz, Judge. Affirmed as modified.

Brent M. Kuhn, of Harris Kuhn Law Firm, L.L.P., for
appellant.

Mark D. Kratina, P.C., for appellee.

HEeNnDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN, and
MILLER-LERMAN, JJ.

CONNOLLY, J.

Billy E. Claborn appeals from a dissolution decree entered in
July 2002, claiming that the district court erred in its division of
property, award of alimony, calculation of child support, and
division of medical and dental expenses not covered by insur-
ance. We determine that the district court erred in its division of
property and award of alimony. We affirm as modified.

BACKGROUND

Cynthia J. Claborn and Billy were married in 1980. In May
2001, Cynthia filed a petition for dissolution of marriage. At trial,
the parties stipulated that Cynthia would be awarded custody of
the two minor children. Two children who had reached the age of
majority also resided with Cynthia. Cynthia testified that she
would like to continue to live in the home purchased during the
marriage until the youngest child graduated from high school.
That child will reach the age of majority on September 16, 2004.
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At the time of trial, Cynthia was 42 years old. She was
employed by Avaya, Inc., and had worked there for about 23
years. At the end of 2000, her monthly gross income was $2,575,
and she estimated her total monthly expenses at $4,046. This esti-
mate included the mortgage payment on the house and food for
adult children still living there. At the time of trial, she had been
on paid medical leave for about 5 months because of depression,
anxiety, and stress. Although the leave was paid, she was unable
to work and collect compensation for overtime. However, she
anticipated that she would return to work in 1 or 2 months.

Billy was employed at Jackson Home Appliance, his father’s
family business, as an office manager. At the end of 2000, his
monthly gross income was $4,250. The record indicates that in
the past, Billy would sometimes make additional money working
odd jobs, but he was working only at Jackson Home Appliance at
the time of trial. The record also shows that before Cynthia filed
for dissolution, Billy was working about 80 hours per week.

In May 2001, Billy entered a treatment facility for alcohol and
chemical dependency. When he returned, he worked 40 hours per
week, cutting his income about in half. He testified that he
needed a break because of the stress that he was under and that
he was not mentally capable of earning more money. He also
stated that when he went into treatment, sales of used appliances
“fizzled out,” and that this cut the need for him to perform some
duties related to delivering used appliances.

Billy’s father testified that he initially was going to fire Billy
when the dissolution action was filed, but instead, he reduced
Billy’s duties and wages because he did not think Billy was
capable any more. He stated that Billy’s hours and pay were not
cut as a way to reduce Billy’s child support obligations.

Both parties provided information about items of property
and joint debts. The record shows that Cynthia has a retirement
annuity with no present value but that it might have value when
she is 65. She also has a retirement savings account of
$8,759.52. Cynthia testified about medical expenses she paid
that were not covered by insurance. The evidence showed that
Billy obtained proceeds from the sale of a motorcycle, but he
claims he used the money to pay other obligations. There was
also evidence that Cynthia incurred debt for some uninsured



204 267 NEBRASKA REPORTS

medical bills before trial and paid some joint debt. However, the
motorcycle proceeds, the joint debts Cynthia claimed to have
paid, and debts for medical bills were not addressed by the court
and are not included in the decree.

The parties stipulated that the family residence had a value of
$185,000, with a first mortgage of $117,000 and a second mort-
gage of $22,500. The proceeds from the second mortgage were
used to purchase Billy’s one-third interest in the rental property.
They further stipulated that the rental property was worth
$275,000, in which property Billy had a one-third interest. The
rental property was encumbered with mortgages of $141,000.
Cynthia claimed Billy’s monthly gross income was $4,250, but
Billy claimed it was approximately $2,166.

The district court calculated Billy’s child support obligation
based on an income of $3,807. The court also ordered that
uncovered medical and dental expenses be shared equally by
the parties. The court awarded alimony of $1,000 per month
until the youngest child reaches the age of majority. At that
time, the alimony would be reduced to $750 for 36 months and
then reduced to $500 for another 36 months. The court awarded
the residence to Cynthia, subject to the $117,000 first mort-
gage. The court awarded Billy his one-third interest in the
rental properties, subject to mortgages of $141,000. The court
ordered Billy to pay the $22,500 second mortgage on the resi-
dence. The court awarded Cynthia the retirement annuity plan.
The court ordered Cynthia to pay $9,940 of remaining joint
debts, plus the $117,000 first mortgage on the home. The court
ordered Billy to pay $31,200 in debts, which included the
$22,500 second mortgage. The court divided other personal
property, including awarding a boat to Billy that the parties
state is worth either $6,000 or $8,000; the record supports the
value of $6,000.

ASSIGNMENTS OF ERROR
Billy assigns, rephrased, that the district court erred in how it
allocated assets. Specifically, he assigns that the court erred in
(1) determining the division of property, (2) failing to include
the retirement annuity plan in marital property, (3) awarding
alimony, (4) calculating child support based on his previous
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earning capacity, and (5) ordering him to pay one-half of the
first $1,200 of uninsured medical and dental expenses.

STANDARD OF REVIEW

[1] Appeals in domestic relations matters are heard de novo
on the record, and thus, an appellate court is empowered to enter
the order which should have been made as reflected by the
record. Foster v. Foster, 266 Neb. 32, 662 N.W.2d 191 (2003).

[2] The standard of review of an appellate court in child sup-
port cases is de novo on the record, and the decision of the trial
court will be affirmed in the absence of an abuse of discretion.
Henderson v. Henderson, 264 Neb. 916, 653 N.W.2d 226 (2002).

ANALYSIS

PROPERTY DIVISION AND CYNTHIA’S RETIREMENT PLANS

Billy first contends that the property award was inequitable.
Both parties included charts in their briefs to show the court’s
property division but disagree about the property values and the
allocation of debts. For example, they disagree over the value of
a boat, whether certain debts were included, and whether pro-
ceeds from a motorcycle sale were included. The following is an
explanation of the district court’s award:
CYNTHIA
Assets
Home Equity: $68,000

Value $185,000

First mortgage ( 117,000)
Retirement plan 8,759

Debts (_9.940)
Total Equity $66,819

BILLY
Assets
Rental properties equity: $44,666
(based on one-third interest)
Value $275,000
Mortgages (_141.000)
$134,000

Bayliner boat 6,000
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Debts
Second mortgage ( 22,500)
Boat loan (_8.700)
Total Equity $19,466

[3,4] Under Neb. Rev. Stat. § 42-365 (Reissue 1998), the pur-
pose of a property division is to distribute the marital assets equi-
tably between the parties. Gibilisco v. Gibilisco, 263 Neb. 27, 637
N.W.2d 898 (2002). In an action for dissolution of marriage, a
court may divide property between the parties in accordance with
the equities of the situation, irrespective of how legal title is held.
Medlock v. Medlock, 263 Neb. 666, 642 N.W.2d 113 (2002).

[5,6] In dividing property and considering alimony upon a
dissolution of marriage, a court should consider four factors: (1)
the circumstances of the parties, (2) the duration of the mar-
riage, (3) the history of contributions to the marriage, and (4) the
ability of the supported party to engage in gainful employment
without interfering with the interests of any minor children in
the custody of each party. Schaefer v. Schaefer, 263 Neb. 785,
642 N.W.2d 792 (2002); Hajenga v. Hajenga, 257 Neb. 841, 601
N.W.2d 528 (1999). Although the division of property is not
subject to a precise mathematical formula, the general rule is to
award a spouse one-third to one-half of the marital estate, the
polestar being fairness and reasonableness as determined by the
facts of each case. Gibilisco v. Gibilisco, supra.

Here, the award of $66,819 of assets to Cynthia and $19,466
to Billy is unreasonable and unfair. Cynthia was awarded over
two-thirds of the marital estate, when the record does not sup-
port such an unequal distribution of property. The youngest
child will reach the age of majority on September 16, 2004, and
it would be beneficial for Cynthia to remain in the house until
that time. But we determine that to fairly divide the property, the
house should be sold after September 16, 2004, and the two
mortgages paid off. Billy shall continue to pay the second mort-
gage until the house is sold. At that time, the second mortgage
will be paid in full from the proceeds of the sale.

Billy next argues that the district court erred in its division of
Cynthia’s retirement savings plan and annuity plan. We have
reviewed the record and conclude that the court did not err in
how it divided those plans.
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Having determined that the house should be sold after
September 16, 2004, with the mortgages paid off from the pro-
ceeds, and that the retirement plans should be awarded to Cynthia,
based on the values in the record, we order the following division

of property:
CYNTHIA
Assets
Home equity: $45,500

Value $185,000

First mortgage ( 117,000)

Second mortgage ( 22,500)
Retirement plan 8,759
Debts (_9.940)
Total Equity $44,319
BILLY
Assets
Rental properties equity: $44.,666

(based on one-third interest)
Value $275,000
Mortgages (_141.000)
$134,000

Bayliner boat 6,000
Debts

Boat loan (__8.700)
Total Equity $41,966

ALIMONY

Billy contends that the alimony award was unreasonable
because Cynthia was employed throughout the marriage.

[7,8] In reviewing an alimony award, an appellate court does
not determine whether it would have awarded the same amount
of alimony as did the trial court, but whether the trial court’s
award is untenable such as to deprive a party of a substantial
right or just result. Bowers v. Lens, 264 Neb. 465, 648 N.W.2d
294 (2002). In determining whether alimony should be awarded,
in what amount, and over what period of time, the ultimate cri-
terion is one of reasonableness. /d.



208 267 NEBRASKA REPORTS

[9,10] The purpose of alimony is to provide for the continued
maintenance or support of one party by the other when the rela-
tive economic circumstances make it appropriate. Alimony should
not be used to equalize the incomes of the parties or to punish one
of the parties. Kalkowski v. Kalkowski, 258 Neb. 1035, 607
N.W.2d 517 (2000). However, disparity in income or potential
income may partially justify an award of alimony. Bauerle v.
Bauerle, 263 Neb. 881, 644 N.W.2d 128 (2002).

Here, the record shows that Cynthia was employed for the
duration of the marriage. At the time of trial, she was taking a
paid leave of absence from work because of depression, but
intended to return to work. Nothing in the record indicates that
Cynthia cannot work or that she requires any training to support
herself. Although the record shows that there was some dispar-
ity of income during a period of the marriage, the record also
shows that Billy was having difficulties continuing to work over
40 hours per week.

Because Cynthia was experiencing depression which did not
allow her to earn extra income in the form of overtime, we agree
that an award of alimony through September 2004 was appro-
priate. After that time, however, the record does not support an
alimony award. We determine that the district court’s award of
alimony past September 2004 was unreasonable and untenable.
Thus, we reverse that part of the award. The alimony as awarded
by the district court should be paid through September 2004 and
then end.

CHILD SUPPORT

Billy argues that the court erred when it calculated child sup-
port based on his earning capacity instead of his current income.

[11,12] The paramount concern and question in determining
child support, whether in the initial marital dissolution action or
in the proceedings for modification of decree, is the best inter-
ests of the child. Gase v. Gase, 266 Neb. 975, 671 N.W.2d 223
(2003). In general, child support payments should be set accord-
ing to the Nebraska Child Support Guidelines, which compute
the presumptive share of each parent’s child support obligation.
Wagner v. Wagner, 262 Neb. 924, 636 N.W.2d 879 (2001).

[13-16] Under the Nebraska Child Support Guidelines, para-
graph D, if applicable, earning capacity may be considered in lieu
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of a parent’s actual, present income and may include factors such
as work history, education, occupational skills, and job opportu-
nities. /d. A divorce decree does not require a parent to remain in
the same employment, and child support may be calculated based
on actual income when a career change is made in good faith. /d.
But child support may be based on a parent’s earning capacity
when a parent voluntarily leaves employment and a reduction in
that parent’s support obligation would seriously impair the needs
of the children. /d. We have also said that earning capacity may be
used as a basis for an initial determination of child support under
the Nebraska Child Support Guidelines where evidence is pre-
sented that the parent is capable of realizing such capacity
through reasonable effort. Brockman v. Brockman, 264 Neb. 106,
646 N.W.2d 594 (2002).

Here, there was testimony that Billy reduced his work hours
for treatment purposes and because he was unable to work addi-
tional hours. There also, however, was an inference that he
sought to continue reduced work hours to lower his child support
obligations. We note that the district court used an income
amount that was in between the amounts requested by the parties.
We also note that the court had the opportunity to see and hear
the witnesses, and was in a better position to judge what Billy’s
earning capacity was. We conclude that the court did not abuse
its discretion when setting the amount of child support.

MEDICAL EXPENSES

Finally, Billy argues that it was improper to require him to pay
one-half of any necessary medical and dental expenses not cov-
ered by insurance because the child support guidelines already
include the first $1,200 of those expenses in the calculation.

[17] The child support guidelines were amended in September
2002 to state that the guidelines include ordinary medical
expenses. Before September 2002, however, we held that it was
permissible for a court to order the noncustodial spouse to share
payment for unreimbursed medical expenses. See Druba v.
Druba, 238 Neb. 279, 470 N.W.2d 176 (1991).

Here, the decree was entered in July 2002, which is before the
change in the guidelines. We apply the law that was in effect at
that time and decline to overrule cases allowing courts to order
payment of unreimbursed medical expenses before September
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2002. Accordingly, the district court did not err when it ordered
Billy to pay one-half of unreimbursed medical expenses.

CONCLUSION
We determine that the district court erred in its division of
property and award of alimony and modify those parts of the
decree. We affirm on all other issues.
AFFIRMED AS MODIFIED.
McCoORMACK, J., not participating.
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1. Judgments: Speedy Trial: Appeal and Error. As a general rule, a trial court’s
determination as to whether charges should be dismissed on speedy trial grounds is a
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MILLER-LERMAN, J.

NATURE OF CASE

On October 23, 2001, the State filed an information in the
district court for Harlan County charging James R. Covey with
first degree murder and use of a weapon to commit a felony. On
February 14, 2003, Covey filed a motion to discharge on the
ground that he had not been brought to trial within the 6-month
time period allowed under the speedy trial statute, Neb. Rev.
Stat. § 29-1207 (Reissue 1995). On March 28, the court denied
Covey’s motion to discharge.

In its journal entry and order, the court noted that Covey had
filed a “Motion to Quash Death Penalty” on October 29, 2001,
and a “Motion to Change Venue” on December 3. The court rea-
soned that because neither motion had been ruled on at the time
Covey filed his motion to discharge, the 6-month time period
under § 29-1207 stopped running upon the filing of the motions
and that the 6-month time period had not expired. If the court’s
March 28, 2003, ruling were deemed entirely correct, the entire
period of time following the filing of the “Motion to Quash
Death Penalty” would be excluded from the speedy trial calcu-
lation. Covey appeals the denial of his motion to discharge.

As discussed below, we conclude that the “Motion to Quash
Death Penalty” should be considered under § 29-1207(4)(f), has
not caused delay, has not triggered any excludable time, and has
not reached final disposition. We further conclude that the motion
to change venue should be considered under § 29-1207(4)(a), has
triggered excludable time, and has not reached final disposition.
Based on our analysis, the entire time period which commenced
on the day after the filing of the motion to change venue should
be excluded and the speedy trial statute has not been violated.
Thus, although the district court correctly denied the motion to
discharge, its ruling was clearly erroneous in its determination
that the first day of the excludable period commenced upon the
October 29, 2001, filing of the “Motion to Quash Death Penalty.”
The first day of the excludable period should be December 4,
2001, and the period of exclusion has not concluded. Based on the
foregoing, the motion to discharge was properly denied and we
affirm as modified.
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STATEMENT OF FACTS

On October 23, 2001, the State filed an information charging
Covey with first degree murder and use of a weapon to commit a
felony in connection with the killing of Starlett Covey. Covey was
arraigned on October 29. Covey filed a “Motion to Quash Death
Penalty” on October 29. In this motion, Covey stated that “in the
event of Defendant’s conviction for first-degree murder,” he
sought a hearing for the purpose of “quashing and precluding” the
imposition of a death sentence. In this motion, Covey asserted
that the Nebraska death penalty statutes were unconstitutional on
their face and as applied. On the day the “Motion to Quash Death
Penalty” was filed, the court noted on the trial docket that it would
not take up the motion because it was premature.

On December 3, 2001, Covey filed a motion to change venue
in which he sought as relief a change of venue “from Harlan
County to another county.” In the motion, Covey stated, inter
alia, that at the time of filing the motion, he was not aware of any
evidence supporting a motion to change venue. Covey specifi-
cally “request[ed] the court hold this motion [to change venue]
in abeyance.”

The court held a hearing on December 14, 2001, to consider
various motions filed by Covey, including the motion for change
of venue. In a December 26 order, the court stated that the
motion to change venue would not be ruled upon until the time
of jury selection.

While it is not necessary to our resolution of this case, we note
for the sake of completeness that at various points in the proceed-
ings, Covey freely and voluntarily waived speedy trial from
December 14, 2001, to June 1, 2002, and from May 20 to
September 20, 2002. We further note that following the court’s
ruling sustaining Covey’s motion to suppress evidence, the State
filed a notice of its intention to prosecute an appeal therefrom on
September 4, 2002, and that the Nebraska Court of Appeals
entered a mandate summarily dismissing the appeal for lack of
jurisdiction. See State v. Covey, 11 Neb. App. Ixi (No. A-02-993,
Nov. 14, 2002).

A pretrial hearing was held on February 7, 2003, at which
hearing the district court set trial for February 18. On February
14, Covey filed a motion to discharge seeking absolute discharge
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on the basis that he had not been brought to trial within the
6-month time period required under § 29-1207. Covey made no
allegation that his constitutional right to speedy trial had been
violated, nor does he do so in this appeal. A hearing was held on
February 21. On March 28, the court filed an order denying
Covey’s motion to discharge. The court determined in effect that
the “Motion to Quash Death Penalty” filed October 29, 2001,
and the motion for change of venue filed December 3 were pre-
trial motions under § 29-1207(4)(a) and that neither motion had
been ruled on. The court found that the entire time since the
motions had been filed should be excluded and that, therefore,
the time for trial pursuant to § 29-1207 had not run when Covey
filed his motion to discharge on February 14, 2003. Covey
appeals the denial of his motion to discharge.

ASSIGNMENT OF ERROR
Covey asserts that the district court erred in denying his motion
to discharge.

STANDARDS OF REVIEW

[1] As a general rule, a trial court’s determination as to whether
charges should be dismissed on speedy trial grounds is a factual
question which will be affirmed on appeal unless clearly erro-
neous. State v. Baker, 264 Neb. 867, 652 N.W.2d 612 (2002).

[2] To the extent an appeal calls for statutory interpretation or
presents questions of law, an appellate court must reach an inde-
pendent conclusion irrespective of the determination made by
the court below. Id.

ANALYSIS
Resolution of this appeal is made by reference to § 29-1207.
The speedy trial statute, § 29-1207, provides in relevant part:
(1) Every person indicted or informed against for any
offense shall be brought to trial within six months, and
such time shall be computed as provided in this section.
(2) Such six-month period shall commence to run from
the date an indictment is returned or the information
filed. . . .

(4) The following periods shall be excluded in comput-
ing the time for trial:
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(a) The period of delay resulting from other proceedings
concerning the defendant, including but not limited to an
examination and hearing on competency and the period dur-
ing which he is incompetent to stand trial; the time from fil-
ing until final disposition of pretrial motions of the defend-
ant, including motions to suppress evidence, motions to
quash the indictment or information, demurrers and pleas in
abatement and motions for a change of venue; and the time
consumed in the trial of other charges against the defendant;

(f) Other periods of delay not specifically enumerated
herein, but only if the court finds that they are for good
cause.

Covey argues that under the speedy trial statute, his case should
have been brought to trial on or before February 7, 2003, and that
the district court erred in denying his motion to discharge. He
notes that the information was filed October 23, 2001, and that 6
months would have run on April 23, 2002. Covey concedes that a
delay of an additional 290 days was attributable to certain of his
motions, not all discussed here, and his express waivers.

In his brief on appeal, Covey states that the “Motion to Quash
Death Penalty” does not relate to pretrial issues and that the
motion to change venue is “not a pretrial motion.” Brief for
appellant at 26. Covey thus asserts that neither motion falls under
§ 29-1207(4)(a), and he further asserts that no actual delay under
§ 29-1207(4)(f) can be attributed to the filing of these motions.
Covey concludes that no time other than the 290 days noted
above should be excluded from the time for trial computed pur-
suant to § 29-1207 and that, therefore, he should have been
brought to trial on or before February 7, 2003.

The State argues in response that the district court was correct
when it determined that both the “Motion to Quash Death
Penalty” and the motion to change venue were pretrial motions
of Covey under § 29-1207(4)(a) and that, therefore, the time
from filing until final disposition of such motions should be
excluded in computing the time for trial. The State asserts that
because neither motion reached final disposition prior to
Covey'’s filing his motion to discharge on February 14, 2003, the
entire time since the filing of the motions should be excluded,
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and that the speedy trial 6-month time period had not run on
February 14, when Covey filed his motion to discharge.

“Motion to Quash Death Penalty”: § 29-1207(4)(f).

Covey filed his “Motion to Quash Death Penalty” on October
29, 2001, and on the same day, the district court noted on the
trial docket that it would not take up the substance of this motion
because it was premature. The “Motion to Quash Death Penalty”
states that a hearing on its substance should only be taken up “in
the event of Defendant’s conviction for first degree murder.”
Thus, by its terms, this motion was not to be decided before trial
as to guilt nor did it impact the commencement of trial.
Although captioned a “motion to quash,” it is neither a motion
“to quash the indictment or information” nor a “pretrial” motion
under § 29-1207(4)(a). The district court erred when it treated
this motion as a pretrial motion under § 29-1207(4)(a). Further,
this motion is not a motion identified in § 29-1207(4)(b) through
(e), and we therefore consider the impact, if any, of this motion
under the catchall provision, § 29-1207(4)(f).

[3] Section § 29-1207(4)(f) provides for the exclusion of
“[o]ther periods of delay not specifically enumerated herein, but
only if the court finds that they are for good cause.” Under
§ 29-1207(4)(f), time may be excluded for a period of delay
where good cause is shown. Under a plain reading of
§ 29-1207(4)(f), before an evaluation for good cause need be
made, there must first be a “period of delay.” We have previ-
ously assumed the necessity of a period of delay as a prerequi-
site to an evaluation of good cause under § 29-1207(4)(f). Thus,
in State v. Baker, 264 Neb. 867, 872, 652 N.W.2d 612, 617
(2002), we pointed out that “§ 29-1207(4)(f) provides that other
periods of delay may be excluded if the court finds they are for
good cause.” See, also, State v. Recek, 263 Neb. 644, 641
N.W.2d 391 (2002) (noting that under § 29-1207(4)(f), State did
not sustain its burden to show good cause for delay).

In the instant case, there was no period of delay occasioned by
the “Motion to Quash Death Penalty,” no assessment of “good
cause” is indicated, and an evaluation of this motion under
§ 29-1207(4)(f) does not result in the exclusion of time. The dis-
trict court’s ruling was clearly erroneous when it found that the
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“Motion to Quash Death Penalty” should be evaluated under
§ 29-1207(4)(a) and that the filing of the motion triggered a
period of exclusion.

Motion to Change Venue: § 29-1207(4)(a).

Covey filed his motion to change venue on December 3,
2001. On December 26, the court stated that it would not rule on
the motion until the time of jury selection. Covey asserts that the
motion to change venue was not a motion under § 29-1207(4)(a)
and that no time should be excluded due to the filing of this
motion. We reject this argument.

Section 29-1207(4) provides that in computing the 6-month
period for statutory speedy trial purposes,

[t]he following periods shall be excluded in computing the
time for trial:

(a) The period of delay resulting from other proceedings
concerning the defendant, including but not limited to . . .
the time from filing until final disposition of pretrial
motions of the defendant, including motions to suppress
evidence, motions to quash the indictment or information,
demurrers and pleas in abatement and motions for a change
of venue . . ..

Because § 29-1207(4)(a) lists “motions for a change of venue”
and the motion to change venue filed by Covey on December 3,
2001, sought to “change venue from Harlan County to another
county,” Covey’s motion is one of the type of pretrial motions
described in § 29-1207(4)(a).

Covey argues that the motion to change venue caused no delay
and that, therefore, no time should be excluded as a result of the
filing of the motion to change venue. Covey asserts that the phrase
“period of delay” in § 29-1207(4)(a) requires the State to show
that proceedings resulting from a pretrial motion of the type antic-
ipated in § 29-1207(4)(a) caused actual delay in the progression
of the case to trial before time attributable to the pendency of the
motion is excluded from the statutory speedy trial computation.
Given the language of § 29-1207(4)(a), we do not agree.

[4] We have stated that “the plain terms of § 29-1207(4)(a)
exclude all time between the time of the filing of the defendant’s
pretrial motions and their final disposition, regardless of the
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promptness or reasonableness of the delay.” State v. Turner, 252
Neb. 620, 629, 564 N.W.2d 231, 237 (1997). Thus, we have rec-
ognized that under § 29-1207(4)(a), the period of delay is defined
by the statute itself as the period between the filing and final dis-
position of the pretrial motion. We have also stated that “where
the excludable period properly falls under § 29-1207(4)(a) rather
than the catchall provision of § 29-1207(4)(f), no showing of rea-
sonableness or good cause is necessary to exclude the delay,” and
that “conspicuously absent from § 29-1207(4)(a) is any limita-
tion, restriction, or qualification of the time which may be
charged to the defendant as a result of the defendant’s motions.”
State v. Turner, 252 Neb. at 629, 564 N.W.2d at 237. See,
also, State v. Lafler, 225 Neb. 362, 405 N.W.2d 576 (1987), abro-
gated on other grounds, State v. Oldfield, 236 Neb. 433, 461
N.W.2d 554 (1990).

Under § 29-1207(4)(a), the time from filing until final dispo-
sition of the motion to change venue must be excluded in com-
puting the time for trial for statutory speedy trial purposes. We
have stated that final disposition under § 29-1207(4)(a) occurs
on the date the motion is “granted or denied.” State v. Recek, 263
Neb. 644, 649, 641 N.W.2d 391, 396 (2002). The December 26,
2001, order was not a “final disposition” of the motion to
change venue, and no action resulting in a final disposition of
the motion was taken prior to February 14, 2003, when Covey
filed his motion to discharge. Therefore, the entire time since
December 4, 2001, the day following Covey’s filing of the
motion to change venue, was properly excludable from the
statutory speedy trial computation at the time the court consid-
ered Covey’s motion to discharge. See State v. Baker, 264 Neb.
867, 652 N.W.2d 612 (2002) (stating that excludable period
under § 29-1207(4)(a) commences on day immediately after fil-
ing of defendant’s pretrial motion).

We note in the present case that in his motion to change
venue, Covey asked the court to “hold this motion in abeyance,”
thus inviting the court to defer final disposition of the motion.
As we noted in State v. Turner, supra, if the defendant wished to
avoid the effects of excludable time, he could have withdrawn
the motion and thus allowed the computation of time for statu-
tory speedy trial purposes to proceed. Absent such withdrawal,
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§ 29-1207(4)(a) requires the exclusion of time from filing
until final disposition of the motion computed under State v.
Baker, supra.

The excludable period attributable to Covey’s motion to
change venue commenced on December 4, 2001, which was
well within 6 months after the information was filed on October
23, and the excludable period did not end prior to the filing of
the motion to discharge. Because the entire time since
December 4, 2001, was excludable from the speedy trial com-
putation when Covey filed his motion to discharge on February
14, 2003, the statutory time for bringing Covey to trial had not
run. The district court did not err in denying Covey’s motion to
discharge based on statutory speedy trial grounds.

CONCLUSION

The district court’s finding that the time commencing with the
filing of the “Motion to Quash Death Penalty” should be excluded
was clearly erroneous. The district court’s order of March 28,
2003, indicating that the excludable time commenced with the fil-
ing of the “Motion to Quash Death Penalty” was incorrect in this
respect. However, the district court correctly excluded the time
following the filing of Covey’s motion to change venue, and the
statutory time for speedy trial had not run before Covey filed his
motion to discharge. Thus, the district court did not err in denying
Covey’s motion to discharge. However, because the excludable
time began December 4, 2001, rather than upon Covey’s filing the
“Motion to Quash Death Penalty,” the ruling of the district court
is affirmed as modified.

AFFIRMED AS MODIFIED.

MAXINE BROWN, APPELLEE, V. HARBOR FINANCIAL MORTGAGE
CORPORATION AND FEDERAL INSURANCE COMPANY, APPELLANTS.
673 N.W.2d 35

Filed January 9, 2004. No. S-03-606.

1. Workers’ Compensation: Appeal and Error. In determining whether to affirm,
modify, reverse, or set aside a judgment of the Workers’ Compensation Court review
panel, a higher appellate court reviews the findings of the trial judge who conducted
the original hearing.
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2. ¢ . Upon appellate review, the findings of fact made by the trial judge of the
compensation court have the effect of a jury verdict and will not be disturbed unless
clearly wrong.

3. Statutes. Statutory interpretation presents a question of law.

4. Workers’ Compensation: Appeal and Error. An appellate court is obligated in
workers’ compensation cases to make its own determinations as to questions of law.

5. Statutes: Legislature: Intent. In discerning the meaning of a statute, a court must
determine and give effect to the purpose and intent of the Legislature as ascertained
from the entire language of the statute considered in its plain, ordinary, and popular
sense.

6. Statutes. A court must place on a statute a reasonable construction which best achieves
the statute’s purpose, rather than a construction which would defeat that purpose.

7. ____.To the extent that there is conflict between two statutes on the same subject, the
specific statute controls over the general statute.

8. Workers’ Compensation: Statutes. “Such payments” contained in the second sen-
tence of Neb. Rev. Stat. § 48-125(1) (Cum. Supp. 2002) refers to all “amounts of com-
pensation” provided for in the first sentence of § 48-125(1).

9. Workers’ Compensation: Statutes: Final Orders. For purposes of Neb. Rev. Stat.
§ 48-125(1) (Cum. Supp. 2002), compensation sent within 30 days of the notice of
disability or the entry of a final order, award, or judgment of compensation is not
delinquent.

Appeal from the Nebraska Workers’ Compensation Court.
Reversed and remanded with directions.

Brenda S. Spilker and Walter E. Zink II, of Baylor, Evnen,
Curtiss, Grimitt & Witt, for appellants.

Philip M. Kelly, of Douglas, Kelly, Ostdiek, Bartels & Neilan,
P.C., for appellee.

HenDRY, C.J., WRIGHT, CONNOLLY, GERRARD, STEPHAN,
McCoRrMACK, and MILLER-LERMAN, JJ.

MILLER-LERMAN, J.
NATURE OF CASE

Harbor Financial Mortgage Corporation and Federal Insurance
Company appeal the decision of the Nebraska Workers’
Compensation Court review panel which, inter alia, affirmed the
trial court’s decision to grant the motion of appellee, Maxine
Brown, for the assessment of waiting-time penalties against
appellants pursuant to Neb. Rev. Stat. § 48-125 (Cum. Supp.
2002). Because the payment at issue was not delinquent, we
reverse, and remand with directions.
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STATEMENT OF FACTS

The parties do not dispute the material facts in the case. On
October 28, 1999, appellee sustained an injury arising out of and
in the course of her employment with Harbor Financial Mortgage
Corporation. Appellee filed a petition in the Nebraska Workers’
Compensation Court seeking benefits for an injury to her lower
back which she sustained while lifting a box. On August 28,
2002, the trial court entered an award ordering appellants, inter
alia, to pay appellee disability benefits, the sum total of which is
not apparent in the record on appeal. Appellants did not appeal
the award.

On September 25, 2002, the claims office for First City
Financial Corporation, the parent company of Harbor Financial
Mortgage Corporation, processed check No. 8220559 in the
amount of $39,079.58, representing the payment of workers’
compensation benefits owed to appellee pursuant to the award.
The check was dated September 25, 2002. The envelope contain-
ing the check was addressed to appellee’s counsel and was post-
marked on September 26. The check was received by appellee’s
counsel on September 30.

Although not relevant to the resolution of the pending appeal,
we note that it was later determined that the amount of check
No. 8220559 was insufficient to pay appellee the total benefits
she received in the award, and a subsequent check in the amount
of $2,043.35, representing the additional amount due and a
50-percent penalty payment, was sent to appellee. This subse-
quent check and its corresponding penalty payment are not at
issue in the present appeal.

On October 8, 2002, appellee filed a motion pursuant to
§ 48-125, seeking an assessment of waiting-time penalties,
claiming, inter alia, that she received check No. 8220559 more
than 30 days after the entry of the award. Section 48-125 pro-
vides, in pertinent part, as follows:

(1) Except as hereinafter provided, all amounts of com-
pensation payable wunder the Nebraska Workers’
Compensation Act shall be payable periodically in accord-
ance with the methods of payment of wages of the
employee at the time of the injury or death, except that fifty
percent shall be added for waiting time for all delinquent
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payments after thirty days’ notice has been given of dis-
ability or after thirty days from the entry of a final order,
award, or judgment of the compensation court. Such pay-
ments shall be sent directly to the person entitled to com-
pensation or his or her designated representative.

In a “Further Award” entered November 20, 2002, the trial
court determined that appellants’ payment represented by check
No. 8220559 was delinquent. In reaching this determination, the
trial court relied upon the language of Neb. Rev. Stat. § 48-101
(Reissue 1998). Section 48-101 provides as follows:

When personal injury is caused to an employee by acci-
dent or occupational disease, arising out of and in the
course of his or her employment, such employee shall
receive compensation therefor from his or her employer if
the employee was not willfully negligent at the time of
receiving such injury.

The trial court reasoned that because appellee was entitled to
“receive” workers’ compensation benefits under § 48-101, those
benefits were delinquent under § 48-125 if not received by
appellee within 30 days from the entry of the award. Finding that
appellee did not receive payment for her workers’ compensation
benefits until September 30, 2002, the trial court determined that
that payment was delinquent and ordered appellants to pay
appellee an additional amount of $19,539.79 as a waiting-time
penalty, together with an attorney fee of $250.

Appellants appealed the trial court’s November 20, 2002,
decision to the workers’ compensation court review panel. In an
order filed April 23, 2003, the review panel stated that “a
detailed opinion would have no precedential value,” affirmed the
trial court’s assessment of a waiting-time penalty and attorney
fee, and assessed an additional attorney fee of $1,386.
Appellants appeal.

ASSIGNMENT OF ERROR
On appeal, appellants claim, restated, that the review panel
erred when it affirmed the trial court’s determination that appel-
lants’ payment of benefits was delinquent and affirmed the trial
court’s assessment of a waiting-time penalty and attorney fee,
and further erred when it awarded an attorney fee on appeal.
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STANDARDS OF REVIEW

[1-4] In determining whether to affirm, modify, reverse, or set
aside a judgment of the Workers’ Compensation Court review
panel, a higher appellate court reviews the findings of the trial
judge who conducted the original hearing. Morris v. Nebraska
Health System, 266 Neb. 285, 664 N.W.2d 436 (2003). Upon
appellate review, the findings of fact made by the trial judge of
the compensation court have the effect of a jury verdict and will
not be disturbed unless clearly wrong. Id. Statutory interpreta-
tion presents a question of law. In re Estate of Breslow, 266 Neb.
953, 670 N.W.2d 797 (2003). An appellate court is obligated in
workers’ compensation cases to make its own determinations as
to questions of law. Morris v. Nebraska Health System, supra;
Larsenv. D B Feedyards, 264 Neb. 483, 648 N.W.2d 306 (2002).

ANALYSIS

At issue on appeal is whether the payment which is the sub-
ject of this case was delinquent under § 48-125(1). Appellants
contend that the language of § 48-125(1) governs, and they argue
specifically on the facts of this case that because the envelope
containing their payment of benefits was postmarked within 30
days from the entry of the award, their payment was timely. In
contrast, appellee claims that the trial court was correct when it
relied upon the language of § 48-101 and concluded that appel-
lants’ payment was delinquent, because appellee did not actually
receive the payment until more than 30 days after the entry of the
award. We agree with appellants’ reading of the controlling statu-
tory language.

[5-7] In reaching our decision in this appeal, we are guided by
fundamental rules of statutory analysis. In discerning the mean-
ing of a statute, a court must determine and give effect to the
purpose and intent of the Legislature as ascertained from the
entire language of the statute considered in its plain, ordinary,
and popular sense. In re Interest of Tamantha S., ante p. 78, 672
N.W.2d 24 (2003); Gilroy v. Ryberg, 266 Neb. 617, 667 N.W.2d
544 (2003). A court must place on a statute a reasonable con-
struction which best achieves the statute’s purpose, rather than a
construction which would defeat that purpose. In re Interest of
Tamantha S., supra; Galaxy Telecom v. J.P. Theisen & Sons, 265
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Neb. 270, 656 N.W.2d 444 (2003). Further, to the extent that
there is conflict between two statutes on the same subject, the
specific statute controls over the general statute. Ponseigo v.
Mary W.,, ante p. 72, 672 N.W.2d 36 (2003).

In accordance with these precepts, we conclude that the trial
court erred in relying upon the language of § 48-101 and that
the review panel erred when it affirmed the order of the trial
court. Contrary to the view expressed by the lower courts, we
conclude that the specific provisions of § 48-125(1) rather than
the general language of § 48-101 control, and we resolve the
issue in this appeal by reference to § 48-125(1). See Ponseigo
v. Mary W., supra.

To repeat, § 48-125 provides in part as follows:

(1) Except as hereinafter provided, all amounts of com-
pensation payable under the Nebraska Workers’
Compensation Act shall be payable periodically in accord-
ance with the methods of payment of wages of the
employee at the time of the injury or death, except that
fifty percent shall be added for waiting time for all delin-
quent payments after thirty days’ notice has been given of
disability or after thirty days from the entry of a final order,
award, or judgment of the compensation court. Such pay-
ments shall be sent directly to the person entitled to com-
pensation or his or her designated representative.

[8] As an initial matter, we note that the phrase “[s]uch pay-
ments” contained in the second sentence of the above-quoted
material refers to all “amounts of compensation” provided for in
the first sentence of § 48-125(1). Thus, under the language of
§ 48-125(1), we hold compensation “sent” within 30 days is not
delinquent. Because § 48-125(1) is the specific statute control-
ling the determination of the delinquency of payments, the
lower courts’ reliance on the general statute, § 48-101, was error
as a matter of law. See Ponseigo v. Mary W., supra.

[9] Applying § 48-125(1) to the facts of the instant case, the
record affirmatively demonstrates that the award was entered on
August 28, 2002, and that the envelope containing the payment
at issue was postmarked September 26. Based upon this affirma-
tive showing, the payment at issue was not “sent” after 30 days
from the date of the award and therefore was not delinquent
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within the meaning of § 48-125(1). Because the payment at issue
in this case was sent with sufficient postage by mail and properly
addressed, and the record affirmatively demonstrates the control-
ling dates, we are not required to nor do we comment on other
modes of transmittal of payment or the adequacy of associated
proof. Based on the foregoing, the trial court erred when it deter-
mined that appellants’ payment was delinquent and ordered
appellants to pay appellee an additional amount of $19,539.79 as
a waiting-time penalty, together with an attorney fee of $250.
Affirmance thereof and the award of an additional attorney fee by
the review panel were error.

CONCLUSION

The evidence in this record affirmatively demonstrates that
the payment at issue in this case was not sent after 30 days from
the date of the award and the payment is, therefore, not delin-
quent under § 48-125(1). For the reasons stated above, we
reverse the order of the review panel which affirmed the trial
court’s award of a waiting-time penalty and attorney fee and
awarded an additional attorney fee on appeal. We remand the
cause to the review panel with directions to reverse the trial
court’s assessment of a waiting-time penalty and attorney fee
against appellants, and we further reverse the award of the attor-
ney fee before the review panel.

REVERSED AND REMANDED WITH DIRECTIONS.

RAY TRIMBLE, AN INDIVIDUAL, APPELLEE, V. M.E. WEScoM,
ALSO KNOWN AS Mick E. WEscoMm, AND SALLY WESCOM,
INDIVIDUALS, APPELLEES, AND HOWARD D. VANN AND
R. THOMAS VANN, INDIVIDUALS, APPELLANTS.
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WRIGHT, J.
NATURE OF CASE
Ray Trimble brought this breach of contract action to recover
a real estate commission on the sale of land in Douglas County.

SCOPE OF REVIEW
[1] Regarding questions of law, an appellate court is obligated
to reach a conclusion independent of the determination reached
by the court below. Martin v. Nebraska Dept. of Corr. Servs.,
ante p. 33, 671 N.W.2d 613 (2003).

FACTS

In early 1997, Howard D. Vann contacted Trimble, a licensed
real estate broker who, at the time, was an agent for R.L. Scott
Company. Howard Vann was seeking property that he and
R. Thomas Vann could purchase in order to effect a “like-kind”
exchange under the Internal Revenue Code, I.R.C. § 1031 (1994
& Supp. IV 1998).

Trimble contacted M.E. Wescom and Sally Wescom in April
1997 to discuss the possibility of selling certain land that they
owned to the Vanns. On April 23, Trimble and M.E. Wescom
entered into a listing agreement for the period of April 23 to May
20. During this period, R.L. Scott Company had the right to list
and sell the Wescoms’ property. Pursuant to the listing agreement,
if a sale or exchange was made, or a buyer was found who was
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ready, willing, and able to purchase or exchange the property,
before the expiration of the listing agreement, Trimble would
receive a commission on the sale. The listing agreement included
a 4-month “protection period” that would begin May 21. Thus, if
within 4 months after the expiration of the listing agreement, the
Wescoms sold, exchanged, or optioned the property to any party
due to Trimble’s efforts or advertising during the listing period,
Trimble was entitled to receive a commission on the sale.

In May 1997, the Wescoms and the Vanns signed a purchase
agreement (May purchase agreement). The purchase price was
to be $16,000 per surveyed acre, and a $25,000 earnest money
deposit was required. Among the contingencies placed on the
agreement in a subsequent addendum were the following: the
sale was subject to the Vanns’ ability to sell certain land for the
purpose of effecting a like-kind exchange and the sale was to
close no later than August 2. The commission was set at 6 per-
cent of the purchase price.

In July 1997, the Vanns learned that they could not sell their
land and effect a like-kind exchange before the August 2 closing
deadline set forth in the May purchase agreement. Accordingly,
the Vanns requested, through Trimble, an extension of the clos-
ing date. The Wescoms, communicating through Trimble, indi-
cated that they would allow an extension only if the earnest
money deposit was made nonrefundable. This was unacceptable
to the Vanns, and the closing deadline was not extended. The
sale of the Wescoms’ land did not close by August 2.

On August 8, 1997, Howard Vann and Trimble each sent a
notice to the title company requesting a return of the Vanns’
earnest money deposit. Although Trimble made efforts to negoti-
ate another purchase agreement between the parties, no agree-
ment was signed by September 20, the last day of the 4-month
protection period. According to the Wescoms and the Vanns, they
never communicated directly with each other until October.

In October 1997, Howard Vann contacted the Wescoms
directly, and on October 28, the parties signed a second pur-
chase agreement. The purchase price was $15,500 per surveyed
acre. This sale closed thereafter. In early 1998, through commu-
nications with the Wescoms, Trimble discovered that they had
sold their property to the Vanns, and this action commenced.
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The Vanns’ demurrers, alleging that Trimble’s petition failed to
state a cause of action, were overruled. The Vanns filed motions
for directed verdict at the close of Trimble’s case in chief and at
the close of all the evidence. These motions were also overruled.
The jury found in favor of the Wescoms, but could not reach a ver-
dict as to the Vanns. The Wescoms were subsequently dismissed
from the action according to the verdict, and the jury was dis-
charged as to the Vanns.

The Vanns filed a motion for judgment notwithstanding the
jury’s inability to reach a verdict pursuant to Neb. Rev. Stat.
§ 25-1315.02 (Cum. Supp. 2002).