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In re Application of Brown, 270 Neb. 891, 708 N.W.2d 251 
(2006); In re Application of Gluckselig, 269 Neb. 995, 697 
N.W.2d 686 (2005).



No. A-04-068: Widtfeldt v. Holt Cty. Bd. of Equal., 12 
Neb. App. 499 (2004). Petition of appellant for further review 
denied on June 6, 2008, for lack of jurisdiction.

No. A-05-1226: Kirkwood v. State, 16 Neb. App. 459 
(2008). Petition of appellant for further review overruled on 
April 16, 2008.

No. A-05-1227: Blankenship v. JRFM, Inc. Petition of 
appellant for further review overruled on May 7, 2008.

No. A-05-1273: Hubka-Randall v. Randall. Petition of 
appellant for further review overruled on February 13, 2008.

No. A-05-1501: Carpenter v. Parrella Motors. Petition of 
appellant for further review overruled on March 26, 2008.

No. A-06-050: Department of Roads v. Transcore ITS. 
Petition of appellant for further review overruled on March 12, 
2008.

No. A-06-321: Villanueva v. City of South Sioux City, 16 
Neb. App. 288 (2008). Petition of appellee for further review 
overruled on February 21, 2008.

No. A-06-334: State v. Tyma. Petition of appellant for fur-
ther review overruled on April 9, 2008.

Nos. A-06-340, A-06-662: Stuck v. Michel. Petitions of 
appellant for further review overruled on May 7, 2008.

No. A-06-370: Densberger v. State. Petition of appellant for 
further review overruled on June 18, 2008.

Nos. A-06-408, A-06-409: In re Trust of Alexis, 16 Neb. 
App. 416 (2008). Petitions of appellee for further review over-
ruled on June 4, 2008.

No. S-06-427: Wagner v. Wagner, 16 Neb. App. 328 (2008). 
Petition of appellant for further review sustained on March 12, 
2008.

No. A-06-433: Daubenmier v. Spence, 16 Neb. App. 435 
(2008). Petition of appellant for further review overruled on 
April 23, 2008.

LIST OF CASES ON PETITION
FOR FURTHER REVIEW

(xxi)



xxii PETITIONS FOR FURTHER REVIEW

No. A-06-525: Vogt v. Neth. Petition of appellant for further 
review overruled on March 12, 2008.

No. A-06-572: Jones v. Stahr, 16 Neb. App. 596 (2008). 
Petition of appellees for further review overruled on May 14, 
2008.

No. A-06-630: Ostergard v. State, 16 Neb. App. 459 (2008). 
Petition of appellant for further review overruled on April 16, 
2008.

No. A-06-633: In re Estate of Breinig. Petition of appellant 
for further review overruled on May 7, 2008.

No. A-06-710: Neilan v. Neilan. Petition of appellant for 
further review overruled on February 27, 2008.

No. A-06-719: In re Estate of Waite. Petition of appellant 
for further review overruled on May 22, 2008.

No. A-06-746: Morgan v. Super 8 Motel. Petition of appel-
lant for further review overruled on January 31, 2008.

No. A-06-748: MBNA America Bank v. Hansen, 16 Neb. 
App. 536 (2008). Petition of appellant for further review over-
ruled on June 11, 2008.

No. A-06-774: Restorations & Renovations v. Feddin. 
Petition of appellant for further review overruled on June 11, 
2008.

Nos. S-06-800, S-07-414: Marcovitz v. Rogers. Petitions 
of appellant for further review sustained on May 22, 2008; 
cases to be submitted without oral argument pursuant to rule 
11B(1).

No. A-06-814: Engert v. Levitt. Petition of appellee for fur-
ther review overruled on April 16, 2008.

No. A-06-815: Guerrero v. Guerrero. Petition of appellant 
for further review overruled on April 10, 2008, as untimely 
filed.

No. A-06-858: City of Omaha v. Tract No. 1. Petition of 
appellee for further review overruled on May 14, 2008.

No. A-06-951: In re Estate of Hue. Petition of appellee for 
further review overruled on February 13, 2008.

No. A-06-985: Brock v. Smith. Petition of appellant for fur-
ther review overruled on June 18, 2008.
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No. A-06-1004: Rubloff Hastings v. Nash Finch Co. 
Petition of appellant for further review overruled on May 22, 
2008.

No. A-06-1022: Neujahr v. Western Hills Ltd. Partnership. 
Petition of appellant for further review overruled on January 
31, 2008.

No. A-06-1054: City of Omaha v. Tract No. 3. Petition of 
appellant for further review overruled on May 7, 2008.

No. A-06-1065: Tolbert v. Omaha Housing Authority, 16 
Neb. App. 618 (2008). Petition of appellant for further review 
overruled on May 22, 2008.

No. A-06-1093: State v. Warren. Petition of appellant for 
further review overruled on February 27, 2008.

No. A-06-1099: BCB Petroleum v. Kurtenbach. Petition of 
appellee for further review overruled on June 11, 2008.

No. A-06-1162: Romo v. Ameriquest Mortgage Co. 
Petition of appellant for further review overruled on February 
13, 2008.

No. S-06-1163: Wooden v. County of Douglas, 16 Neb. 
App. 336 (2008). Petition of appellant for further review sus-
tained on March 19, 2008.

No. A-06-1171: State v. Arredondo. Petition of appellant 
for further review overruled on March 12, 2008.

Nos. A-06-1186, A-06-1202: Hagedorn v. Lierman. 
Petitions of appellant for further review overruled on May 7, 
2008.

No. A-06-1199: Colling v. Price. Petition of appellee for 
further review overruled on March 26, 2008.

No. A-06-1275: Larsen v. Union Pacific RR. Co. Petition 
of appellant for further review overruled on May 22, 2008.

No. A-06-1280: In re Trust of Barger. Petition of appellant 
for further review overruled on February 27, 2008.

No. A-06-1281: State ex rel. Linder v. Long. Petition of 
appellee for further review overruled on March 12, 2008.

No. A-06-1283: Nielsen v. Department of Motor Vehicles. 
Petition of appellant for further review overruled on May 22, 
2008.

No. A-06-1284: Puskarich v. Nichols. Petition of appellees 
for further review overruled on June 18, 2008.
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No. A-06-1285: Rainforth v. Rainforth. Petition of appel-
lant for further review overruled on June 11, 2008.

No. A-06-1296: Widtfeldt v. Tax Equal. & Rev. Comm., 
15 Neb. App. 410 (2007). Petition of appellant for further 
review denied on June 6, 2008, for lack of jurisdiction.

No. A-06-1350: Edwards v. Edwards, 16 Neb. App. 297 
(2008). Petition of appellant for further review overruled on 
April 16, 2008.

No. S-06-1363: Ord, Inc. v. AmFirst Bank. Petition of 
appellants for further review sustained on June 11, 2008.

No. A-06-1386: State v. Herek. Petition of appellant for fur-
ther review overruled on May 6, 2008, as untimely filed.

No. A-06-1463: State v. Pavon. Petition of appellant for 
further review overruled on May 14, 2008.

No. A-07-018: Meints v. City of Beatrice. Petition of appel-
lant for further review overruled on May 7, 2008.

No. A-07-037: State v. Freeman. Petition of appellant for 
further review overruled on May 22, 2008.

No. A-07-068: In re Estate of Gibreal. Petition of appellant 
for further review overruled on June 11, 2008.

No. A-07-080: Kacin v. Bel Fury Investments. Petition of 
appellee for further review overruled on June 4, 2008.

No. A-07-090: Wilmot v. Snelling. Petition of appellant for 
further review overruled on June 25, 2008.

No. A-07-102: Gebhardt v. Gebhardt, 16 Neb. App. 565 
(2008). Petition of appellant for further review overruled on 
June 11, 2008.

No. A-07-103: State v. Blakeman, 16 Neb. App. 362 (2008). 
Petition of appellant for further review overruled on May 7, 
2008.

No. A-07-142: Barnes v. Barnes. Petition of appellant for 
further review overruled on February 27, 2008.

No. A-07-151: Worley v. Houston, 16 Neb. App. 634 (2008). 
Petition of appellee for further review overruled on June 18, 
2008.

No. A-07-154: Mengedoht v. Robinson. Petition of appel-
lant for further review overruled on April 23, 2008.

No. S-07-165: Trump v. Trump. Petition of appellant for 
further review sustained on May 14, 2008.
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No. A-07-190: State v. Hatt, 16 Neb. App. 397 (2008). 
Petition of appellee for further review overruled on April 9, 
2008.

No. A-07-223: State v. Harden. Petition of appellant for 
further review overruled on March 12, 2008.

No. A-07-232: State v. Shannon. Petition of appellant for 
further review overruled on April 16, 2008.

No. A-07-290: State v. Kitchens. Petition of appellant for 
further review overruled on April 9, 2008.

No. A-07-320: State v. Shannon. Petition of appellant for 
further review overruled on April 9, 2008.

No. A-07-351: Guider v. Anderson. Petition of appellant 
for further review overruled on March 19, 2008.

No. A-07-365: Heppler v. Omaha Cable, 16 Neb. App. 267 
(2007). Petition of appellant for further review overruled on 
February 27, 2008.

No. A-07-424: Doremus v. Doremus. Petition of appellant 
for further review overruled on February 27, 2008.

No. A-07-440: Calta v. Allstate Ins. Co. Petition of appel-
lant for further review overruled on April 9, 2008.

No. A-07-457: State v. Antoniak, 16 Neb. App. 445 (2008). 
Petition of appellant for further review overruled on April 9, 
2008.

No. S-07-464: State v. Head. Petition of appellee for further 
review sustained on March 19, 2008.

No. A-07-467: In re Interest of Michael S., 16 Neb. App. 
240 (2007). Petition of appellee State for further review over-
ruled on February 13, 2008.

No. A-07-473: Waite v. Carpenter. Petition of appellant for 
further review overruled on February 13, 2008.

No. A-07-506: State v. Rodwell. Petition of appellant for 
further review overruled on February 13, 2008.

No. A-07-521: Stehlik v. Stehlik. Petition of appellant for 
further review overruled on June 18, 2008.

No. A-07-550: Holmes v. Chief Indus., 16 Neb. App. 589 
(2008). Petition of appellee for further review overruled on 
May 14, 2008.
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No. A-07-567: Yelli v. Neth, 16 Neb. App. 639 (2008). 
Petition of appellant for further review overruled on May 22, 
2008.

No. S-07-572: In re Interest of Markice M. Petition of 
appellant for further review sustained on February 27, 2008.

No. A-07-573: State v. Clayton. Petition of appellant for 
further review overruled on June 4, 2008.

Nos. A-07-604, A-07-605: In re Interest of Hailey M. 
Petitions of appellant for further review overruled on March 
26, 2008.

No. A-07-606: State on behalf of Bivans v. Bivans. Petition 
of appellant for further review overruled on June 11, 2008.

No. A-07-630: Halac v. Girton. Petition of appellant for 
further review overruled on March 12, 2008.

No. A-07-634: State v. Ormesher. Petition of appellant for 
further review overruled on February 13, 2008.

No. S-07-648: Timmerman v. Neth. Petition of appellant 
for further review sustained on March 12, 2008.

No. A-07-656: Norby v. Farnam Bank. Petition of plaintiffs-
appellees for further review overruled on April 23, 2008.

No. A-07-657: Mengedoht v. Samuelson. Petition of appel-
lant for further review overruled on June 4, 2008.

No. A-07-680: Grange v. Grange. Petition of appellant for 
further review overruled on May 22, 2008.

No. A-07-703: Weyers v. Peters. Petition of appellant for 
further review overruled on April 23, 2008.

No. A-07-715: State v. Truesdale. Petition of appellant for 
further review overruled on April 23, 2008.

No. A-07-719: In re Interest of Brittany M. et al. Petition 
of appellant for further review overruled on June 4, 2008.

No. A-07-719: In re Interest of Brittany M. et al. Petition 
of appellee Shane S. for further review overruled on June 4, 
2008.

No. A-07-739: Melgar v. Divercon Construction. Petition 
of appellant for further review overruled on June 11, 2008.

No. A-07-743: State v. Sledge. Petition of appellant for fur-
ther review overruled on March 12, 2008.

No. A-07-752: Ginter v. Ginter. Petition of appellant for 
further review overruled on March 12, 2008.
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No. A-07-761: Shemwell v. Hawk, Inc. Petition of appel-
lant for further review overruled on June 18, 2008.

No. A-07-771: State v. McConkey. Petition of appellant for 
further review overruled on March 19, 2008.

No. A-07-777: State v. Colby, 16 Neb. App. 644 (2008). 
Petition of appellant for further review overruled on May 30, 
2008, as untimely filed.

No. A-07-786: State v. Roark. Petition of appellant for fur-
ther review overruled on May 7, 2008.

No. A-07-819: State v. Hansen. Petition of appellant for 
further review overruled on March 19, 2008.

No. A-07-821: State v. Riddle. Petition of appellant for fur-
ther review overruled on February 29, 2008. See rule 1F(1).

No. A-07-833: State v. Blankenfeld. Petition of appellant 
for further review overruled on February 27, 2008.

No. A-07-846: State v. Davis. Petition of appellant for fur-
ther review overruled on June 18, 2008.

No. A-07-859: Alvarez v. Carpetland. Petition of appellant 
for further review overruled on March 26, 2008.

No. A-07-861: Mengedoht v. Newton. Petition of appellant 
for further review overruled on June 4, 2008.

No. A-07-867: Breinig v. Breinig. Petition of appellant for 
further review overruled on February 21, 2008.

No. A-07-871: In re Interest of Daniel V. & Julia V. 
Petition of appellant for further review overruled on March 26, 
2008.

No. A-07-878: In re Interest of Justyce J. Petition of appel-
lant for further review overruled on April 16, 2008.

No. A-07-890: In re Interest of Dakota S. et al. Petition of 
appellant for further review overruled on June 11, 2008.

No. A-07-894: In re Interest of Hunter A. Petition of 
appellant for further review overruled on April 9, 2008.

Nos. A-07-897, A-07-898: State v. Moreno. Petitions of 
appellant for further review overruled on May 7, 2008.

No. A-07-907: In re Interest of Raven M. Petition of appel-
lant for further review overruled on February 13, 2008.

No. A-07-908: State v. Callahan. Petition of appellant for 
further review overruled on June 4, 2008.
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No. A-07-912: State v. McCarthy. Petition of appellant for 
further review overruled on April 23, 2008.

No. A-07-925: Scott v. Drivers Mgmt., Inc. Petition of 
appellant for further review overruled on May 14, 2008.

No. A-07-941: Shiers v. Luff. Petition of appellant for fur-
ther review overruled on May 7, 2008.

No. A-07-974: State v. Streebin. Petition of appellant for 
further review overruled on March 12, 2008.

No. A-07-983: In re Interest of BritanyAnn B. et al. 
Petition of appellant for further review overruled on March 26, 
2008.

No. A-07-994: McNamee v. Marriott Reservation Ctr., 16 
Neb. App. 626 (2008). Petition of appellant for further review 
overruled on May 14, 2008.

No. A-07-1001: Fulmer v. H & S Enterprises. Petition of 
appellant for further review overruled on June 11, 2008.

No. A-07-1002: State v. Waegli. Petition of appellant for 
further review overruled on June 4, 2008.

No. A-07-1003: State ex rel. Linder v. Dahlgren Cattle 
Co. Petition of appellant for further review overruled on May 
14, 2008.

No. A-07-1018: State v. Coleman. Petition of appellant for 
further review overruled on April 9, 2008.

No. A-07-1023: State v. Fuller. Petition of appellant for 
further review overruled on March 12, 2008.

No. A-07-1058: In re Interest of Justin S. Petition of appel-
lant for further review overruled on June 25, 2008.

No. A-07-1077: State v. Herman. Petition of appellant for 
further review overruled on April 9, 2008.

No. A-07-1081: In re Interest of Amanda F. et al. Petition 
of appellant for further review overruled on April 28, 2008.

No. A-07-1097: State v. Vigil. Petition of appellant for fur-
ther review overruled on March 10, 2008, as filed out of time. 
See rule 2F(1).

No. A-07-1101: State v. Gill. Petition of appellant for fur-
ther review overruled on June 4, 2008.

No. A-07-1107: State v. Ross. Petition of appellant for fur-
ther review overruled on May 14, 2008.
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No. A-07-1120: State v. Benoit. Petition of appellant for 
further review overruled on May 22, 2008.

No. A-07-1122: Widtfeldt v. Holt Cty. Bd. of Equal. 
Petition of petitioner-appellant for further review overruled on 
February 27, 2008.

No. A-07-1122: Widtfeldt v. Holt Cty. Bd. of Equal. 
Petition of petitioner-appellant for further review denied on 
June 6, 2008, for lack of jurisdiction. 

No. A-07-1123: State v. Bernhardt. Petition of appellant 
for further review overruled on May 7, 2008.

No. A-07-1133: Sutton v. Killham. Petition of appellant for 
further review overruled on May 7, 2008.

No. A-07-1149: Harper v. Houston. Petition of appellant 
for further review overruled on May 14, 2008.

No. A-07-1159: Hitchcock v. Neth. Petition of appellant for 
further review overruled on June 25, 2008.

No. A-07-1168: State v. Carstens. Petition of appellant for 
further review overruled on May 14, 2008.

No. A-07-1175: Thompson v. Thompson. Petition of appel-
lant for further review overruled on March 26, 2008.

No. A-07-1218: Evers v. Bayer. Petition of appellant for 
further review overruled on April 21, 2008, as untimely filed.

Nos. A-07-1233, A-07-1234: State v. Turco. Petitions of 
appellant for further review overruled on June 18, 2008.

No. A-07-1252: State v. Greuter. Petition of appellant for 
further review overruled on June 11, 2008.

No. A-07-1254: State v. Decoteau. Petition of appellant for 
further review overruled on May 14, 2008.

No. A-07-1259: In re Interest of Madison S. Petition of 
appellant for further review overruled on June 25, 2008.

No. A-07-1267: Onuachi v. Meylan Enters. Petition of 
appellant for further review overruled on March 12, 2008.

No. A-07-1269: Thompson v. Thompson. Petition of appel-
lant for further review overruled on March 26, 2008.

No. A-07-1274: Harmon v. Irby Constr. Co. Petition of 
appellant for further review overruled on March 26, 2008.

No. A-07-1293: State v. Thomas. Petition of appellant for 
further review overruled on June 18, 2008.
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No. A-07-1296: In re Interest of Ethan M. Petition of 
appellant for further review overruled on June 25, 2008.

No. A-07-1331: State v. Petersen. Petition of appellant for 
further review overruled on May 7, 2008, as untimely filed.

No. A-07-1375: State v. Sell. Petition of appellant for fur-
ther review overruled on June 18, 2008.

No. A-08-014: Preister v. Robert’s Pool & Spa. Petition of 
appellee for further review overruled on April 16, 2008.

No. A-08-060: Hawks v. Collicott. Petition of appellant for 
further review overruled on March 14, 2008, as untimely filed.

No. A-08-222: Tyler on behalf of Tyler v. Nightengale. 
Petition of appellant for further review overruled on June 11, 
2008.

No. A-08-234: Blake v. Hessler. Petition of appellant for 
further review overruled on May 22, 2008.

No. A-08-246: Lake Swanson Country Estates v. Hawks. 
Petition of appellant for further review overruled on June 11, 
2008.

No. A-08-253: State v. Siefker. Petition of appellant for 
further review overruled on June 4, 2008.

No. A-08-362: Lewis v. Kazo. Petition of appellant for fur-
ther review overruled on June 11, 2008.
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(�)

 

State of NebraSka, appellee, v. 
raymoNd mata, Jr., appellaNt.

745 n.W.2d 229

filed february 8, 2008.    no. s-05-�268.

 �. Judgments: Appeal and Error. When an appellate court reviews questions of 
law, it resolves the questions independently of the lower court’s conclusions.

 2. Jurisdiction: Appeal and Error. if the district court lacked jurisdiction, an appel-
late court acquires no jurisdiction.

 3. ____: ____. When a jurisdictional question does not involve a factual dispute, an 
appellate court determines the issue as a matter of law.

 4. Pleadings: Convictions: Sentences: Appeal and Error. a plea in bar is not a 
proper procedure after a defendant’s conviction has been affirmed on appeal and 
the cause is remanded only for resentencing.

 5. Courts: Appeal and Error. When an appellate court remands a cause with 
specific directions, the lower court has no power to do anything but to obey 
the mandate.

 6. Constitutional Law: Criminal Law: Sentences. mere procedural changes to 
comply with new constitutional rules do not disadvantage a defendant or impose 
additional punishment even if the procedures in effect when the defendant com-
mitted the offense are later declared unconstitutional.

 7. Constitutional Law: Homicide: Aggravating and Mitigating Circumstances. 
the u.s. supreme court’s decision in Ring v. Arizona, 536 u.s. 584, �22 s. ct. 
2428, �53 L. ed. 2d 556 (2002), is not a substantive change in sixth amendment 
requirements and did not make aggravating circumstances essential elements of 
capital murder.

 8. Constitutional Law: Notice. the sixth amendment to the u.s. constitution 
requires states to give defendants sufficient notice to ensure that they have an 
opportunity to defend against the charges.

 9. Constitutional Law: Homicide: Sentences: Aggravating and Mitigating 
Circumstances: Notice: Proof. in a defendant’s resentencing for capital murder 
necessitated by a new constitutional rule of procedure, the state was not required 
to file a statutory notice of aggravators in a charging instrument when the defen-
dant had actual notice of the aggravators the state would seek to prove at the 
 resentencing hearing.
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�0. Appeal and Error. an argument that does little more than to restate an assign-
ment of error does not support the assignment, and an appellate court will not 
address it.

��. Constitutional Law: Criminal Law: Sentences. challenges under the u.s. 
supreme court’s decision in United States v. Jackson, 390 u.s. 570, 88 s. ct. 
�209, 20 L. ed. 2d �38 (�968), are limited to statutory schemes that allow a 
defendant to completely avoid the punishment that a jury could impose.

�2. Constitutional Law: Sentences: Death Penalty. the 8th amendment, made 
applicable to the states through the �4th amendment, requires states authorizing 
the death penalty to adopt procedures that will avoid imposing it in an arbitrary 
and capricious manner.

�3. ____: ____: ____. in death penalty cases, the eighth amendment requires that 
(�) a state rationally narrow those eligible for the death penalty and (2) the 
sentencer consider the individual circumstances of the defendant and his or 
her crime.

�4. Constitutional Law: Juries: Sentences. the u.s. supreme court’s decision in 
Ring v. Arizona, 536 u.s. 584, �22 s. ct. 2428, �53 L. ed. 2d 556 (2002), has not 
altered the court’s determination that jury sentencing is not required for eighth 
amendment purposes.

�5. Jury Instructions. Whether jury instructions given by a trial court are correct is 
a question of law.

�6. Sentences: Death Penalty. in death penalty cases, the key inquiry in examining 
eligibility and selection factors is whether they are neutral and principled.

�7. Constitutional Law: Sentences: Death Penalty: Aggravating and Mitigating 
Circumstances. in determining whether an aggravating circumstance is unconsti-
tutionally vague, a court should consider whether it creates an unacceptable risk 
of randomness, the mark of an arbitrary and capricious sentencing process.

�8. Homicide: Sentences: Aggravating and Mitigating Circumstances. an aggra-
vating factor must be sufficiently narrow so that it does not apply to everyone 
convicted of first degree murder.

�9. Constitutional Law: Sentences: Death Penalty: Appeal and Error. because 
the proper degree of definition of eligibility and selection factors in death penalty 
cases often is not susceptible of mathematical precision, a vagueness review is 
quite deferential.

20. Constitutional Law: Sentences: Death Penalty: Jurors. in death penalty cases, 
an eligibility or selection factor is not unconstitutional if it has some common-
sense core of meaning that a juror can understand.

2�. Jury Instructions: Sentences: Death Penalty. a juror would clearly understand 
that the term “apparently relished” in the supreme court’s five-factor test under 
neb. rev. stat. § 29-2523(�)(d) (cum. supp. 2002) refers to his or her own per-
ception of the defendant’s conduct.

22. Jurors: Sentences: Death Penalty. Jurors are not required to unanimously agree 
on the means by which a capital defendant manifests exceptional depravity under 
neb. rev. stat. § 29-2523(�)(d) (cum. supp. 2002).

23. Sentences: Death Penalty: Appeal and Error. under neb. rev. stat. § 29-252�.03 
(reissue �995), the supreme court is required, upon appeal, to determine the pro-
priety of a death sentence by conducting a proportionality review.



24. ____: ____: ___. proportionality review requires the supreme court to compare 
the aggravating and mitigating circumstances with those present in other cases 
in which a district court imposed the death penalty to ensure that the sentence 
imposed is no greater than those imposed in other cases with the same or similar 
circumstances.

25. Constitutional Law: Death Penalty. the death penalty, when properly imposed 
by a state, does not violate either the 8th or the �4th amendment to the u.s. 
constitution or neb. const. art. i, § 9.

26. Death Penalty. capital punishment must not involve the unnecessary and wanton 
infliction of pain.

27. ____. a method of execution violates the prohibition against cruel and unusual 
punishment if there is a substantial foreseeable risk, inherent in the method, that 
a prisoner will suffer unnecessary pain.

28. ____. a court must evaluate claims that punishment is cruel and unusual in the 
light of contemporary human knowledge.

29. ____. a penalty of death must accord with the dignity of man, which is the basic 
concept underlying the prohibition against cruel and unusual punishment.

30. ____. barbarous punishments include those that mutilate the prisoner’s body even 
if they do not cause conscious pain.

3�. Death Penalty: Words and Phrases. in a method of execution challenge, “wan-
ton” means that the method itself is inherently cruel.

32. Constitutional Law: Death Penalty: Legislature: Intent. Whether the Legislature 
intended to cause pain in selecting a punishment is irrelevant to a constitutional 
challenge that a statutorily imposed method of punishment violates the prohibition 
against cruel and unusual punishment.

33. Death Penalty. the relevant legal standards in deciding whether electrocution is 
cruel and unusual punishment are whether the state’s chosen method of execu-
tion (�) presents a substantial risk that a prisoner will suffer unnecessary and 
wanton pain in an execution, (2) violates the evolving standards of decency that 
mark a mature society, and (3) minimizes physical violence and mutilation of the 
 prisoner’s body.

34. Constitutional Law: Death Penalty: Judgments: Evidence: Appeal and Error. 
in challenges to the constitutionality of a method of execution, the nebraska 
supreme court determines whether the trial court’s conclusions are supported by 
substantial evidence.

35. Death Penalty. Whether a method of inflicting the death penalty inherently 
imposes a significant risk of causing pain in an execution is a question of fact.

36. Constitutional Law: Death Penalty. the ultimate issue, whether electrocution 
violates the constitutional prohibition against cruel and unusual punishment, pre-
sents a question of law.

37. Criminal Law: Legislature: Sentences. Legislatures are not required to select 
the least severe penalty possible, so long as the penalty selected is not cruelly 
inhumane or disproportionate to the crime.

38. Constitutional Law: Death Penalty: Legislature. the prohibition against cruel 
and unusual punishment in the federal and state constitutions is a restraint upon 
the exercise of legislative power.
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39. Constitutional Law: Death Penalty: Legislature: Appeal and Error. the 
Legislature determines the nature of the penalty imposed, and so long as that 
determination is consistent with the constitution, it will not be disturbed by the 
courts on review.

40. Constitutional Law: Criminal Law: Statutes: Presumptions: Appeal and 
Error. When an appellate court reviews challenges to criminal statutes, it presumes 
that the statutes are constitutional.

4�. Constitutional Law: Statutes: Proof. the burden to clearly show that a statute 
is unconstitutional rests upon the challenger.

42. Death Penalty. electrocution will unquestionably inflict intolerable pain unneces-
sary to cause death in enough executions so as to present a substantial risk that 
any prisoner will suffer unnecessary and wanton pain in a judicial execution 
by electrocution.

43. Constitutional Law: Death Penalty. death by electrocution as provided in neb. 
rev. stat. § 29-2532 (reissue �995) violates the prohibition against cruel and 
unusual punishment in neb. const. art. i, § 9.

44. Statutes: Sentences: Death Penalty. nebraska’s statutes specifying electrocution 
as the mode of inflicting the death penalty are separate, and severable, from the 
procedures by which the trial court sentences the defendant.

45. Sentences: Death Penalty. that a method of execution is cruel and unusual pun-
ishment bears solely on the legality of the execution of the sentence and not on 
the validity of the sentence itself.

46. Courts: Sentences: Death Penalty. the nebraska supreme court is charged with 
the duty to administer and supervise the implementation of the death penalty by 
appointing the day for execution of the sentence and issuing a death warrant.

appeal from the district court for keith county: robert o. 
Hippe, Judge. sentence affirmed, and execution stayed.
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i. introduction
a jury convicted raymond mata, Jr., of first degree murder 

and kidnapping. a three-judge panel sentenced mata to death 
for the first degree premeditated murder of 3-year-old adam 
Gomez. the presiding judge sentenced him to life imprison-
ment for kidnapping. between his sentencing and our decision 
in his first direct appeal, the u.s. supreme court decided Ring 
v. Arizona,� which required juries to find whether aggravat-
ing circumstances exist in death penalty cases. in State v. 
Mata (Mata I),2 we affirmed both of mata’s convictions, but, 

 � Ring v. Arizona, 536 u.s. 584, �22 s. ct. 2428, �53 L. ed. 2d 556 (2002).
 2 State v. Mata, 266 neb. 668, 668 n.W.2d 448 (2003).



applying Ring, we vacated his death sentence and remanded 
the cause for resentencing. after a jury found the existence of 
an aggravating circumstance, a three-judge panel resentenced 
mata to death.

in this appeal, mata argues that this court and the trial court 
erred in numerous respects regarding his resentencing. he also 
argues that electrocution is cruel and unusual punishment pro-
hibited by the u.s. and nebraska constitutions.

ii. backGround
in June 2000, a three-judge panel sentenced mata to death 

for premeditated murder. the three-judge panel found the 
existence of an aggravating circumstance, exceptional deprav-
ity, under neb. rev. stat. § 29-2523(�)(d) (cum. supp. 2002). 
While mata’s direct appeal was pending, the u.s. supreme 
court promulgated a new constitutional rule and the nebraska 
Legislature responded by amending nebraska’s capital sen-
tencing statutes.

1. eveNtS precediNg mata’S direct appeal

in June 2002, the u.s. supreme court decided Ring.3 the 
court determined, under the sixth amendment, that arizona’s 
aggravating circumstances in capital cases are the functional 
equivalent of elements that expose a defendant to greater pun-
ishment. therefore, it determined that they must be found by a 
jury. in november, the Governor signed into law L.b. �,4 emer-
gency legislation that reassigned responsibility for determining 
the existence of aggravating factors from judges to juries, as 
required by Ring, for any capital sentencing proceeding occur-
ring on or after november 23, 2002.

in march 2003, this court decided State v. Gales.5 We stated 
that new constitutional rules apply to pending direct appeals. 
therefore, under Ring, we vacated the defendant’s death sen-
tence because the sentencing judge, not a jury, had determined 
the existence of aggravating circumstances. We remanded the 

 3 Ring, supra note �.
 4 2002 neb. Laws, L.b. �.
 5 State v. Gales, 265 neb. 598, 658 n.W.2d 604 (2003).
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cause for resentencing and set out a new procedural rule for 
capital cases in the wake of Ring. We recognized that L.b. 
� had amended neb. rev. stat. § 29-�603 (reissue �995) to 
require that when the state seeks the death penalty, the infor-
mation must contain a “notice of aggravation which alleges one 
or more aggravating circumstances.” but we concluded that 
the notice requirement did not apply to the defendant’s resen-
tencing because it is a procedural rule that has no retroactive 
effect.6 We limited, however, the aggravating circumstances the 
state could seek to prove at the resentencing hearing to those 
“which were determined to exist in the first trial, and as to 
which [the defendant] is therefore on notice.”7

2. mata’S direct appeal aNd order of reSeNteNciNg

in september 2003, this court affirmed mata’s convictions 
and his sentence of life imprisonment for kidnapping in his 
direct appeal.8 although mata had not raised the constitutional-
ity of nebraska’s capital sentencing scheme at trial, we vacated 
his death sentence. We found plain error because a sentencing 
panel had found the existence of a statutory aggravating circum-
stance. We recognized that double jeopardy concerns attach to 
capital sentencing hearings in nebraska. but we decided that 
mata’s resentencing would not violate the double Jeopardy 
clause because the three-judge panel had not acquitted him of 
the death penalty. there was no acquittal because the evidence 
was sufficient to (�) find under § 29-2523 the existence of 
aggravator (�)(d) and (2) conclude that the aggravating factor 
outweighed the mitigating factors. under Gales, we directed 
that on remand, the state could attempt to prove only whether 
aggravator (�)(d) existed because that was the only aggravator 
proved at the first trial.

3. reSeNteNciNg proceediNgS

on remand, before the jury trial on the aggravating circum-
stance, there were three hearings on defense motions. mata 

 6 Id.
 7 Id. at 636, 658 n.W.2d at 63�.
 8 Mata I, supra note 2.



first moved to prohibit a trial on the existence of aggravator 
(�)(d) because (�) the original information did not allege any 
aggravators; (2) Ring had rendered unconstitutional the capital 
sentencing procedures in effect in �999, when mata was origi-
nally charged by information; and (3) L.b. � had repealed the 
death penalty statutes in effect in �999 and now mandated that 
the state allege aggravators in the information. mata argued 
that because the prosecutor had not alleged essential elements 
of capital murder, the information was fatally defective and 
the district court lacked jurisdiction. he also alleged that the 
double Jeopardy clause prohibited jury factfinding on aggra-
vating circumstances because the jury had already convicted 
him of noncapital murder.

in addition, mata alleged that this court’s attempt to cor-
rect the new capital sentencing proceedings had invaded the 
Legislature’s province by creating special procedures contrary 
to L.b. �. mata also alleged that our directions for resen-
tencing (�) invaded the prosecutor’s discretionary charging 
authority, (2) violated his due process right to rely on the 
state’s compliance with a sentencing scheme, and (3) vio-
lated his eighth amendment right to be free from arbitrary 
 sentencing proceedings.

the court overruled that motion and ordered the state to file 
a verified notice of aggravation. after the state filed the notice, 
mata filed a plea in bar, making many of the same allegations. 
the court determined it lacked jurisdiction to accept that plea. 
it determined that a plea in bar was not an authorized procedure 
in a resentencing proceeding after the conviction had become 
final. mata then filed a notice of appeal.

While his appeal was pending, mata filed motions to (�) 
declare nebraska’s death penalty statutes at the time of the 
murder unconstitutional under Ring; (2) declare that the stat-
utes at the time of the murder had been repealed; (3) demand 
the imposition of a life sentence; (4) prohibit any further death 
penalty proceedings under L.b. � as ex post facto legislation 
because there was no constitutionally valid crime of capital 
murder in �999; (5) declare the death penalty statutes unconsti-
tutional and aggravator (�)(d) unconstitutional, facially and as 
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applied; and (6) stay the aggravation trial pending his appeal on 
the denial of his plea in bar.

after hearing these motions, the court denied the stay because 
mata had not been acquitted of the death penalty. thus, no 
grounds existed for his plea in bar. it also ruled that it was 
bound by the law of the case regarding his other motions.

mata then moved that the court instruct the jury that if it 
unanimously found the existence of aggravator (�)(d), it must 
make written findings of all facts that supported the aggravat-
ing circumstance. the court did not give that instruction.

after the aggravation trial in January 2005, the jury returned 
a verdict unanimously finding the existence of the excep-
tional depravity aggravator. this court dismissed mata’s appeal 
regarding his plea in bar for lack of jurisdiction under neb. ct. 
r. of prac. 7b(�) (rev. 200�).9

in march 2005, the trial court heard a joint motion from 
mata and Jeffrey hessler, another death row inmate, to declare 
electrocution as the method of inflicting death unconstitutional. 
after receiving evidence at a hearing, the court overruled the 
motion in an extensive order, which we will discuss later in 
addressing his claim that electrocution is cruel and unusual 
punishment. it concluded that it was bound by appellate deci-
sions holding that electrocution did not constitute cruel and 
unusual punishment.

in June 2005, a three-judge panel heard evidence on miti-
gation and sentencing disproportionality. the panel found no 
statutory mitigating circumstances. it also considered five non-
statutory mitigating circumstances but concluded that they did 
not approach or exceed the weight of the exceptional depravity 
circumstance. after also concluding that the penalty was not 
excessive or disproportionate to the penalty imposed in similar 
cases, the panel sentenced mata to death.

iii. assiGnments of error
mata assigns, renumbered and restated, that the district 

court erred in resentencing him to death because (�) the court 
did not have jurisdiction over the aggravation hearing pending 

 9 see State v. Mata, 269 neb. xxii (no. s-04-�332, Jan. 20, 2005).



his appeal regarding his plea in bar, (2) the new sentencing 
procedures could not be used when the information failed to 
allege aggravating circumstances, (3) his death sentence vio-
lated prohibitions against double jeopardy and ex post facto 
legislation, (4) the “exceptional depravity” aggravator could 
not be rationally applied because this court has not sufficiently 
defined it, (5) the role assignment of factfinding by the jury 
and weighing by the three-judge panel violates the 8th and �4th 
amendments, and (6) his right to a jury trial was prejudiced 
because the sentencing scheme gives greater procedural protec-
tions to defendants who waive their right to a jury.

in addition, mata assigns that the court erred by (�) instruct-
ing the jury on alternative theories to prove the exceptional 
depravity aggravator without requiring that the jurors unani-
mously agree on a theory and state which facts they unani-
mously found to support that theory and (2) giving the jury an 
instruction on alternative theories when one of them was uncon-
stitutionally vague. finally, mata assigns that the district court 
erred in failing to hold that electrocution as the sole method 
of judicial execution under neb. rev. stat. § 29-2532 (reissue 
�995) is unconstitutional.

iV. standard of reVieW
[�] except for mata’s claim that electrocution constitutes 

cruel and unusual punishment, all mata’s assignments of error 
present questions of law. When we review questions of law, we 
resolve the questions independently of the lower court’s conclu-
sions.�0 We discuss our standard of review for challenges to a 
method of execution in section V8(c)(i) below.

V. anaLYsis

1. JuriSdictioN

[2,3] initially, we address mata’s jurisdictional argument. if 
the district court lacked jurisdiction, we acquire no jurisdiction.�� 

�0 State v. Clapper, 273 neb. 750, 732 n.W.2d 657 (2007).
�� see State v. Sklenar, 269 neb. 98, 690 n.W.2d 63� (2005).
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When a jurisdictional question does not involve a factual dis-
pute, we determine the issue as a matter of law.�2

mata contends that the district court lacked jurisdiction to 
conduct an aggravation hearing or impose the death sentence. 
he argues the court lacked jurisdiction while the appeal from 
his plea in bar was pending. the district court determined that 
the plea in bar statute, neb. rev. stat. § 29-�8�7 (reissue 
�995), only permits a defendant to file a plea in bar before 
entering a plea to the general issues. because the jury had 
already convicted mata and this court had affirmed his convic-
tions, the district court concluded that the statute did not autho-
rize a plea in bar for a resentencing proceeding. mata, however, 
argues that because the district court required the state to file a 
notice of aggravating circumstances, it effectively allowed the 
state to amend the original information to charge the crime of 
capital murder. so, he contends that he was required to file a 
plea in bar and appeal to preserve the issues.

mata argues that in State v. Kula,�3 this court recognized that 
a defendant could file a plea in bar after a direct appeal. that 
case, however, is distinguishable. in Kula, we had previously 
reversed the defendant’s convictions because we concluded 
that the trial court erred in failing to grant the defendant a new 
trial for prosecutorial misconduct. on remand, the defendant 
filed a plea in bar regarding the retrial. in contrast, in Mata I, 
we affirmed mata’s convictions. moreover, we rejected mata’s 
double jeopardy argument that the state had convicted him of 
the lesser-included offense of noncapital murder and that the 
state could not convict him of capital murder in a resentenc-
ing proceeding.�4 thus, mata’s convictions were final after this 
court’s decision in his first direct appeal. We remanded the 
cause only for resentencing.

[4,5] the district court correctly determined that a plea in bar 
was not a proper procedure under these circumstances. it was 
bound by the law of the case; our order limited its authority. 

�2 see State v. Merrill, 273 neb. 583, 73� n.W.2d 570 (2007).
�3 State v. Kula, 254 neb. 962, 579 n.W.2d 54� (�998).
�4 see Mata I, supra note 2.



it did not have authority to enter a judgment or order different 
from, or in addition to, this court’s directions for resentencing. 
When we remand a cause with specific directions, the lower 
court has no power to do anything but to obey the mandate.�5

moreover, a plea in bar was not necessary to preserve 
these issues. the district court had previously addressed mata’s 
motion to prevent an aggravation hearing, in which motion mata 
raised the same arguments. the court overruled that motion and 
apparently, out of an abundance of caution, ordered the state 
to file a verified notice of aggravation. but the notice was not 
required under our directions for resentencing. We explicitly 
stated in Mata I that the notice requirement was a procedural 
statute that was not applicable to steps already taken in mata’s 
first capital sentencing hearing. and we limited the state’s case 
to the aggravating circumstance that the three-judge panel had 
previously found to exist in mata’s first sentencing hearing, of 
which mata was on notice. but our conclusion that the further 
notice was not required does not establish that we ordered mata 
to be tried for capital murder on an information that failed to 
allege the essential elements of capital murder.

2. argumeNtS tHat tHiS court erred iN orderiNg 
mata’S reSeNteNciNg uNder l.b. 1

mata argues that his original death sentence was void ab 
initio because Ring invalidated nebraska’s capital sentencing 
statutes that were in effect when he committed the murder. from 
this premise, he advances a garden of arguments, claims, and 
contentions. he argues that under the original statutes, the state 
could not sentence him to death because those statutes did not 
provide a constitutionally valid procedure for imposing a death 
sentence and because the Legislature had repealed the statutes 
since he committed the offense. therefore, he argues that the 
jury had already convicted him of noncapital murder. he further 
argues that L.b. � has created two substantive categories of first 
degree murder: noncapital first degree murder, for which the 
punishment is life imprisonment when a county attorney does 
not allege aggravating circumstances, and capital first degree 

�5 see State v. Thomas, 268 neb. 570, 685 n.W.2d 69 (2004).
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murder, for which the punishment is potentially death when the 
county attorney alleges aggravating circumstances.

so, mata contends that when the county attorney filed notice 
of an aggravator, it increased the charge to capital murder, which 
violated the prohibition against double jeopardy.�6 in the same 
vein, mata argues that resentencing him under the new capital 
sentencing procedures exposed him to greater punishment—
death—than he could have received under the original statutes. 
he contends that this exposure to greater punishment violated 
the prohibition against ex post facto legislation.�7 also, mata 
argues that in our opinion in Mata I, we did not have authority 
to order the state to prosecute him for capital murder when the 
information initially failed to allege aggravating circumstances. 
finally, he contends that due process required the state to 
allege the aggravating circumstances in the information. these 
arguments sprout from the same soil—that under L.b. �, aggra-
vating circumstances are essential elements of a newly created 
offense of capital first degree murder. We plowed that ground 
in Gales and Mata I.

in Gales, the defendant’s appeal was pending when Ring was 
decided. We recognized that new constitutional rules apply to 
all state or federal cases which are pending on direct review 
or are not yet final when the rule is announced.�8 We therefore 
concluded that Ring required us to vacate the defendant’s death 
sentence and remand the cause for resentencing under the new 
procedures in L.b. �. We held that the reassignment in L.b. � 
from judges to juries to decide whether aggravating circum-
stances exist is a procedural change that does not violate ex 
post facto principles.

We further recognized that the “aggravation hearing” under 
neb. rev. stat. § 29-2520 (cum. supp. 2006) was triggered 
by a notice of aggravation, which had not been filed. but the 

�6 see, Mata I, supra note 2 (explaining double jeopardy prohibitions); State 
v. White, 254 neb. 566, 577 n.W.2d 74� (�998).

�7 see State v. Urbano, 256 neb. �94, 589 n.W.2d �44 (�999) (explaining ex 
post facto prohibitions).

�8 see Mata I, supra note 2, citing Griffith v. Kentucky, 479 u.s. 3�4, �07 s. 
ct. 708, 93 L. ed. 2d 649 (�987).



aggravation notice requirement in L.b. � was a new procedure. 
We therefore held it did not apply to the defendant’s resentenc-
ing because there was no requirement of such notice when the 
state initially filed the information or at any time before the 
defendant’s trial or first sentencing hearing. nonetheless, we 
held that the state could “seek to prove only those aggravating 
circumstances which were determined to exist in the first trial, 
and as to which [the defendant] is therefore on notice.”�9

in Mata I, we rejected mata’s argument that we had erred in 
holding that the new “notice of aggravation” provision under 
L.b. � was not applicable to resentencing proceedings. We 
further rejected his argument that this holding amounted to our 
overruling the Legislature. We reasoned that our procedural 
rule—limiting the aggravating circumstances the state could 
attempt to prove at resentencing to those that it proved in the 
first trial—gave effect to the Legislature’s intent to give the 
defendant notice of the aggravating factors that the state would 
seek to prove.

mata contends that we incorrectly analyzed the ex post facto 
issue because we failed to consider that Ring rendered uncon-
stitutional the death penalty statutes in effect when he com-
mitted the murder. We disagree. our conclusion that the state 
could resentence mata under the new capital sentencing statutes 
would not have been different if we had specifically held that 
nebraska’s original sentencing statutes were unconstitutional. 
the arizona and idaho supreme courts have rejected mata’s 
“void ab initio” argument, despite holding that Ring invalidated 
their capital sentencing statutes.20 both courts relied upon the 
u.s. supreme court’s decision in Dobbert v. Florida,2� which 
dealt with similar issues and arguments.

in Dobbert, at the time the defendant murdered his children, 
florida’s capital sentencing statutes mandated death unless 
the jury recommended mercy. after the defendant committed 

�9 Gales, supra note 5, 265 neb. at 636, 658 n.W.2d at 63�.
20 see, State v. Ring, 204 ariz. 534, 65 p.3d 9�5 (2003); State v. Lovelace, �40 

idaho 53, 90 p.3d 278 (2003).
2� Dobbert v. Florida, 432 u.s. 282, 97 s. ct. 2290, 53 L. ed. 2d 344 

(�977).
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the murders, but before the state tried him, a new consti-
tutional rule led to the amendment of florida’s capital sen-
tencing statutes. first, the u.s. supreme court struck down 
capital sentencing schemes that gave the jury complete discre-
tion whether to impose a death sentence.22 then, the florida 
supreme court held that the state’s capital sentencing statute 
was unconstitutional, and the florida Legislature amended the 
statutes. the new statutes provided for the jury to render an 
advisory recommendation of a life sentence or death and for 
the judge to impose the actual sentence. the judge sentenced 
the defendant to death despite the jury’s recommendation of a 
life sentence.23

[6] the u.s. supreme court concluded that the amendment 
“simply altered the methods employed in determining whether 
the death penalty was to be imposed; there was no change in 
the quantum of punishment attached to the crime.”24 it also 
concluded that the statutory shift in sentencing from the jury to 
the judge did not make a death sentence any more probable.25 
Like mata, the defendant in Dobbert argued that the state could 
not have sentenced him to death under the original statutes 
because the florida supreme court later declared them uncon-
stitutional and that therefore, the procedural changes increased 
his punishment. but the u.s. supreme court concluded that 
“this sophistic argument mocks the substance of the Ex Post 
Facto clause.”26 because florida’s statutes permitted the death 
penalty for his offense at the time it was committed, the defen-
dant knew his crime was a capital offense.27 moreover, the 
procedural change did not reflect a legislative intent to target 
any specific persons or classes of persons.28 therefore, mere 

22 see Furman v. Georgia, 408 u.s. 238, 92 s. ct. 2726, 33 L. ed. 2d 
346 (�972).

23 see Dobbert, supra note 2�.
24 Id., 432 u.s. at 293-94.
25 see id.
26 Id., 432 u.s. at 297.
27 see id.
28 People v. District Court, 834 p.2d �8� (colo. �992).



procedural changes to comply with new constitutional rules do 
not disadvantage a defendant or impose additional punishment 
even if the procedures in effect when the defendant committed 
the offense are later declared unconstitutional. under Dobbert, 
mata’s argument that his punishment was increased by the 
enactment of L.b. � fails.

similarly, mata incorrectly argues that L.b. � created a new 
substantive crime of capital first degree murder, for which 
aggravators are essential elements. the Legislature intended 
L.b. � to comply with the u.s. supreme court’s decision in 
Ring. it specifically stated that aggravating circumstances “are 
not intended to constitute elements of the crime generally unless 
subsequently so required by the state or federal constitution.”29 
the u.s. supreme court rejected in Schriro v. Summerlin30 the 
“elements” argument that mata makes here.

in Summerlin v. Stewart,3� the ninth circuit had concluded 
that Ring announced a substantive rule that applied retroac-
tively. the ninth circuit reasoned that because Ring treated 
aggravating circumstances as “‘the functional equivalent of . . . 
element[s],’” the decision “reintroduced ‘capital murder’ as a 
separate substantive, offense.”32 thus, the court concluded that 
Ring redefined the substantive elements of capital murder. the 
u.s. supreme court reversed the decision of the ninth circuit 
and held that Ring was a procedural, not a substantive, deci-
sion. as we discussed in State v. Hessler,33 the court clarified 
in Schriro that aggravating circumstances are not elements for 
sixth amendment purposes.34

[7] We reaffirm our holding in Gales that Ring is not a sub-
stantive change in sixth amendment requirements and did not 
make aggravating circumstances essential elements of capital 

29 see neb. rev. stat. § 29-25�9 (cum. supp. 2006).
30 Schriro v. Summerlin, 542 u.s. 348, �24 s. ct. 25�9, �59 L. ed. 2d 

442 (2004).
3� Summerlin v. Stewart, 34� f.3d �082 (9th cir. 2003).
32 Id. at ��05-06.
33 State v. Hessler, 274 neb. 478, 74� n.W.2d 406 (2007).
34 see Schriro, supra note 30.
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murder. instead, Ring extended sixth amendment jury protec-
tions to the finding of aggravating circumstances.35 because 
the Legislature intended that aggravating circumstances not be 
considered elements unless constitutionally required, L.b. � 
also did not create new elements for first degree murder.

the federal courts of appeals’ decisions that mata relies 
on are distinguishable. those courts held that in federal pros-
ecutions, aggravating factors must be included in a grand jury 
indictment.36 but those decisions are based on the grand jury 
clause of the fifth amendment, and this provision has not been 
made applicable to the states.37

[8,9] the sixth amendment requires states to give defen-
dants sufficient notice to ensure that they have an opportunity 
to defend against the charges.38 but other state courts have 
specifically held that resentencing necessitated by the new rule 
of procedure in Ring does not violate either the defendant’s 
due process rights or the defendant’s sixth amendment right 
to notice.39 Like this court, they concluded that the state 
was not required to file a statutory notice of aggravators in 
a charging instrument when the defendant had actual knowl-
edge of the aggravators the state would seek to prove at the 
 resentencing hearing.

constitutionally sufficient notice was not an issue for mata’s 
resentencing. We specifically limited the state’s cause on 
remand to attempting to prove the aggravator of which mata 
had full notice. the state had already proved the exceptional 
depravity aggravator at his first sentencing hearing and, addi-
tionally, filed a notice of aggravation before the resentencing 

35 see Hessler, supra note 33.
36 see, U.S. v. Quinones, 3�3 f.3d 49 (2d cir. 2002); U.S. v. Higgs, 353 f.3d 

28� (4th cir. 2003); U.S. v. Allen, 406 f.3d 940 (8th cir. 2005).
37 see, Apprendi v. New Jersey, 530 u.s. 466, �20 s. ct. 2348, �47 L. ed. 2d 

435 (2000); Alexander v. Louisiana, 405 u.s. 625, 92 s. ct. �22�, 3� L. ed. 
2d 536 (�972).

38 In re Oliver, 333 u.s. 257, 68 s. ct. 499, 92 L. ed. 682 (�948).
39 see, Terrell v. State, 276 Ga. 34, 572 s.e.2d 595 (2002); Lovelace, supra 

note 20; State v. Glass, �36 s.W.3d 496 (mo. 2004); State v. Hunt, 357 n.c. 
257, 582 s.e.2d 593 (2003).



hearing. thus, mata’s due process and sixth amendment rights 
to notice were not violated.

further, because aggravating circumstances are not essen-
tial elements of a new substantive crime of capital murder, 
the county attorney did not increase the charge by filing an 
aggravation notice. for the same reason, this court’s holding 
that the notice of aggravation in L.b. � was not applicable to 
mata’s resentencing did not invade the Legislature’s province 
to define crime or the county attorney’s authority to charge 
crimes. We reject mata’s arguments that we erred in ordering 
his resentencing.

3. tHe exceptioNal depravity aggravator 
iS Not uNcoNStitutioNal

[�0] mata assigns that the exceptional depravity prong of 
§ 29-2523(�)(d) is unconstitutional, facially and as applied to 
his case. in one sentence, he contends that neither the statute 
nor our previous interpretations of it have sufficiently defined 
this aggravator so that it can be rationally and consistently 
applied. the eighth circuit court of appeals has held that this 
court’s definition of the exceptional depravity definition under 
§ 29-2523(�)(d) is constitutional.40 mata does not explain why 
aggravator (�)(d) has not been sufficiently narrowed in the face 
of this authority. an argument that does little more than to 
restate an assignment of error does not support the assignment, 
and this court will not address it.4�

4. capital SeNteNciNg StatuteS did Not preJudice 
mata’S rigHt to a Jury trial

the jury instruction on exceptional depravity provided three 
alternative theories that would prove the existence of aggrava-
tor (�)(d). under neb. rev. stat. § 29-252�(b)(2) (cum. supp. 
2006), if mata had waived his right to a jury trial, the members 
of the three-judge panel would have been required to make 
 written findings of the facts that they unanimously found to 

40 see State v. Palmer, 257 neb. 702, 600 n.W.2d 756 (�999), citing Joubert 
v. Hopkins, 75 f.3d �232 (8th cir. �996).

4� see Livingston v. Metropolitan Util. Dist., 269 neb. 30�, 692 n.W.2d 
475 (2005).
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exist in support of an aggravating circumstance. the statutory 
procedures do not also require the jury to unanimously find the 
existence of an alternative theory showing exceptional deprav-
ity. thus, mata argues, the statutes have a chilling effect on 
his right to choose a jury trial under the sixth amendment. 
mata relies on the u.s. supreme court’s decision in United 
States v. Jackson.42

in Jackson, the court declared that the death sentence pro-
vision of a criminal statute was unconstitutional. under the 
statute, a court could sentence a defendant to death only 
if the jury recommended death in its verdict. a defendant 
could therefore completely avoid a death sentence by plead-
ing guilty or waiving a jury trial, which needlessly coerced 
defendants to give up these constitutional rights. but “Jackson 
did not hold, as subsequent decisions have made clear, that the 
constitution forbids every government-imposed choice in the 
criminal process that has the effect of discouraging the exercise 
of constitutional rights.”43

[��] for example, the u.s. supreme court held that Jackson 
did not invalidate new Jersey’s capital sentencing statute.44 
that statute allowed the judge, in accepting a no contest plea, to 
impose a term less than the mandatory life sentence required if 
a jury convicted the defendant of first degree murder. because 
the judge could also impose the maximum punishment, the 
defendant could not avoid that punishment by pleading no 
contest. the court held that his right to a jury trial was not 
unconstitutionally burdened.45 therefore, Jackson challenges 
are limited to statutory schemes that allow a defendant to com-
pletely avoid the punishment that a jury could impose.

42 United States v. Jackson, 390 u.s. 570, 88 s. ct. �209, 20 L. ed. 2d 
�38 (�968).

43 Chaffin v. Stynchcombe, 4�2 u.s. �7, 30, 93 s. ct. �977, 36 L. ed. 2d 
7�4 (�973).

44 see Corbitt v. New Jersey, 439 u.s. 2�2, 99 s. ct. 492, 58 L. ed. 2d 
466 (�978).

45 see id.



We rejected a Jackson challenge in Hessler.46 the defendant 
argued that nebraska’s capital sentencing scheme violated the 
sixth amendment. he claimed that it forces a defendant to 
waive his right to a jury’s determination of aggravating circum-
stances if the defendant prefers to have the same fact finder 
determine both the aggravating circumstances and the sentence. 
We concluded that Jackson was not applicable because the 
defendant could not avoid the risk of death by waiving his right 
to a jury. We reasoned that there was no clear advantage to for-
going a jury. We stated that while a sentencing panel might be 
more versed if it had also found the aggravating circumstances, 
this does not mean that its sentence would necessarily be more 
favorable to the defendant.47

the same reasoning applies here. requiring three judges 
to unanimously agree on any fact supporting an aggravating 
circumstance does not necessarily make a favorable sentence 
more likely than requiring �2 jurors to unanimously agree under 
alternative theories. because mata could not avoid the risk 
of death by waiving his right to a jury, we conclude that his 
Jackson challenge fails.

5. tHe diviSioN of roleS betWeeN tHe Jury aNd 
tHe tHree-Judge paNel doeS Not violate 

tHe 8tH aNd 14tH ameNdmeNtS

under nebraska’s capital sentencing scheme, a jury, if not 
waived, only determines the existence of aggravating circum-
stances.48 a three-judge panel determines the existence of miti-
gating circumstances, weighs aggravating and mitigating cir-
cumstances, and determines the sentence.49 mata contends that 
a three-judge panel cannot properly weigh aggravating and 
mitigating circumstances. he argues the panel has no guidance 
from the jury as to the weight to apply to aggravators com-
pared to mitigators. he contends that the sentencing scheme 

46 Hessler, supra note 33.
47 see id.
48 see § 29-2520.
49 see § 29-252�.
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is therefore arbitrary and capricious and violates the 8th and 
�4th amendments.

[�2] the 8th amendment, made applicable to the states 
through the �4th amendment,50 requires states authorizing the 
death penalty to adopt procedures that will avoid imposing it in 
an arbitrary and capricious manner.5�

in Gales,52 we determined that for sixth amendment pur-
poses, Ring did not require jury sentencing in capital cases, 
as long as the jury determined the existence of aggravating 
circumstances. but we also discussed eighth amendment chal-
lenges to capital sentencing schemes. We pointed out in Gales 
that the u.s. supreme court had upheld florida’s capital sen-
tencing scheme against eighth amendment arbitrary and capri-
cious challenges twice.53 nebraska’s and florida’s sentencing 
schemes are similar in the limited role that juries play in sen-
tencing capital defendants.54

before the Legislature enacted L.b. � in response to Ring, 
juries in nebraska had no participation in capital sentenc-
ing procedures. the jury’s role was limited to determining 
whether the defendant was guilty of first degree murder.55 
under florida’s sentencing scheme, the jury’s verdict regard-
ing whether a court should sentence the defendant to death 
is only advisory. “[t]he actual sentence is determined by the 
trial judge.”56 in Proffitt v. Florida,57 an eighth amendment 

50 see Gales, supra note 5.
5� see id., citing Godfrey v. Georgia, 446 u.s. 420, �00 s. ct. �759, 64 L. ed. 

2d 398 (�980).
52 Gales, supra note 5.
53 see, Spaziano v. Florida, 468 u.s. 447, �04 s. ct. 3�54, 82 L. ed. 2d 

340 (�984); Proffitt v. Florida, 428 u.s. 242, 96 s. ct. 2960, 49 L. ed. 2d 
9�3 (�976).

54 see State v. Simants, �97 neb. 549, 250 n.W.2d 88� (�977) (discussing 
capital sentencing procedures), disapproved on other grounds, State v. 
Reeves, 234 neb. 7��, 453 n.W.2d 359 (�990), vacated 498 u.s. 964, ��� 
s. ct. 425, ��2 L. ed. 2d 409.

55 see id.
56 Proffitt, supra note 53, 428 u.s. at 249.
57 Id., 428 u.s. at 252.



case involving florida’s statutes, the u.s. supreme court com-
mented on jury sentencing:

this court has pointed out that jury sentencing in a capital 
case can perform an important societal function . . . but it 
has never suggested that jury sentencing is constitution-
ally required. and it would appear that judicial sentencing 
should lead, if anything, to even greater consistency in the 
imposition at the trial court level of capital punishment, 
since a trial judge is more experienced in sentencing than 
a jury, and therefore is better able to impose sentences 
similar to those imposed in analogous cases.

relying on Proffitt, this court has held that the absence of jury 
sentencing in nebraska’s sentencing scheme does not violate 
the due process clause.58

[�3] Later, in Spaziano v. Florida,59 the u.s. supreme court 
rejected a challenge that a florida trial judge’s imposition of 
the death penalty after the jury had recommended a life sen-
tence violated the eighth amendment. the court’s statement in 
Spaziano emphasizes that judicial sentencing does not violate 
the eighth amendment’s twin procedural requirements in death 
penalty cases that (�) a state rationally narrow those eligible for 
the death penalty and (2) the sentencer consider the individual 
circumstances of the defendant and his or her crime.

“[T]he purpose of the death penalty is not frustrated by, or 
inconsistent with, a scheme in which the imposition of the 
penalty in individual cases is determined by a judge.” . . .

“. . . [W]e are unwilling to say that there is any one right 
way for a state to set up its capital sentencing scheme.”60

similarly, the court rejected a challenge that alabama’s sen-
tencing scheme violated the eighth amendment.6� at that time, 
alabama’s statutes required the jury to fix the punishment at 
death if it convicted the defendant of a specified aggravating 

58 see Simants, supra note 54.
59 Spaziano, supra note 53.
60 Gales, supra note 5, 265 neb. at 6�2-�3, 658 n.W.2d at 6�6 (emphasis in 

original), quoting Spaziano, supra note 53.
6� see Baldwin v. Alabama, 472 u.s. 372, �05 s. ct. 2727, 86 L. ed. 2d 

300 (�985).
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circumstance. but the trial judge could refuse to accept the 
jury’s death penalty and impose a life sentence instead. after 
the conviction, the judge received evidence of aggravating 
and mitigating circumstances and independently determined 
whether the aggravating circumstances outweighed the miti-
gating circumstances. the jury’s sentence would have been 
unconstitutional if dispositive, and the court clearly questioned 
the wisdom of the scheme and pointed out that alabama had 
abandoned it. nonetheless, it held that the scheme did not vio-
late the eighth amendment because the trial judge was the true 
sentencing authority and was not required to give any deference 
to the jury’s sentence.

[�4] since Ring, of course, the sixth amendment requires 
that juries determine the existence of aggravating circumstances 
before a defendant can be considered eligible for the death pen-
alty. but this role change in nebraska’s sentencing procedures is 
not significantly different from the advisory role that juries play 
under the florida scheme or the jury’s mandatory death sen-
tence under the alabama scheme. in both cases, the jury effec-
tively determined that the defendant was death eligible. the trial 
judge, who was the actual sentencing authority, considered the 
individual circumstances of the defendant and his crime.62 Ring 
has not altered the court’s determination that jury sentencing 
is not required for eighth amendment purposes. as we pointed 
out in Gales, one justice in Ring concurred in the decision that 
juries must determine the existence of aggravators because he 
believed that the eighth amendment requires jury sentencing.63 
but no other justice joined this concurrence.

the u.s. supreme court has recognized that not all experts 
agree jury sentencing is desirable in capital cases.64 it has 
explicitly stated that judicial sentencing could lead to greater 
consistency in the imposition of capital punishment.65 but 
“[w]hatever the relative merits of sentencing by a judge or 

62 see, e.g., Kansas v. Marsh, 548 u.s. �63, �26 s. ct. 25�6, �65 L. ed. 2d 
429 (2006).

63 see Ring, supra note � (breyer, J., concurring in judgment).
64 see Chaffin, supra note 43.
65 see Proffitt, supra note 53.



jury may be, we need not consider them. our concern is the 
constitutionality of the nebraska system, under the federal and 
state constitutions.”66

absent any authority to the contrary, we conclude that judi-
cial sentencing is an acceptable means of ensuring that this 
state does not sentence defendants to death in an arbitrary and 
capricious manner. We have already held that neither due proc-
ess nor the sixth amendment requires jury sentencing.67 We 
conclude that the eighth amendment similarly does not require 
jury sentencing.

6. Jury WaS properly iNStructed

mata assigns that the district court improperly instructed 
the jury in two respects. first, he argues the court should have 
required jurors to reach a unanimous decision on the state’s 
alternative theories of exceptional depravity. second, he con-
tends that the wording of one of the alternative theories was 
unconstitutionally vague. We reject both arguments.

(a) use of the term “apparently relished” did not render 
aggravator instruction unconstitutionally Vague

mata contends that the district court erred in instructing 
the jury that the state can satisfy the “exceptional depravity” 
aggravator in § 29-2523(�)(d) by proving that “the defen-
dant apparently relished the murder.” (emphasis supplied.) 
he argues that the use of the term “apparently relished” ren-
dered the instruction unconstitutionally vague. he contends it 
is not clear whether the term refers to the juror’s perception 
or the defendant’s mental state. mata cites no authority for 
this argument.

[�5-20] Whether jury instructions given by a trial court are 
correct is a question of law.68 in death penalty cases, the key 
inquiry in examining eligibility and selection factors is whether 

66 Simants, supra note 54, �97 neb. at 559, 250 n.W.2d at 888.
67 see, Gales, supra note 5; Simants, supra note 54.
68 see Hessler, supra note 33.
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they are neutral and principled.69 in determining whether an 
aggravating circumstance is unconstitutionally vague, the court 
should consider whether it “creates an unacceptable risk of ran-
domness, the mark of [an] arbitrary and capricious sentencing 
process.”70 an aggravating factor must be sufficiently narrow 
so that it does not apply to everyone convicted of first degree 
murder.7� but “[b]ecause ‘the proper degree of definition’ of eli-
gibility and selection factors often ‘is not susceptible of math-
ematical precision,’ [a] vagueness review is quite deferential.”72 
“[a] factor is not unconstitutional if it has some ‘common-sense 
core of meaning’” that a juror can understand.73

Jury instruction no. 2, in relevant part, provided:
the state of nebraska has alleged the following aggravat-
ing circumstance existed at the time the defendant com-
mitted the crime of first degree murder:

“that the murder manifested exceptional depravity by 
ordinary standards of morality and intelligence”

the aggravating circumstance is presumed not to exist. 
that means you may not return a verdict that it does exist 
unless you unanimously decide the state has proved its 
existence beyond a reasonable doubt.

. . . .
the essential elements necessary to prove the alleged 

aggravating circumstance of exceptional depravity are 
either that:

�. the defendant apparently relished the murder; or
2. the defendant inflicted gratuitous violence on the 

victim; or
3. the defendant needlessly mutilated the victim.

these three alternative theories come directly from this 
court’s five-factor test for applying the “exceptional depravity” 

69 Tuilaepa v. California, 5�2 u.s. 967, ��4 s. ct. 2630, �29 L. ed. 2d 
750 (�994).

70 Id., 5�2 u.s. at 974.
7� Tuilaepa, supra note 69. 
72 Id., 5�2 u.s. at 973 (citations omitted).
73 Id.



 aggravator.74 as noted, the eighth circuit has held these five 
factors are constitutional.75 in addition, we have previously con-
cluded that the phrase “apparent effort to conceal” in aggravator 
(�)(b) of the earlier version of § 29-2523 referred to the fact 
finder’s perspective of the defendant’s conduct.

before �998, aggravator (�)(b) provided: “the murder was 
committed in an apparent effort to conceal the commission of 
a crime . . . .” in State v. Reeves,76 we agreed with the federal 
district court that “‘apparent’” means “‘readily perceptible’” 
and further agreed that aggravator (�)(b) “‘cannot be applied 
in speculative situations or where a strained construction is 
necessary to fulfill it.’” after the Legislature removed “appar-
ent” from aggravator (�)(b) in �998, the defendant in State v. 
Lotter77 argued that the change had narrowed this aggravator’s 
application, which necessitated resentencing. thus, we consid-
ered the effect that change had on what the sentencing panel 
must conclude to find the existence of this aggravator.78 We first 
considered the meaning of the phrase “apparent effort” before 
the amendment. We noted that “readily perceptible” means eas-
ily capable of being noticed. We stated that before the amend-
ment, “apparent effort” meant that “for the sentencing panel to 
conclude that [the defendant] murdered . . . in an ‘“apparent 
effort to conceal the commission of a crime,”’ it must have 
been obvious to the panel that that was [the defendant’s] 
purpose.”79 We concluded that “apparent” had no substantive 
meaning and was an obtuse way of stating that the aggravator 
must be proved beyond a reasonable doubt.

[2�] although the challenge in Lotter was different, we 
concluded that “apparent” clearly refers to the fact finder’s 
perception. by analogy, we conclude that a juror would have 

74 see State v. Palmer, 224 neb. 282, 399 n.W.2d 706 (�986).
75 see Palmer, supra note 40, citing Joubert, supra note 40. see, also, Palmer 

v. Clarke, 408 f.3d 423 (8th cir. 2005).
76 Reeves, supra note 54, 234 neb. at 754, 453 n.W.2d at 386.
77 State v. Lotter, 255 neb. 456, 586 n.W.2d 59� (�998).
78 Id.
79 Id. at 52�-22, 586 n.W.2d at 635 (emphasis supplied).
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clearly understood that the term “apparently relished” in our 
five-factor test under § 29-2523(�)(d) referred to his or her own 
perception of mata’s conduct. the instruction was therefore not 
 unconstitutionally vague.

(b) Jury Was not required to unanimously agree on 
alternative theories of exceptional depravity

mata contends that the district court erred in instructing the 
jury on three alternative theories that would prove the aggra-
vating circumstance of “exceptional depravity.” he contends 
that the court should have required the jury to unanimously 
agree on a theory and to state the facts and theory it had 
 unanimously found.

a jury need not be unanimous on which theory it relies on to 
convict a defendant of first degree murder, as long as each juror 
is convinced beyond a reasonable doubt that the defendant com-
mitted the crime.80 in State v. White,8� we stated that a plurality 
of the u.s. supreme court had agreed the mens rea element of 
first degree murder could be satisfied by proving that the defen-
dant committed either premeditated murder or felony murder. 
mata contends that although we have referred to this plurality 
opinion, we have not applied its test. he further contends that 
instructing on alternate theories of exceptional depravity was 
improper under this test because the theories do not carry equal 
weight of culpability.

in Schad v. Arizona,82 the plurality adopted a due process 
“fundamental fairness” test for determining whether a court 
should treat alternative theories as separate offenses. under that 
test, if a jury could never reasonably consider alternative theo-
ries as moral equivalents, then the jury must unanimously agree 
on a theory. even if we applied this test, the question would be 
whether the alternative theories of exceptional depravity may 
ever be treated as moral equivalents.83

80 see, e.g., id.; White, supra note �6.
8� State v. White, 239 neb. 554, 477 n.W.2d 24 (�99�), citing Schad v. 

Arizona, 50� u.s. 624, ��� s. ct. 249�, ��5 L. ed. 2d 555 (�99�).
82 Schad, supra note 8�, 50� u.s. at 637.
83 see Schad, supra note 8�.



more recently, however, in Richardson v. United States,84 the 
u.s. supreme court, citing Schad, stated: “[t]his court has 
indicated that the constitution itself limits a state’s power to 
define crimes in ways that would permit juries to convict while 
disagreeing about means, at least where that definition risks 
serious unfairness and lacks support in history or tradition.” the 
court explained that juries need not unanimously agree on

which of several possible sets of underlying brute facts 
make up a particular element, say, which of several pos-
sible means the defendant used to commit an element of 
the crime. . . . Where, for example, an element of robbery 
is force or the threat of force, some jurors might conclude 
that the defendant used a knife to create the threat; others 
might conclude he used a gun. but that disagreement—a 
disagreement about means—would not matter as long as 
all �2 jurors unanimously concluded that the Government 
had proved the necessary related element, namely, that the 
defendant had threatened force.85

[22] these u.s. supreme court decisions are dealing with 
elements of crimes, and we have determined aggravators are 
not elements of the crime of capital murder. our five-factor 
test may be analogous to the “means” by which the state can 
establish the aggravator of exceptional depravity. but it nonethe-
less makes no difference whether the jurors divided on whether 
the state proved mata apparently relished the murder, inflicted 
gratuitous violence on the victim, or needlessly mutilated the 
victim. under Richardson, the jurors were not required to unani-
mously agree on the means by which mata manifested excep-
tional depravity under § 29-2523(�)(d). We conclude that this 
assignment of error is without merit.

7. proportioNality revieW

[23,24] under neb. rev. stat. § 29-252�.03 (reissue �995), 
we are required, upon appeal, to determine the propriety of a 

84 Richardson v. United States, 526 u.s. 8�3, 820, ��9 s. ct. �707, �43 L. ed. 
2d 985 (�999).

85 Id., 526 u.s. at 8�7.
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death sentence by conducting a proportionality review.86 this 
review requires us to compare the aggravating and mitigating 
circumstances with those present in other cases in which a dis-
trict court imposed the death penalty. this is to ensure that the 
sentence imposed here is no greater than those imposed in other 
cases with the same or similar circumstances.87

both a three-judge panel after mata’s trial, and a jury after 
we remanded for resentencing, have unanimously found that 
the state proved the exceptional depravity aggravator beyond a 
reasonable doubt. at his resentencing, after the jury returned its 
verdict on aggravator (�)(d), the three-judge panel received evi-
dence of aggravating and mitigating circumstances and sentence 
proportionality. the evidence from the trial is set forth in more 
detail in Mata I.88 for proportionality review, it is sufficient to 
say that the evidence at the aggravation hearing showed adam’s 
skull had been fractured by multiple blows of blunt force trauma 
at or near the time of death and that mata had dismembered 
adam’s body and disposed of it in pieces. experts were unable 
to determine the cause or time of adam’s death. the sentencing 
panel concluded the evidence showed that mata had relished 
killing adam with gratuitous violence and unnecessary mutila-
tion. the panel concluded that mata did this to affect adam’s 
mother because he believed she was pushing him out of her life 
in favor of adam’s father.

the sentencing panel found that the aggravating circum-
stance under these facts was sufficient to justify the death 
penalty. it further concluded that the weight of the nonstatu-
tory mitigating circumstances it considered did not approach or 
exceed the weight of the exceptional depravity circumstance. 
the sentencing panel stated that “[t]he depravity shown from 
these facts stands out and sets this case apart from [other 
nebraska cases where the death sentence was not imposed]. it 
shows a mind so bereft of redemption that justice demands a 
sentence of death.”

86 see Hessler, supra note 33.
87 see, id.; State v. Gales, 269 neb. 443, 694 n.W.2d �24 (2005).
88 Mata I, supra note 2.



We have reviewed our relevant decisions on direct appeal 
from other cases in which a district court found aggravating 
circumstances and imposed the death penalty.89 We take particu-
lar notice of cases involving gratuitous violence inflicted upon 
young children.90 having reviewed the relevant cases, we find 
that the imposition of the death sentence is proportional to that 
in the same or similar circumstances.

8. coNStitutioNality of electrocutioN

mata contends that the district court erred in failing to find 
that death by electrocution under § 29-2532 unconstitutionally 
imposes cruel and unusual punishment. the state, however, 
contends that mata has failed to carry his burden of proof that 
electrocution is cruel and unusual punishment. it further con-
tends no precedent exists to support mata’s position because 
neither this court nor the u.s. supreme court has ever held that 
a method of inflicting death is unconstitutional.

[25] We pause to clarify what this case is not about. mata 
does not argue that the death penalty, in any form, violates the 
u.s. and nebraska constitutions, nor could he. “[t]he death 
penalty, when properly imposed by a state, does not violate 
either the eighth or [the] fourteenth amendment [to] the united 
states constitution or neb. const. art. [i], § 9.”9� so the issue 
before us is not whether mata will be executed, but only whether 
the current statutory method of execution is constitutional.

We have affirmed mata’s conviction and death sentence; we 
have affirmed the jury’s finding that his crime was exception-
ally depraved; and we have determined that the imposition of 
the death sentence in this case is proportional to that in the 
same or similar circumstances. but this court’s finding that 
mata’s crime was heinous does not negate our duty to safeguard 
our state constitution.

89 see, e.g., Gales, supra note 87 (and cases cited therein).
90 see, e.g., id.; State v. Joubert, 224 neb. 4��, 399 n.W.2d 237 (�986); 

Simants, supra note 54.
9� State v. Anderson and Hochstein, 207 neb. 5�, 7�-72, 296 n.W.2d 440, 

453 (�980).
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obviously, all capital offenses involve heinous crimes. the 
people of nebraska, through the Legislature, have determined 
that in some circumstances, the state may impose the death 
penalty. and we may not interfere unless the state’s procedures 
in executing the prisoner violate constitutional requirements.

We limit our analysis to whether the state may constitution-
ally execute a sentence of death by electrocution. We must 
decide whether electrocution is prohibited by the nebraska 
constitution’s proscription against inflicting cruel and unusual 
punishment. that determination, however, does not affect 
mata’s sentence of death.

(a) nebraska constitution Governs the issue
it is correct that we have held that electrocution does not 

constitute cruel and unusual punishment within the meaning of 
the u.s. or nebraska constitution.92 but we have not previously 
had the opportunity to review a factual record showing electro-
cution’s physiological effects on a prisoner, nor have we relied 
on any case in which such evidence was reviewed. instead, we 
have relied on u.s. supreme court decisions. as explained 
below, those cases contain factual assumptions that some of the 
court’s more recent cases have called into question.

unlike other recent cases where we declined to revisit this 
issue, mata’s constitutional challenge to electrocution is not 
procedurally barred93 and the parties have presented us with 
a full evidentiary record.94 We also declined to address the 
issue in mata’s first appeal because we remanded the cause for 
resentencing. “[t]he possibility remain[ed] that mata [would] 
not be resentenced to death, or that the nebraska Legislature 
[would] address this issue prior to the conclusion of mata’s 
resentencing.”95 but the Legislature did not address the issue. 
in this appeal, we have a full evidentiary record. We conclude 

92 State v. Bjorklund, 258 neb. 432, 604 n.W.2d �69 (2000); State v. Ryan, 
248 neb. 405, 534 n.W.2d 766 (�995); State v. Alvarez, �82 neb. 358, �54 
n.W.2d 746 (�967).

93 see State v. Moore, 272 neb. 7�, 7�8 n.W.2d 537 (2006).
94 see Gales, supra note 87.
95 see Mata I, supra note 2, 266 neb. at 702, 668 n.W.2d at 479.



that evolving standards of decency are applicable to method-
of-execution challenges. those standards require that we now 
review the evidence presented in this case in the light of mod-
ern scientific knowledge.

at the trial level, mata moved for a declaration that electro-
cution is cruel and unusual punishment under both the federal 
and state constitutions. the issue was developed and tried as a 
challenge under both constitutions. although in his brief, mata 
assigned that electrocution violates the u.s. constitution, he did 
not specifically cite to the nebraska constitution’s prohibition 
against cruel and unusual punishment. under our court rules, 
this oversight could preclude us from considering the state 
constitutional issue. however, because of the death penalty’s 
severity and irrevocability, we have not strictly enforced briefing 
rules on capital defendants.96

moreover, for reasons explained below, we conclude that 
the nebraska constitution governs this issue. We have already 
decided that we have a constitutional responsibility to deter-
mine whether electrocution is lawful. We stayed the execution 
of carey dean moore, another death row inmate, pending the 
outcome of that determination.97 also, three other cases on our 
docket have raised the constitutionality of electrocution under 
the nebraska constitution.98 We conclude that it is imperative 
for this court to resolve this issue. in fulfilling our responsibil-
ity and in the interest of judicial economy, we excuse the tech-
nical omission in mata’s brief.

the nebraska constitution, article i, § 9, mirrors the u.s. 
constitution’s eighth amendment: “excessive bail shall not be 
required, nor excessive fines imposed, nor cruel and unusual 
punishment inflicted.”99 obviously, we cannot, under the u.s. 
constitution, declare that electrocution violates its cruel and 
unusual punishment provision because the u.s. supreme court 
has held otherwise. and we have stated that the nebraska 

96 see Ryan, supra note 92.
97 State v. Moore, 273 neb. 495, 730 n.W.2d 563 (2007).
98 State v. Galindo, case no. s-04-�326; State v. Sandoval, case no. s-05-�42; 

State v. Vela, case no. s-07-�38.
99 u.s. const. amend. Viii; neb. const. art. i, § 9.
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constitution’s cruel and unusual punishment provision “‘does 
not require more than does the [eighth amendment to the] u.s. 
constitution.’”�00 but as we will explain, we now believe this 
issue should be resolved by this court.

Like this court, the u.s. supreme court has never reviewed 
objective evidence regarding electrocution’s constitutionality. 
the supreme court based its holdings on state courts’ factual 
assumptions, which, in turn, relied on untested science from 
�890. because we conclude that we can no longer rely on those 
factual assumptions and because no other state imposes electro-
cution as its sole method of execution, we will decide the issue 
under the nebraska constitution.

(i) Early U.S. Supreme Court Decisions on Electrocution
in �890, in In re Kemmler,�0� the u.s. supreme court decided 

the state of new York could proceed with the first execution 
by electrocution. new York had carried out death sentences 
by hanging until the governor recommended in �886 that the 
Legislature find a less barbarous method.�02 commercially avail-
able electricity was new, and states had not used it for an 
execution.�03 but after a legislative commission reported in �888 
that electrocution was the most humane and practical method 
of execution known to modern science,�04 the state enacted 
electrocution as its mode of execution. William kemmler, the 
first prisoner scheduled to die by electrocution, challenged the 
method as cruel and unusual punishment. he alleged electrocu-
tion violated his right to due process under both the state and 
federal constitutions.�05

�00 State v. Hurbenca, 266 neb. 853, 862, 669 n.W.2d 668, 675 (2003), quoting 
State v. Moore, 256 neb. 553, 59� n.W.2d 86 (�999).

�0� In re Kemmler, �36 u.s. 436, �0 s. ct. 930, 34 L. ed. 5�9 (�890).
�02 Id. see, also, Campbell v. Wood, 5�� u.s. ���9, ��4 s. ct. 2�25, �28 L. ed. 

2d 682 (�994) (blackmun, J., dissenting from denial of certiorari).
�03 see deborah W. denno, Is Electrocution an Unconstitutional Method of 

Execution? The Engineering of Death Over the Century, 35 Wm. & mary 
L. rev. 55� (�994).

�04 Kemmler v. Durston, ��9 n.Y. 569, 24 n.e. 6 (�890).
�05 In re Kemmler, supra note �0�.



the trial court concluded that kemmler had failed to over-
come the statute’s presumption of constitutionality. it deter-
mined that he failed to show “‘beyond doubt’” that “‘a force 
of electricity [sufficient] to kill any human subject with celerity 
and certainty, when scientifically applied, cannot be gener-
ated.’”�06 the new York court of appeals affirmed. it concluded 
that the statute’s presumption of constitutionality could not be 
overcome by evidence outside the statute, other than what the 
court could judicially notice.�07 it therefore “held that the mode 
. . . might be said to be unusual because it was new, but that it 
could not be assumed to be cruel in the light of that common 
knowledge which has stamped certain punishments as such.”�08 
but the court of appeals agreed the evidence showed that a cur-
rent sufficient to produce instantaneous, and therefore painless, 
death could be applied.�09

on appeal, the u.s. supreme court said that cruel and 
unusual punishment could not be defined with precision. it 
stated, however, that certain types of punishment clearly fell 
within the eighth amendment’s prohibition: “punishments are 
cruel when they involve torture or a lingering death; but the 
punishment of death is not cruel, within the meaning of that 
word as used in the constitution. it implies there [is] something 
inhuman and barbarous, something more than the mere extin-
guishment of life.”��0

over the last ��8 years, the In re Kemmler standard has 
remained the baseline criterion under the eighth amendment 
for evaluating a method of execution. the court did not, 
however, apply this standard in In re Kemmler to new York’s 
newly enacted method, nor did it independently review the 
evidence regarding electrocution. instead, it held that the 8th 
amendment’s protections were not applicable to state actions 
through the �4th amendment: “the decision of the state courts 

�06 Id., �36 u.s. at 442.
�07 Kemmler, supra note �04.
�08 see In re Kemmler, supra note �0�, �36 u.s. at 447.
�09 see id.
��0 Id., �36 u.s. at 447.
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sustaining the validity of [electrocution] under the state consti-
tution is not re[e]xaminable here . . . .”��� the court limited the 
�4th amendment’s protections to the prohibition of “arbitrary 
deprivation of life, liberty, or property,” and “equal protec-
tion to all under like circumstances.”��2 under that standard, it 
concluded the state’s new execution method did not violate the 
prisoner’s federal due process rights.��3

therefore, the court did not decide the case under the eighth 
amendment, and there was scant evidence about electrocution in 
�890. Yet, lower courts, including this court, have traveled the 
well-worn path of summarily rejecting claims that electrocution 
is cruel and unusual punishment. courts have “typically [relied] 
on the strength of th[e] court’s opinion in In re Kemmler.”��4

in Malloy v. South Carolina,��5 a �9�5 case, the court held 
that south carolina’s statutory change from hanging to electro-
cution did not constitute ex post facto punishment. it concluded 
that the penalty for murder—death—had not been increased. 
although the eighth amendment was not at issue, the court 
judicially noticed that �� other states, including nebraska, had 
adopted electrocution after new York did. “[t]his result is the 
consequent of a well-grounded belief that electrocution is less 
painful and more humane than hanging.”��6 thus, the court’s 
reasoning, in part, relied on its factual assumption that elec-
trocution did not increase a condemned prisoner’s punishment 
because electrocution was more humane than hanging.

as in In re Kemmler, the court in Malloy did not review 
any evidence underlying that assumption. instead, it cited its 
“approval” of electrocution in In re Kemmler and the approval 

��� Id. see, also, Weems v. United States, 2�7 u.s. 349, 30 s. ct. 544, 54 L. ed. 
793 (�9�0) (discussing holding in In re Kemmler, supra note �0�). 

��2 In re Kemmler, supra note �0�, �36 u.s. at 448-49.
��3 Id.
��4 see Glass v. Louisiana, 47� u.s. �080, �08�, �05 s. ct. 2�59, 85 L. ed. 

2d 5�4 (�985) (brennan, J., dissenting from denial of certiorari; marshall, 
J., joins).

��5 Malloy v. South Carolina, 237 u.s. �80, 35 s. ct. 507, 59 L. ed. 905 
(�9�5), cited in Alvarez, supra note 92.

��6 Id., 237 u.s. at �85.



of massachusetts and new Jersey state courts. Yet, the 
massachusetts supreme court assumed—without reviewing evi-
dence regarding the physiological effect of electrocution on the 
human body—that electrocution is an instantaneous and painless 
method of inflicting death.��7 the new Jersey court declined to 
“assume” electrocution was unconstitutional, and the opinion 
shows that no evidence was presented on the issue.��8

in Francis v. Resweber,��9 a �946 case challenging electrocu-
tion, eight justices assumed without deciding that a violation of 
the 8th amendment would violate a prisoner’s due process rights 
under the �4th amendment. the issue was whether Louisiana 
could conduct a second electrocution after the prisoner’s first 
electrocution failed to result in death—not whether electrocution 
was inherently cruel or unusual.

the four-justice plurality concluded: “the cruelty against 
which the constitution protects a convicted man is cruelty 
inherent in the method of punishment, not the necessary suf-
fering involved in any method employed to extinguish life 
humanely.”�20 the prisoner’s psychological hardship in facing 
a second attempt to electrocute him was the result of an unfor-
tunate accident. it did not result in making “his subsequent 
execution any more cruel in the constitutional sense than any 
other execution.”�2� the four-justice dissent concluded that elec-
trocution is not cruel and unusual punishment when painless and 
instantaneous: “electrocution has been approved only in a form 
that eliminates suffering.”�22

thus, in Resweber, both the plurality and the dissent con-
cluded that electrocution could be constitutional. however, both 
the plurality and the dissent again relied on In re Kemmler, in 
which the court had refused to apply the eighth amendment 

��7 see Storti v. Commonwealth, �78 mass. 549, 60 n.e. 2�0 (�90�).
��8 State v. Tomassi, 75 n.J.L. 739, 747, 69 a. 2�4, 2�8 (n.J. �908).
��9 Francis v. Resweber, 329 u.s. 459, 462, 67 s. ct. 374, 9� L. ed. 422 

(�947). see, also, Browning-Ferris Industries v. Kelco Disposal, 492 u.s. 
257, �09 s. ct. 2909, �06 L. ed. 2d 2�9 (�989).

�20 Resweber, supra note ��9, 329 u.s. at 464.
�2� Id.
�22 Id., 329 u.s. at 474 (burton, J., dissenting).
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and had deferred to the new York court of appeals’ decision. 
Resweber left intact the presumption that when properly carried 
out, electrocution is an instantaneous and painless method of 
inflicting death.

our review of these early cases illustrates that the u.s. 
supreme court’s case law on electrocution relies on unexam-
ined factual assumptions about an electric current’s physiologi-
cal effects on a human. this obvious omission in the court’s 
jurisprudence results from three factors: (�) the court’s limited 
knowledge about an electrocution’s effect on the human body, 
(2) the states’ desire to find a more humane method of execution 
than hanging, and (3) the court’s view, when electrocution was 
first introduced, that the eighth amendment was not intended as 
a restraint on state legislatures’ determinations of punishment. 
but that view has changed. the supreme court has specifically 
held that the eighth amendment is a restraint on legislative power 
to impose punishment.�23 and it has held the 8th amendment 
applies to the states through the �4th amendment.�24

Yet since deciding Resweber in �946, the u.s. supreme 
court has not addressed the constitutionality of any method 
of execution,�25 and only indirectly in that case. We agree with 
Justice souter that in light of modern knowledge about elec-
trocution, the court’s decisions do not constitute a dispositive 
response to the issue.�26

(ii) This Court’s Duty to Safeguard Constitutional Rights
it is our duty to protect the constitutional rights afforded under 

both the federal and the state constitutions.�27 We conclude  

�23 see Gregg v. Georgia, 428 u.s. �53, 96 s. ct. 2909, 49 L. ed. 2d 859 
(�976).

�24 see Robinson v. California, 370 u.s. 660, 82 s. ct. �4�7, 8 L. ed. 2d 758 
(�962).

�25 State v. Webb, 252 conn. �28, 750 a.2d 448 (2000).
�26 see Poyner v. Murray, 508 u.s. 93�, ��3 s. ct. 2397, �24 L. ed. 2d 299 

(�993) (souter, J., dissenting from denial of certiorari; blackmun and 
stevens, JJ., join). accord Glass, supra note ��4 (brennan, J., dissenting 
from denial of certiorari; marshall, J., joins).

�27 neb. const. art. XV, § �; Fisher v. State, �40 neb. 2�6, 299 n.W. 50� 
(�94�); Wilson v. State, 87 neb. 638, �28 n.W. 38 (�9�0).



that we can no longer rely on the factual assumptions implicit 
in u.s. supreme court precedent pertaining to the constitution-
ality of execution by electrocution. because we are now pre-
sented with evidence of a nature and quality that the supreme 
court never considered when it held electrocution was not 
cruel and unusual punishment, we cannot rationally defer to 
federal precedent.

as discussed, we cannot determine how the u.s. supreme 
court would decide a challenge to electrocution as a method 
of execution under the federal constitution if it were presented 
with this evidence. but we note that some of the court’s recent 
decisions and dissents have called attention to outdated factual 
assumptions in the court’s precedent.�28 We also know that the 
court is highly unlikely to accept an appeal on the issue from 
any other jurisdiction that has electrocution as an alternative 
method of execution. the court has held that a condemned 
prisoner waives a constitutional challenge to a method of 
execution if he or she voluntarily selects that method.�29 only 
in nebraska is electrocution the mandated method of execution; 
there is no alternative.�30

We reject the dissent’s suggestion that we are bound by ques-
tionable federal precedent and should allow mata to attempt a 
further appeal to the u.s. supreme court. it is not our function 
to predict whether the supreme court would grant a writ of cer-
tiorari in this case. but it is our duty as constitutional officers to 
decide the challenge presented in this automatic appeal, based 
on the record of the case, as tried and decided. and we will not 
shirk or abdicate our duty to safeguard the constitutional rights 
afforded by our state constitution. We conclude that whether 
electrocution is cruel and unusual punishment is an issue that 
has fallen to this court to determine.

�28 see, Moore, supra note 97; Gales, supra note 87; Mata I, supra note 2.
�29 Stewart v. LaGrand, 526 u.s. ��5, ��9 s. ct. �0�8, �43 L. ed. 2d 

�96 (�999).
�30 see, e.g., ellen kreitzberg & david richter, But Can It Be Fixed? A Look 

at Constitutional Challenges to Lethal Injection Executions, 47 santa clara 
L. rev. 445 (2007).
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(b) Legal standards defining cruel 
and unusual punishment

although we conclude that the nebraska constitution gov-
erns this issue, because both the federal and state constitutions 
prohibit cruel and unusual punishment, we look to federal 
precedent for guidance regarding general standards to maintain 
harmony between parallel constitutional provisions.

(i) Substantial Risk That Prisoner Will Suffer 
Unnecessary and Wanton Pain

[26] the baseline criterion in a challenge to a punishment is 
whether it imposes torture or a lingering death that is unnec-
essary to the mere extinguishment of life.�3� “the traditional 
humanity of modern anglo-american law forbids the infliction 
of unnecessary pain in the execution of the death sentence” and 
cruelty inherent in the execution method itself.�32 “[t]he execu-
tion shall be so instantaneous and substantially painless that 
the punishment shall be reduced, as nearly as possible, to no 
more than that of death itself.”�33 capital punishment “must not 
involve the unnecessary and wanton infliction of pain.”�34

 [27] a single accident, however, does not show that a 
method of execution is inherently cruel.�35 but a pattern of 
prisoners suffering unnecessary pain presents a different circum-
stance. a method of execution violates the prohibition against 
cruel and unusual punishment if there is a substantial foresee-
able risk, inherent in the method, that a prisoner will suffer 
 unnecessary pain.�36

prisoners are not required to show that their execution will 
actually result in unnecessary pain. the human body does not 

�3� In re Kemmler, supra note �0�.
�32 Resweber, supra note ��9, 329 u.s. at 463 (four-justice plurality opinion).
�33 Id., 329 u.s. at 474 (four-justice dissenting opinion).
�34 Gregg, supra note �23, 428 u.s. at �73.
�35 see Resweber, supra note ��9.
�36 see, Taylor v. Crawford, 487 f.3d �072 (8th cir. 2007); Fierro v. Gomez, 

77 f.3d 30� (9th cir. �996), vacated on other grounds 5�9 u.s. 9�8, ��7 s. 
ct. 285, �36 L. ed. 2d 204; Harbison v. Little, 5�� f. supp. 2d 872 (m.d. 
tenn. 2007).



respond uniformly to electric current. and, obviously, there 
are no first-person accounts of an execution that a court can 
consult.�37 so, courts must necessarily deal with probabilities.�38 
the prohibition against cruel and unusual punishment, how-
ever, protects prisoners against sufficiently imminent dangers 
and current infliction of unnecessary pain.�39

(ii) Evolving Standards of Decency
the state argues the u.s. supreme court applies distinct and 

separate constitutional standards under the eighth amendment. 
it argues that the standard depends upon whether the defendant 
claims that a punishment is disproportionate or that the method 
of inflicting the punishment is cruel. the state further argues 
under this disjunctive scheme that “subjective” standards of 
decency are not applicable to method-of-punishment claims. 
and so, according to the state, the only relevant inquiry is 
whether the method is cruel or barbarous. the state further 
claims the “unusual” component is the only relevant inquiry in 
claims that a punishment is excessive or disproportionate. We 
disagree with the state’s analysis.

[28] the prohibition against cruel and unusual punishment 
is not a static concept and “must draw its meaning from the 
evolving standards of decency that mark the progress of a 
maturing society.”�40 a court must evaluate claims that pun-
ishment is cruel and unusual “in the light of contemporary 
human knowledge.”�4�

the state incorrectly asserts that a court’s evaluation of 
contemporary values is subjective. the u.s. supreme court 
looks to objective criteria for this inquiry, the most reliable 
of which is legislation enacted by this nation’s legislatures.�42 

�37 see Harbison, supra note �36.
�38 Id.
�39 Taylor, supra note �36.
�40 Trop v. Dulles, 356 u.s. 86, �0�, 78 s. ct. 590, 2 L. ed. 2d 630 (�958) 

(quoted in Gregg, supra note �23).
�4� Robinson, supra note �24, 370 u.s. at 666.
�42 see Atkins v. Virginia, 536 u.s. 304, �22 s. ct. 2242, �53 L. ed. 2d 

335 (2002).
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We acknowledge that the court has stated that an excessive-
ness claim is judged under currently prevailing standards of 
decency.�43 but it has also considered both cruelty and unusual-
ness when dealing with disproportionality claims.�44 contrary 
to the state’s argument, the court has indicated that evolving 
standards of decency are relevant to methods of execution:

[t]he court has not confined the prohibition embodied 
in the eighth amendment to “barbarous” methods that 
were generally outlawed in the �8th century. instead, the 
amendment has been interpreted in a flexible and dynamic 
manner. the court early recognized that “a principle to 
be vital must be capable of wider application than the 
mischief which gave it birth.” Weems v. United States, 2�7 
u.s. 349, 373 (�9�0). thus, the clause forbidding “cruel 
and unusual” punishments “is not fastened to the obso-
lete but may acquire meaning as public opinion becomes 
enlightened by a humane justice.” Id. at 378.�45

the u.s. supreme court has never held that state legisla-
tures’ uniform rejection of a method of execution is irrelevant 
to whether that method is cruel and unusual punishment.�46 it 
has considered whether a method of execution was unusual 
in a challenge to execution by firing squad.�47 and in Gregg v. 
Georgia,�48 the court rejected a challenge that the death penalty 
was cruel and unusual punishment under all circumstances. 
the court reasoned, in part, that 35 state legislatures had 
enacted new death penalty statutes to comply with its decision 
in Furman v. Georgia,�49 which invalidated many states’ capital 
sentencing procedures.�50

�43 see id.
�44 see, e.g., Harmelin v. Michigan, 50� u.s. 957, ��� s. ct. 2680, ��5 L. ed. 

2d 836 (�99�). compare Weems, supra note ���.
�45 Gregg, supra note �23, 428 u.s. at �7�.
�46 see Campbell, supra note �02 (blackmun, J., dissenting from denial 

of certiorari).
�47 see Wilkerson v. Utah, 99 u.s. �30, 25 L. ed. 345 (�878).
�48 Gregg, supra note �23.
�49 Furman, supra note 22.
�50 see Gregg, supra note �23 (plurality opinion).



We decline to hold that under the nebraska constitution, 
evolving standards of decency apply only to claims of dispro-
portional punishment. We conclude that evolving standards of 
decency must apply to claims that the state’s intended method 
of execution inflicts unnecessary and wanton pain. to hold 
otherwise would not comport with the u.s. supreme court’s 
consistent holdings since Furman that the death penalty is dif-
ferent, both in its severity and irrevocability.�5� the constitu-
tional prohibition against cruel and unusual punishment would 
be meaningless if the punishment would have to be rejected by 
every state before it could be cruel and unusual.�52

regarding evolving standards, the evidence showed that by 
�949, 26 states had changed their execution method from hang-
ing to electrocution, but that no state had adopted electrocution 
since. instead, states began adopting lethal gas as their execu-
tion method. by �973, �2 states were using lethal gas and 20 
states were using electrocution. then, in �977, lethal injection 
was introduced.

by �999, of the 38 states that permitted capital punish-
ment, 34 states offered lethal injection as either a choice or the 
exclusive method of execution and only four states authorized 
electrocution as their exclusive method of execution.�53 in 2000, 
Georgia switched from electrocution to lethal injection as its 
sole method of execution for capital offenses committed on 
or after may �, 2000.�54 florida also switched in 2000 from 
electrocution to lethal injection unless the person sentenced 
to death affirmatively elects electrocution.�55 finally, in 2002, 
alabama followed florida’s lead.�56 thus, as of July �, 2002,�57 

�5� see, e.g., Ford v. Wainwright, 477 u.s. 399, �06 s. ct. 2595, 9� L. ed. 2d 
335 (�986).

�52 see Campbell, supra note �02 (blackmun, J., dissenting from denial 
of certiorari).

�53 Provenzano v. Moore, 744 so. 2d 4�3 (fla. �999) (harding, c.J., 
 specially concurring).

�54 see Dawson v. State, 274 Ga. 327, 554 s.e.2d �37 (200�).
�55 fla. stat. ann. § 922.�05 (West 200�).
�56 ala. code § �5-�8-82.� (cum. supp. 2007).
�57 see id.
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nebraska is the only state in the nation to require electrocution 
as its sole method of execution.

responding to horror stories of “botched” electrocutions 
in florida, some states selected lethal injection.�58 it has been 
stated that courts have switched to lethal injection “because it 
is universally recognized as the most humane method of execu-
tion, least apt to cause unnecessary pain.”�59

faced with changing societal values, we cannot ignore 
nebraska’s status as the last state to retain electrocution as its 
sole method of execution. but this is not our only consideration. 
We must also consider whether electrocution comports with the 
“eighth amendment’s protection of ‘the dignity of man.’”�60

(iii) Dignity of Man
[29] “a penalty also must accord with ‘the dignity of man,’” 

which is the basic concept underlying the prohibition against 
cruel and unusual punishment.�6� regarding executions, the 
four-justice dissent in Resweber stated: “taking human life 
by unnecessarily cruel means shocks the most fundamental 
instincts of civilized man. it should not be possible under the 
constitutional procedure of a self-governing people.”�62 the u.s. 
supreme court has implicitly condemned some punishments as 
barbaric, such as beheading and drawing and quartering, that 
inflict unnecessary physical violence.�63 as Justice brennan 
stated: “[b]asic notions of human dignity command that the 
state minimize ‘mutilation’ and ‘distortion’ of the condemned 
prisoner’s body,” irrespective of the pain that such violence 
might inflict.�64 another jurist has observed:

�58 see Provenzano, supra note �53, 744 so. 2d at 450 (pariente, 
J., dissenting).

�59 Webb, supra note �25, 252 conn. at �45, 750 a.2d at 457.
�60 see, Glass, supra note ��4, 47� u.s. at �085 (brennan, J., dissenting; 

marshall, J., joins), quoting Trop, supra note �40.
�6� Gregg, supra note �23, 428 u.s. at �73, quoting Trop, supra note �40.
�62 Resweber, supra note ��9, 329 u.s. at 473-74 (four-justice 

 dissenting opinion).
�63 see Wilkerson, supra note �47.
�64 Glass, supra note ��4, 47� u.s. at �085 (brennan, J., dissenting).



[W]hile beheading results in a quick, relatively painless 
death, it entails frank violence . . . and mutilation . . . 
and disgrace . . . and thus is facially cruel. post-execution 
disfigurement . . . and displaying of the mutilated corpse 
similarly would be forbidden even though this practice 
involves no conscious pain.�65

the Georgia supreme court has similarly concluded that 
conscious suffering cannot be the only consideration in consti-
tutional challenges to a method of execution:

such a limited focus would lead to the abhorrent situation 
where a condemned prisoner could be burned at the stake 
or crucified as long as he or she were rendered incapable 
by medication of consciously experiencing the pain, even 
though such punishments have long been recognized as 
“manifestly cruel and unusual.”�66

[30] We agree that barbarous punishments include those that 
mutilate the prisoner’s body even if they do not cause conscious 
pain. We conclude that such punishments do not comport with 
the eighth amendment’s dignity of man standard.

(iv) No Requirement to Show Legislature Intended 
to Cause Pain or Lingering Death

the state argues that the prisoner must show that the 
Legislature intended to inflict unnecessary pain or a lingering 
death. in the cases it relies on, however, the issue was whether 
a prisoner must show that prison officials were deliberately 
indifferent to a risk of pain in an execution protocol. the issue 
was not whether a state legislature intended the method to 
cause pain. even so, the federal courts do not agree whether a 
plaintiff must show prison officials’ deliberate indifference. the 
seventh circuit held that a prisoner must show two things: that 
there is a significant risk of unnecessary pain during the execu-
tion and that prison officials have been deliberately indifferent 
to that risk in developing an execution protocol.�67 We believe, 

�65 Provenzano, supra note �53, 744 so. 2d at 428-29 (shaw, J., dissenting).
�66 Dawson, supra note �54, 274 Ga. at 334, 554 s.e.2d at �43, citing and quot-

ing In re Kemmler, supra note �0�.
�67 see Lambert v. Buss, 498 f.3d 446 (7th cir. 2007).
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however, that the eighth circuit stated a stronger rationale for 
rejecting a subjective intent requirement.�68

in Taylor v. Crawford,�69 the eighth circuit distinguished 
condition-of-confinement claims from state sanctioned penal-
ties and held that a prisoner does not need to show a prison 
official’s state of mind when the official is carrying out a state 
sanctioned penalty. in Taylor, missouri relied on Resweber.�70 it 
argued that in Resweber, the u.s. supreme court held that the 
prison officials’ second attempt at electrocution was not uncon-
stitutional because there was no purpose to inflict unnecessary 
pain. the eighth circuit, however, concluded that an inquiry 
into state of mind was necessary in Resweber because the sec-
ond attempt was outside what the statute authorized.

also, a federal district court similarly reasoned that a prison 
official’s subjective intent is presumptively shown when the 
pain inflicted is formally meted out as punishment.�7� relying 
on u.s. supreme court precedent, the court reasoned that a 
prison official’s subjective intent is normally relevant only when 
the pain inflicted is not meted out as punishment by a statute or 
sentencing judge. When the official is carrying out an official 
penalty, however, there is no rationale for requiring the prisoner 
to show “an additional culpable mental state on behalf of any 
individual state actors.”�72 this reasoning applies even more 
strongly to state legislatures.

[3�] although the state and federal constitutions prohibit the 
“unnecessary and wanton” infliction of pain, we do not believe 
“wanton” in the context of state sanctioned punishment implies 
a mental state. in a method of execution challenge, “wanton” 
means that the method itself is inherently cruel.�73 We believe 
that if a prisoner were required to show a legislature’s malicious 
intent in selecting a method of punishment, it is unlikely that 

�68 see Taylor, supra note �36.
�69 Id.
�70 Resweber, supra note ��9.
�7� see Harbison, supra note �36.
�72 Id., 5�� f. supp. 2d at 894.
�73 see Resweber, supra note ��9 (four-justice plurality opinion).



courts would ever find any punishment to be unconstitutional. 
and, undoubtedly, a punishment may be cruel and unusual 
despite legislative approval.�74

in Trop v. Dulles,�75 the u.s. supreme court held that a 
statute punishing wartime desertion by forfeiture of citizenship 
was cruel and unusual punishment. notably, the court stated 
it was not entirely clear that “congress fully appreciated the 
fact that [the statute] rendered a convicted deserter stateless.”�76 
the court further stated that while congress had amended the 
statute to ameliorate its effects, the amendments actually cre-
ated graver problems by allowing military officials to arbitrarily 
decide which offenders would be rendered stateless.�77 the 
court was unconcerned whether congress intended to inflict 
cruel and unusual punishment, and it pointedly recognized that 
congress probably did not have this intent. Trop clearly shows 
that legislative intent to inflict cruel and unusual punishment is 
not a relevant consideration in a method-of-punishment chal-
lenge. similarly, four justices in Resweber concluded that state 
officials’ lack of intent to cause pain was irrelevant.�78

[32] scientific knowledge about electricity and its effects 
on the human body has vastly expanded since �9�3, when the 
nebraska Legislature first selected electrocution over hang-
ing.�79 “time works changes, brings into existence new condi-
tions and purposes.”�80 We presume that the Legislature intended 
to select an execution method within constitutional bounds. but 
we conclude that whether the Legislature intended to cause pain 
in selecting a punishment is irrelevant to a constitutional chal-
lenge that a statutorily imposed method of punishment violates 
the prohibition against cruel and unusual punishment.

�74 see Trop, supra note �40.
�75 Id. 
�76 Id., 356 u.s. at 89 n.4.
�77 Id.
�78 see Resweber, supra note ��9.
�79 see �9�3 neb. Laws, ch. 32, § 27��, p. �08.
�80 Weems, supra note ���, 2�7 u.s. at 373.
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[33] in sum, we conclude that the relevant legal standards in 
deciding whether electrocution is cruel and unusual punishment 
are whether the state’s chosen method of execution (�) presents 
a substantial risk that a prisoner will suffer unnecessary and 
wanton pain in an execution, (2) violates the evolving stan-
dards of decency that mark a mature society, and (3) minimizes 
physical violence and mutilation of the prisoner’s body. having 
established the relevant legal standards, we turn to our standard 
of review.

(c) standard of review

(i) Questions of Law and Fact
[34] this challenge to the constitutionality of electrocution 

as a method of execution presents a mixed question of law and 
fact. in constitutional challenges presenting mixed questions 
of law and fact, we normally review the district court’s find-
ings of fact for clear error.�8� here, however, the constitutional 
implications involved in any death penalty case require us to 
independently and scrupulously examine the entire record. in 
challenges to the constitutionality of a method of execution, 
we determine whether the trial court’s conclusions are sup-
ported by substantial evidence.�82 on questions of law, we 
resolve issues independently of the determination reached by 
the court below.�83

[35,36] Whether a method of inflicting the death penalty 
inherently imposes a significant risk of causing pain in an 
execution is a question of fact.�84 the ultimate issue, whether 
electrocution violates the constitutional prohibition against cruel 
and unusual punishment, presents a question of law.�85

�8� see, e.g., State v. Bakewell, 273 neb. 372, 730 n.W.2d 335 (2007); State v. 
Sims, 272 neb. 8��, 725 n.W.2d �75 (2006); State v. Fernando-Granados, 
268 neb. 290, 682 n.W.2d 266 (2004); State v. Burdette, 259 neb. 679, 6�� 
n.W.2d 6�5 (2000).

�82 see Webb, supra note �25.
�83 see State v. Tompkins, 272 neb. 547, 723 n.W.2d 344 (2006).
�84 see, Taylor, supra note �36; Fierro, supra note �36.
�85 see Fierro, supra note �36.



(ii) Deference Due Legislature
[37-39] Legislatures are not required to select the least 

severe penalty possible, so long as the penalty selected is not 
cruelly inhumane or disproportionate to the crime.�86 regarding 
statutory punishments, however, on three occasions we have 
overstated the Legislature’s authority under the constitutional 
prohibition against cruel and unusual punishment. We stated 
that the constitutional provision preventing cruel and unusual 
punishment was not intended to abridge the Legislature’s power 
to select such punishment as it deems most effective in the 
suppression of crime.�87 this statement is clearly too broad. its 
roots can be traced to case law preceding the u.s. supreme 
court’s application in �962 of the 8th amendment to the 
states through the �4th amendment.�88 as noted, the supreme 
court has specifically held that “the eighth amendment is a 
restraint upon the exercise of legislative power,”�89 as is the 
nebraska constitution’s prohibition against cruel and unusual 
punishment. more recently, however, we have stated: “‘the 
Legislature determines the nature of the penalty imposed, and 
so long as that determination is consistent with the constitution, 
it will not be disturbed by the courts on review.’”�90

[40,4�] When we review challenges to criminal statutes, 
we presume that the statutes are constitutional.�9� and the bur-
den to clearly show that a statute is unconstitutional rests 
upon the challenger.�92 Yet presumptions can be overcome, 
and the Legislature cannot establish a method of execution 

�86 State v. Michalski, 22� neb. 380, 377 n.W.2d 5�0 (�985), citing Gregg, 
supra note �23.

�87 Michalski, supra note �86; State v. Ruzicka, 2�8 neb. 594, 357 n.W.2d 457 
(�984); State v. Tucker, �83 neb. 577, �62 n.W.2d 774 (�968).

�88 see Robinson, supra note �24.
�89 Gregg, supra note �23, 428 u.s. at �74.
�90 In re Petition of Nebraska Community Corr. Council, 274 neb. 225, 230, 

738 n.W.2d 850, 854 (2007), quoting State v. Divis, 256 neb. 328, 589 
n.W.2d 537 (�999).

�9� see Thomas, supra note �5.
�92 see State v. Hynek, 263 neb. 3�0, 640 n.W.2d � (2002).
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that offends the constitutional guarantee against cruel and 
unusual punishment.

(d) parties’ contentions
mata contends that his challenge to electrocution is not limited 

to the current protocol, which the department of correctional 
services adopted in 2004. he argues that electrocution is cruel 
because it burns and mutilates the body and presents an unnec-
essary risk of pain. he also argues that electrocution no longer 
comports with evolving standards of decency because every 
state that authorizes the death penalty, except nebraska, has 
rejected electrocution.

the state, of course, views the matter differently. the state 
contends that the district court concluded mata failed to carry 
his burden of proof under the appropriate constitutional stan-
dard. that argument, however, relies upon a constitutional 
standard that we have rejected—a requirement that the prisoner 
show a legislative intent to cause pain and suffering. the state 
also argues that even if the prisoner remains conscious for �5 
to 30 seconds, no basis exists for concluding that electrocution 
involves unnecessary pain. finally, the state argues that it is 
“undisputed that electrocution can and does cause the instanta-
neous death of a condemned prisoner.”�93

although mata contends that his challenge is directed at 
electrocution and not at the current protocol, an understanding 
of the current protocol is important because of its similarity to 
earlier electrocution procedures. We begin by explaining why 
the protocol was changed in 2004.

(e) nebraska statutes require a continuous electric current 
but fail to specify its strength or force

in 2000, the district court determined, in part, that the state’s 
�994 electrocution protocol did not comply with § 29-2532 
because the current was not continuous. this order was part 
of the record in Mata I. section 29-2532 provides in part that 
“[t]he mode of inflicting the punishment of death, in all cases, 
shall be by causing to pass through the body of the convicted 

�93 brief for appellee at 46.



person a current of electricity of sufficient intensity to cause 
death; and the application of such current shall be contin-
ued until such convicted person is dead.” the �994 protocol 
required prison officials to apply two 30-second sequences of 
electric current for a �55-pound person, with a 20-second pause 
in between shocks. in each sequence, the protocol called for 
officials to apply 2,450 volts for 8 seconds, followed by 480 
volts for 22 seconds. in the �990’s, prison officials applied four 
sequences of current to electrocute three prisoners.

in response to the district court’s order, prison officials 
changed the protocol in 2004. the new protocol is also stan-
dardized to a �55-pound person. but the new protocol requires 
prison officials to apply 2,450 volts of electric current in one 
�5-second continuous application.

the exact strength of the current is unknown. the protocol 
does not specify the amperage, which is the measure of elec-
trical energy in a current. a retired prison administrator who 
developed the original protocol in the �980’s testified that he 
had an ammeter installed. he explained that he did this because 
the risk of fire from the sponges drying out increases if 8 to �0 
amperes are applied for too long. he stated that the state uses 
6 to 8 amperes and no more than �0. but the executing official 
for the �990 electrocutions believed the ammeter simply showed 
the system was working within the correct range. he did not 
recall the amperage used or watch the voltage meter during the 
�990 electrocutions. during electrocutions, prison officials do 
not record the amperage or voltage or use a regulator to ensure 
that the voltage does not drop below the required amount.

the strength of an electric current flowing through a conduc-
tor can be calculated if the voltage and a conductor’s resistance 
to a current are known. but as the district court noted, experts 
do not agree on the human body’s resistance as a conductor. 
ronald k. Wright, m.d., the certified pathologist who recom-
mended the state’s 2004 protocol, testified that it would be 
unethical for physicians to make these determinations and that 
states do not measure the voltage exiting a prisoner’s body 
during an electrocution. because he had to rely on medical 
journals from the �890’s, he did not know whether a prisoner’s 
size or height would affect the body’s resistance. because there 

 state v. mata 5�

 cite as 275 neb. �



52 275 nebraska reports

has never been monitoring, the strength of the current flow-
ing through a prisoner’s body in nebraska electrocutions is 
unknown. this evidence supports the district court’s finding 
that the effect of electric current in a prisoner’s body cannot 
be predicted.

(f) preparations for electrocution
before the execution, the prisoner’s head and left leg are 

shaved where the electrodes will be placed. both the state and 
defense experts agree that a high voltage electric current causes 
the body to violently react with muscle contractions. shock 
victims have been known to suffer broken bones and dislocated 
joints from the force of these contractions. consequently, offi-
cials must tightly strap the prisoner’s torso, hips, arms, legs, 
ankles, and wrists to the electric chair. Witnesses observed 
prisoners slamming against these straps during an electrocution. 
also, officials fasten the prisoner’s head to the chair with a wide 
leather strap across the face, with a cutout for the nose.

after the prisoner is strapped in tightly, officials place a 
3�⁄4-inch circular electrode plate on the crown of the prisoner’s 
head and a similar grounding electrode on the prisoner’s left 
calf to create a circuit path through the body. they place larger 
natural sponges, which have been soaked in a saline solution, 
under each electrode next to the prisoner’s skin. the saline ions 
form a bridge between the prisoner’s body and the electrodes 
and are intended to keep the electricity from flowing outside 
the body. electricity follows ions and will seek the path of least 
resistance. Wright testified that the sponge must be damp or the 
sponge and the prisoner may catch on fire.

(g) the prisoner’s body is burned
burning of the prisoner’s body is an inherent part of an 

electrocution. Wright testified that under the protocol he recom-
mended, there would be burning and the possibility of severe 
skin burns in the last seconds of the �5-second application. he 
stated that the prisoner’s skin could reach a temperature of 200 
degrees. the protocol shows that the state expects burning and 
keeps a fire extinguisher close by.



during an electrocution, the executing official watches for 
smoke coming from the prisoner’s head or leg. but the execut-
ing official for the three electrocutions performed in the �990’s 
testified that only smoke from the head would require interrup-
tion of the current, not smoke from the leg. further, the proto-
col requires officials to interrupt the current only for extensive 
smoke; officials anticipate smoke equivalent to a burning cigar. 
if flames appear, the protocol requires officials to stop the cur-
rent to check the sponges and tighten the electrodes.

under the �994 protocol used during the three �990’s elec-
trocutions, witnesses testified that they saw smoke coming from 
the prisoner’s leg and could smell burning flesh in the view-
ing room. a media witness of the �997 electrocution reported 
seeing smoke coming from the prisoner’s head also. a prison 
official testified that he had smelled a lingering odor of burning 
flesh in the death chamber after all three electrocutions. the 
coroner’s reports showed that there were severe ring burns on 
the prisoners’ heads where officials had attached the electrode 
plate. a witness also testified to viewing a prisoner’s body after 
an electrocution. she reported sagging skin on the sides of the 
prisoner’s head from the temple areas and cheeks to above and 
behind the ears.

the state concedes that burning is an inherent part of an 
electrocution but contends that it is localized. the district court, 
however, found that current density is highest at the electrodes 
and especially in the left leg. the left leg is where all of the 
current must pass to exit to the ground electrode. third-degree 
burns and charring often appear at the head and left leg elec-
trodes. defense experts reviewing post mortem photographs of 
the prisoners concluded the electric current was causing severe 
burning and charring of the prisoners’ left legs from the knee 
to the foot. in addition, the current vaporizes water in the skin 
causing severe steam burns and blistering, and leaving the skin 
in some areas separated and sagging following an electrocution. 
We disagree with the state’s characterization of the burning as 
localized. the evidence shows that severe burning is also likely 
to be present under the 2004 protocol.
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(h) 2004 protocol Will not eliminate risk of 
prisoner burning or catching fire

in �994, prison officials changed the protocol to remove 
medical personnel from execution activities. also, the 2004 
protocol does not require a physician to be present. under 
the 2004 protocol, after officials stop the current, they must 
wait �5 minutes before calling a coroner. the protocol, how-
ever, does not specify what officials should do if the coroner 
finds that a prisoner is still alive. but the warden testified 
that if a prisoner were alive after �8 minutes, an official 
would repeat the sequence. the executing official for the 
�990’s electrocutions also testified that if a prisoner were still 
alive, an official, after checking the equipment, would repeat 
the sequence.

Wright admitted that under the 2004 protocol, the sponge 
could be dry by the time a coroner arrives. he stated that the 
drying out of the sponge is one reason the current cannot be 
applied much longer than �5 seconds. he explained that the 
possibility of a fire is why officials must have a fire extin-
guisher close. so, by the time a coroner is called, �5 minutes 
after the current is stopped, if the prisoner is still alive, prison 
officials will need to replace the sponges before reapplying 
the current to avoid a fire from a dry sponge. but even if 
they do this, the risk remains that the prisoner’s leg will burn 
at the exit point because the tissue will have already been 
deeply burned.

nebraska used imported executioners to perform electrocu-
tions from �920 to �959, and they employed different methods. 
for example, in �959, the executioner applied 2,200 volts to 
the prisoner five separate times. in �929, however, the state 
applied 2,300 volts for �9 seconds, which is a similar applica-
tion to that of the 2004 protocol. because physicians deter-
mined that the prisoner was still alive, officials applied the 
current again. heavy brown smoke from the prisoner’s burning 
leg filled the room. this shows the current protocol will con-
tinue the mutilation of prisoners’ bodies. it also supports the 
district court’s conclusion that some prisoners will be tortured 
 during electrocutions.



(i) district court found some prisoners Would 
experience unnecessary pain and torture

the district court’s 2005 order in this appeal illuminates an 
electrocution’s gruesome effects and refutes the state’s argu-
ment that the court found mata failed to meet his burden of 
proof. We summarize the important points.

the court made six specific findings regarding an electric 
current’s physiological effects on humans. first, high voltage 
causes intolerable pain sensations by direct excitation of periph-
eral sensory nerves. second, electricity causes widespread exci-
tation of brain neurons. third, applying external electricity to 
the brain can damage brain neurons by interrupting their natural 
polarity and lead to the loss of neuron function. the court con-
cluded, however, that the loss of function was most critical in 
the brain stem because those neurons are the most indispens-
able to respiration and life. fourth, high voltage causes intense 
muscle contractions throughout the body, called muscle tetany. 
the muscles remain locked in full contraction as long as the 
current is applied. fifth, high voltage will not cause fibrilla-
tion of the heart. fibrillation is an arrhythmia in which the 
heart quivers in a chaotic pattern instead of intermittently con-
tracting.�94 sixth, current flowing through the body will cause 
thermal heating, known as joule heating. but it is impossible 
to predict heating in any particular part of the body because of 
wide variations in the current flow.

the court concluded that it was unknown what path the cur-
rent would take from the head electrode to the ground electrode 
on the left leg. it stated that experts sharply disagreed over the 
mechanism of death in an electrocution. the state’s experts 
believed that electroporation of neurons would cause instan-
taneous and irreversible loss of brain function. the defense 
experts believed that the current caused damage to essential 
organs of the body and that death eventually resulted from the 
lack of oxygenated blood. the court concluded that the state’s 
theory of instantaneous death assumed a substantial amount 
of current going to the brain, which was impossible to know. 
the court observed, “[i]f the state’s explanation of the logic 

�94 dorland’s illustrated medical dictionary 625 (27th ed. �994).
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of the mechanisms of electrocution and its merit as a means 
of executing the death penalty are true, it is hard to understand 
why virtually all of the world has abandoned the practice except 
for nebraska.”

the court found that the skull would limit how much current 
went to the brain. apart from the current’s full power exiting 
the left leg, the court did not believe the current going to other 
parts of the body, including the brain, could be determined. 
such a determination was difficult because the body is a large 
mass and humans are not predictable conductors. but because 
the current would result in the frozen contraction of muscles, 
it found that a prisoner’s heart would be unable to pump blood 
during the application of current. this would starve the brain 
and other vital organs of oxygenated blood and cause uncon-
sciousness within �5 to 30 seconds.

nonetheless, the court recognized that hearts frequently 
restart on their own. it noted that nebraska’s history, and the 
history of electrocutions overall, showed that one application of 
current will sometimes not kill a condemned prisoner. “since 
it is clear that there is still a pulse or breathing in a number of 
instances . . . it seems equally clear that an inmate could revive 
and regain consciousness after application of current under the 
�980s nebraska protocol and that some have revived after pro-
tocols used in other cases.” it found that whether nebraska’s 
inmates had regained consciousness and experienced unneces-
sary pain during an electrocution is unknown. it observed that 
the state will obviously reapply the current until the prisoner is 
dead but stated that it was impossible to know which prisoners 
would require a second jolt.

because the current’s strength and density in different parts 
of the body could not be predicted, the court concluded that 
experts for both sides would sometimes be correct about the 
mechanism of death. the court summed up its own findings and 
conclusions as follows:

the proposition that judicial electrocutions always result 
in instantaneous and irreversible brain death with the brain 
approaching the boiling point is a myth. it is probably 
the case that some instances of judicial electrocutions do 



result in instantaneous brain death. it is certainly true that 
all of them do not.

. . . electrocution as a method of executing condemned 
prisoners is an extremely violent method of accomplish-
ing death. it includes some burning, smoke, and involves 
extreme contortion of muscles and tissue of almost every 
part of a person’s body. it includes no effort at all to anes-
thesize the person into unconsciousness before the mecha-
nisms of death are employed.

. . . .

. . . the current mode used for an electrocution in 
nebraska . . . will result in instantaneous death in some 
cases, and will almost certainly not result in death at all in 
some cases. in still others, it will result in a mechanism of 
death from anoxia with the condemned most likely being 
unconscious during much of the time it takes to die. it is 
unknown what the number of cases will be, nor is it pos-
sible to predict which case will have which result. the 
current mode used for a judicial electrocution is untested 
. . . .

. . . .

. . . [t]here is no question that the nebraska practice of 
executing condemned prisoners exclusively by electrocu-
tion is unique, outdated, and rejected by virtually all the 
rest of the world; including practices for the euthanasia of 
non-human animals. there is also no question that its con-
tinued use will result in unnecessary pain, suffering, and 
torture for some, but not all of [the] condemned murder-
ers in this state. Which ones or how many will experience 
this gruesome form of death and suffer unnecessarily; and 
which ones will pass with little conscious suffering cannot 
be known.

contrary to the state’s argument, the court did not find that 
mata had failed to meet his burden of proof. nothing in the 
evidence or the court’s order supports the state’s argument 
that electrocution indisputably results in instantaneous death. 
the experts clearly dispute this contention. notwithstanding 
its findings, the court concluded that it was bound by this 
court’s decisions and must overrule mata’s motion to declare 
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 electrocution unconstitutional as a matter of law. Yet, it clearly 
found that some prisoners would remain conscious for �5 to 
30 seconds or during the entire application of the current. it 
further found it was unknown whether the three nebraska pris-
oners electrocuted in the �990’s had regained consciousness 
during the pauses between sequences. but the court found that 
some prisoners could revive and have revived and regained 
consciousness under similar protocols and other protocols. the 
evidence fully supports those findings and undercuts the state’s 
theory of instantaneous death.

(i) Heart Capable of Restarting
the district court correctly noted that the experts do not 

agree on how death occurs in an electrocution. all the experts 
testifying about the effect of a high voltage current on the heart 
believed that the heart could sometimes beat again after the cur-
rent was stopped. this is because the heart has built-in regulators 
 independent of the brain. only a forensic pathologist for the 
defense believed that in most cases, a prisoner’s heart could not 
recover its normal rhythm after the current was stopped.

as the district court found, however, physicians have detected 
heartbeats after the current is stopped—notably in nebraska’s 
�929 execution. a physicist for the defense explained that there 
is a well-recognized range of electrical strengths that will cause 
fibrillation of the heart. electric currents with strengths above 
or below this range will not cause fibrillation, and 2,450 volts 
is above the range. While the heart will not effectively pump 
blood during the application of the current, he believed it would 
almost always recover.

similarly, Wright, the state’s expert, had assisted with a few 
autopsies after judicial electrocutions and believed the autop-
sies showed that the prisoners’ hearts almost always start beat-
ing again. this evidence supports the district court’s finding 
that some prisoners’ hearts will beat rhythmically again after 
the current is stopped.

(ii) State’s Theories of Instantaneous Loss of Brain Function
the defense experts disputed the state’s theory that prisoners 

would always lose consciousness. the state’s contention that 



electrocution does not subject prisoners to unnecessary pain 
depends on Wright’s theories: the electric current would cause 
instantaneous and irreversible electroporation of brain neurons 
or thermal heating of neurons would reach the point of causing 
cell death within 4 to 5 seconds. if correct, either theory would 
mean instantaneous or near-instantaneous loss of brain function 
and consciousness.

Wright testified that under the nebraska protocol, irrevers-
ible loss of brain functioning would occur within � second, or 
“the speed of light.” he had suggested applying the electric 
current for �5 seconds to cover any possible variations. he 
believed the mechanism of death in a judicial electrocution 
is asphyxiation: the prisoner is unable to breathe because 
of instantaneous electroporation of neurons. another state’s 
expert, b.J. Wilder, m.d., a neurologist, also testified that the 
brain would be instantly depolarized, causing cell death. as the 
district court explained, electric current can disrupt the natural 
polarity of neurons. if the electroporation is severe enough and 
long enough, it causes denaturation of the neurons. denaturation 
is a disruption of a cell’s protein configuration, which damages 
the physical properties of the cell’s proteins and results in its 
loss of function. it can be caused by heat or other physical 
or chemical means.�95 Wright believed a secondary cause of 
death was joule heating, which would cause the brain to reach 
a temperature of ��0 degrees and to stop functioning within 
4 to 5 seconds.

Wright based his theories on a few autopsies of electrocuted 
prisoners in which he had assisted. his theory also relied on 
temperature recordings of prisoners’ cerebrums after their elec-
trocutions in florida. the cerebrum is the main two-hemisphere 
portion of the brain in the upper part of the cranial cavity.�96 
Wright had recorded the brain temperatures of between 6 and 
�2 prisoners between �977 and �993. the bodies had been 
removed from the prison to a location about ��⁄2 hours away 
before the brain temperatures were taken. Wright did not have 
specific data, but he remembered that many temperatures were 

�95 Id. at 440.
�96 see id. at 302.
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around 98 to �00 degrees and that one temperature had been as 
high as ��2 degrees.

Wright stated that he knew the brains had denatured because 
normally they have the consistency of gelatin but they had 
firmed up. he testified that there is no microscopic evidence that 
neurons have denatured due to thermal heating or depolariza-
tion because the heating is not high enough to cause observable 
post mortem changes. he did not report discoloration of brain 
tissue and specifically stated that the brain looked normal.

(iii) Defense Experts Reject State’s Theories
the defense experts who disputed Wright’s theories included 

thomas L. bennett, m.d., a forensic pathologist; donald d. 
price, ph.d., a neurophysicist; and John p. Wikswo, Jr., ph.d., 
a physicist who had studied the effects of electrical injury. 
they rejected Wright’s theories of instantaneous depolarization 
and denaturation of neurons because they believed he based 
his theories on an assumption that all of the current enters 
the brain.

Wright admitted that he based his calculation of thermal 
heating of the brain on his belief that all of the current enters 
the brain. he also admitted that a significant delay had occurred 
before anyone took the brain temperatures he had recorded 
and that he did not know the ambient temperatures during the 
delay. finally, he admitted that florida applied current to pris-
oners for almost twice as long as nebraska’s 2004 protocol 
requires and that many of the temperatures were around 98 to 
�00 degrees.

the defense experts believed that only 5 to �0 percent of the 
electric current, and possibly as little as 2 percent of the cur-
rent, would pass through the skull to the brain. they explained 
that because the skull is a poor conductor of electricity, it will 
shunt the current away from the brain. that is, the path of least 
resistance is around the prisoner’s head.

they believed that cell death is a process and that instan-
taneous loss of brain function was highly unlikely. they also 
believed that the deeper parts of the brain controlling con-
sciousness and respiration could function even if some parts are 
damaged. they testified that after an electrocution, there is no 



medical evidence of massive damage in the brain, which would 
indicate instantaneous death, or total loss of neuron function. 
although there are other pathways through which an electric 
current could enter the brain—e.g., veins and nerves—Wikswo 
did not believe that the current would follow those pathways in 
a judicial electrocution. he explained that the grounding elec-
trode on the prisoner’s leg would generally cause the current to 
move from the top down.

several physical observations supported these opinions. for 
example, most of the physical damage is on the outside of the 
body. the burn rings frequently noted on prisoners’ heads show 
that the electric current arcs around the sponge and moves 
out from the electrode radially around the head. if the current 
were going straight down, there would be a burn disk. bennett 
reviewed photographs of all three prisoners electrocuted in 
nebraska during the �990’s. he noted that the burning on one 
prisoner’s scalp was consistent with arcing from the sponge and 
the skin’s resistance to current. he believed that the circular 
burning on the sides of another prisoner’s head showed the 
 current—following the path of least resistance—had gone down 
the sides of his scalp to his neck and body. similarly, Wikswo 
noted that in a judicial electrocution in nebraska, a burn on the 
side of a prisoner’s neck showed that the current had gone around 
the outside of his head and entered his body at the neck.

in addition, Wikswo and price had reviewed autopsy reports 
from other states and testified that there was no evidence of 
massive damage of prisoners’ brains and only isolated spots 
of denaturation in those brains. price disagreed with Wright 
that there is no microscopic evidence of denaturation. he had 
deliberately denatured cells and observed the structural disorga-
nization caused by the breakdown of protein. he testified that 
microscopic observation of brain sections from electrocuted 
prisoners showed no signs of denaturation. regarding Wright’s 
testimony that the brains of electrocuted prisoners were “firmed 
up,” bennett testified that denaturation of the brain is a process 
that continues after death so that findings in an autopsy do not 
necessarily reflect the brain’s condition at death.

in contrast to Wright’s testimony, Wikswo testified that the 
primary indication of thermal denaturation of brain tissue is 

 state v. mata 6�

 cite as 275 neb. �



62 275 nebraska reports

 discoloration. reports of isolated spots showing denaturation 
could have been caused by secondary heating of the skull under 
the electrode or by the current passing through the skull. but 
if a significant amount of the current was entering the brain, 
Wikswo and price testified that they would have expected to 
see more damage to other parts of the brain. instead, other 
parts of the brain showed no discoloration. price testified that 
the isolated spots indicated that the current, which did enter the 
brain, was not uniform.

although the experts disputed much of the physical evidence 
regarding denaturation, the strongest physical evidence that 
undercuts Wright’s theories of total loss of brain function are 
signs of respiration.

defense experts explained that parts of the brain located in 
the brain stem and extending up to the midbrain area control 
respiration and consciousness. these areas are deep within 
the brain, away from the skull where the electrode plate is 
attached. these areas of the brain are also the most resilient. 
because consciousness and respiratory control centers are in 
close proximity, if a prisoner is still breathing after the current 
is stopped, then it is likely that neither area has been depolarized 
to the point of incapacity. bennett explained that even if elec-
troporation had injured neuron cells to the point that they will 
die, the effect is like a bad burn to a body. the person does not 
die immediately but dies as the effects keep overwhelming the 
person’s ability to recover. he stated that even after prolonged 
exposure to high voltage, persons still have brain function; they 
do not die immediately.

regarding loss of brain function, Wright testified that the 
best indication of brain death was whether a person can breathe 
unassisted. Yet, he admitted that if a prisoner were still breath-
ing, it indicated significantly less current had passed through 
the brain than he had predicted. also, he admitted that evidence 
of respiration could not be reconciled with his theory that the 
brain instantly stops functioning. finally, he admitted that if 
the prisoner were still able to breathe after the current were 
stopped, the prisoner could obtain more brain function and even 
 possibly survive.



(iv) Evidence Shows Some Prisoners Still Alive
the state does not conduct autopsies of electrocuted prison-

ers to review the effects of electric current on the body or the 
condition of internal organs. but physicians were present at 
all of the electrocutions in nebraska before �994 and checked 
prisoners for signs of life. nebraska electrocuted �5 men from 
�920 to �997. there are obviously no longer witnesses of the 
early executions, so we refer to newspaper accounts in those 
cases that are part of this record. the evidence shows that in 
three known executions, or 20 percent of the total, physicians 
or eyewitnesses reported that the prisoner was still breathing or 
alive after the initial application of current. the most dramatic 
account of a prisoner’s being alive after the current was stopped 
involved almost the same voltage and length as are provided for 
in the 2004 protocol.

in the �929 electrocution discussed above, the executioner 
applied a current with �5 amperes and 2,300 volts for �9 sec-
onds. after officials removed the straps, the physicians exam-
ined the prisoner. during the second physician’s examination, 
the prisoner’s chest moved, and “[c]onvulsive heaving of the 
youth’s chest and a deep throaty rattle soon gave evidence that 
[the prisoner] was still breathing.” this movement continued at 
intervals that became shorter and shorter, followed by a throaty 
rattle “like a deep snore” that also continued at intervals. the 
physicians again listened for his heartbeat and signaled to the 
executioner to reapply the current.

furthermore, the evidence indicates that in the �994 elec-
trocution, the state applied 2,450 volts for �7 seconds and that 
the prisoner was still breathing afterward. as noted, the �994 
protocol required prison officials to apply two sequences of 
current: 2,450 volts for 8 seconds, followed by 480 volts for 22 
seconds. however, the prison administrator who developed the 
�994 protocol testified that in �994, he recommended officials 
apply the 2,450-volt current for �7 seconds instead of 8 seconds 
in the first sequence, because the prisoner weighed 2�2 pounds. 
he believed his recommendation was accepted. no other testi-
mony refutes or confirms this alteration. but if true, in �994, 
the state had to apply 2,450 volts for 2 seconds longer than 
the �5 seconds required by the 2004 protocol. an eyewitness 
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 testified that the prisoner appeared to be breathing after the 
executioner stopped the initial current and that she heard him 
make a low guttural growl near the end of the second jolt.

as the district court noted, nebraska is not unique in reports 
of prisoners breathing after the current is stopped. a defense 
expert, who had extensively reviewed eyewitness accounts of 
electrocutions in other states, testified that prisoners occa-
sionally show signs of consciousness during an electrocution. 
for example, he stated that a second application of current 
was required in �5 percent of the electrocutions conducted in 
Virginia. he had also reviewed �5 narrated audiotapes of judi-
cial electrocutions in Georgia. in two cases, there were signs of 
consciousness. one prisoner had a nervous tic and was bobbing 
his head when he was led into the death chamber. after the first 
current sequence, the officials noted that he was still breathing 
and then started to bob his head again.

similarly, defense experts testified that many reports exist of 
prisoners still breathing after the current is stopped. they also 
pointed out there are many examples of high voltage shock vic-
tims who survived. those victims reported remaining conscious 
throughout the shock, even when their head is the point of 
contact with a high voltage current. bennett testified that indi-
viduals had retained full consciousness about 50 percent of the 
time. persons who survived these shocks reported excruciating 
pain. defense experts do not believe that prisoners are rendered 
instantly unconscious in a judicial electrocution and that they 
suffer similarly while conscious.

(v) Sources of Pain in an Electrocution
obviously, a conscious prisoner would suffer excruciating 

pain from the electrical burning that is occurring in the body. 
but defense experts explained that there are other ways a high 
voltage current causes pain. price had extensively researched 
pain mechanisms in the brain. he explained that the electric cur-
rent that did enter the brain would excite multiple areas in the 
brain known to cause pain when electrically stimulated. also, 
alternating current, which alternates in polarity 60 times per 
second and is used in electrocutions, is known to repetitively 
excite nerve tissue. price also testified that a prisoner would 



experience extreme air hunger because the prisoner cannot 
breathe while his or her diaphragm is rigidly contracted.

bennett testified that he did not believe a prisoner’s thalamus, 
which is the sensory relay center in the midbrain area, is com-
pletely destroyed in an electrocution; thus, a prisoner experi-
ences extreme pain and suffering from electrical stimulation of 
sensory nerves in the skin and muscles. he explained that the 
skin is rich in nerve fibers with skin receptors that send mes-
sages to the brain when stimulated. Wikswo explained that the 
brain could not distinguish between different types of stimula-
tions of pain receptors in the body or skin. muscles also have 
pain receptors, so the violent contractions of muscles through-
out the body would be painful. in addition, the heart’s contrac-
tion is like the pain of a heart attack.

Wright admitted that when an electric current passes through 
the body from hand to hand, shock victims who suffer depolar-
ization in their joints do not instantly lose functioning in their 
arms and hands and still feel intense pain. further, his admis-
sions during cross-examination bolster the defense experts’ 
opinions that this type of conscious suffering is possible.

(vi) Evidence Supports Court’s Finding That Some 
Prisoners Will Experience Unnecessary 

Pain, Suffering, and Torture
this evidence substantially supports the district court’s con-

clusion that electrocution “will result in unnecessary pain, suf-
fering, and torture” for some condemned prisoners. contrary 
to the state’s argument, there is abundant evidence that pris-
oners sometimes will retain enough brain functioning to con-
sciously suffer the torture high voltage electric current inflicts 
on a human body. the evidence supports the district court’s 
statement that instantaneous and irreversible brain death is a 
myth. as Wright admitted, “[i]f you reduce the amount of cur-
rent or you interpose something with a high resistance in that 
same pathway, then you will create an implement of torture.” 
according to the evidence, that “something” in some cases is 
the prisoner’s skull.

the evidence also supports the district court’s statement that 
the evidence shows one application of current will not always 
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kill a prisoner. and sometimes, a prisoner will die more slowly 
from oxygen deprivation and damage to the body’s vital organs. 
the state’s expert admitted that a prisoner who can breathe 
could survive and regain more brain function, even assuming 
that the prisoner lost total consciousness during the application 
of the current. no one knows how long a prisoner could lan-
guish in agony, attempting to breathe, while the state passively 
waits to see if he or she dies.

this evidence shows that death and loss of consciousness 
is not instantaneous for many condemned prisoners. far from 
the assumption in early u.s. supreme court decisions that 
“[e]lectrocution has been approved only in a form that elimi-
nates suffering,”�97 the evidence here shows that electrocution 
inflicts intense pain and agonizing suffering. the record sup-
ports the district court’s statement that no expert could predict 
with certainty the result for any particular condemned prisoner. 
but certainty is not required. the standard is whether the pun-
ishment creates a substantial risk that a prisoner will suffer 
unnecessary and wanton pain in an execution.

We reject the state’s argument that electrocution would not 
be cruel and unusual punishment if a prisoner remained con-
scious for �5 to 30 seconds. fifteen to thirty seconds is not a 
blink in time when a human being is electrically on fire. We 
reject the state’s argument that this is a permissible length of 
time to inflict gruesome pain. it is akin to arguing that burn-
ing a prisoner at the stake would be acceptable if we could be 
assured that smoke inhalation would render him unconscious 
within �5 to 30 seconds.

[42] Given the evidence and the district court’s finding 
thereon, we conclude that electrocution will unquestionably 
inflict intolerable pain unnecessary to cause death in enough 
executions so as to present a substantial risk that any prisoner 
will suffer unnecessary and wanton pain in a judicial execution 
by electrocution.

�97 Resweber, supra note ��9, 329 u.s. at 474 (four-justice dissent-
ing opinion).



(j) conclusion: electrocution is cruel and 
unusual punishment

[43] besides presenting a substantial risk of unnecessary 
pain, we conclude that electrocution is unnecessarily cruel in 
its purposeless infliction of physical violence and mutilation of 
the prisoner’s body. electrocution’s proven history of burning 
and charring bodies is inconsistent with both the concepts of 
evolving standards of decency and the dignity of man. other 
states have recognized that early assumptions about an instan-
taneous and painless death were simply incorrect and that there 
are more humane methods of carrying out the death penalty. 
examined under modern scientific knowledge, “[electrocution] 
has proven itself to be a dinosaur more befitting the labora-
tory of baron frankenstein than the death chamber” of state 
prisons.�98 We conclude that death by electrocution as provided 
in § 29-2532 violates the prohibition against cruel and unusual 
punishment in neb. const. art. i, § 9.

(k) resolution
having concluded that electrocution is cruel and unusual 

punishment, we face the question of how to dispose of this 
appeal. the fact remains that although the nebraska stat-
utes currently provide no constitutionally acceptable means 
of executing mata, he was properly convicted of first degree 
murder and sentenced to death in accord with nebraska law. 
We have already affirmed his conviction.�99 his sentence of 
death, although it cannot be implemented under current law, 
also remains valid.

[44,45] under nebraska law, the sentencing panel can fix 
the sentence either at death or at life imprisonment.200 because 
a panel’s sentencing authority does not extend beyond that, the 
method of imposing a death sentence is not an essential part of 

�98 Jones v. State, 70� so. 2d 76, 87 (fla. �997) (shaw, J., dissenting).
�99 see Mata I, supra note 2. 
200 see neb. rev. stat. § 29-2522 (cum. supp. 2006).
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the sentence.20� and nebraska’s statutes specifying electrocu-
tion as the mode of inflicting the death penalty are separate, 
and severable, from the procedures by which the trial court 
sentences the defendant.202 in short, that a method of execution 
is cruel and unusual punishment “‘“bears solely on the legality 
of the execution of the sentence and not on the validity of the 
sentence itself.”’”203 because we find no error in imposing a 
sentence of death, we affirm the district court’s judgment.

[46] on direct appeal in a capital case, our responsibility 
extends beyond the validity of the conviction and sentence. We 
are also charged with the duty to administer and supervise the 
implementation of the death penalty by appointing the day for 
execution of the sentence and issuing a death warrant.204 it is 
in exercising that duty that we have considered whether elec-
trocution is constitutional.205 and obviously, the state cannot 
carry out mata’s sentence without a constitutionally acceptable 
method of execution.

thus, although we affirm the judgment, we decline to “appoint 
a day certain for the execution of the sentence”206 and stay 
mata’s execution.207 When the state moves that an execution 

20� see, State v. McDermott, 200 neb. 337, 263 n.W.2d 482 (�978); Iron Bear 
v. Jones, �49 neb. 65�, 32 n.W.2d �25 (�948). cf., Malloy, supra note 
��5; Poland v. Stewart, ��7 f.3d �094 (9th cir. �997); State v. Jones, 200 
La. 808, 9 so. 2d 42 (�942); State v. Brown, 342 mo. 53, ��2 s.W.2d 568 
(�938); State v. Fitzpatrick, 2�� mont. 34�, 684 p.2d ���2 (�984); Alberty 
v. State, �0 okla. crim. 6�6, �40 p. �025 (�9�4); Ex parte Granviel, 56� 
s.W.2d 503 (tex. crim. app. �978) (en banc).

202 see, § 29-2532 and neb. rev. stat. § 29-2533 (reissue �995); �9�3 neb. 
Laws, ch. 32, § �, p. �08. cf. Dawson, supra note �54.

203 see, People v. Samayoa, �5 cal. 4th 795, 864, 938 p.2d 2, 48, 64 cal. rptr. 
2d 400, 446 (�997). accord People v. Holt, �5 cal. 4th 6�9, 937 p.2d 2�3, 
63 cal. rptr. 2d 782 (�997). see, also, Com. v. Terry, 5�3 pa. 38�, 52� a.2d 
398 (�987). 

204 see, Moore, supra note 97; State v. Palmer, 246 neb. 305, 5�8 n.W.2d 899 
(�994); neb. rev. stat. § 29-2528 (reissue �995).

205 see Moore, supra note 97.
206 § 29-2528.
207 see Moore, supra note 97.



date be set, in addition to the other requirements for such a 
motion,208 the state should allege, and be prepared to demon-
strate, that a constitutionally acceptable method of carrying out 
mata’s sentence is available.

Vi. concLusion
mata’s sentence of death is affirmed. but under our system 

of government, while the Legislature may vote to have the death 
penalty, it must not create one that offends constitutional rights. 
We recognize the temptation to make the prisoner suffer, just 
as the prisoner made an innocent victim suffer. but it is the 
hallmark of a civilized society that we punish cruelty without 
practicing it. condemned prisoners must not be tortured to 
death, regardless of their crimes.

and the evidence clearly proves that unconsciousness and 
death are not instantaneous for many condemned prisoners. 
these prisoners will, when electrocuted, consciously suffer the 
torture that high voltage electric current inflicts on the human 
body. the evidence shows that electrocution inflicts intense pain 
and agonizing suffering. therefore, electrocution as a method 
of execution is cruel and unusual punishment in violation of 
the nebraska constitution, article i, § 9. and, without a consti-
tutionally acceptable method of execution, mata’s sentence of 
death is stayed.

SeNteNce affirmed, aNd executioN Stayed.

208 see Palmer, supra note 204.

heavicaN, c.J., concurring in part, and in part dissenting.
although i agree with the first seven parts of the majority’s 

analysis, i respectfully dissent from the majority’s conclusion 
that electrocution—a means of execution used in america for 
well over a century—is no longer constitutional. i therefore 
write separately to not only voice my dissent from that con-
clusion, but also to express sincere reservations with several 
aspects of the analysis used to generate it.

i.
early in its analysis, the majority acknowledges that the 

u.s. supreme court has indicated electrocution is not cruel 
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and unusual. accordingly, the majority concedes that it has 
no authority to hold that electrocution violates the eighth 
amendment. but as it is this court’s “duty to safeguard our 
state constitution,” the majority purports to resolve whether 
“electrocution is prohibited by the nebraska constitution’s pro-
scription against inflicting cruel and unusual punishment.” after 
a lengthy analysis, the majority concludes that electrocution is, 
in fact, a violation of the nebraska constitution.

the concern, of course, is that we have long held that our 
constitution’s cruel-and-unusual-punishment provision is no 
more stringent than is the eighth amendment to the federal 
constitution.� thus, if the nebraska constitution does not 
require anything more than the federal constitution regarding 
cruel and unusual punishment, and the u.s. supreme court has 
indicated that electrocution is not cruel and unusual under the 
federal constitution, i cannot see how electrocution violates the 
nebraska constitution.

a.
conceivably, the majority could have reached its result by 

merely overruling the cases which established the similarity 
between the nebraska and federal constitutions. however, the 
majority’s opinion lacks any such declaration. i trust that if the 
majority intended such a sweeping change in our constitutional 
doctrine, it would have done so explicitly.

moreover, even if the majority had held that the nebraska 
constitution requires more than the federal constitution, such a 
position would be difficult to defend. as the majority acknowl-
edges, the cruel-and-unusual-punishment provision in article 
i, § 9, of the nebraska constitution contains the exact same 
language as that found in the eighth amendment. both provi-
sions provide that “[e]xcessive bail shall not be required, nor 
excessive fines imposed, nor cruel and unusual punishment[s] 

 � State v. Hurbenca, 266 neb. 853, 669 n.W.2d 668 (2003); State v. Moore, 
256 neb. 553, 59� n.W.2d 86 (�999); State v. Michalski, 22� neb. 380, 
377 n.W.2d 5�0 (�985); State v. Brand, 2�9 neb. 402, 363 n.W.2d 
5�6 (�985).



inflicted.”2 of course, it would be exceedingly difficult—and 
perhaps a touch disingenuous—to insist that identical language 
has two different meanings.

it should be indisputable that either the nebraska constitution 
is a mirror of the eighth amendment, in which case u.s. 
supreme court precedent is conclusive, or that the nebraska 
constitution requires more than the eighth amendment, in 
which case this court would not be bound by u.s. supreme 
court case law. by contradicting u.s. supreme court precedent 
and yet declining to say that article i, § 9, is any different than  
the eighth amendment, the majority has left us in a sort of 
 constitutional limbo: our state’s constitutional limit on cruel and 
unusual punishment is not quite like the federal constitution, 
yet not quite distinct from it either.

the confusion surrounding the majority’s constitutional anal-
ysis is heightened when the majority relies on “federal precedent 
for guidance” on this issue. the numerous subsequent cites to 
federal case law confirm that the majority retained federal court 
approaches to this eighth amendment question, yet jettisoned 
the u.s. supreme court’s ultimate answer. in other words, the 
majority relied upon those aspects of federal law that supported 
its conclusion and ignored the remainder that did not.

b.
indeed, the unmistakable tone of the majority opinion is that 

In re Kemmler3—the u.s. supreme court decision most often 
cited as support for the constitutionality of electrocution—is an 
anachronism. the majority relies upon the dissent to Glass v. 
Louisiana,4 in which Justice brennan expresses the belief that In 
re Kemmler “was grounded on a number of constitutional prem-
ises that have long since been rejected and on factual assump-
tions that appear not to have withstood the test of experience.” 

 2 u.s. const. amend. Viii; neb. const. art. i, § 9.
 3 In re Kemmler, �36 u.s. 436, �0 s. ct. 930, 34 L. ed. 5�9 (�890).
 4 Glass v. Louisiana, 47� u.s. �080, �08�, �05 s. ct. 2�59, 85 L. ed. 2d 

5�4 (�985) (brennan, J., dissenting from denial of certiorari; marshall, 
J., joins).
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accordingly, Justice brennan—and, indeed, the majority here—
regards In re Kemmler as “antiquated authority.”5

not long after expressing such sentiment, the majority points 
out that nebraska is the only state that mandates electrocu-
tion and that the u.s. supreme court will almost certainly not 
“accept an appeal on the issue from any other jurisdiction.” as 
such, the majority feels an ultimate determination as to the con-
stitutionality of electrocution “has fallen to this court.”

these comments suggest the majority believes that by strik-
ing down electrocution under the nebraska constitution, it is 
doing what the modern u.s. supreme court would do under the 
eighth amendment if it, too, were “presented with evidence of 
a nature and quality that the supreme court never considered 
when it held electrocution was not cruel and unusual punish-
ment.” this would explain the majority’s decision to resolve this 
case under article i, § 9, of the nebraska constitution—a move 
that obviates the need to defer to “antiquated” u.s. supreme 
court authority—yet nonetheless rely entirely on federal eighth 
amendment precedent.

of course, if the majority were truly confident that it is not 
doing anything the u.s. supreme court itself would not do 
today, it would not have been necessary to draw the nebraska 
constitution into the question. instead, the majority could have 
simply emphasized In re Kemmler’s antiquity, highlighted the 
uniqueness of this factual record, and then expressed that it 
wished it could—but was unable to—reach a different result.6 
this would have given the u.s. supreme court the opportu-
nity to grant certiorari and overrule precedent the majority 
believes is so clearly outdated. instead, the majority chooses 
to essentially retain the eighth amendment’s proscriptions but 
avoids the problem of having to overrule a u.s. supreme 
court decision by purporting to reach its result under the 
nebraska constitution.

 5 Id., 47� u.s. at �083.
 6 see, e.g., Trident Center v. Connecticut General Life Ins., 847 f.2d 564 (9th 

cir. �988) (discussing Pacific Gas & E. Co. v. G. W. Thomas Drayage etc. 
Co., 69 cal. 2d 33, 442 p.2d 64� (�968)).



While this approach may serve the majority’s purpose, i 
believe it does so at the expense of clarity in our constitutional 
doctrine. before today’s decision, lower courts could rest with 
confidence on the belief that our constitution requires noth-
ing more than the eighth amendment with regard to methods 
of punishment. by reaching a conclusion that contradicts u.s. 
supreme court precedent, this decision will give lower courts 
reason to question that belief. at a minimum, attorneys may 
exploit the ambiguity in today’s decision in subsequent cases.

c.
Given the majority’s reliance on the nebraska constitution, 

there may be speculation that today’s decision is immune 
from certiorari review. if true, the majority’s decision would 
conclusively resolve the constitutionality of electrocution 
because, as the last state that mandates electrocution, the u.s. 
supreme court could only address the constitutionality of 
execution on an appeal from this court. for reasons set forth 
below, i am of the belief that today’s decision is not immune 
from certiorari review despite the majority’s references to the 
nebraska constitution.

it is well settled that the u.s. supreme court is precluded 
from hearing an appeal from a state’s highest court where 
that court’s decision was the product of state law—statu-
tory or constitutional.7 this rule of independent and adequate 
state grounds reflects the principle that state courts are the 
final arbiters of their own laws.8 in such cases, it would be 
superfluous, and thus a violation of article iii’s proscription 
against advisory opinions, for the court to resolve any remain-
ing federal issues.9 the question, however, is how to identify 
whether a state court’s decision truly rests on independent and 

 7 John e. nowak & ronald d. rotunda, constitutional Law § 2.�3 (7th 
ed. 2004).

 8 Michigan v. Long, 463 u.s. �032, �03 s. ct. 3469, 77 L. ed. 2d 
�20� (�983).

 9 Id.
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adequate state grounds. the court addressed this very question 
in Michigan v. Long.�0

at issue in Long was whether a police officer could con-
duct a protective search of the passenger compartment of an 
automobile that had been lawfully stopped. citing its state 
constitution, the fourth amendment, and federal case law, the 
michigan supreme court concluded that such a search was ille-
gal. the u.s. supreme court granted certiorari. before address-
ing the merits of the case, the respondent argued that the 
u.s. supreme court did not have jurisdiction to hear the case 
because the michigan supreme court’s decision was based on 
the michigan constitution and thus had an independent and 
adequate state ground.

in response to that argument, the u.s. supreme court 
announced that when

a state court decision fairly appears to rest primarily on 
federal law, or to be interwoven with the federal law, and 
when the adequacy and independence of any possible 
state law ground is not clear from the face of the opinion, 
we will accept as the most reasonable explanation that 
the state court decided the case the way it did because it 
believed that federal law required it to do so.��

the rationale is that when a state court construes state law in 
light of federal authorities, “[t]he state ground is not really 
‘independent’ of the federal ground.”�2 in that case, “the u.s. 
supreme court may review because the state court may have 
misapprehended federal law.”�3

applying its rule to the case before it, the u.s. supreme 
court in Long concluded that the michigan supreme court’s 
decision did not rest on independent and adequate state grounds. 
the court noted that “[a]part from its two citations to the state 
constitution, the [michigan supreme court] relied exclusively 

�0 Long, supra note 8.
�� Id., 463 u.s. at �040-4�.
�2 nowak & rotunda, supra note 7 at ��2.
�3 Id.



on its understanding of . . . federal cases.”�4 moreover, the court 
observed that “[n]ot a single state case was cited to support the 
state court’s holding that the search of the passenger compart-
ment was unconstitutional.”�5

the same is true of the majority’s opinion in this case. 
although the majority refers to the nebraska constitution, it 
fails to cite to a single nebraska case in support of its conclu-
sion that electrocution is unconstitutional. the entirety of the 
majority’s analysis is based on cites to federal case law. indeed, 
the majority itself conceded that it “look[ed] to federal prec-
edent for guidance” in deciding this issue. under Long, such 
reliance suggests that the majority’s decision is without an inde-
pendent state ground.

the majority’s assertion that “the nebraska constitution gov-
erns this issue” does not at all diminish this fact. first, the 
majority never declares that the nebraska constitution is more 
restrictive than the eighth amendment. but even if it had, that 
alone would almost certainly not have been enough to overcome 
the effect of the majority’s reliance on federal case law in light 
of Long: “even if we accept that the michigan constitution 
has been interpreted to provide independent protection for cer-
tain rights also secured under the fourth amendment, it fairly 
appears in this case that the michigan supreme court rested its 
decision primarily on federal law.”�6 as a result, the majority’s 
“references to the state constitution in no way indicate that the 
decision below rested on grounds in any way independent from 
the state court’s interpretation of federal law.”�7

ii.
i am also hesitant about the majority’s conclusion that “[a] 

method of execution violates the prohibition against cruel and 

�4 Long, supra note 8, 463 u.s. at �043 (emphasis in original).
�5 Id.
�6 Id., 463 u.s. at �044. see, also, South Dakota v. Neville, 459 u.s. 553, 

�03 s. ct. 9�6, 74 L. ed. 2d 748 (�983); Delaware v. Prouse, 440 u.s. 
648, 99 s. ct. �39�, 59 L. ed. 2d 660 (�979); Zacchini v. Scripps-Howard 
Broadcasting Co., 433 u.s. 562, 97 s. ct. 2849, 53 L. ed. 2d 965 (�977).

�7 Long, supra note 8, 463 u.s. at �044 (emphasis in original).
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unusual punishment if there is a substantial foreseeable risk, 
inherent in the method, that a prisoner will suffer unnecessary 
pain.” my concerns with this standard are twofold.

first, i note that in numerous cases, the u.s. supreme court 
has held that capital punishment “must not involve the unneces-
sary and wanton infliction of pain.”�8 Yet in a subtle shift, the 
majority dropped the words “and wanton” from its standard 
so that it speaks only to an unnecessary infliction of pain. the 
result is that a prisoner need not show any culpability on the 
part of the government to invalidate a method of execution.

in justifying the decision to omit “and wanton” from the 
opinion, the majority explained that it does “not believe ‘wan-
ton’ in the context of state sanctioned punishment implies 
a mental state.” rather, the majority believes that the u.s. 
supreme court’s use of “wanton” was superfluous and sim-
ply another way of saying “inherently cruel.” accordingly, the 
majority concludes that a “legislative intent to inflict cruel and 
unusual punishment is not a relevant consideration in a method-
of-punishment challenge.” as support for this conclusion, the 
majority relies on the supreme court’s opinions in Trop v. 
Dulles�9 and Francis v. Resweber.20 i believe the majority’s reli-
ance is misplaced.

Trop dealt with the constitutionality of a statute which offi-
cially divested wartime deserters of their status as american citi-
zens. but only four justices—chief Justice Warren and Justices 
black, douglas, and Whittaker—addressed the statute’s constitu-
tionality under the eighth amendment. Justice brennan, writing 
separately, found that the law exceeded congress’ authority “to 
raise and maintain military forces to wage war.”2� consequently, 

�8 Gregg v. Georgia, 428 u.s. �53, �73, 96 s. ct. 2909, 49 L. ed. 2d 859 
(�976) (emphasis supplied). accord, Nelson v. Campbell, 54� u.s. 637, �24 
s. ct. 2��7, �58 L. ed. 2d 924 (2004); Hope v. Pelzer, 536 u.s. 730, �22 
s. ct. 2508, �53 L. ed. 2d 666 (2002); Estelle v. Gamble, 429 u.s. 97, 97 
s. ct. 285, 50 L. ed. 2d 25� (�976).

�9 Trop v. Dulles, 356 u.s. 86, 78 s. ct. 590, 2 L. ed. 2d 630 (�958) 
(plurality opinion).

20 Francis v. Resweber, 329 u.s. 459, 67 s. ct. 374, 9� L. ed. 422 (�947).
2� Trop, supra note �9, 356 u.s. at �07 (brennan, J., concurring).



Justice brennan never addressed the statute’s constitutionality 
under the eighth amendment and does not provide a fifth vote 
for the plurality’s eighth amendment analysis. therefore, to the 
extent that Trop does, in fact, show that a legislative intent to 
inflict pain is irrelevant in assessing the cruelty of a punishment, 
that premise would be one without majority support.

much the same can be said of Resweber. as the majority 
readily concedes, Resweber was also a four-justice plurality 
decision. in fact, rather than standing for the proposition that 
“state officials’ lack of intent to cause pain was irrelevant,” 
Resweber arguably suggests the opposite. the plurality’s con-
clusion that what transpired in Louisiana was not cruel or 
unusual was based, at least in part, on the fact that “[t]here 
[wa]s no purpose to inflict unnecessary pain . . .” attributable  
to the government.22 at a minimum, Trop and Resweber show 
that the idea that a lack of intent to inflict pain is irrelevant in 
the cruel-and-unusual-punishment analysis is an idea that has 
never received majority support from the u.s. supreme court 
at any given time.

instead of Trop or Resweber, i would point to the u.s. 
supreme court’s more recent decision in Wilson v. Seiter23 to 
help resolve this issue. in Wilson, a majority of the supreme 
court reemphasized that “only the ‘“unnecessary and wan-
ton infliction of pain”’ implicates the eighth amendment.”24 
accordingly, the court held that “a prisoner advancing such 
a claim must, at a minimum, allege ‘deliberate indifference’” 
because “‘[i]t is only such indifference’ that can violate the 
eighth amendment . . . .”25 i think the court’s statements in 
Wilson are sufficiently clear to conclude that “wanton” as used 
in the eighth amendment standard is not superfluous but actu-
ally requires at least deliberate indifference, if not outright 
intent, on the part of the government.

22 Resweber, supra note 20, 329 u.s. at 464 (emphasis supplied).
23 Wilson v. Seiter, 50� u.s. 294, ��� s. ct. 232�, ��5 L. ed. 2d 27� (�99�).
24 Id., 50� u.s. at 297 (emphasis in original) (quoting Estelle, supra 

note �8).
25 Id. (emphasis in original) (quoting Estelle, supra note �8).
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my second concern with the majority’s formulation is that 
when used independently, the word “unnecessary” creates “too 
much leeway for a court to declare one method of execution 
unconstitutional merely because it found another was better.”26 
if the majority’s use of “unnecessary” is strictly construed, even 
an extremely small amount of discomfort would be “unneces-
sary” if some other method—even one far more costly and 
 burdensome—resulted in no pain at all.

a simple hypothetical illustrates this point. suppose that 
tomorrow a skin patch is developed which, when applied to an 
inmate’s arm, results in as quick and painless a death as lethal 
injection now offers. as compared to the skin patch, all the 
discomfort associated with the injection process—bracing the 
prisoner’s arm, attaching the intravenous bracket, fumbling for 
a vein, and of course, inserting the needle—would technically 
be “unnecessary.” as a result, lethal injection would be uncon-
stitutional under the majority’s standard.

it seems, therefore, that a standard which prohibits the use 
of “unnecessary pain” is really a standard which demands the 
least painful method. it is beyond dispute, however, that neither 
the eighth amendment nor the nebraska constitution requires 
the least painful method of execution; those provisions prohibit 
only the use of cruel and unusual methods.27 this is evident 
from the structure and language of the constitutional provisions 
themselves. had those provisions been intended to require the 
least painful method of execution, they would have been written 
as directives, not limitations.

Whether or not a least-painful standard was the majority’s 
intent, its formulation is open to such an interpretation. to 
avoid this pitfall, i would refrain from using the phrase “unnec-
essary pain” as the guiding principal in the analysis. rather, i 
believe prior references to “unnecessary pain” refer to methods 
of execution that are “manifestly cruel and unusual,”28 such as 

26 brief for amicus curiae of the criminal Justice Legal foundation in support 
of respondents at �7, Baze v. Rees, case no. 07-5439 (u.s. July ��, 2007).

27 Gregg, supra note �8; Michalski, supra note �.
28 In re Kemmler, supra note 3, �36 u.s. at 446.



those involving torture, a lingering death,29 or other hallmarks 
of a “purpose to inflict unnecessary pain.”30 relying upon the 
discussion of deliberate indifference from above, one way such 
a standard might be formulated is to say that constitutional bans 
on cruel and unusual punishment prohibit “deliberate indif-
ference to an unreasonable risk of severe and prolonged pain 
in execution.”3� While this may not be an ideal standard, at a 
minimum, such language would avoid the confusion inherent in 
the majority’s formulation and, in my view, move us closer to 
the eighth amendment’s true proscriptions.

iii.
having detailed several concerns with the majority’s opinion, 

i come now to what i believe is its most troublesome aspect: 
reliance on so-called evolving standards of decency.

the concern with evolving standards of decency in the 
cruel-and-unusual-punishment context can be traced back to 
the plurality opinion in Trop.32 there, a plurality of the court 
remarked that the constitution prohibits punishments that run 
contrary to the “evolving standards of decency that mark the 
progress of a maturing society.”33 at least initially, the primary 
indicia of changes in societal standards were “statutes passed 
by society’s elected representatives.”34

it is true that electrocution has fallen into disfavor among 
american jurisdictions. nebraska is the only jurisdiction that 
retains the electric chair as the sole method of execution and 
is one of a handful of states that uses the electric chair at all. 
even so, it is not necessarily true that the movement away 
from electrocution has been uniformly precipitated by concerns 

29 see id.
30 Resweber, supra note 20, 329 u.s. at 464.
3� brief for amicus curiae of the criminal Justice Legal foundation in support 

of respondents, supra note 26 at �8. 
32 Trop, supra note �9.
33 Id., 356 u.s. at �0�.
34 Stanford v. Kentucky, 492 u.s. 36�, 370, �09 s. ct. 2969, �06 L. ed. 2d 306 

(�989), abrogated on other grounds, Roper v. Simmons, 543 u.s. 55�, �25 
s. ct. ��83, �6� L. ed. 2d � (2005).
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regarding decency. it may be, for example, that states widely 
favor lethal injection over electrocution simply because lethal 
injection is a more practical method of terminating a life.

there is also reason to believe that “[t]he nationwide change 
to lethal injection was motivated at least as much by a desire 
to end the litigation over the previous methods [of execution] 
and the attendant delays as it was by the actual desire to aban-
don the old methods [themselves].”35 for example, there is 
evidence that the change from cyanide gas to lethal injection 
in california was prompted not by humanitarian concerns, but, 
rather, to avoid protracted and costly legal challenges to the 
use of cyanide gas by death row inmates.36 it is tempting to 
speculate that florida’s legislature may have been motivated by 
similar concerns when it changed from electrocution to lethal 
injection after the u.s. supreme court agreed to review the 
florida supreme court decision upholding electrocution.37 but 
even if the trend away from electrocution could be explained 
solely on the basis of humanitarian concerns, i would still 
not be convinced that such a concern should factor into our 
 constitutional analysis.

a.
the most significant difficulty with a concern for contempo-

rary standards is that it inherently tempts judges to inject their 
own subjective values into the constitutional analysis. the dan-
ger in such subjectivity is subtle but nonetheless potent. Judges 
do not sit as a body of elected representatives, as do legislatures. 
While this distinction provides a degree of independence neces-
sary for judges to make the unpopular decisions that a neutral 
reading of the law sometimes compels,38 it also renders courts 

35 brief for amicus curiae of the criminal Justice Legal foundation in support 
of respondents, supra note 26 at ��.

36 Id.
37 see Bryan v. Moore, 528 u.s. 960, �20 s. ct. 394, �45 L. ed. 2d 306 (�999) 

(granting certiorari to Provenzano v. Moore, 744 so. 2d 4�3 (fla. �999)).
38 see William h. rehnquist, Act Well Your Part: Therein All Honor Lies, 7 

pepp. L. rev. 227 (�980).



ill suited “to respond to the will and consequently the moral 
values of the people.”39

although some may view the constitution as an invitation to 
“our judges, to expand on the . . . freedoms that are uniquely 
our heritage,”40 this view somewhat naively assumes that judges 
will always seek to “expand” rather than constrict liberties. if 
left free to supplant their own values on the cases before them, 
judges may just as easily seek to limit individual rights as 
expand them. this, of course, is to say nothing of the fact that 
a true expansion of rights is a practical impossibility. it is often 
the case that an expansion of rights for one group results in a 
loss of rights for others.4� in this way, subjective judicial deci-
sionmaking paves “a two-way street that handles traffic both to 
and from individual rights”42 and therefore presents a danger to 
any and all ideologies.

the majority downplays the concern that “a court’s evalu-
ation of contemporary values is subjective” by pointing out 
that the u.s. supreme court looks only “to objective criteria 
for this inquiry.” however, one can argue that recent supreme 
court history confirms that even courts which initially intend 
to keep the inquiry into evolving standards truly objective 
will inevitably allow subjective value judgments to creep into 
the analysis.

in Stanford v. Kentucky,43 the u.s. supreme court addressed 
whether executing individuals older than �6, but younger than 
�8, constituted cruel and unusual punishment. in the course 
of holding that such executions were not cruel and unusual, 
a four-member plurality observed that a court’s role under 
the eighth amendment “is to identify the ‘evolving standards 

39 Furman v. Georgia, 408 u.s. 238, 383, 92 s. ct. 2726, 33 L. ed. 2d 346 
(�972) (burger, c.J., dissenting).

40 see, e.g., Laurence h. tribe, God save this honorable court 45 (�985).
4� see, e.g., Madsen v. Women’s Health Center, Inc., 5�2 u.s. 753, ��4 s. ct. 

25�6, �29 L. ed. 2d 593 (�994); Thomas v. Anchorage Equal Rights Com’n, 
�02 p.3d 937 (alaska 2004).

42 antonin scalia, Originalism: The Lesser Evil, 57 u. cin. L. rev. 849, 
856 (�989).

43 Stanford, supra note 34.
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of decency’; to determine, not what they should be, but what 
they are.”44 as a result, the plurality held that an evaluation of 
contemporary standards should be based solely on the objective 
reality of legislative pronouncements, not “the preferences of a 
majority of this court.”45

a fifth justice, Justice o’connor, essentially agreed with this 
premise, yet wrote separately to emphasize her belief that a 
court’s own judgment is relevant when determining “whether the 
‘“nexus between the punishment imposed and the defendant’s 
blameworthiness”’ is proportional.”46 proportionality analysis is 
irrelevant when assessing the majority of eighth amendment 
issues,47 including the constitutionality of a method of execution 
as opposed to the propriety of a death sentence itself. therefore, 
for all practical purposes, Justice o’connor added a fifth vote 
in support of the notion that a court’s own judgment had no 
place in most eighth amendment debates.

but when the u.s. supreme court revisited the issue some 
�5 years later in Roper v. Simmons,48 it held that the ulti-
mate “task of interpreting the eighth amendment remains 
our responsibility.”49 on that basis, the court held that exe-
cuting minors offended conventional standards of decency.50 
Juxtaposing Stanford and Roper shows that even courts which 
initially set out with intent to objectively identify what con-
ventional standards of decency are, will likely succumb to the 
ever-present temptation to subjectively say what those conven-
tional standards should be. there is no doubt that the tempta-
tion for judges to inject subjective values into their decisions is 
always present. but assigning weight to conventional standards 
of decency does not merely open the door to subjectivity; it 
invites it.

44 Id., 492 u.s. at 378 (plurality opinion) (emphasis in original).
45 Id., 492 u.s. at 379.
46 Id., 492 u.s. at 382 (o’connor, J., dissenting).
47 see id.
48 Roper, supra note 34.
49 Id., 543 u.s. at 575.
50 Id.



b.
there is also the possibility that concern for contemporary 

standards of decency will eventually lead courts to rely on for-
eign law. in Stanford, a majority of the court emphasized that 
only “American conceptions of decency are dispositive”5� and 
therefore rejected the contention that “sentencing practices of 
other countries . . . serve to establish . . . that the practice is 
accepted among our people.”52 but in Roper, the majority openly 
cited a number of foreign laws and ultimately gave weight to 
the fact that “the united states now stands alone in a world that 
has turned its face against the juvenile death penalty.”53

such an observation may well be true, but i do not believe 
it is relevant to our analysis. i agree that a legislature assessing 
the wisdom of a law might want to consider how business is 
done elsewhere. but a court’s role is not to speculate on how a 
law might be written more effectively; its role is to assess what 
laws are forbidden by our constitutions. and yet all pretense of 
state or federal constitutional interpretation is lost the moment 
a judge looks to foreign law. Roper shows that a concern 
with contemporary standards of decency will inevitably lead 
to reliance on foreign law. after all, although our nation has a 
unique experience with constitutional interpretation, we have no 
monopoly on humanity.

of course, it would be naive to assume that the influence of 
foreign law will always result in an “expansion” of personal 
liberties. for example, Justice scalia has observed that reli-
ance on foreign law would jeopardize the fourth amendment’s 
exclusionary rule, abortion rights, and our nation’s adherence to 
the separation of church and state.54 therefore, the specter that 
judges will rely on foreign law when interpreting our state and 
federal constitutions is a broad-based concern.

5� Stanford, supra note 34, 492 u.s. at 369 n.� (emphasis in original).
52 Id.
53 Roper, supra note 34, 543 u.s. at 577.
54 Roper, supra note 34 (scalia, J., dissenting).
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c.
however, the problems with evolving standards of decency 

would not be eliminated even if we could somehow guarantee 
that the inquiry would be based solely on laws enacted by 
american legislatures. to begin, it is not at all clear exactly 
how such an objective analysis should proceed. for example, 
how many american jurisdictions are needed to show that soci-
ety’s standards of decency have evolved? in Stanford, the court 
observed that only �5 of the 37 death penalty states refused to 
impose capital punishment on �6-year-old offenders and only 
�2 refused to do so for �7-year-old offenders.55 in the �5 years 
between Stanford and Roper, a total of �8 state legislatures—or 
48 percent of death penalty states—prohibited the execution of 
minors.56 despite a slight change in otherwise modest figures, 
the Roper majority declared a national “consensus” against the 
juvenile death penalty.57 this declaration prompted a flurry of 
dissenting opinions from the four remaining members of the 
court. in the close cases, even a reliance on solely objective 
indicia will lead to a vexing and contentious debate over how 
to read the numbers.

moreover, all of this ignores the “danger in inferring a 
settled societal consensus from [such] statistics.”58 as Justice 
o’connor observed in her concurring opinion in Thompson v. 
Oklahoma,59 the death penalty has historically undergone dra-
matic fluctuations in social acceptance, reaching almost total 
extinction in the late �960’s and early �970’s.60 as such, when 
the court addressed the constitutionality of the death penalty in 
�972, a reliance on evolving standards of decency would have 
compelled the conclusion that “the [death penalty] had become 

55 Stanford, supra note 34.
56 Roper, supra note 34 (scalia, J., dissenting).
57 Id., 543 u.s. at 567 (majority opinion).
58 Thompson v. Oklahoma, 487 u.s. 8�5, 854, �08 s. ct. 2687, �0� L. ed. 2d 

702 (�988) (o’connor, J., concurring in judgment).
59 Id.
60 Id.



a relic, implicitly rejected by a new societal consensus.”6� 
through hindsight, we now know that “any inference of a soci-
etal consensus rejecting the death penalty would have been mis-
taken.”62 but because “legislatures would very likely not have 
been able to revive” execution in the wake of a u.s. supreme 
court pronouncement that the practice violated the constitution, 
the court’s mistaken assumption “would have been frozen into 
constitutional law.”63

the final problem with drawing inferences from legisla-
tive responses to the death penalty is that such a practice 
fundamentally misunderstands the intent of constitutional pro-
hibitions on cruel and unusual punishment. in concluding that 
electrocution is cruel and unusual, the majority points out 
that virtually every other death penalty state now uses lethal 
injection as their primary, if not solitary, method of execution. 
according to the majority, the switch to lethal injection has 
come “‘because it is universally recognized as the most humane 
method of execution.’”

however, as noted previously, the eighth amendment only 
prohibits governments from using cruel methods of punishment; 
it does not demand that they use the most humane methods. as 
such, it makes no sense to interpret that provision by looking 
to legislative enactments prompted by the desire to minimize 
cruelty. a legislative consensus that lethal injection is more 
humane than electrocution does not mean that electrocution is 
cruel in a more absolute sense. and yet, it seems to me that a 
more absolute definition of cruelty is, or at least should be, the 
concern under our constitutions.

the majority’s alternative—a preoccupation with national 
consensus—is at once too lax and too strict in limiting methods 
of punishment. it is too lax because “[i]t reduces the function 
of the [e]ighth [a]mendment to bringing the occasionally devi-
ant state into line with the rest.”64 as professor chemerinsky 

6� Id., 487 u.s. at 855.
62 Id.
63 Id.
64 erwin chemerinsky, The Vanishing Constitution, �03 harv. L. rev. 43, 88 

n.200 (�989).
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observed, such an “approach would mean that horrible torture 
would be permitted under the constitution so long as most 
states engaged in the practice.”65

the skin-patch hypothetical illustrates why reliance on con-
temporary standards of decency is too strict. to refresh, assume 
that a skin patch is developed which, when applied to an 
inmate’s arm, executes a prisoner as quickly and painlessly as 
lethal injection. assume further that only one state continues 
to use lethal injection and every other death penalty jurisdic-
tion switches to the skin patch. Would such a shift render lethal 
injection cruel and unusual punishment? it would if “cruel and 
unusual” is defined according to contemporary standards. but 
it would be a stretch to say that simply having one’s arm held 
down while attendants search for a vein and insert a needle is 
unconstitutionally “cruel.”

for these reasons, i believe that evolving standards of decency, 
even when based solely on evidence of legislative action, are 
best left out of the constitutional analysis. as alluded to above, 
i believe it far more accurate to say that the eighth amendment 
and article i, § 9, were designed solely to protect against 
“deliberate indifference to an unreasonable risk of severe and 
prolonged pain in execution.”66

regardless of the precise standard we use, hopefully the 
above has demonstrated that there is nothing to gain and much 
to lose by attempting to rely on contemporary standards of 
decency in assessing the constitutionality of a punishment. of 
course, the u.s. supreme court’s current case law forecloses 
us from construing the eighth amendment in line with these 
views. it does not, however, prevent us from refusing to make 
such an approach part and parcel of this state’s constitution.

iV.
because i sincerely believe this precedent will have adverse 

consequences in future cases, i respectfully dissent from the 
portion of the majority opinion that finds electrocution to be 
unconstitutional.

65 Id.
66 brief for amicus curiae of the criminal Justice Legal foundation in support 

of respondents, supra note 26 at �8.
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GerrarD,	J.
Stephanie	Blaine	and	Dennis	Blaine	were	divorced	 in	1998,	

and	 a	 consent	 decree	 divided	 the	 marital	 estate.	 Dennis	 was	
responsible	for	preparing	qualified	domestic	relations	orders	to	
divide	 certain	 investments	 that	 Dennis	 held.	 Dennis	 failed	 to	
do	 so	 for	 several	 years,	 and	 some	 of	 the	 investments	 depreci-
ated.	 The	 question	 presented	 in	 this	 appeal	 is	 whether,	 when	
the	investments	were	finally	divided	in	2006,	Stephanie	should	
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have	been	awarded	her	share	based	on	the	existing	value	of	the	
investments	or	the	value	of	the	investments	on	the	date	specified	
in	the	decree.

BaCkGROUnD
The	parties	were	divorced	by	a	consent	decree	entered	in	the	

district	 court	 on	 October	 5,	 1998.	 The	 decree	 divided	 a	 sub-
stantial	 marital	 estate	 and	 included,	 as	 relevant,	 the	 following	
three	provisions:

US	Software	Profit	Sharing	401k	Plan	-	This	Plan	will	
be	 divided	 pursuant	 to	 a	 Qualified	 Domestic	 Relations	
Order,	equally	between	the	parties	as	of	February	3,	1998.

Sitel	 Corporation	 401k	 Plan	 -	 This	 account	 shall	 be	
divided	pursuant	 to	a	Qualified	Domestic	Relations	Order	
equally	between	the	parties	as	of	February	3,	1998.

.	.	.	.
intrust	iRa	account	.	.	.	-	This	account	shall	be	divided	

pursuant	 to	 a	 Qualified	 Domestic	 Relations	 order	 equally	
between	the	parties	as	of	February	3,	1998.

Other	asset	divisions,	not	at	 issue	in	this	case,	more	specifi-
cally	stated	that	accounts	were	to	be	divided	“based	upon	[their]	
value	 as	 of	 February	 3,	 1998.”	 The	 decree	 further	 ordered	
the	 parties	 to	 “execute	 any	 and	 all	 documents	 necessary	 or	
proper	to	fulfill	the	terms	and/or	requirements	of	their	Property	
Settlement	agreement	as	hereinabove	set	forth.”

On	December	15,	1998,	Stephanie	moved	for	an	order	requir-
ing	Dennis	to,	among	other	things,	complete	a	qualified	domes-
tic	 relations	 order	 (hereinafter	 QDRO)	 with	 respect	 to	 each	 of	
the	 following	 accounts:	 US	 Software,	 inc.;	 Sitel	 Corporation	
(Sitel);	 and	 intrust	 independent	 Trust	 Corporation	 (intrust).	
a	 hearing	 was	 held	 the	 next	 day,	 at	 which	 Dennis’	 attorney	
explained	 that	 with	 respect	 to	 the	 QDRO’s,	 he	 was	 “preparing	
those	for	division	of	those	assets.”	The	court	noted	on	the	record	
that	 Dennis’	 attorney	 “has	 agreed	 that	 he	 will	 now	 prepare	 the	
qualified	 domestic	 relations	 orders.”	 Stephanie’s	 counsel	 clari-
fied	that	she	wanted	“to	make	sure	that	all	documents	reflect	that	
February	3rd,	1998	date.”	She	requested	that	“all	of	those	docu-
ments	 reflect	 that	 date	 specifically	 for	 division	 of	 those	 assets	
pursuant	 to	 the	 decree.”	 Dennis’	 counsel	 replied,	 “We	 have	 no	
problem	with	that.”	The	court	explained	that



there	 isn’t	going	 to	be	any	more	 fooling	around	with	 this	
case.	 We	 are	 getting	 it	 over	 with.	 after	 today	 the	 only	
thing	i	expect	to	see	are	those	qualified	domestic	relations	
orders	which	i	will	have	to	sign.	Other	than	that,	i	do	not	
expect	to	see	the	parties	down	here	going	over	things	that	
they	have	already	been	ordered	to	do.

But	 it	 was	 not	 until	 February	 27,	 2001,	 that	 a	 QDRO	 was	
filed	 in	 the	 court	 with	 respect	 to	 the	 US	 Software	 account,	
awarding	“50%	of	 the	Plan	as	of	February	3,	1998.”	However,	
US	 Software’s	 corporate	 successor	 informed	 Dennis’	 counsel	
in	 a	 letter	 dated	 March	 12,	 2001,	 that	 it	 could	 not	 honor	 the	
QDRO	because	Dennis	had	moved	the	account	to	Piper	Jaffray	
in	September	2000.	We	note	at	this	point	that	all	of	the	accounts	
either	 moved	 or	 changed	 names	 at	 various	 times	 between	 the	
entry	 of	 the	 original	 decree	 and	 the	 contempt	 proceeding	 that	
is	 the	 subject	 of	 this	 appeal.	 While	 the	 relevant	 transfers	 are	
discussed	below	in	more	detail,	for	clarity’s	sake,	each	account	
is	generally	referred	to	by	its	original	designation.

On	 July	 2,	 2004,	 Stephanie	 filed	 an	 application	 to	 show	
cause,	 asking	 the	 court	 to	 order	 Dennis	 to	 show	 cause	 why	 he	
should	not	be	held	 in	contempt	of	court	 for	preparing	only	one	
of	 the	 three	 QDRO’s	 necessary	 to	 transfer	 Stephanie’s	 share	
of	 the	 investments	 at	 issue.	 The	 court	 issued	 such	 an	 order.	a	
hearing	was	eventually	held	on	June	28,	2006.	The	 issue	at	 the	
hearing	was	not	whether	the	QDRO’s	should	finally	be	entered,	
but	 the	 value	 of	 the	 assets	 to	 be	 transferred.	 Stephanie	 sought	
50	percent	of	 the	value	of	 the	accounts	as	of	February	3,	1998,	
while	Dennis	argued	that	the	accounts	should	be	divided	at	their	
	existing	value.

Stephanie	testified	that	at	the	time	of	the	hearing,	she	had	not	
been	presented	with	any	QDRO’s	for	any	of	the	three	accounts.	
She	 explained	 that	 the	 QDRO	 filed	 in	 2001	 had	 never	 been	
provided	 to	 her.	 Stephanie	 said	 she	 had,	 over	 the	 years,	 made	
several	efforts	to	try	to	get	her	share	of	the	accounts	transferred	
to	her.	She	 testified	 that	 in	1999,	 she	had	called	US	Software,	
and	 that	 in	 2000,	 she	 had	 written	 a	 letter,	 enclosing	 a	 copy	
of	 the	 divorce	 decree,	 but	 had	 not	 received	 a	 reply.	 Stephanie	
had	 also	 called	 Sitel	 in	 1999	 and	 written	 a	 letter	 in	 2000.	 in	
response,	Sitel	had	sent	a	letter	to	Dennis,	copied	to	Stephanie,	
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	instructing	 him	 how	 to	 divide	 the	 account.	 Stephanie	 said	 she	
wrote	 Dennis	 in	 2000,	 asking	 him	 to	 help	 her	 transfer	 the	
accounts,	but	Dennis	did	not	respond.

in	 2000,	 Dennis	 attempted	 to	 transfer	 the	 intrust	 account	
to	 Piper	 Jaffray.	 intrust	 refused,	 informing	 Dennis	 that	 one	 of	
the	 reasons	 for	 the	 refusal	 was	 that	 Stephanie	 had	 sent	 intrust	
a	 copy	 of	 the	 decree	 of	 dissolution.	 Dennis	 moved	 the	 Sitel	
account	 to	Piper	 Jaffray	 in	2000,	 and	 then	 to	Robert	W.	Baird	
&	 Co.	 inc.	 The	 US	 Software	 account	 was	 also	 moved	 from	
US	 Software’s	 corporate	 successor	 to	 Piper	 Jaffray	 and	 then	
to	Robert	W.	Baird	&	Co.	Dennis	testified	that	he	“assume[d]”	
that	 someone	had	prepared	 the	QDRO’s	on	his	 behalf	 and	did	
not	recall	receiving	a	call	or	written	communication	suggesting	
that	the	US	Software	account	could	not	be	transferred.	nor	did	
he	 recall	 receiving	 a	 letter	 from	 Stephanie	 asking	 him	 to	 help	
her	transfer	the	accounts.	Dennis	explained	that	when	he	moved	
the	 accounts,	 he	 believed	 that	 Stephanie	 had	 already	 received	
her	 half.	 Dennis	 testified	 that	 although	 some	 of	 the	 accounts	
had	been	moved,	he	had	not	withdrawn	any	assets	from	any	of	
the	accounts.

George	Morgan,	a	financial	advisor,	testified	for	Stephanie	at	
the	hearing	and	evaluated	the	worth	of	the	US	Software	account	
as	 of	 February	 3,	 1998,	 as	 $360,963.	 The	 Sitel	 account	 had	 a	
value	of	$9,900	on	January	1,	1998,	but	as	of	March	31,	1998,	
had	 a	 balance	 of	 $14,836.76.	 The	 intrust	 account	 was	 valued,	
in	 a	 statement	 for	 the	 period	 from	 October	 1	 to	 December	
31,	 1998,	 at	 $17,880.58.	 Stephanie	 testified	 that	 the	 valua-
tions	 for	 the	 Sitel	 and	 intrust	 accounts	 were	 the	 closest	 dates	
of	 valuation	 to	 February	 3,	 1998,	 available	 in	 the	 records	 for	
each	company.

The	 intrust	 account,	 as	 of	 March	 31,	 2006,	 had	 appreciated	
in	 value	 to	 $42,400.17.	 The	 Sitel	 account,	 at	 the	 time	 of	 trial,	
had	a	value	of	“about	$10,000.”	The	value	of	 the	US	Software	
account	 at	 the	 time	 of	 trial	 is	 more	 uncertain.	 as	 previously	
noted,	 Morgan	 valued	 the	 account	 at	 the	 time	 of	 the	 decree	 at	
$360,963.	When	 the	account	was	moved	 in	September	2000,	 it	
was	 worth	 $147,176.	 and	 Dennis’	 counsel	 argued	 at	 the	 con-
tempt	hearing	 that	“the	account	 today	 is	worth	about	$83,000.”	
But	 there	 does	 not	 appear	 to	 be	 testimony	 or	 evidence	 in	 the	
record	to	substantiate	that	figure.



The	 district	 court	 found	 that	 since	 February	 3,	 1998,	 the	
value	of	the	three	accounts	had	decreased	because	of	conditions	
in	 the	 stock	 market.	 But	 the	 court	 found	 that	 Stephanie	 had	
failed	 to	 prove	 that	 had	 the	 QDRO’s	 been	 properly	 executed,	
she	 would	 have	 been	 able	 to	 increase	 the	 value	 of	 the	 assets	
from	their	present	value.	Thus,	the	court	concluded	that	Dennis’	
one-half	 of	 the	 accounts	 was	 of	 equal	 value	 to	 Stephanie’s	 at	
the	 time	 of	 trial	 and	 that	 Dennis	 had	 not	 increased	 his	 value	
over	that	to	which	Stephanie	was	entitled.	The	court	concluded	
that	Dennis	was	in	contempt	for	failing	to	prepare	the	QDRO’s	
and	 that	 Stephanie	 was	 entitled	 to	 “one-half	 of	 the	 current	
value”	of	the	accounts.

On	July	20,	2006,	 the	court	entered	an	order	 finding	Dennis	
to	be	in	contempt.	On	august	9,	2006,	 two	QDRO’s	were	filed	
in	 the	 court,	 apparently	 with	 respect	 to	 the	 Sitel	 and	 intrust	
accounts,	 although	 this	 is	 not	 entirely	 clear	 from	 the	 record	
because	of	the	movement	of	accounts	to	Robert	W.	Baird	&	Co.	
each	 of	 these	 QDRO’s	 awarded	 Stephanie	 “50%	 of	 the	 Plan,”	
without	 specifying	 a	 date	 of	 valuation	 or	 division.	 On	august	
15,	the	court	entered	an	order	finding	that	Dennis	had	complied	
with	 the	 earlier	 order	 of	 the	 court	 and	 purged	 himself	 of	 con-
tempt.	On	august	17,	Stephanie	appealed.

aSSiGnMenT	OF	eRROR
Stephanie	 assigns,	 as	 consolidated,	 that	 the	 district	 court	

erred	in	awarding	her	one-half	the	current	value	of	the	accounts,	
instead	of	one-half	the	value	as	of	February	3,	1998.

analYSiS
as	a	general	principle,	 the	date	upon	which	a	marital	estate	

is	valued	should	be	rationally	related	to	the	property	composing	
the	marital	estate,1	and	the	date	of	valuation	is	reviewed	for	an	
abuse	of	 the	 trial	court’s	discretion.2	But	 the	 issue	 in	 this	case	
is	not	 the	date	upon	which	 the	accounts	were	 to	be	valued	for	
division.	instead,	the	issue	is	whether	the	QDRO’s	should	have	

	 1	 See,	 Tyma v. Tyma,	 263	 neb.	 873,	 644	 n.W.2d	 139	 (2002);	 Brunges v. 
Brunges,	260	neb.	660,	619	n.W.2d	456	(2000);	Walker v. Walker,	9	neb.	
app.	694,	618	n.W.2d	465	(2000).

	 2	 See,	Tyma, supra note	1;	Walker, supra note	1.
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incorporated	the	February	3,	1998,	date	specified	in	the	decree.	
a	QDRO	is,	generally	speaking,	simply	an	enforcement	device	
of	the	decree	of	dissolution.3	and	Dennis	has	not	argued	in	this	
proceeding	 that	 the	 original	 decree	 should	 be	 modified	 based	
on	 fraud	 or	 gross	 inequity.	 Thus,	 Stephanie	 argues	 that	 the	
QDRO	 should	 reflect	 the	 date	 of	 valuation	 she	 contends	 was	
expressed	in	the	decree.4

[1,2]	We	note	 that	Stephanie’s	notice	of	appeal	was	filed	on	
august	 17,	 2006—within	 30	 days	 of	 both	 the	august	 9	 filing	
of	 the	 QDRO’s	 and	 the	 august	 15	 discharge	 of	 Dennis’	 con-
tempt.	it	is	not	clear	from	which	order	or	orders	she	intended	to	
appeal.	in	Klinginsmith v. Wichmann,5	an	appeal	from	the	denial	
of	 an	 application	 for	 contempt,	 we	 observed	 that	 dissolution	
of	marriage	cases	are	equitable	 in	nature,	and	a	civil	contempt	
proceeding	 cannot	 be	 the	 means	 to	 afford	 equitable	 relief	 to	 a	
party.	But	we	also	recognized	that	under	certain	circumstances,	
it	 may	 be	 necessary	 for	 an	 individual	 to	 cite	 the	 other	 party	
for	 contempt	 to	 determine	 whether	 the	 other	 party	 is	 holding	
property	 that	 properly	 belongs	 to	 that	 individual	 under	 the	
terms	 of	 a	 decree.6	and	 we	 acknowledged	 that	 in	 making	 that	
determination,	 the	 trial	court	must	attempt	 to	resolve	 the	ques-
tion	 based	 upon	 the	 language	 of	 the	 decree	 and	 the	 evidence	
then	presented.7

[3]	 Thus,	 a	 contempt	 proceeding	 is	 appropriate	 to	 resolve	
the	 meaning	 of	 disputed	 language	 in	 the	 decree	 under	 these	
circumstances.8	 even	 though	 that	 may	 involve	 “interpretation”	
of	the	decree,	the	interpretation	must	be	based	on	the	language	
of	 the	decree.9	 it	 is	well	 settled	 that	once	a	decree	 for	dissolu-
tion	 becomes	 final,	 its	 meaning	 is	 determined	 as	 a	 matter	 of	
law	from	the	four	corners	of	the	decree	itself.10	in	other	words,	

	 3	 Koziol v. Koziol,	10	neb.	app.	675,	636	n.W.2d	890	(2001).
	 4	 See,	e.g.,	Hoshor v. Hoshor,	254	neb.	743,	580	n.W.2d	516	(1998).
	 5	 Klinginsmith v. Wichmann,	252	neb.	889,	567	n.W.2d	172	(1997).
	 6	 Id.
	 7	 Id.
	 8	 See	id.
	 9	 Id.
10	 Id.



whether	 this	 appeal	 is	 regarded	 as	having	been	 taken	 from	 the	
district	 court’s	 entry	 of	 the	 QDRO’s	 or	 discharge	 of	 Dennis’	
contempt,	the	underlying	issue	is	the	same,	and	is	determined	as	
a	matter	of	 law:	Were	 the	QDRO’s	entered	on	august	9,	2006,	
consistent	with	the	terms	of	the	October	5,	1998,	decree?

We	 addressed	 a	 similar	 issue	 in	 Hoshor v. Hoshor.11	 There,	
the	parties	were	divorced	pursuant	 to	 a	 consent	decree	provid-
ing	 that	 the	 wife	 “‘should	 receive	 one-fourth	 of	 any	 payments	
received	 from	 the	 [husband’s]	 pension	 and	 retirement	 plan	
by	 [the	 husband]	 at	 the	 time	 such	 payments	 are	 received.’”12	
Several	years	 later,	 the	district	court	granted	 the	wife’s	 request	
to	 enter	 a	 QDRO	 consistent	 with	 the	 decree,	 distributing	 one-
fourth	 of	 the	 pension,	 without	 offsetting	 postdecree	 accumula-
tions	to	the	pension.	On	appeal,	we	affirmed	the	court’s	entry	of	
the	QDRO,	reasoning	that

because	the	plain	language	of	the	parties’	settlement	agree-
ment	refers	to	the	husband’s	pension	plan,	without	limiting	
that	 term	 to	pension	benefits	 earned	during	 the	marriage,	
we	conclude	that	the	trial	court	was	correct	in	finding	that	
the	parties	 intended	that	 the	wife	would	be	entitled	to	the	
pension	 benefits	 that	 were	 earned	 by	 the	 husband	 both	
during	the	parties’	marriage	and	after	dissolution.13

[4]	although	 we	 concluded	 in	 Hoshor	 that	 the	 parties	 were	
required	 to	 share	 the	 effect	 of	 the	 postdecree	 change	 to	 the	
value	 of	 the	 disputed	 assets,	 Hoshor	 stands	 for	 the	 broader	
proposition	that	where	the	terms	of	a	final	decree	are	unambigu-
ous,	a	QDRO	enforcing	that	decree	must	dispose	of	assets	in	the	
manner	required	by	the	decree.

[5]	in	particular,	the	QDRO	should	reflect	the	value	assigned	
and	 awarded	 in	 the	decree.	The	purpose	of	 assigning	 a	 date	 of	
valuation	in	a	decree	is	to	ensure	that	the	marital	estate	is	equi-
tably	 divided.	a	 specific,	 predictable	 date	 of	 valuation	 has	 the	
effect	 of	 clearly	 allocating	 the	 risk	 of	 any	 change	 in	 the	 value	
of	 the	 asset.14	an	 early	valuation	date,	 as	 in	 this	 case,	 sensibly	

11	 Hoshor, supra note	4.
12	 Id.	at	745,	580	n.W.2d	at	518.
13	 Id.	at	752,	580	n.W.2d	at	522.
14	 Quillen v. Quillen,	671	n.e.2d	98	(ind.	1996).

	 Blaine	v.	Blaine	 93

	 Cite	as	275	neb.	87



94	 275	neBRaSka	RePORTS

assigns	 the	 risk	 of	 a	 decline	 in	 the	 value	 of	 the	 asset	 to	 the	
party	 in	 control	 of	 the	 asset.15	 and	 because	 the	 valuation	 and	
distribution	of	a	particular	asset	rarely	takes	place	in	a	vacuum,	
a	specific,	consistent,	and	enforceable	date	of	valuation	permits	
the	 trial	 court	 to	 allocate	 all	 the	 assets	 of	 the	 marital	 estate	 in	
an	 equitable	 and	 fair	 manner.16	Thus,	 the	 equitable	 distribution	
of	the	marital	estate	depends	on	enforcing	the	date	of	valuation	
expressed	in	the	decree.

and	 contrary	 to	 Dennis’	 suggestion,	 the	 decree	 in	 this	 case	
clearly	provided	 that	February	3,	1998,	was	 to	be	 the	valuation	
date	of	 the	disputed	 accounts.	While	 some	assets	 in	 the	decree	
were	 more	 specifically	 divided	 “based	 upon	 [their]	 value	 as	 of	
February	 3,	 1998,”	 Dennis	 does	 not	 explain	 what	 the	 language	
dividing	 the	 disputed	 accounts	 “equally	 between	 the	 parties	 as	
of	February	3,	1998”	means,	if	it	is	not	the	date	upon	which	the	
value	of	the	accounts	was	to	be	assessed.

The	financial	statements	in	the	record	illustrate	that	the	iRa	
and	 401k	 plans	 in	 which	 the	 disputed	 assets	 were	 invested	 at	
the	time	of	the	divorce	were	not	portfolios	of	stocks,	commodi-
ties,	 or	 other	 assets—they	 were	 simply	 investment	 accounts,	
with	stated	dollar	values.	The	only	reasonable	 interpretation	of	
the	decree	is	that	Stephanie	was	awarded	one-half	of	the	dollar	
value	 of	 each	 account	 as	 of	 February	 3,	 1998.	as	 a	 matter	 of	
law,	 that	 award	 controls	 the	 date	 of	 valuation	 for	 purposes	 of	
subsequent	 QDRO’s.17	 (The	 allocation	 of	 changes	 in	 value	 in	
the	US	Software	account,	by	 the	2001	QDRO,	does	not	reflect	
on	the	meaning	of	the	original	1998	decree.	The	evidence	indi-
cates	 that	 the	 2001	 QDRO	 was	 prepared	 and	 submitted	 to	 the	
court	by	Dennis’	counsel,	without	Stephanie’s	approval.)

This	 is	 not	 a	 situation,	 like	 Hoshor,18	 in	 which	 the	 decree	
clearly	 contemplated	 that	 postdecree	 changes	 in	 value	 were	 to	

15	 See	Reese v. Reese,	671	n.e.2d	187	(ind.	app.	1996).
16	 See,	e.g.,	 In re Marriage of Priddis,	132	Cal.	app.	3d	349,	183	Cal.	Rptr.	

37	(1982).
17	 See,	 e.g.,	 Kremenitzer v. Kremenitzer,	 81	 Conn.	app.	 135,	 838	a.2d	 1026	

(2004);	Grecian v. Grecian,	140	idaho	601,	97	P.3d	468	(idaho	app.	2004);	
Perry v. Perry,	143	S.W.3d	632	(ky.	app.	2004).

18	 Hoshor, supra note	4.



be	 shared	 by	 the	 parties.	 nor	 is	 this	 a	 situation	 in	 which	 the	
decree	did	not	assign	a	specific	date	of	valuation.19

instead,	 the	 situation	 in	 this	 case	 is	 apparent:	 the	 decree	
specified	 a	 valuation	 date	 for	 the	 disputed	 accounts,	 assign-
ing	 the	 risk	 of	 a	 decline	 in	 the	 value	 of	 the	 assets	 to	 Dennis,	
the	party	 in	 control	 of	 them.	Had	all	 the	 assets	 appreciated	 in	
value,	 Dennis,	 but	 not	 Stephanie,	 would	 have	 benefited	 from	
the	 increases.20	 instead,	 some	 of	 the	 assets	 depreciated.	 But	
the	 date	 at	 which	 the	 value	 was	 to	 be	 determined	 was	 agreed	
upon	by	the	parties	and	set	forth	in	the	decree.21	any	perceived	
inequality	 was	 the	 result	 of	 a	 falling	 stock	 market,	 not	 an	
unequal	distribution	in	the	decree.22

and	 more	 importantly,	 that	 Dennis	 bears	 the	 brunt	 of	 that	
decline	in	value	was	solely	precipitated	by	Dennis’	inexcusable	
delay	 in	 entering	 the	 QDRO’s	 required	 by	 the	 decree.23	 There	
is	 no	 suggestion	 in	 this	 case	 that	 any	 funds	 were	 added	 to,	 or	
withdrawn	 from,	 the	 disputed	 accounts	 after	 the	 decree	 was	
entered.24	 nor	 was	 the	 delay	 in	 distribution	 the	 result	 of	 court	
proceedings,	such	as	a	bifurcated	proceeding,25	or	an	intervening	
appeal.26	The	record	is	clear	that	Dennis	was	responsible	for	fil-
ing	the	QDRO’s	to	segregate	the	assets	awarded	by	the	decree—
and,	obviously,	that	Dennis	(or	his	attorney)	was	responsible	for	
the	8-year	delay	in	complying.

19	 Compare,	 e.g.,	 Austin v. Austin,	 748	 a.2d	 996	 (Me.	 2000);	 Bradley v. 
Bradley,	194	S.W.3d	902	(Mo.	app.	2006);	Musick v. Musick,	144	Md.	app.	
494,	798	a.2d	1213	(2002).

20	 See,	e.g.,	Perry, supra note	17.
21	 See	Grecian, supra note	17.
22	 See	id.
23	 Compare,	 e.g.,	 In re Marriage of Hayden,	 124	 Cal.	app.	 3d	 72,	 177	 Cal.	

Rptr.	183	(1981),	with	Bradley, supra note	19.
24	 See,	e.g.,	Thompson v. Thompson,	811	n.e.2d	888	(ind.	app.	2004);	Sample 

v. Sample,	152	ariz.	239,	731	P.2d	604	(ariz.	app.	1986).
25	 See,	e.g.,	Leis v. Hustad,	22	P.3d	885	(alaska	2001);	Fastner v. Fastner,	427	

n.W.2d	691	(Minn.	app.	1988);	In re Marriage of Walters,	91	Cal.	app.	3d	
535,	154	Cal.	Rptr.	180	(1979).	See,	also,	Koziol, supra note	3.

26	 See,	 e.g.,	 In re Marriage of Hitchcock,	 309	 n.W.2d	 432	 (iowa	 1981);	
Fastner, supra note	25;	Sample, supra note	24.
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Dennis	 argues	 that	 because	 the	 intrust	 account	 was	 an	 iRa,	
instead	of	a	401k,	no	QDRO	was	actually	necessary	to	distrib-
ute	 the	 funds.	 The	 accuracy	 of	 that	 contention	 is	 not	 entirely	
clear,	 at	 least	 as	 far	 as	 the	 tax	 consequences	 are	 concerned.27	
But	 regardless,	 Dennis’	 contention	 is	 not	 on	 point.	The	 decree	
directed	Dennis	 to	 file	a	QDRO	for	 the	intrust	account,	and	he	
did	not	do	so	until	after	this	contempt	proceeding	was	brought.	
if	 proved,	 a	 good	 faith	 belief	 that	 a	 QDRO	 was	 not	 needed	
for	 division	 of	 the	 asset	 might	 be	 relevant	 to	 whether	 Dennis	
was	 willfully	 in	 contempt	 of	 court.	 But	 it	 would	 not	 obviate	
Stephanie’s	 underlying	 right	 to	 one-half	 of	 the	 value	 of	 the	
account	on	the	date	specified	by	the	decree.

[6]	 Dennis	 also	 relies	 on	 the	 district	 court’s	 reasoning	 that	
Stephanie	 “failed	 to	 prove	 at	 trial	 that,	 had	 the	 QDROs	 been	
timely	executed,	 that	she	would	have	been	able	 to	 increase	 the	
assets	from	what	they	currently	are.”	But	it	was	not	Stephanie’s	
burden,	 in	 this	 proceeding,	 to	 prove	 that	 she	 was	 damaged	
by	 Dennis’	 failure	 to	 comply	 with	 the	 decree.	 in	 fact,	 an	
award	 of	 damages	 is	 unavailable	 in	 a	 civil	 contempt	 proceed-
ing.28	 instead,	 the	purpose	of	 this	proceeding	was	 to	determine	
whether	Dennis	was	holding	property	that	properly	belonged	to	
Stephanie	under	the	terms	of	the	decree.29	She	was	not	required	
to	 prove	 what	 she	 would	 have	 done	 with	 the	 property,	 had	 it	
been	made	available	to	her	earlier,	in	order	to	establish	her	legal	
right	to	possess	it.

in	short,	we	conclude	that	the	district	court	erred	in	entering	
QDRO’s	 that	did	not	divide	 the	disputed	assets	as	of	February	
3,	 1998,	 and	 in	 determining	 that	 by	 filing	 those	 QDRO’s,	
Dennis	had	complied	with	 the	requirements	of	 the	decree.	The	
court,	 in	 effect,	 permitted	 Dennis	 to	 modify	 the	 terms	 of	 the	
decree	without	establishing	the	factual	basis	for	a	modification.	
Stephanie’s	assignment	of	error	has	merit.

We	 note	 that	 the	 evidence	 at	 the	 contempt	 hearing	 was	 not	
entirely	 clear	 with	 respect	 to	 the	 value	 of	 the	 accounts	 as	 of	

27	 See	Bougas v. Commissioner,	86	T.C.M.	(CCH)	9	(2003).
28	 See,	Smeal Fire Apparatus Co. v. Kreikemeier,	271	neb.	616,	715	n.W.2d	

134	(2006);	Klinginsmith, supra note	5.
29	 See	Klinginsmith, supra note	5.



February	 3,	 1998,	 and	 that	 because	 of	 its	 disposition	 of	 this	
case,	 the	 district	 court	 made	 no	 findings	 with	 respect	 to	 valu-
ation.	 On	 remand,	 it	 will	 be	 necessary	 for	 the	 district	 court	 to	
determine	 the	 sum	 to	which	Stephanie	 is	 entitled,	 representing	
one-half	of	 the	value	of	 the	accounts	on	February	3,	1998.	We	
recognize,	from	the	representations	of	counsel,	that	at	least	one	
of	the	accounts	may	have	lost	more	than	half	of	its	February	3,	
1998,	value.	if	that	proves	to	be	the	case,	then	it	will	be	neces-
sary	 for	 the	 court	 and	 parties	 to	 consider	 other	 ways	 in	 which	
Dennis	can	comply	with	the	decree.

We	 also	 note	 that	 it	 is	 unclear	 whether	 valid	 QDRO’s	
have,	 even	 now,	 been	 entered	 with	 respect	 to	 all	 of	 the	 dis-
puted	accounts.	The	record	does	not	specify	which	assets	were	
divided	 by	 the	 two	 august	 9,	 2006,	 QDRO’s.	 The	 February	
27,	2001,	QDRO	for	 the	US	Software	account	was	apparently	
ineffective	because	the	account	had	already	been	transferred	to	
another	 investment.	 in	 other	 words,	 the	 record	 before	 us	 evi-
dences	three	disputed	accounts,	but	only	two	effective	QDRO’s,	
neither	of	which	are	consistent	with	 the	decree.	On	remand,	 it	
will	be	necessary	for	 the	district	court	 to	enter	QDRO’s	effec-
tive	as	to	all	of	the	disputed	assets.

COnClUSiOn
We	reverse	the	judgment	of	the	district	court	and	remand	the	

cause	with	directions.	Specifically,	 the	district	 court	 is	directed	
to	 (1)	 determine	 the	 value	 of	 each	 of	 the	 disputed	 accounts	 as	
of	 February	 3,	 1998,	 and	 (2)	 supervise	 the	 entry	 of	 QDRO’s	
transferring	 one-half	 of	 the	 February	 3,	 1998,	 value	 of	 each	
account	 to	 Stephanie.	 if	 the	 balance	 of	 any	 of	 the	 accounts	 is	
insufficient	 to	satisfy	 the	award,	 then	the	district	court,	assisted	
by	 the	parties,	 should	determine	how	Dennis	will	 comply	with	
the	 decree.	 any	 other	 issues	 arising	 during	 those	 proceedings	
should	 be	 resolved	 by	 the	 district	 court	 in	 a	 manner	 consistent	
with	this	opinion.

reverSeD anD reManDeD With DirectionS.
Stephan,	J.,	dissenting.
i	disagree	with	the	majority’s	central	premise	that	the	decree	

established	 February	 3,	 1998,	 as	 a	 “valuation	 date”	 for	 the	
retirement	 plan	 assets,	 resulting	 in	 an	 award	 to	 Stephanie	 of	
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“one-half	 of	 the	 dollar	 value	 of	 each	 account	 as	 of	 February	
3,	1998.”	Had	 the	award	of	a	specific	amount	been	 the	district	
court’s	 intent,	 it	 could	 easily	 have	 done	 so	 in	 explicit	 terms,1	
but	it	did	not.

in	its	division	of	the	retirement	plan	assets,	the	court	did	not	
use	a	sum	certain	nor	did	it	include	a	reference	to	“value,”	as	it	
did	with	other	marital	assets.	Rather,	it	provided	that	the	retire-
ment	 plan	 accounts	 were	 to	 be	 “divided	 .	 .	 .	 equally	 between	
the	parties	as	of	February	3,	1998.”	i	interpret	this	language	as	
identifying	the	assets	held	 in	 the	accounts	on	that	date	 to	con-
stitute	 marital	 property	 subject	 to	 division	 and	 to	 award	 each	
party	one-half	of	those	assets.

For	 purposes	 of	 division	 of	 property	 in	 the	 dissolution	 of	
marriage,	 the	marital	estate	 includes	“any	pension	plans,	 retire-
ment	plans,	annuities,	and	other	deferred	compensation	benefits	
owned	by	either	party,	whether	vested	or	not	vested.”2	The	mari-
tal	 estate	 includes	only	 that	portion	of	 a	pension	plan	which	 is	
earned	during	the	marriage,	and	contributions	to	pensions	before	
marriage	or	after	dissolution	are	not	assets	of	the	marital	estate.3	
We	have	held	 that	parties	may	agree	 to	 the	division	of	pension	
and	 retirement	 plan	 assets	 acquired	 outside	 the	 marriage,	 not-
withstanding	 that	 a	 court	 could	 not	 divide	 such	 assets	 without	
such	an	agreement.4	That	is	not	what	the	parties	did	in	this	case;	
here,	 they	simply	agreed	that	 the	assets	held	in	the	three	retire-
ment	 plan	 accounts	 as	 of	 February	 3,	 1998,	 were	 a	 part	 of	 the	
marital	estate,	to	be	divided	equally	between	them.

The	record	reflects	that	the	retirement	plan	accounts	included	
stock,	annuities,	mutual	funds,	and	some	cash.	The	district	court	
specifically	found	 that	 the	value	 in	 the	accounts	had	decreased	
“due	 to	 conditions	 in	 the	 Stock	 Market.”	 as	 the	 named	 par-
ticipant	 in	 the	plans,	Dennis	had	 the	power	 to	withdraw	assets	
and	 thus	 controlled	 whether	 the	 assets	 held	 in	 each	 account	

	 1	 See,	 e.g.,	 In re Marriage of Knutson,	 114	 Wash.	 app.	 866,	 60	 P.3d	 681	
(2003).

	 2	 neb.	Rev.	Stat.	§	42-366(8)	(Reissue	2004).
	 3	 Hoshor v. Hoshor,	254	neb.	743,	580	n.W.2d	516	(1998),	citing	Shockley v. 

Shockley,	251	neb.	896,	560	n.W.2d	777	(1997);	Priest v. Priest,	251	neb.	
76,	554	n.W.2d	792	(1996).

	 4	 Hoshor v. Hoshor,	supra	note	3.



on	 February	 3,	 1998,	 remained	 in	 the	 account	 at	 the	 time	 of	
the	 decree	 and	 subsequent	 entry	 of	 the	 QDRO’s.	 However,	
Dennis	 had	 no	 control	 over	 the	 value	 of	 the	 assets	 held	 in	
the	accounts.

The	 majority	 cites	 Reese v. Reese5	 for	 the	 proposition	 that	
an	 early	 valuation	 date	 “sensibly	 assigns	 the	 risk	 of	 a	 decline	
in	the	value	of	the	asset	 to	the	party	in	control	of	the	asset.”	in	
Reese,	 the	 valuation	 date	 concerned	 a	 business	 over	 which	 the	
appellant	“had	complete	control	of	the	company	both	before	and	
after	the	petition	for	dissolution	was	filed.”6	in	this	case,	unlike	
Reese,	 the	value	of	 the	 retirement	 accounts	was	determined	by	
the	market,	not	by	any	action	or	inaction	by	Dennis.

Under	 the	 majority’s	 reasoning,	 Dennis	 would	 bear	 the	 risk	
of	any	decline	in	market	value	from	February	3,	1998,	until	the	
entry	 of	 the	 QDRO,	 even	 if	 that	 entry	 were	 accomplished	 in	 a	
timely	manner,	and	Stephanie	would	be	deprived	of	 the	benefit	
of	 any	 appreciation	 in	 the	 value	 of	 the	 assets	 during	 the	 same	
period.	There	 is	 no	 language	 in	 the	 decree	 to	 support	 this	 rea-
soning.	 instead,	 the	 decree	 is	 entirely	 silent	 as	 to	 how	 market	
gains	 or	 losses	 occurring	 after	 February	 3,	 1998,	 and	 prior	 to	
entry	of	the	QDRO’s	are	to	be	treated	by	the	parties	in	dividing	
the	retirement	plans	“equally.”	Other	courts	have	held	that	even	
where	 a	 decree	 refers	 to	 a	 specific	 “valuation	 date”	 for	 retire-
ment	 plan	 assets,	 in	 the	 absence	 of	 express	 language	 stating	
otherwise,	 the	 decree	 implicitly	 contemplates	 that	 both	 parties	
will	share	all	of	the	rewards	and	risks	associated	with	an	invest-
ment	account,	so	that	the	parties	share	equally	in	gains	or	losses	
occurring	 after	 the	 valuation	 date	 and	 before	 division	 pursuant	
to	a	QDRO	is	accomplished.7

From	 the	 record,	 i	 conclude	 that	 this	 is	 what	 the	 court	
intended	 in	 this	 case.	 The	 2001	 QDRO	 for	 the	 US	 Software	

	 5	 Reese v. Reese,	671	n.e.2d	187	(ind.	app.	1996).
	 6	 Id.	at	191-92.
	 7	 Shorter v. Shorter,	 851	 n.e.2d	 378	 (ind.	 app.	 2006);	 Case v. Case,	 794	

n.e.2d	514	(ind.	app.	2003);	Taylor v. Taylor,	258	Wis.	2d	290,	653	n.W.2d	
524	(Wis.	app.	2002);	Niccum v. Niccum,	734	n.e.2d	637	(ind.	app.	2000);	
In re Marriage of Gardner,	973	S.W.2d	116	(Mo.	app.	1998).	See,	Rivera v. 
Zysk,	136	Md.	app.	607,	766	a.2d	1049	(2001);	Austin v. Austin,	748	a.2d	
996	(Me.	2000).
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account	was	entered	by	the	same	judge	who	entered	the	decree,	
and	 thus	 presumably	 reflected	 the	 court’s	 intent.	 it	 states	 that	
“[a]ny	 gains,	 losses,	 income,	 depreciation	 or	 appreciation	 on	
[Stephanie’s]	 interest	 in	 the	 Plan	 from	 and	 after	 February	 3,	
1998,	shall	be	hers	exclusively.”	it	further	states	that	any	“gain,	
losses,	 income,	 depreciation	 or	 appreciation”	 on	 Dennis’	 inter-
est,	as	well	as	“any	new	deposits	to	the	Plan	by	or	on	behalf	of	
[Dennis]	 from	and	 after	February	3,	 1998”	 shall	 belong	 exclu-
sively	to	Dennis.	Stephanie’s	application	to	show	cause	filed	in	
2004	alleged	that	Dennis’	counsel	had	prepared	only	one	of	the	
three	QDRO’s	required	by	the	decree,	but	did	not	take	issue	with	
the	 language	 of	 the	 2001	 QDRO.	although	 this	 language	 does	
not	appear	 in	 the	 two	subsequent	QDRO’s	entered	by	the	court	
in	2006,	those	later	orders	simply	award	Stephanie	“50%	of	the	
Plan”	with	no	reference	to	the	February	3,	1998,	date.	Because	
the	record	reflects	that	Dennis	did	not	withdraw	any	assets	from	
any	of	 the	plans	after	February	3,	1998,	 i	 submit	 that	 all	 three	
QDRO’s	 accomplished	 precisely	 what	 the	 decree	 intended:	 an	
equal	 division	 of	 the	 retirement	 plan	 assets	 which	 existed	 as	
of	 February	 3,	 1998,	 with	 fluctuation	 in	 market	 value	 shared	
equally	 by	 the	 parties.	 Under	 the	 majority’s	 disposition,	 how-
ever,	Stephanie	will	 receive	much	more	 than	50	percent	 of	 the	
accounts,	perhaps	even	100	percent	plus	an	additional	payment.	
This	is	hardly	the	equal	division	required	by	the	decree.

What	Stephanie	really	seeks	in	this	case	is	damages	resulting	
from	Dennis’	delay	in	preparing	the	QDRO’s.	Citing	cases	from	
other	 jurisdictions,	 she	 argues:	 “if	 a	 former	 spouse	 is	 culpable	
for	 the	 delay	 in	 distribution,	 the	 other	 spouse	 can	 be	 awarded	
damages	 for	 the	 other’s	 actions	 or,	 as	 in	 this	 case,	 inactions.”8	
This	 argument	 fails	 for	 two	 reasons.	 First,	 as	 the	 district	 court	
noted,	 Stephanie	 did	 not	 prove	 that	 earlier	 execution	 of	 the	
QDRO’s	 would	 have	 prevented	 the	 decline	 in	 market	 value	 of	
her	 interest	 in	 the	 retirement	 plans.	 Second,	 and	 more	 basic,	
damages	are	not	recoverable	in	a	civil	contempt	proceeding.9

For	these	reasons,	i	respectfully	dissent.

	 8	 Brief	for	appellant	at	12.
	 9	 Smeal Fire Apparatus Co. v. Kreikemeier,	 271	neb.	 616,	 715	n.W.2d	134	

(2006).
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	 1.	 Investigative Stops: Warrantless Searches: Probable Cause: Appeal and 
Error.	When	 reviewing	 a	district	 court’s	 determinations	of	 reasonable	 suspicion	
to	 conduct	 an	 investigatory	 stop	 and	 probable	 cause	 to	 perform	 a	 warrantless	
search,	 ultimate	 determinations	 of	 reasonable	 suspicion	 and	 probable	 cause	 are	
reviewed	de	novo.	But	findings	of	historical	fact	to	support	that	determination	are	
reviewed	 for	 clear	 error,	 giving	 due	 weight	 to	 the	 inferences	 drawn	 from	 those	
facts	by	the	trial	court.

	 2.	 Investigative Stops: Motor Vehicles: Probable Cause.	 a	 traffic	 violation,	 no	
matter	how	minor,	creates	probable	cause	to	stop	the	driver	of	a	vehicle.

	 3.	 Investigative Stops: Motor Vehicles: Police Officers and Sheriffs.	 Once	 a	
vehicle	is	lawfully	stopped,	a	law	enforcement	officer	may	conduct	an	investigation	
reasonably	related	in	scope	to	the	circumstances	that	justified	the	traffic	stop.

	 4. ____:	____:	____.	a	traffic	stop	investigation	may	include	asking	the	driver	for	an	
operator’s	 license	 and	 registration,	 requesting	 that	 the	 driver	 sit	 in	 the	 patrol	 car,	
and	asking	the	driver	about	 the	purpose	and	destination	of	his	or	her	 travel.	also,	
the	 officer	 may	 run	 a	 computer	 check	 to	 determine	 whether	 the	 vehicle	 involved	
in	 the	stop	has	been	stolen	and	whether	 there	are	outstanding	warrants	for	any	of	
its	occupants.

	 5.	 Investigative Stops: Motor Vehicles: Police Officers and Sheriffs: Probable 
Cause.	 in	 order	 to	 expand	 the	 scope	 of	 a	 traffic	 stop	 and	 continue	 to	 detain	 the	
motorist	 for	 the	 time	 necessary	 to	 deploy	 a	 drug	 detection	 dog,	 an	 officer	 must	
have	 a	 reasonable,	 articulable	 suspicion	 that	 the	 person	 is	 involved	 in	 criminal	
activity	beyond	that	which	initially	justified	the	interference.

	 6.	 Probable Cause: Words and Phrases.	 Reasonable	 suspicion	 entails	 some	 mini-
mal	 level	 of	 objective	 justification	 for	 detention,	 something	 more	 than	 an	 incho-
ate	 and	 unparticularized	 hunch,	 but	 less	 than	 the	 level	 of	 suspicion	 required	 for	
	probable	cause.

	 7.	 Investigative Stops: Police Officers and Sheriffs: Probable Cause.	 Whether	
a	 police	 officer	 has	 a	 reasonable	 suspicion	 based	 on	 sufficient	 articulable	 facts	
depends	 on	 the	 totality	 of	 the	 circumstances	 and	 must	 be	 determined	 on	 a	 case-
by-case	basis.

	 8.	 ____:	 ____:	 ____.	 if	 reasonable	 suspicion	 exists,	 the	 court	 must	 then	 consider	
whether	 the	 detention	 was	 reasonable	 in	 the	 context	 of	 an	 investigative	 stop,	
considering	 both	 the	 length	 of	 the	 continued	 detention	 and	 the	 investigative	
	methods	employed.

	 9.	 Investigative Stops: Probable Cause: Proof.	 The	 degree	 of	 reliability	 of	 an	
informant	 that	 must	 be	 shown	 to	 justify	 an	 investigatory	 stop	 is	 less	 than	 that	
required	to	establish	probable	cause.

10.	 Criminal Law: Investigative Stops: Police Officers and Sheriffs: Probable 
Cause.	an	individual’s	criminal	history	may	be	a	relevant	factor	when	determin-
ing	whether	an	officer	has	reasonable	suspicion	to	detain	an	individual.
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11.	 Investigative Stops: Police Officers and Sheriffs: Probable Cause.	 although	
a	 motorist’s	 nervousness	 is	 an	 appropriate	 factor	 for	 consideration	 within	 the	
totality	of	 the	circumstances	of	a	prolonged	 traffic	stop,	 its	presence	 is	of	 limited	
	significance	generally.

appeal	from	the	District	Court	for	Madison	County:	patrick 
G. roGerS,	Judge.	affirmed.

Melissa	a.	Wentling,	 Madison	 County	 Public	 Defender,	 and	
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Jon	 Bruning,	 attorney	 General,	 and	 James	 D.	 Smith	 for	
appellee.

WriGht,	 connolly,	 GerrarD,	 Stephan,	 MccorMack,	 and	
Miller-lerMan,	JJ.

Stephan,	J.
after	a	bench	 trial	 in	 the	district	court	 for	Madison	County,	

Richard	 l.	 louthan	 was	 convicted	 on	 one	 count	 of	 posses-
sion	 of	 a	 controlled	 substance.	 The	 principal	 issue	 on	 appeal	
is	 whether	 louthan’s	 Fourth	amendment	 rights	 were	 violated	
when	 a	 law	 enforcement	 officer	 prolonged	 a	 traffic	 stop	 for	
several	 minutes	 in	 order	 to	 deploy	 a	 drug	 detection	 dog.	 We	
conclude	 that	 there	 was	 no	 violation	 of	 louthan’s	 rights	 and	
that	 the	 evidence	 obtained	 from	 the	 vehicle	 as	 a	 result	 of	 the	
dog	sniff	was	properly	used	to	secure	his	conviction.

i.	BaCkGROUnD
Jason	 Bauer	 is	 a	 patrol	 officer	 and	 police	 service	 dog	 han-

dler	 employed	 by	 the	 norfolk	 Police	 Division.	 late	 on	 the	
evening	 of	 December	 2,	 2006,	 Bauer	 was	 conducting	 surveil-
lance	on	a	norfolk,	nebraska,	residence.	He	was	observing	the	
residence	 because	 the	 police	 division	 had	 received	 complaints	
from	 neighbors	 about	 “stop-and-go	 traffic”	 indicative	 of	 drug	
activity.	 also,	 Bauer	 had	 been	 informed	 by	 at	 least	 two	 per-
sons	whom	he	arrested	 for	drug	offenses	 that	 the	owner	of	 the	
residence	 was	 a	 methamphetamine	 distributor.	 Bauer’s	 sources	
indicated	drug	activity	had	occurred	at	the	residence	as	recently	
as	 november	 2006.	 Bauer	 testified	 that	 he	 had	 observed	 the	
residence	 on	 previous	 occasions	 over	 the	 last	 2	 years	 and	 had	



seen	persons	he	knew	 to	be	 actively	 engaged	 in	 the	drug	 trade	
leaving	the	residence.

When	 he	 arrived	 at	 the	 residence,	 Bauer	 observed	 a	 vehicle	
parked	 nearby.	 Bauer	 determined	 that	 the	 vehicle	 was	 reg-
istered	 to	 louthan	 and	 that	 the	 license	 plates	 had	 expired.	
approximately	5	minutes	after	Bauer	began	his	surveillance,	he	
saw	louthan	exit	the	residence	and	enter	the	vehicle.	Bauer	had	
not	seen	louthan	enter	the	residence	and	did	not	know	how	long	
he	 had	 been	 inside.	 Bauer	 initiated	 pursuit	 with	 the	 intent	 of	
stopping	louthan	based	on	the	expired	plates.	He	also	intended	
to	request	louthan’s	permission	 to	search	 the	vehicle.	Pursuant	
to	police	division	policy,	he	requested	a	backup	officer.

Bauer	initiated	the	traffic	stop	based	on	the	expired	plates	and	
louthan’s	 failure	 to	 signal	 a	 turn.	 louthan	 acknowledged	 that	
he	had	come	from	the	residence	which	Bauer	had	been	observ-
ing.	 Bauer	 questioned	 louthan	 about	 his	 involvement	 with	
drugs,	and	louthan	stated	that	he	was	free	on	bond	on	a	pend-
ing	charge	of	possession	of	a	controlled	 substance	and	 that	 an	
attempted	manufacture	charge	had	also	been	filed	against	him.	
Bauer	 asked	 louthan	 when	 he	 had	 last	 used	 controlled	 sub-
stances,	and	louthan	responded	that	it	was	in	September	2006,	
when	 he	 was	 arrested	 for	 possession.	 Bauer	 asked	 louthan	 to	
step	out	of	the	vehicle	and	obtained	consent	to	search	louthan’s	
person.	 The	 search	 revealed	 nothing	 of	 consequence.	 Bauer	
then	 requested	 permission	 to	 search	 the	 vehicle,	 but	 louthan	
refused.	 Bauer	 testified	 that	 louthan	 became	 “extremely	 ner-
vous”	at	this	point,	although	in	his	report,	he	noted	that	louthan	
was	“somewhat	nervous.”

Bauer	 then	 called	 the	 police	 dispatcher	 and	 determined	 that	
louthan’s	 operator’s	 license	 was	 valid	 and	 that	 he	 had	 no	 out-
standing	 warrants.	 as	 he	 was	 doing	 this,	 the	 backup	 officer	
arrived	on	the	scene.	after	completing	his	conversation	with	the	
dispatcher,	 Bauer	 directed	 louthan	 to	 remain	 with	 the	 backup	
officer.	 Bauer	 then	 retrieved	 his	 drug	 detection	 dog	 from	 his	
vehicle	 and	 directed	 the	 dog	 to	 sniff	 the	 exterior	 of	 louthan’s	
vehicle.	 at	 that	 point,	 approximately	 7	 minutes	 had	 elapsed	
since	the	inception	of	the	traffic	stop.

The	 dog	 did	 not	 alert	 in	 his	 initial	 pass	 around	 the	 vehicle.	
Bauer	then	began	to	“detail,”	directing	the	dog	to	sniff	in	certain	
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locations	 of	 the	 vehicle.	 The	 dog	 alerted	 and	 eventually	 indi-
cated	the	scent	of	drugs	near	the	middle	of	the	front	hood	of	the	
vehicle.	Bauer	then	informed	louthan	that	he	intended	to	search	
the	 interior	 of	 the	 vehicle.	 From	 the	 time	 that	 the	 dog	 sniff	
began	until	Bauer	informed	louthan	of	the	result,	approximately	
4	 minutes	 had	 elapsed.	 Bauer	 then	 searched	 the	 interior	 of	 the	
vehicle	and	found	louthan’s	wallet	on	the	transmission	hump	of	
the	vehicle.	inside	the	wallet	were	two	bags	containing	a	“rocky	
substance”	later	confirmed	to	be	methamphetamine.

approximately	 12½	 minutes	 after	 louthan	 was	 initially	
stopped,	 he	 was	 arrested	 and	 charged	 with	 one	 count	 of	 pos-
session	of	a	controlled	substance.	He	filed	a	motion	to	suppress	
the	 evidence	 obtained	 as	 a	 result	 of	 the	 search	 of	 his	 vehicle,	
arguing	that	Bauer	lacked	reasonable	suspicion	to	further	detain	
him	after	the	traffic	stop.	after	conducting	an	evidentiary	hear-
ing,	 the	 district	 court	 denied	 the	 motion.	 Following	 a	 bench	
trial	on	stipulated	evidence	at	which	louthan’s	objection	to	the	
dog	sniff	and	resulting	search	was	preserved,	he	was	convicted	
and	sentenced.	He	 filed	 this	 timely	appeal,	and	we	granted	 the	
State’s	petition	to	bypass	the	Court	of	appeals.

ii.	aSSiGnMenT	OF	eRROR
louthan	 assigns,	 restated,	 that	 the	 district	 court	 erred	 in	

overruling	his	motion	 to	 suppress	 the	evidence	 seized	 from	his	
vehicle	 because	 his	 continued	 detention	 after	 the	 initial	 traffic	
stop	 violated	 his	 right	 to	 be	 free	 from	 unreasonable	 searches	
and	 seizures	 under	 the	 4th	 and	 14th	 amendments	 to	 the	 U.S.	
Constitution	and	article	i,	§	7,	of	the	nebraska	Constitution.

iii.	STanDaRD	OF	ReVieW
[1]	When	 reviewing	 a	 district	 court’s	 determinations	 of	 rea-

sonable	suspicion	to	conduct	an	investigatory	stop	and	probable	
cause	 to	 perform	 a	 warrantless	 search,	 ultimate	 determinations	
of	 reasonable	 suspicion	 and	 probable	 cause	 are	 reviewed	 de	
novo.	 But	 findings	 of	 historical	 fact	 to	 support	 that	 determina-
tion	are	reviewed	for	clear	error,	giving	due	weight	to	the	infer-
ences	drawn	from	those	facts	by	the	trial	court.1

	 1	 State v. Voichahoske,	271	neb.	64,	709	n.W.2d	659	(2006).



iV.	analYSiS
[2-4]	There	is	no	issue	concerning	the	propriety	of	the	traffic	

stop.	a	traffic	violation,	no	matter	how	minor,	creates	probable	
cause	to	stop	the	driver	of	a	vehicle.2	Once	a	vehicle	is	lawfully	
stopped,	a	law	enforcement	officer	may	conduct	an	investigation	
reasonably	related	in	scope	to	the	circumstances	that	justified	the	
traffic	stop.3	This	investigation	may	include	asking	the	driver	for	
an	operator’s	license	and	registration,	requesting	that	 the	driver	
sit	 in	 the	 patrol	 car,	 and	 asking	 the	 driver	 about	 the	 purpose	
and	destination	of	his	or	her	travel.4	also,	the	officer	may	run	a	
computer	check	to	determine	whether	the	vehicle	involved	in	the	
stop	has	been	stolen	and	whether	there	are	outstanding	warrants	
for	 any	 of	 its	 occupants.5	 The	 record	 in	 this	 case	 reflects	 that	
these	 investigative	 procedures	 were	 completed	 within	 approxi-
mately	6	minutes	after	louthan’s	vehicle	was	stopped.

in	 Illinois v. Caballes,6 the	 U.S.	 Supreme	 Court	 held	 that	 a	
dog	sniff	“conducted	during	a	concededly	lawful	traffic	stop	that	
reveals	 no	 information	 other	 than	 the	 location	 of	 a	 substance	
that	no	 individual	has	any	 right	 to	possess	does	not	violate	 the	
Fourth	 amendment.”	 in	 that	 case,	 one	 officer	 conducted	 the	
traffic	 stop	 while	 another	 walked	 a	 drug	 detection	 dog	 around	
the	exterior	of	the	vehicle.	The	Court	noted	that	the	duration	of	
the	stop	during	which	the	dog	sniff	was	conducted	“was	entirely	
justified	by	the	traffic	offense	and	the	ordinary	inquiries	incident	
to	such	a	stop.”7	The	facts	in	this	case	differ	from	those	consid-
ered	 in	 Caballes	 in	 that	 here,	 the	 drug	 detection	 dog	 was	 not	
deployed	until	after	the	investigative	steps	incident	to	the	traffic	
stop	had	been	completed.

The	 Court	 in	 Caballes	 acknowledged	 and	 did	 not	 alter	 its	
prior	 holding	 that	 “a	 seizure	 that	 is	 lawful	 at	 its	 inception	 can	

	 2	 Id.; State v. Lee,	265	neb.	663,	658	n.W.2d	669	(2003).
	 3	 See	id.
	 4	 Id.
	 5	 Id.
	 6	 Illinois v. Caballes,	543	U.S.	405, 410,	125	S.	Ct.	834,	160	l.	ed.	2d	842	

(2005).
	 7	 Id.,	543	U.S.	at	408.
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violate	the	Fourth	amendment	if	its	manner	of	execution	unrea-
sonably	infringes	interests	protected	by	the	Constitution.”8	  The	
Court	 further	 noted	 that	 “[a]	 seizure	 that	 is	 justified	 solely	 by	
the	interest	in	issuing	a	warning	ticket	to	the	driver	can	become	
unlawful	if	it	is	prolonged	beyond	the	time	reasonably	required	
to	complete	that	mission.”9	in	this	case,	the	dog	sniff	prolonged	
the	 traffic	 stop	 several	 minutes	 beyond	 the	 time	 required	 to	
conduct	 the	 normal	 investigative	 inquiries	 relating	 to	 the	 stop.	
The	 issue	 presented	 is	 whether	 prolonging	 the	 traffic	 stop	 for	
the	time	necessary	to	deploy	the	drug	detection	dog	which	was	
already	 at	 the	 scene	 violated	 louthan’s	 Fourth	 amendment	
rights	and	rendered	the	evidence	obtained	through	the	resulting	
search	 inadmissible	 at	 his	 trial	 under	 the	 Fourth	 amendment	
exclusionary	rule.

[5-8]	 in	 resolving	 this	 question	 in	 the	 negative,	 the	 district	
court	 applied	 a	 test	 which	 this	 court	 has	 employed	 in	 cases	
decided	 before	 and	 after	 Caballes. We	 have	 held	 that	 in	 order	
to	expand	the	scope	of	a	traffic	stop	and	continue	to	detain	the	
motorist	for	the	time	necessary	to	deploy	a	drug	detection	dog,	
an	officer	must	have	a	reasonable,	articulable	suspicion	that	the	
person	is	involved	in	criminal	activity	beyond	that	which	initially	
justified	 the	 interference.10	 Reasonable	 suspicion	 entails	 some	
minimal	level	of	objective	justification	for	detention,	something	
more	than	an	inchoate	and	unparticularized	hunch,	but	less	than	
the	 level	 of	 suspicion	 required	 for	 probable	 cause.11	 Whether	
a	 police	 officer	 has	 a	 reasonable	 suspicion	 based	 on	 sufficient	
articulable	 facts	depends	on	 the	 totality	of	 the	circumstances.12	
Reasonable	 suspicion	 must	 be	 determined	 on	 a	 case-by-case	
basis.13	if	reasonable	suspicion	exists,	 the	court	must	then	con-
sider	whether	the	detention	was	reasonable	in	the	context	of	an	

	 8	 Id.,	543	U.S.	at	407,	citing	United States v. Jacobsen,	466	U.S.	109,	104	S.	
Ct.	1652,	80	l.	ed.	2d	85	(1984).

	 9	 Illinois v. Caballes, supra note	6,	543	U.S.	at	407.
10	 See,	State v. Voichahoske,	supra	note	1;	State v. Verling,	269	neb.	610,	694	

n.W.2d	632	(2005);	State v. Lee,	supra	note	2.
11	 State v. Voichahoske, supra	note	1;	State v. Verling,	supra	note	10.
12	 Id.; State v. Lee, supra	note	2.
13	 Id.



investigative	stop,	considering	both	the	length	of	the	continued	
detention	and	the	investigative	methods	employed.14

in	 this	 case,	 the	 district	 court	 determined	 that	 Bauer	 had	 a	
reasonable	 suspicion	 that	 louthan	 was	 involved	 in	 unlawful	
drug	activity	because	Bauer	observed	louthan	leave	a	residence	
where	 others	 had	 reported	 purchasing	 unlawful	 drugs,	 louthan	
admitted	 that	 he	 had	 a	 pending	 charge	 of	 possession	 of	 meth-
amphetamine,	 and	louthan	 appeared	nervous	during	 the	 traffic	
stop.	The	court	 further	determined	 that	 the	prolonged	detention	
was	 reasonable,	both	with	 respect	 to	 its	 length	and	 the	manner	
in	which	it	was	conducted.

1. applicaBle StanDarD

The	 State	 argues	 that	 the	 district	 court	 reached	 the	 correct	
result	 by	 applying	 an	 incorrect	 standard.	 it	 urges	 this	 court	 to	
abandon	 our	 jurisprudence	 regarding	 the	 Fourth	 amendment	
implications	 of	 prolonged	 traffic	 stops	 in	 favor	 of	 a	 “de	 mini-
mis	 rule”	 employed	 by	 several	 state	 and	 federal	 courts.15	 This	
rule,	 as	 articulated	 in	 U.S. v. $404,905.00 in U.S. Currency,16	
holds	 that	 “when	 a	 police	 officer	 makes	 a	 traffic	 stop	 and	 has	
at	 his	 immediate	 disposal	 the	 canine	 resources	 to	 employ	 this	
uniquely	 limited	 investigative	 procedure,	 it	 does	 not	 violate	
the	Fourth	amendment	 to	 require	 that	 the	offending	motorist’s	
detention	 be	 momentarily	 extended	 for	 a	 canine	 sniff	 of	 the	
vehicle’s	 exterior.”	 Courts	 applying	 this	 rule	 reject	 what	 they	
perceive	as	an	artificial	distinction	between	the	traffic	stop	and	
the	 time	 required	 for	 the	 canine	 sniff,	 reasoning	 that	 “the	 arti-
ficial	 line	 marking	 the	 end	 of	 a	 traffic	 stop	 does	 not	 foreclose	
the	 momentary	 extension	 of	 the	 detention	 for	 the	 purpose	 of	
conducting	a	canine	sniff	of	the	vehicle’s	exterior.”17

14	 See	id.
15	 See,	U.S. v. Alexander,	448	F.3d	1014	(8th	Cir.	2006);	U.S. v. Martin,	411	

F.3d	 998	 (8th	 Cir.	 2005);	 U.S. v. $404,905.00 in U.S. Currency,	 182	 F.3d	
643	(8th	Cir.	1999);	Hugueley v. Dresden Police Dept., 469	F.	Supp.	2d	507	
(W.D.	Tenn.	2007);	State v. Griffin,	949	So.	2d	309	(Fla.	app.	2007);	State 
v. DeLaRosa,	657	n.W.2d	683	(S.D.	2003).

16	 U.S. v. $404,905.00 in U.S. Currency, supra	note	15,	182	F.3d	at	649.
17	 U.S. v. Alexander,	supra	note	15,	448	F.3d	at	1017.

	 STaTe	v.	lOUTHan	 107

	 Cite	as	275	neb.	101



108	 275	neBRaSka	RePORTS

We	 are	 not	 persuaded	 to	 abandon	 the	 reasonable	 suspicion	
standard	 in	 favor	 of	 the	 “de	 minimis	 rule”	 advocated	 by	 the	
State.	 in	 Caballes,	 the	 Court	 specifically	 noted	 a	 distinction	
between	 a	 dog	 sniff	 occurring	 during	 a	 routine	 traffic	 stop	
and	 one	 occurring	 during	 an	 “unreasonably	 prolonged	 traffic	
stop.”18	Referring	to	a	decision	of	 the	illinois	Supreme	Court19	
holding	 that	 a	 dog	 sniff	 and	 subsequent	 discovery	 of	 contra-
band	 during	 an	 unreasonably	 prolonged	 traffic	 stop	 was	 the	
product	 of	 an	 unconstitutional	 seizure,	 the	 Court	 stated:	 “We	
may	 assume	 that	 a	 similar	 result	 would	 be	 warranted	 in	 this	
case	if	the	dog	sniff	had	been	conducted	while	respondent	was	
being	unlawfully	detained.”20	This	indicates	that	there	is	a	con-
stitutionally	 significant	 line	 of	 demarcation	 between	 a	 routine	
traffic	stop	and	one	in	which	a	dog	sniff	is	conducted	after	the	
investigative	 procedures	 incident	 to	 the	 traffic	 stop	 have	 been	
completed.	From	the	video	of	the	traffic	stop	which	is	a	part	of	
the	record	in	this	case,	it	is	apparent	that	the	routine	traffic	stop	
had	 ended	 and	 the	 prolonged	 detention	 for	 deployment	 of	 the	
drug	detection	dog	had	begun	by	 the	 time	 that	Bauer	 received	
information	from	dispatch	that	louthan’s	license	was	valid	and	
that	louthan	had	no	outstanding	warrants.

Was	 the	 traffic	 stop	 “unreasonably	 prolonged”	 beyond	 this	
point?	 While	 the	 detention	 for	 the	 dog	 sniff	 was	 not	 lengthy,	
that	 is	but	one	factor	in	the	Fourth	amendment	analysis,	which	
requires	 the	dual	 inquiries	 of	 “whether	 the	officer’s	 action	was	
justified	at	 its	 inception,	 and	whether	 it	was	 reasonably	 related	
in	 scope	 in	 the	 circumstances	 which	 justified	 the	 interference	
in	 the	 first	 place.”21	 We	 agree	 with	 the	 view	 expressed	 by	 the	
dissent	 in	State v. DeLaRosa22 that	 “the	 threshold question	 .	 .	 .	
is	 whether	 the	 officer	 had	 an	 appropriate	 basis	 upon	 which	 to	
detain	 the	 citizen”	after	 concluding	 the	 routine	 traffic	 stop.	We	

18	 Illinois v. Caballes, supra	note	6,	543	U.S.	at	407,	citing	People v. Cox,	202	
ill.	2d	462,	782	n.e.2d	275,	270	ill.	Dec.	81	(2002).

19	 People v. Cox, supra	note	18.
20	 Illinois v. Caballes,	supra	note	6,	543	U.S.	at	408.
21	 Terry v. Ohio,	392	U.S.	1,	20,	88	S.	Ct.	1868,	20	l.	ed.	2d	889	(1968).
22	 State v. DeLaRosa,	 supra	 note	 15,	 657	 n.W.2d	 at	 691	 (Sabers,	 J.,	

	dissenting).



conclude	that	the	“reasonable	suspicion”	test	is	the	appropriate,	
necessary,	and	correct	standard	for	resolving	that	question.

2. exiStence of reaSonaBle, articulaBle SuSpicion

We	 turn,	 then,	 to	 louthan’s	 contention	 that	 the	 district	
court	 erred	 in	 applying	 this	 standard.	 as	 noted,	 the	 district	
court	 found	 that	 Bauer	 had	 a	 reasonable,	 articulable	 suspicion	
that	 louthan	 was	 involved	 in	 unlawful	 drug	 activity	 for	 three	
reasons:	 (1)	 Bauer	 observed	 louthan	 leave	 the	 residence	 of	 a	
suspected	 drug	 dealer,	 (2)	 louthan	 admitted	 a	 prior	 arrest	 for	
possession	 of	 methamphetamine,	 and	 (3)	 louthan	 appeared	
nervous	when	Bauer	asked	permission	to	search	his	vehicle.	We	
examine	 each	 of	 these	 factors	 separately,	 mindful	 of	 the	 rule	
that	when	a	determination	 is	made	 to	detain	a	person	during	a	
traffic	 stop,	 even	 where	 each	 factor	 considered	 independently	
is	 consistent	 with	 innocent	 activities,	 those	 same	 factors	 may	
amount	to	reasonable	suspicion	when	considered	collectively.23

(a)	Residence	of	Suspected	Drug	Dealer
Relying	 on	 State v. Lee,24	 louthan	 contends	 that	 the	 record	

provides	 no	 factual	 basis	 for	 Bauer’s	 testimony	 that	 the	 resi-
dence	he	was	observing,	and	from	which	he	observed	louthan	
exit,	 was	 a	 site	 of	 unlawful	 drug	 activity.	 in	 Lee, the	 State	
claimed	 reasonable	 suspicion	 sufficient	 to	 prolong	 the	 deten-
tion	of	 a	motorist	 stopped	 in	a	public	 recreation	area	based	 in	
part	 upon	 an	 averment	 that	 law	 enforcement	 had	 “‘received	
information	 prior	 to	 this	 incident	 that	 drug	 dealers	 and	 users	
are	 meeting	 at	 this	 location	 for	 drug	 transactions.’”25	 noting	
the	 lack	 of	 any	 showing	 regarding	 the	 source	 or	 reliability	 of	
this	 information,	 this	 court	 held	 that	 the	 averment	 amounted	
to	“little	more	 than	conclusory	assertions”	which	could	not	be	
considered	in	the	reasonable	suspicion	analysis.26

[9]	The	record	in	this	case	provides	significantly	more	detail.	
The	site	of	the	suspected	drug	activity	in	this	case	was	a	specific	

23	 State v. Voichahoske, supra note	1.
24	 State	v.	lee,	supra	note	2.
25	 Id.	at	670,	658	n.W.2d	at	677.
26	 Id.	at	670,	658	n.W.2d	at	678.
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residence,	 not	 a	 general	 area	 as	 in	 Lee.	 Bauer	 testified	 that	 he	
knew	 the	 name	 of	 the	 resident	 and	 that	 the	 police	 department	
had	 received	 complaints	 from	 neighbors	 about	 “stop-and-go	
traffic”	near	the	residence.	Bauer,	who	had	received	specialized	
drug	 interdiction	 training	 in	 addition	 to	 his	 training	 as	 a	 drug	
detection	dog	handler	during	his	7	years	of	service	as	a	norfolk	
police	officer,	testified	that	“stop-and-go	traffic”	at	a	residential	
location	is	an	 indicator	of	unlawful	drug	trade	being	conducted	
there.	Bauer	 testified	that	he	had	received	reports	over	a	period	
of	2	years	that	the	resident	was	involved	in	unlawful	drug	activ-
ity,	 and	 he	 identified	 by	 name	 two	 persons	 arrested	 for	 drug	
offenses	 who	 reported	 that	 they	 had	 obtained	 drugs	 from	 the	
resident	 of	 the	 house.	 He	 further	 testified	 that	 the	 most	 recent	
report	 of	 drug	 activity	 at	 the	 residence	 was	 approximately	 1	
month	 prior	 to	 louthan’s	 arrest.	 Reasonable	 suspicion	 may	 be	
based	upon	information	which	may	not	be	sufficient	to	establish	
probable	 cause.	 it	 follows	 that	 the	 “degree	 of	 reliability	 of	 an	
informant	that	must	be	shown	to	justify	an	investigatory	stop	is	
less	 than	 that	 required	 to	 establish	 probable	 cause.”27	 We	 con-
clude	that	Bauer’s	testimony	regarding	prior	drug	activity	at	the	
residence	was	sufficiently	detailed	and	reliable	to	be	considered	
in	a	reasonable	suspicion	analysis	and	that	the	district	court	did	
not	err	in	doing	so.

(b)	Prior	Drug	arrest
[10]	an	individual’s	criminal	history	may	be	a	relevant	fac-

tor	when	determining	whether	an	officer	has	reasonable	suspi-
cion	 to	 detain	 an	 individual.28	 in	 Lee,	 this	 court	 held	 that	 the	
officers’	 awareness	 that	 the	 motorist	 had	 unspecified	 “‘prior	
drug	 arrests’”	 could	 be	 considered	 as	 a	 part	 of	 the	 totality	 of	
the	circumstances	 in	determining	whether	 there	was	a	 reason-
able,	 articulable	 suspicion	 which	 would	 warrant	 continued	
detention	pending	the	arrival	of	a	drug	detection	dog.29

in	 this	 case,	 louthan	 admitted	 to	 Bauer	 that	 he	 had	 been	
arrested	for	possession	of	methamphetamine	in	September	2006,	

27	 United States v. Eisenberg,	807	F.2d	1446,	1450	(8th	Cir.	1986).
28	 State v. Lee,	supra	note	2.
29	 Id.	at	671,	658	n.W.2d	at	678.



approximately	3	months	prior	to	the	traffic	stop,	and	that	he	had	
last	 used	methamphetamine	 at	 that	 time.	We	conclude	 that	 this	
information	was	properly	considered	by	 the	district	 court	 in	 its	
reasonable	suspicion	analysis.

(c)	nervousness
[11]	 Bauer	 testified	 that	 louthan	 was	 “extremely	 nervous”	

when	 asked	 if	 he	 had	 “anything	 illegal”	 in	 his	 vehicle,	 but	
in	 his	 report,	 he	 described	 louthan	 as	 “somewhat	 nervous.”	
although	 a	 motorist’s	 nervousness	 is	 an	 appropriate	 factor	
for	 consideration	 within	 the	 totality	 of	 the	 circumstances	 of	 a	
prolonged	 traffic	 stop,	 its	 presence	 is	 of	 limited	 significance	
generally.30	 Standing	 alone,	 Bauer’s	 description	 of	 louthan’s	
nervousness	 would	 not	 support	 a	 determination	 of	 reasonable	
suspicion.	While	 it	may	be	 considered	with	other	 factors,	 it	 is	
of	minimal	significance.

(d)	Conclusion
We	find	no	clear	error	by	the	district	court	in	its	determina-

tion	of	the	historical	facts	which	could	be	considered	in	deter-
mining	 whether	 Bauer	 had	 a	 reasonable,	 articulable	 suspicion	
to	prolong	louthan’s	detention	for	the	time	required	to	conduct	
a	 dog	 sniff	 of	 his	 vehicle.	 Based	 upon	 our	 de	 novo	 review	 of	
the	 totality	 of	 the	 circumstances,	 we	 conclude	 that	 reason-
able	suspicion	existed,	based	primarily	on	the	facts	 that	Bauer	
observed	louthan	leaving	a	house	at	which	he	had	a	reasonable	
basis	 for	 believing	 that	 unlawful	 drug	 activity	 was	 conducted	
and	 that	 louthan	 admitted	 he	 had	 recently	 been	 arrested	 for	
possession	of	methamphetamine.

3. reaSonaBleneSS of Detention

We	 must	 next	 determine	 whether	 the	 extended	 detention	 in	
this	case	was	reasonable	in	the	context	of	an	investigative	stop,	
both	 with	 respect	 to	 its	 duration	 and	 the	 investigative	 methods	
employed.31	 approximately	 7	 minutes	 elapsed	 from	 the	 time	
Bauer	 initiated	 the	dog	 sniff	until	he	arrested	louthan	 for	pos-
session	 of	 the	 controlled	 substance	 found	 in	 his	 vehicle	 as	 a	

30	 See	State v. Lee,	supra	note	2.
31	 See,	State v. Voichahoske, supra	note	1;	State v. Verling,	supra	note	10.
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result	of	 the	 search	precipitated	by	 the	canine	alert	 and	 indica-
tion.	 both	 the	 dog	 and	 bauer	 as	 its	 handler	 were	 trained	 and	
certified	for	drug	detection.	We	agree	with	the	determination	of	
the	district	court	that	the	extended	detention	was	reasonable.

V.	CoNCLUsIoN
the	 law	 enforcement	 officer	 had	 a	 reasonable,	 articulable	

suspicion	 that	 Louthan	 was	 involved	 in	 unlawful	 drug	 activ-
ity	 which	 was	 sufficient	 to	 justify	 prolonging	 the	 traffic	 stop	
in	 order	 to	 deploy	 the	 drug	 detection	 dog	 which	 was	 present	
on	 the	 scene.	 the	 prolonged	 detention	 was	 reasonable	 in	 the	
context	of	a	traffic	stop,	as	to	both	its	duration	and	the	investi-
gative	methods	used.	the	canine	alert	 and	 indication	provided	
probable	cause	for	the	warrantless	search	of	Louthan’s	vehicle,	
a	 point	 he	 does	 not	 contest.	 the	 district	 court	 did	 not	 err	 in	
denying	 Louthan’s	 motion	 to	 suppress,	 receiving	 the	 evidence	
obtained	 in	 that	 search,	 and	convicting	Louthan	of	 the	offense	
of	possession	of	a	controlled	substance.

Affirmed.
HeAvicAn,	C.J.,	not	participating.

dAvid G. SHoemAker, TruSTee of THe mArion P. SHoemAker 
revocAble TruST, And HArley G. SHoemAker, TruSTee of 
THe HArley G. SHoemAker revocAble TruST, APPellAnTS, 

v. don SHoemAker And yvonne SHoemAker, APPelleeS.
745	N.W.2d	299

Filed	February	22,	2008.				No.	s-06-319.

 1.	 Partnerships: Accounting: Appeal and Error.	an	 action	 for	 a	 partnership	 dis-
solution	and	accounting	between	partners	is	one	in	equity	and	is	reviewed	de	novo	
on	the	record.

	 2.	 Equity: Appeal and Error.	 on	 appeal	 from	 an	 equity	 action,	 an	 appel-
late	 court	 resolves	 questions	 of	 law	 and	 fact	 independently	 of	 the	 trial	
court’s	determinations.

	 3.	 ____:	____.	In	an	equity	action,	when	credible	evidence	is	in	conflict	on	material	
issues	 of	 fact,	 an	 appellate	 court	 considers	 and	 may	 give	 weight	 to	 the	 fact	 the		
trial	 court	 observed	 the	 witnesses	 and	 accepted	 one	 version	 of	 the	 facts	 over	
another.

	 4.	 Statutes.	statutory	interpretation	presents	a	question	of	law.



	 5.	 Partnerships.	 the	 interpretation	 of	 a	 partnership	 agreement	 presents	 a	 question	
of	law.

	 6.	 Partnerships: Time.	 after	 January	 1,	 2001,	 the	 Uniform	 partnership	 act	
of	 1998	 applies	 to	 any	 Nebraska	 partnership,	 including	 those	 formed	 before	
January	1,	1998.	

	 7.	 Partnerships: Statutes: Words and Phrases.	the	revised	Uniform	partnership	
act	is	largely	a	series	of	default	rules	that	govern	the	relations	among	partners	in	
situations	 they	 have	 not	 addressed	 in	 a	 partnership	 agreement	 and	 control	 only	
when	a	question	is	not	resolved	by	the	parties’	express	provisions.

	 8.	 Partnerships.	 Under	 Neb.	 rev.	 stat.	 §	 67-431	 (reissue	 2003),	 a	 partner’s	 vol-
untary	 withdrawal	 no	 longer	 results	 in	 mandatory	 dissolution;	 it	 results	 in	 a	
partner’s	dissociation.

	 9.	 Partnerships: Legislature.	 Under	 Neb.	 rev.	 stat.	 §	 67-433(1)	 (reissue	 2003),	
the	Legislature	has	created	separate	paths	through	which	a	dissociated	partner	can	
recover	partnership	interests:	dissolution	and	winding	up	or	mandatory	buyout.

10.	 Partnerships.	 a	 partnership’s	 dissolution	 under	 Neb.	 rev.	 stat.	 §	 67-439(1)	
(reissue	2003)	 is	a	default	 rule	 that	applies	only	when	 the	partnership	agreement	
does	not	provide	for	the	partnership	business	to	continue.

11.	 ____.	 the	 revised	 Uniform	 partnership	 act	 does	 not	 require	 strict	 compliance	
with	a	buyout	provision	to	prevent	dissolution.	

12.	 ____.	When	 a	 partnership	 agreement	 mandates	 a	 buyout	 of	 a	 withdrawing	 part-
ner’s	 interest	but	 fails	 to	specify	a	 remedy	for	 the	partnership’s	 failure	 to	pay,	or	
to	 timely	pay,	 the	buyout	price,	 the	default	 rules	of	 the	Uniform	partnership	act	
of	1998	apply.

13.	 ____.	Under	Neb.	rev.	stat.	§	67-434	(reissue	2003),	dissolution	is	not	a	remedy	
for	a	partnership’s	failure	to	timely	pay	an	estimated	buyout	price.

14.	 ____.	Under	 the	Uniform	partnership	act	of	1998,	a	withdrawing	partner’s	rights	
are	governed	by	the	dissolution	and	winding	up	provisions	or	the	mandatory	buy-
out	provisions,	but	not	both.

15.	 ____.	If	a	partnership	agreement	is	silent	on	profit	distributions	to	a	withdrawing	
partner,	 the	 default	 rule	 under	 Neb.	 rev.	 stat.	 §	 67-434(2)	 (reissue	 2003)	 does	
not	authorize	profit	distributions.

16.	 ____.	 the	 revised	 Uniform	 partnership	act	 allows	 partners,	 in	 their	 partnership	
agreement,	 to	 fix	 the	 method	 or	 formula	 for	 determining	 the	 buyout	 price	 for	
a	 withdrawing	 partner’s	 interest	 unless	 the	 agreement	 causes	 a	 forfeiture	 of	 the	
partner’s	interest.

appeal	 from	the	District	Court	 for	Lancaster	County:	Jeffre 
cHeuvronT,	Judge.	affirmed.

V.	Gene	summerlin,	Marnie	a.	Jensen,	and	Justin	Firestone,	
of	ogborn,	summerlin	&	ogborn,	p.C.,	for	appellants.

Mark	a.	Christensen	and	andre	r.	barry,	of	Cline,	Williams,	
Wright,	Johnson	&	oldfather,	L.L.p.,	for	appellees.
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HeAvicAn,	 C.J.,	 connolly,	 GerrArd,	 STePHAn,	 mccormAck,	
and	miller-lermAn,	JJ.

connolly,	J.
this	appeal	presents	two	main	issues.	the	first	 is	whether	a	

partnership	is	dissolved	by	operation	of	law	under	the	Uniform	
partnership	act	of	1998	(the	1998	Upa)	when	a	partner	volun-
tarily	 withdraws.1	 the	 second	 is	 whether	 the	 parties	 intended	
the	 partnership	 to	 dissolve	 if	 the	 remaining	 partners	 failed	 to	
timely	pay	the	buyout	price	for	the	withdrawing	partner’s	inter-
est.	briefly	stated,	we	hold	that	under	the	1998	Upa,	a	partner’s	
voluntary	withdrawal	does	not	dissolve	a	partnership	if	the	par-
ties	intended	the	business	to	continue.	We	further	conclude	that	
the	parties	intended	the	business	to	continue	and	did	not	intend	
the	 partnership	 to	 dissolve	 if	 the	 remaining	 partners	 failed	 to	
timely	 pay	 the	 buyout	 price	 for	 a	 withdrawing	 partner’s	 inter-
est.	accordingly,	we	affirm.

I.	sUMMarY	oF	the	Case
this	 action	 arose	 from	 a	 partnership	 dispute	 between	 two	

brothers,	Don	shoemaker	 and	harley	G.	shoemaker,	 and	 their	
wives.	 each	 of	 the	 four	 partners	 owned	 an	 equal	 share	 of	 the	
partnership,	D	&	h	real	estate	(D	&	h).	after	harley	and	his	
wife,	Marion	shoemaker,	gave	notice	that	they	were	withdraw-
ing	 from	 D	 &	 h,	 the	 partners	 failed	 to	 agree	 on	 the	 buyout	
price	 of	 harley’s	 and	 Marion’s	 interests.	 harley,	 as	 trustee	 of	
his	 own	 trust,	 and	 their	 son	 David	 G.	 shoemaker,	 as	 trustee		
of	Marion’s	trust,	later	sought	an	accounting	and	an	order	com-
pelling	 D	 &	 h	 to	 wind	 up	 and	 terminate	 its	 business.	 harley	
and	David	claimed	that	D	&	h	was	already	in	dissolution	once	
the	remaining	partners	failed	to	pay	the	buyout	price	within	the	
time	specified	by	the	partnership	agreement.

the	remaining	partners,	Don	and	his	wife,	Yvonne	shoemaker,	
counterclaimed	for	breach	of	contract.	they	claimed	that	harley	
and	Marion	failed	 to	complete	an	appraisal	process	 in	 the	part-
nership	 agreement	 for	 determining	 the	 buyout	 value	 of	 their	
interests.	they	 also	 claimed	 that	 harley	 and	 Marion	 continued	

	 1	 see	Neb.	rev.	stat.	§§	67-401	to	67-467	(reissue	2003).



to	 negotiate	 past	 the	 buyout	 deadline	 and	 were	 estopped	 from	
claiming	that	Don	and	Yvonne	had	breached	the	agreement.

each	couple	acted	in	unison.	so,	unless	otherwise	necessary	
to	 explain	 the	 background	 facts,	 we	 will	 refer	 to	 harley	 and	
David,	 Marion’s	 trustee,	 as	 “harley”	 and	 Don	 and	Yvonne	 as	
“Don.”	 the	 district	 court	 agreed	 with	 Don.	 It	 concluded	 that	
harley	was	estopped	from	claiming	that	Don	had	breached	the	
agreement	by	failing	to	comply	with	the	buyout	deadline.	It	also	
concluded	that	harley	had	breached	the	agreement	by	failing	to	
comply	 with	 the	 appraisal	 process.	 Finally,	 the	 court	 applied	
part	 of	 the	 partnership’s	 distribution	 of	 earnings	 to	 harley	
toward	the	purchase	price	of	his	interest	in	the	partnership.

II.	baCkGroUND

1. PArTnerSHiP AGreemenT

In	1984,	Don	and	harley	created	D	&	h	by	oral	agreement.	
the	 partnership’s	 assets	 included	 24	 acres	 with	 improvements	
west	of	Lincoln	and	the	right	to	collect	rent	from	tenants.	harley	
and	David	owned	shoemaker’s	truck	station,	 Inc.,	 a	 truckstop	
and	 restaurant	 on	 the	 property.	 When	 Don	 and	 harley	 created	
D	&	h,	the	partnership	leased	part	of	the	property	to	the	truck-
stop	 for	 5	 years	 and	 gave	 the	 truckstop	 the	 right	 to	 renew	 the	
lease	for	4	additional	terms	of	5	years.	at	all	relevant	times,	the	
truckstop	 was	 a	 tenant.	 In	 1987,	 the	 partnership	 entered	 into	 a	
99-year	lease	with	Don	on	another	part	of	the	property.	the	par-
ties	stipulated	that	Don’s	son	and	daughter-in-law	owned	a	motel	
on	this	property.

In	september	1989,	Don	and	harley	signed	a	written	partner-
ship	agreement	for	D	&	h.	Don	and	harley	each	had	a	50-percent	
interest	in	D	&	h.	the	following	sections	are	relevant:

section	3.	term	of	partnership
the	 partnership	 commenced	 by	 oral	 agreement	 on	 the	

1st	day	of	July,	1984,	and	shall	continue	until	dissolved	by	
mutual	agreement	or	by	the	terms	of	this	agreement.

.	.	.	.
section	11.	Dissolution	or	termination	of	the	partnership
a.	any	partner	may	withdraw	or	retire	from	the	partnership	

upon	90	days	prior	notice	to	the	remaining	partner(s);
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b.	 the	 death	 or	 legal	 incapacity	 of	 a	 partner	 shall	
immediately	 terminate	 the	 interest	 of	 such	 deceased	 or	
legally	 incapacitated	 partner	 in	 future	 partnership	 profits	
or	losses;

c.	 In	 the	event	of	 the	withdrawal	[or]	 retirement	 .	 .	 .	of	
a	 partner,	 the	 remaining	 partner(s)	 shall	 have	 the	 right	 to	
continue	 the	 business	 of	 the	 partnership	 themselves	 or	 in	
conjunction	 with	 any	 other	 person	 or	 persons	 they	 may	
select,	 but	 they	 shall	 pay	 to	 the	 retiring	 partner	 .	 .	 .	 the	
value	 of	 such	 partner’s	 interest	 in	 the	 partnership	 as	 pro-
vided	in	the	following	section.

section	12.	Valuation	of	partnership	shares
the	value	of	 the	 interest	of	a	withdrawing	[or]	retiring	

.	 .	 .	partner,	as	of	 the	date	of	such	withdrawal	 [or]	 retire-
ment	.	 .	 .	shall	be	determined	in	the	following	manner.	In	
the	event	that	the	remaining	partner(s)	and	the	.	.	.	retiring	
partner	are	unable	 to	agree	upon	the	value	 to	be	assigned	
to	 the	 partnership	 shares,	 all	 interested	 individuals	 shall	
select	 an	 appraiser	 and	 in	 the	 event	 they	 are	 not	 able	 to	
agree	upon	an	appraiser,	 the	 remaining	partner(s)	and	 the	
.	.	.	retiring	partner	shall	be	entitled	to	select	an	appraiser	
with	 the	appraisers	separately	submitting	 their	appraisals.	
If	 the	 appraisals	 are	 within	 ten	 percent	 of	 each	 other[,]	
the	 value	 shall	 be	 an	 average	 of	 the	 two	 appraisals.	 If	
the	difference	 in	 the	appraisals	exceeds	 ten	percent[,]	 the	
two	 appraisers	 shall	 together	 attempt	 to	 reach	 agreement	
on	 the	 value	 and	 if	 unable	 to	 do	 so	 shall	 obtain	 a	 third	
appraiser	with	the	three	appraisers	together	agreeing	upon	
the	value.	the	appraisers	shall	determine	 the	value	of	 the	
partnership	as	a	going	concern	with	all	assets	to	be	valued	
at	their	fair	market	value.

section	13.	payment	Upon	Dissolution	or	termination
the	value	of	 the	partner’s	 interest	 as	determined	 in	 the	

above	 section	 shall	 be	 paid	 without	 interest	 to	 the	 with-
drawing	or	retiring	partner	.	.	.	not	later	than	90	days	after	
the	effective	date	of	the	dissolution	or	termination.

section	14.	termination	and	Liquidation
In	 the	 event	 the	 remaining	 partner(s)	 do	 not	 elect	 to	

purchase	 the	 interest	 of	 the	 retiring,	 deceased	 or	 legally	



incapacitated	 partner,	 or	 in	 the	 event	 the	 partners	 mutu-
ally	agree	to	dissolve	the	partnership,	the	partnership	shall	
terminate	 and	 the	 partners	 shall	 proceed	 with	 reasonable	
promptness	to	liquidate	the	business	of	the	partnership.

In	 December	 1992,	 Don	 and	 harley	 each	 assigned	 half	 of	
their	partnership	interest	to	their	wives.

2. HArley’S WiTHdrAWAl from PArTnerSHiP

on	september	19,	2001,	harley	 sent	Don	a	 letter	 and	 stated	
that	he	was	withdrawing	from	the	partnership:	“therefore,	pur-
suant	 to	 section	 11[a]	 of	 the	 partnership	 agreement	 .	 .	 .	 this	
letter	 constitutes	 notice	 that	 we	 withdraw	 from	 the	 partnership	
effective	 90	 days	 after	 the	 date	 of	 this	 notice.”	 Don	 retained	
attorney	peter	katt,	and	harley	retained	alan	slattery.

on	 october	 1,	 2001,	 katt	 e-mailed	 slattery	 that	 he	 would	
respond	to	harley’s	letter	within	30	days.	on	october	30,	katt	
wrote	 slattery	 that	 section	 12	 of	 the	 agreement,	 regarding	 the	
appraisal	of	a	withdrawing	partner’s	interest,	applied	only	if	the	
partners	did	not	agree	on	the	value	of	the	interest.	he	stated	that	
the	parties	 should	 attempt	 to	 agree	on	 the	value	before	 select-
ing	 an	 appraiser.	 on	 November	 1,	 slattery	 responded	 that	 the	
appraisal	 process	 in	 section	 12	 applied	 only	 if	 Don	 elected	 to	
continue	the	business	by	December	20,	2001,	the	effective	date	
of	harley’s	withdrawal.	he	further	stated	that	if	Don	made	that	
election,	harley	would	participate	in	the	valuation	process.	but	
if	Don	failed	to	elect	to	continue	the	business	by	December	20,	
then	D	&	h	would	be	dissolved.

on	 November	 9,	 2001,	 katt	 wrote	 slattery	 that	 he	 agreed	
harley’s	withdrawal	was	effective	December	20.	he	also	agreed	
that	 if	 Don	 did	 not	 elect	 to	 purchase	 harley’s	 interest,	 then	
section	14	of	 the	 agreement	 applied	 regarding	 termination	and	
liquidation	 of	 D	 &	 h.	 he	 stated	 Don	 would	 advise	 harley	
whether	 he	 elected	 to	 purchase	 harley’s	 interest	 by	 December	
15,	“provided	[harley]	provides	us	with	a	value	for	his	interest	
on	 or	 before	 December	 1,	 2001.”	 katt	 also	 suggested	 mov-
ing	 the	 effective	 date	 to	 December	 31	 for	 accounting	 and	
tax	purposes.

on	 November	 14,	 2001,	 katt	 and	 slattery	 met	 to	 discuss	
the	 value	 of	 harley’s	 interest	 and	 the	 possibility	 of	 harley’s	

	 shoeMaker	v.	shoeMaker	 117

	 Cite	as	275	Neb.	112



118	 275	Nebraska	reports

	purchasing	 Don’s	 interest	 instead.	 on	 November	 28,	 harley	
offered	 to	 purchase	 Don’s	 interest	 for	 $1.15	 million.	 on	
December	 6,	 responding	 to	 an	 inquiry	 from	 slattery,	 katt	
e-mailed	 slattery.	 he	 stated	 he	 was	 working	 on	 a	 “‘business	
continuation’”	 proposal	 and	 that	 he	 was	 still	 waiting	 for	 a	
response	to	his	suggestion	that	the	parties	extend	the	deadlines	
under	 the	agreement.	the	next	day,	slattery	 responded	 that	he	
would	not	“extend	any	deadlines	unless	 the	parties	have	made	
an	agreement,	or	if	 it	appears	the	parties	are	likely	to	reach	an	
agreement.”	on	December	13,	katt	wrote	slattery	that	Don	was	
declining	harley’s	offer	to	purchase	Don’s	interest	and	that	Don	
was	electing	to	continue	the	business.	katt	stated	that	although	
harley’s	 offer	 had	 been	 based	 on	 an	 appraiser’s	 fair	 market	
value	of	D	&	h,	selling	would	cause	Don	a	substantial	 loss	of	
annual	income.	katt	again	asked	for	the	price	that	harley	would	
be	willing	to	accept	for	his	50-percent	interest.

3. buyouT Period

after	Don	elected	to	continue	the	business,	harley	continued	
to	 pursue	 purchasing	 Don’s	 interest	 until	 January	 18,	 2002,	
when	 it	 was	 clear	 that	 Don	 would	 not	 sell.	 on	 January	 24,	
harley	 agreed	 to	 sell	 his	 interest	 for	 $1.75	 million.	 For	 this	
price,	 he	 would	 allow	 D	 &	 h	 to	 amend	 the	 lease	 agreement	
with	 the	 truckstop	 so	 that	 D	 &	 h	 would	 not	 be	 obligated	 to	
pay	for	 improvements	when	the	 lease	ended.	In	February,	Don	
asked	for	tax	returns	and	a	list	of	improvements	harley	believed	
belonged	to	the	truckstop	and	not	to	the	partnership.	on	March	
12,	harley	provided	depreciation	schedules	 for	1999	and	a	 list	
of	 the	 improvements	 that	 belonged	 to	 the	 truckstop.	 but	 the	
schedules	only	showed	original	costs	and	did	not	include	depre-
ciation	or	amortization.	on	the	same	day,	slattery	e-mailed	that	
he	would	provide	more	current	information	when	he	received	it	
from	harley.

on	 March	 28,	 2002,	 katt	 wrote	 that	 Don	 agreed	 to	 pay	
harley	 $1.25	 million	 for	 his	 interest.	 katt	 further	 stated	 that	
Don	 was	 operating	 under	 a	 belief	 that	 the	 effective	 date	 of	
harley’s	 withdrawal	 was	 December	 31,	 2001.	 on	 april	 3,	
slattery	wrote	 that	harley	rejected	Don’s	offer.	slattery	stated:	
“based	on	the	apparent	inability	of	the	parties	to	agree	upon	the	



value	of	the	interest	to	be	sold,	and	pursuant	to	section	12	.	.	 .	
all	parties	are	to	select	an	appraiser.”

4. APPrAiSAl Period

the	 parties	 continued	 to	 make	 offers	 and	 counteroffers	 in	
May	2002	but	failed	to	agree.	From	May	to	July	10,	the	parties	
unsuccessfully	attempted	to	create	a	joint	set	of	instructions	for	
appraisers.	 In	July,	 the	parties	 instructed	their	separate	apprais-
ers.	sometime	between	august	27	and	october	1,	the	appraisers	
met	 with	 Don	 and	 harley	 to	 decide	 what	 items	 the	 partner-
ship	 owned.	 on	 october	 1,	 Don’s	 appraiser	 determined	 the		
retrospective	value	of	the	partnership’s	“‘leased	fee	estate’”	was		
$2.66	million.	on	october	11,	harley	sued	Don,	and	on	october	
18,	he	instructed	his	appraiser	to	suspend	work.

5. communicATionS WHile lAWSuiT WAS PendinG

on	 october	 25,	 2002,	 Don	 informed	 harley	 that	 he	 was	
ready	 to	 close	 on	 short	 notice	 once	 harley’s	 appraiser	 had	
reached	a	valuation.	on	November	20,	Don	offered	to	purchase	
harley’s	 interest	 based	 on	 Don’s	 appraisal.	 he	 stated	 that	 if	
harley	 did	 not	 respond	 by	 the	 end	 of	 November,	 Don	 would	
consider	 his	 failure	 an	 intent	 to	 breach	 the	 agreement.	 two	
days	 later,	 harley	 responded	 that	 Don’s	 “efforts	 to	 now	 per-
form	 the	agreement,	months	 after	 such	performance	was	due,	
are	 very	 telling,”	 and	 that	 “rather	 than	 try	 to	 resurrect	 a	 dead	
agreement,”	 they	 should	 “both	 devote	 our	 time	 to	 getting	 the	
pending	lawsuit	decided.”

In	February	2003,	harley	assigned	his	25-percent	interest	to	
the	harley	G.	shoemaker	revocable	trust,	and	Marion	assigned	
her	25-percent	 interest	 to	 the	Marion	p.	shoemaker	revocable	
trust.	 Marion	 died	 in	 July	 2003.	as	 noted,	 their	 son	 David	 is	
the	 trustee	of	Marion’s	 trust;	harley	 is	 the	 trustee	of	his	 trust.	
the	parties	 stipulated	 that	during	 the	pendency	of	 the	 lawsuit,	
harley	and	Marion	or	their	trusts	continued	to	receive	“earnings”	
from	 the	 partnership.	 (the	 parties’	 use	 of	 the	 term	 “earnings”	
in	 their	 stipulation	 apparently	 refers	 to	 the	 partnership’s	 profit	
distributions.)	 Don	 claimed	 that	 the	 court	 should	 apply	 these	
payments	 toward	 the	 buyout	 price	 for	 harley’s	 interest.	 From	
December	 20,	 2001,	 to	 December	 31,	 2005,	 the	 partnership	
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paid	to	harley	and	Marion	or	their	trusts	$570,180,	representing	
50	percent	of	 truckstop	earnings,	and	$14,540,	representing	50	
percent	of	motel	earnings.

6. PArTieS’ AlleGATionS

In	harley’s	January	2005	amended	complaint,	he	alleged	that	
D	&	h	was	in	dissolution.	he	asked	that	D	&	h	be	wound	up	
and	terminated.	he	claimed	that	Don	failed	to	elect	to	continue	
the	 business	 when	 he	 failed	 to	 pay	 for	 harley’s	 interest	 by	
March	 20,	 2002,	 or	 within	 90	 days	 after	 harley’s	 withdrawal	
was	 effective.	 Don	 answered	 that	 he	 had	 tendered	 payment	
under	the	agreement	but	that	harley	had	refused	to	accept	pay-
ment.	Don	also	alleged	 that	by	his	 conduct,	harley	had	modi-
fied	 the	 agreement	 to	 eliminate	 the	 requirement	 that	 payment	
be	made	within	90	days,	had	waived	that	right,	or	was	estopped	
from	claiming	that	Don	had	breached	the	agreement	by	failing	
to	pay	for	harley’s	interest	within	90	days.	Don	counterclaimed	
that	harley	had	breached	the	agreement	by	refusing	to	complete	
the	 appraisal	 process	 and	prayed	 for	 specific	 performance.	he	
requested	 the	 court	 to	 transfer	 harley’s	 interest	 at	 the	 price	
determined	by	Don’s	appraiser	or	to	require	harley	to	complete	
his	own	appraisal.

7. diSTricT courT concludeS PArTnerSHiP iS noT diSSolved 
And orderS HArley To comPleTe APPrAiSAl

the	 district	 court	 found	 that	 harley	 had	 negotiated	 in	 good	
faith	but	 had	 caused	Don	 to	 rely	on	his	 continued	negotiations	
past	 the	 buyout	 deadline.	 the	 court	 concluded	 harley	 did	 not	
intend	 to	 complete	 the	 valuation	 process.	the	 court	 found	 that	
all	 the	 elements	of	 equitable	 estoppel	were	 satisfied.	the	court	
also	 found	 that	 the	 parties	 had	 modified	 the	 agreement	 on	 the	
buyout	 deadline	 by	 continuing	 to	 negotiate.	 on	 the	 counter-
claim,	 the	court	 found	 that	harley	had	breached	 the	agreement	
by	failing	to	complete	the	appraisal	process	and	ordered	him	to	
complete	 that	process	within	60	days.	harley	appealed,	but	 the	
Court	of	appeals	dismissed	for	lack	of	jurisdiction.2

	 2	 Shoemaker v. Shoemaker,	 13	 Neb.	 app.	 lxvi	 (No.	 a-05-476,	 May	 18,	
2005).



8. diSTricT courT vAlueS HArley’S inTereST And APPlieS 
PArT of HArley’S “eArninGS” ToWArd 

PurcHASe Price of HiS inTereST

on	remand,	the	district	court	ordered	harley	to	complete	his	
appraisal	 by	 July	 29,	 2005.	 afterward,	 the	 court	 ordered	 the	
parties’	 appraisers	 to	 reach	 an	 agreement	 on	 the	 partnership’s	
value	 because	 there	 was	 more	 than	 a	 10-percent	 difference	
in	 their	 valuations.	 Don’s	 appraiser	 valued	 the	 partnership	 at		
$2.66	 million,	 and	 harley’s	 appraiser	 valued	 it	 at	 $2.285	 mil-
lion.	In	setting	the	value,	the	appraisers	agreed	on	$2.35	million.	
the	 court	 determined	 that	 the	 appraisers	 had	 properly	 valued	
the	partnership	based	on	its	 leased	fee	value	and	accepted	their	
agreed-upon	valuation.

In	 January	 2006,	 the	 court	 heard	 arguments	 on	 whether	 the	
partnership’s	 distributions	 of	 “earnings”	 to	 harley	 and	 Marion	
or	their	trusts	constituted	profit	distributions	or	payments	toward	
the	 buyout	 price	 for	 harley’s	 interest.	 harley	 argued	 that	 the	
payments	 were	 profit	 distributions	 because	 Don	 had	 not	 pur-
chased	his	interest	or,	alternatively,	that	he	was	entitled	to	inter-
est.	the	court	concluded	that	the	parties	had	negotiated	in	good	
faith	 until	 october	 2002.	 but	 it	 determined	 that	 if	 harley	 had	
not	breached	the	agreement	by	failing	to	complete	the	appraisal	
process,	 Don	 would	 have	 purchased	 harley’s	 interest	 by	 late	
2002.	the	court	further	determined	that	Don	did	not	have	to	pay	
interest	 to	 harley;	 the	 court	 reasoned	 that	 interest	 would	 only	
be	required	if	the	remaining	partners	had	refused	to	pay	harley	
the	value	of	his	partnership	interest,	which	had	not	occurred.	It	
ruled	 that	harley’s	 interest	was	$1.175	million.	 It	 further	 ruled	
that	 the	 partnership’s	 distributions	 of	 earnings	 after	 December	
31,	2002,	$431,206.98,	 applied	 to	 the	buyout	price	of	harley’s	
interest.	Finally,	 it	 ruled	 that	Don	did	not	owe	 interest	because	
he	had	not	refused	to	pay	the	buyout	price	and	because	the	part-
nership	agreement	provided	that	no	interest	was	to	be	paid.

III.	assIGNMeNts	oF	error
harley	 assigns,	 restated,	 that	 the	 district	 court	 erred	 in	 con-

cluding	 that	 (1)	 the	 partnership	 was	 not	 in	 dissolution	 when	
Don	 failed	 to	 pay	 for	 harley’s	 interest	 within	 the	 90-day	 time	
limit	 and	 (2)	 harley	 lost	 his	 right	 to	 enforce	 the	 partnership	
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	agreement	 through	one	of	 the	 following	 theories:	waiver,	 equi-
table	estoppel,	implied	modification,	bad	faith	dealing,	or	breach	
of	the	agreement.	harley	alternatively	assigns	that	if	the	partner-
ship	was	not	in	dissolution,	then	the	court	erred	by	applying	part	
of	his	earnings	 toward	 the	purchase	price	of	his	 interest	and	 in	
determining	the	amount	Don	owed	to	harley	for	his	interest.

IV.	staNDarD	oF	reVIeW
[1-3]	an	action	 for	 a	partnership	dissolution	and	accounting	

between	 partners	 is	 one	 in	 equity	 and	 is	 reviewed	 de	 novo	 on	
the	 record.3	on	appeal	 from	an	equity	action,	we	resolve	ques-
tions	of	law	and	fact	 independently	of	the	trial	court’s	determi-
nations.4	 but	 when	 credible	 evidence	 is	 in	 conflict	 on	 material	
issues	of	 fact,	we	consider	and	may	give	weight	 to	 the	fact	 the	
trial	 court	 observed	 the	 witnesses	 and	 accepted	 one	 version	 of	
the	facts	over	another.5

[4,5]	statutory	interpretation	presents	a	question	of	law.6	the	
interpretation	 of	 a	 partnership	 agreement	 presents	 a	 question	
of	law.7

V.	aNaLYsIs

1. APPlicAbiliTy And effecTive dATe of THe 1998 uPA
Generally,	 the	 parties	 agree	 that	 the	 partnership	 agreement	

governs	 whether	 the	 partnership	 was	 dissolved.	 Nonetheless,	
the	parties	at	 times	rely	on	 the	1998	Upa,8	and	 the	act	 is	 rele-
vant.	so,	 in	our	 analysis,	we	will	 be	 focusing	on	 the	 interplay	
between	the	1998	Upa	and	the	partnership	agreement.

	 3	 see	Gast v. Peters,	267	Neb.	18,	671	N.W.2d	758	(2003).
	 4	 see	 County of	 Sarpy v. City of Gretna,	 273	 Neb.	 92,	 727	 N.W.2d	 690	

(2007).
	 5	 see	Smith v. City of Papillion,	270	Neb.	607,	705	N.W.2d	584	(2005).
	 6	 In re Adoption of Kailynn D.,	273	Neb.	849,	733	N.W.2d	856	(2007).
	 7	 Dissolution of Midnight Star Enterprises,	 724	 N.W.2d	 334	 (s.D.	 2006);	

Wallerstein v. Spirt,	 8	 s.W.3d	 774	 (tex.	 app.	 1999);	 Waikoloa Ltd. 
Partnership v. Arkwright,	268	Va.	40,	597	s.e.2d	49	(2004).

	 8	 see	§§	67-401	to	67-467.



[6]	 In	 the	 1998	 Upa,	 the	 Legislature	 set	 a	 termination	 date	
for	 the	 original	 Uniform	 partnership	 act	 (the	 original	 Upa)9	
and	adopted	 the	subsequent	model	act	 that	 is	commonly	called	
the	revised	Uniform	partnership	act	(rUpa).10	thus,	the	1998	
Upa	 is	 Nebraska’s	 counterpart	 to	 rUpa.	 sections	 67-464	 and	
67-466	provide	 that	after	 January	1,	2001,	 the	1998	Upa	shall	
apply	 to	 any	 Nebraska	 partnership,	 including	 those	 formed	
before	January	1,	1998.	the	original	Upa	provisions	terminated	
on	January	1,	2001.11

here,	 the	 relevant	 events	 occurred	 after	 the	 effective	 date	
of	 January	 1,	 2001,	 so	 the	 1998	 Upa	 unquestionably	 gov-
erns	 the	parties’	dispute	although	 they	 formed	 their	partnership	
in	1989.12

2. effecT of HArley’S WiTHdrAWAl And don’S fAilure To 
Timely PAy THe buyouT Price for HArley’S inTereST

(a)	parties’	Contentions
although	the	parties	rely	on	the	partnership	agreement,	they	

disagree	 on	 the	 effect	 of	 Don’s	 failure	 to	 purchase	 harley’s	
interests	 before	 the	 90-day	 time	 limit	 expired	 in	 section	 13	
of	 the	 agreement.	 Don	 contends	 that	 under	 the	 plain	 language	
of	 the	 partnership	 agreement,	 his	 failure	 to	 pay	 harley	 within	
90	days	did	not	 dissolve	 the	partnership.	Don	also	 argues	 that	
the	 agreement	 did	 not	 provide	 time	 was	 of	 the	 essence.	 he	
contends	 that	 he	 offered	 to	 purchase	 harley’s	 interest	 within	
a	 reasonable	 time	 because	 harley	 was	 attempting	 to	 purchase	
Don’s	 interest	during	part	of	 the	90-day	period.	he	also	points	
out	 that	 harley’s	 attorney	 had	 stated	 an	 appraisal	 was	 neces-
sary	 after	 harley	 rejected	 Don’s	 buyout	 offer.	 Don	 alterna-
tively	argues	that	harley	modified	the	time	limit	or	waived	his	
right	 to	enforce	 it	by	continuing	 to	negotiate	 the	buyout	price.	

	 9	 see	Neb.	rev.	stat.	§§	67-301	to	67-346	(reissue	2003).
10	 see,	 Introducer’s	 statement	 of	 Intent,	 L.b.	 523,	 banking,	 Commerce	 and	

Insurance	Committee,	95th	Leg.,	1st	sess.	(Feb.	18,	1997);	prefatory	Note,	
Unif.	partnership	act	(1997),	6	(pt.1)	U.L.a.	5	(2001).

11	 see	§	67-301.
12	 see,	Della Ratta v. Larkin,	382	Md.	553,	856	a.2d	643	(2004);	Warnick v. 

Warnick,	76	p.3d	316	(Wyo.	2003).
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Finally,	he	argues	that	even	if	he	breached	section	13	by	failing	
to	 pay	 the	 buyout	 price	 within	 90	 days,	 harley’s	 remedy	 was	
	specific	performance.

of	course,	harley	views	the	matter	differently,	but	we	believe	
harley’s	arguments	are	 inconsistent.	harley	primarily	asserts	a	
contract	interpretation	argument.	he	contends	that	because	Don	
failed	to	comply	with	the	90-day	time	limit	under	section	13	of	
the	 agreement,	Don	did	not	 elect	 to	purchase	harley’s	 interest	
under	 section	14—one	of	 the	events	 triggering	dissolution	and	
termination	under	section	14.	harley	also	asserts	statutory	argu-
ments	 under	 the	 default	 rules	 of	 the	 1998	 Upa.	 First,	 he	 con-
tends	that	under	the	1998	Upa,	a	partner’s	voluntary	withdrawal	
from	an	at-will	partnership	results	in	mandatory	dissolution	and	
winding	 up	 of	 the	 partnership.	 second,	 he	 argues	 that	 under	
the	 original	 Upa,	 courts	 will	 not	 enforce	 “anti-dissolution”	
provisions	 that	 avoid	 automatic	 dissolution	 unless	 the	 remain-
ing	partners	strictly	comply	with	 the	provision.13	he	 implicitly	
contends	 that	 rUpa	 similarly	 requires	 strict	 compliance.	 We	
first	 address	 harley’s	 statutory	 argument	 regarding	 mandatory	
dissolution	for	a	partner’s	voluntary	withdrawal.

(b)	1998	Upa’s	effect	on	Voluntary	Withdrawals
We	believe	harley	misconstrues	rUpa’s	effect	on	partnership	

law.	 he	 contends	 that	 the	 partnership	 was	 in	 dissolution	 under	
the	 1998	 Upa	 because	 Don	 failed	 to	 strictly	 comply	 with	 the	
buyout	 provision.	 Under	 the	 original	 Upa,	 dissolution	 of	 an	
at-will	 partnership	 was	 mandatory	 upon	 a	 partner’s	 expressed	
will	to	dissolve	the	partnership.14	“Unless	otherwise	agreed,”	the	
partners	who	had	not	wrongfully	dissolved	 the	partnership	had	
the	right	to	wind	up	the	partnership	affairs.15	the	partnership	was	
terminated	once	the	winding	up	of	its	affairs	was	completed.16

[7]	although	 dissolution	 was	 mandatory,	 the	 partners	 could	
agree	 to	 prevent	 termination	 of	 the	 business.17	 but	 problems	

13	 brief	for	appellants	at	22.
14	 see	§	67-331.
15	 §	67-337.
16	 see	§	67-330.
17	 see	§	67-337.



arose	with	third	parties	and	partnership	property	that	partnership	
agreements	 could	 not	 prevent.18	 by	 making	 the	 partnership	 a	
distinct	entity	from	its	partners,	rUpa	avoids	problems	caused	
by	mandatory	dissolution.19

rUpa’s	 underlying	 philosophy	 differs	 radically	 from	
Upa’s,	 thus	 laying	 the	 foundation	 for	 many	 of	 its	 inno-
vative	 measures.	 rUpa	 adopts	 the	 “entity”	 theory	 of	
partnership	 as	opposed	 to	 the	 “aggregate”	 theory	 that	 the	
Upa	 espouses.[20]	 Under	 the	 aggregate	 theory,	 a	 partner-
ship	 is	 characterized	 by	 the	 collection	 of	 its	 individual	
members,	with	 the	result	being	 that	 if	one	of	 the	partners	
dies	 or	 withdraws,	 the	 partnership	 ceases	 to	 exist.[21]	 on	
the	 other	 hand,	 rUpa’s	 entity	 theory	 allows	 for	 the	 part-
nership	 to	 continue	 even	with	 the	departure	of	 a	member	
because	it	views	the	partnership	as	“an	entity	distinct	from	
its	partners.”22

rUpa	effects	this	change	by
giv[ing]	 supremacy	 to	 the	 partnership	 agreement	 in	
almost	 all	 situations.	 [rUpa]	 is,	 therefore,	 largely	 a	
series	 of	 “default	 rules”	 that	 govern	 the	 relations	 among	
partners	 in	 situations	 they	 have	 not	 addressed	 in	 a	
	partnership	agreement.	.	.	.

.	.	.	.

.	 .	 .	rUpa’s	basic	 thrust	 is	 to	provide	stability	for	part-
nerships	 that	 have	 continuation	 agreements.	 .	 .	 .	 [rUpa]	
provides	 that	 there	are	many	departures	or	“dissociations”	
that	do	not	result	in	a	dissolution.

18	 see,	2	alan	r.	bromberg	&	Larry	e.	ribstein,	bromberg	and	ribstein	on	
partnership	 §	 7.03(a)	 (2007);	 rUpa,	 supra note	 10,	 §	 801,	 comment	 1	 at	
190.

19	 see	§	67-409(1).
20	 thomas	r.	hurst,	Will the Revised Uniform Partnership Act (1994) Ever Be 

Uniformly Adopted?,	48	Fla.	L.	rev.	575	(1996).
21	 see	 Joan	 e.	 branch,	 Note,	 The Revised Uniform Partnership Act Breakup 

Provisions: Should They Be Adopted?,	25	Creighton	L.	rev.	701	(1992).
22	 Creel v. Lilly,	354	Md.	77,	89-90,	729	a.2d	385,	392	(1999).
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.	.	.	Many	dissociations	result	merely	in	a	buyout	of	the	
withdrawing	partner’s	 interest	 rather	 than	a	winding	up	of	
the	partnership’s	business.23

this	 means	 that	 rUpa’s	 default	 rules	 are	 gap-filling	 rules	 that	
control	 only	 when	 a	 question	 is	 not	 resolved	 by	 the	 parties’	
express	provisions	in	an	agreement.24

section	 67-404	 carries	 out	 the	 legislative	 intent	 to	 make	 the	
partnership	 provisions	 the	 controlling	 rules	 and	 the	 1998	 Upa	
provisions	 the	 default	 rules.	 except	 for	 limited	 exceptions	 that	
do	not	apply	here,

relations	among	the	partners	and	between	the	partners	and	
the	partnership	are	governed	by	the	partnership	agreement.	
to	the	extent	the	partnership	agreement	does	not	otherwise	
provide,	 the	 Uniform	 partnership	 act	 of	 1998	 governs	
relations	among	the	partners	and	between	the	partners	and	
the	partnership.25

[8,9]	section	67-431	provides	that	a	partner’s	voluntary	with-
drawal	no	longer	results	in	mandatory	dissolution;	it	results	in	a	
partner’s	“dissociation.”	section	67-433(1)	manifests	a	 legisla-
tive	intent	to	create	separate	paths—dissolution	and	winding	up	
or	mandatory	buyout—through	which	a	dissociated	partner	can	
recover	partnership	interests:	“If	a	partner’s	dissociation	results	
in	a	dissolution	and	winding	up	of	the	partnership	business,	sec-
tions	 67-439	 to	 67-445	 [dealing	 with	 dissolution	 and	 winding	
up]	 apply;	 otherwise,	 sections	 67-434	 to	 67-438	 [dealing	 with	
mandatory	buyout]	 apply.”26	the	 comment	 to	 §	 603	of	rUpa,	
the	section	upon	which	§	67-433	is	patterned,	specifically	pro-
vides	that	it	operates	as	a	“‘switching’”	provision.27

(c)	Under	the	1998	Upa,	Dissolution	Is	only	a	Default	rule
harley	incorrectly	argues	that	§	67-439(1)	mandates	dissolu-

tion.	apart	 from	 circumstances	 that	 are	 not	 present,	 §	 67-439,	
in	relevant	part,	provides:

23	 prefatory	Note,	Unif.	partnership	act	(1997),	supra	note	10	at	5-6.
24	 see	black’s	Law	Dictionary	1357	(8th	ed.	2004).
25	 §	67-404.
26	 §	67-433(1).
27	 Unif.	partnership	act	(1997)	§	603,	supra	note	10,	comment	1	at	172.



a	 partnership	 is	 dissolved,	 and	 its	 business	 must	 be	
wound	up,	only	upon	the	occurrence	of	any	of	the	follow-
ing	events:

(1)	 In	 a	 partnership	 at	 will,	 the	 partnership’s	 having	
notice	 from	 a	 partner	 .	 .	 .	 of	 that	 partner’s	 express	 will	
to	 withdraw	 as	 a	 partner,	 or	 on	 a	 later	 date	 specified	 by	
the	partner.

[10]	 It	 is	 true	 that	 this	 section	 does	 not	 clearly	 state	 it	 is	 a	
default	 rule	 that	 does	 not	 apply	 if	 the	 agreement	 provides	 oth-
erwise.	 but	 we	 construe	 statutes	 relating	 to	 the	 same	 subject	
matter	to	maintain	a	sensible	and	consistent	scheme	and	to	give	
effect	 to	 every	 provision.28	 When	 read	 together	 with	 §	 67-404	
(partnership	 agreement	 controls	 except	 for	 limited	 exceptions)	
and	 §	 67-433	 (providing	 separate	 paths	 of	 dissolution	 or	 man-
datory	 buyout),	 we	 conclude	 dissolution	 for	 a	 partner’s	 volun-
tary	 withdrawal	 under	 §	 67-439(1)	 is	 a	 default	 rule.	 section	
67-439(1)	applies	only	when	the	partnership	agreement	does	not	
provide	 for	 the	partnership	business	 to	continue.	Moreover,	 the	
1998	Upa	specifically	 requires	 that	we	 apply	 and	 construe	 the	
act	 “to	 effectuate	 its	 general	 purpose	 to	 make	 uniform	 the	 law	
with	respect	to	the	subject	of	the	act	among	states	enacting	it.”29	
section	 67-439	 is	 taken	 from	 §	 801	 of	 rUpa.	 Comment	 1	 to	
§	801	provides	in	part:

With	 only	 three	 exceptions,	 the	 provisions	 of	 section	
801	 are	 merely	 default	 rules	 and	 may	 by	 agreement	 be	
varied	 or	 eliminated	 as	 grounds	 for	 dissolution.	 the	 first	
exception	 is	 dissolution	 under	 [subsection	 (4)]	 resulting	
from	carrying	on	an	illegal	business.	the	other	two	excep-
tions	cover	 the	power	of	 a	 court	 to	dissolve	a	partnership	
under	 [subsection	 (5)]	 on	 application	 of	 a	 partner	 and	
under	[subsection	(6)]	on	application	of	a	transferee.30

regarding	 voluntary	 withdrawal	 from	 a	 partnership,	 comment	
3	explicitly	provides	that	rUpa’s	rule	of	mandatory	dissolution	
upon	 a	 partner’s	 withdrawal	 is	 a	 default	 rule.	 It	 “applies	 only	

28	 see	State v. County of Lancaster,	272	Neb.	376,	721	N.W.2d	644	(2006).
29	 §	67-463.
30	 Unif.	partnership	act	(1997)	§	801,	supra	note	10,	comment	1	at	190.
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[absent]	 an	 agreement	 affording	 the	 other	 partners	 a	 right	 to	
continue	the	business.”31	Comment	1	explains	that	a	partnership	
agreement	 cannot	 preclude	 a	 partner	 from	 seeking	 a	 judicial	
dissolution	under	§	67-439(5),	 but	harley	did	not	 seek	a	 judi-
cial	 dissolution.	 In	 fact,	 he	 was	 actively	 seeking	 to	 continue	
the	 business	 himself	 by	 purchasing	 Don’s	 interest.	 harley’s	
actions	were	consistent	with	 the	partnership	agreement,	which	
allows	 the	 remaining	partners	 to	 continue	 the	business	despite	
a	partner’s	voluntary	withdrawal.

(d)	parties	Intended	partnership	to	Continue
We	 reject	 harley’s	 argument	 that	 the	 partnership	 was	 dis-

solved	upon	his	voluntary	withdrawal	under	§	67-439(1)	because	
we	 conclude	 that	 the	 parties’	 agreement	 gave	 the	 remaining	
partners	a	right	to	continue	the	business.	although	section	11	of	
the	partnership	agreement	 is	 titled	“Dissolution	or	termination	
of	 the	 partnership,”	 the	 reference	 to	 dissolution	 in	 the	 title	
merely	reflects	the	original	Upa	rules.	those	rules	mandated	a	
partnership’s	 dissolution	 after	 a	 voluntary	 withdrawal	 or	 death	
of	 a	 partner.32	 but	 what	 is	 relevant	 under	 the	 1998	 Upa	 is	
whether	 the	 parties	 agreed	 the	 business	 could	 continue.	 three	
separate	provisions	of	the	partnership	agreement	show	that	Don	
and	harley	intended	to	allow	the	partnership	to	continue.

First,	 section	3	provides	 that	 the	partnership	“shall continue	
until	 dissolved	 by	 mutual	 agreement	 or	 by	 the	 terms	 of	 this	
agreement.”	In	section	14,	the	parties	explicitly	agreed	that	ter-
mination	of	the	partnership	would	occur	only	upon	two	events:	
(1)	“the	remaining	partner(s)	do	not	elect	to	purchase	the	inter-
est	of	the	retiring,	deceased	or	legally	incapacitated	partner,”	or	
(2)	 “the	 partners	 mutually	 agree	 to	 dissolve	 the	 partnership.”	
Finally,	 subparagraph	 (c)	 of	 section	11	provides:	 “In	 the	 event	
of	 the	 withdrawal	 .	 .	 .	 the	 remaining	 partner(s)	 shall	 have	 the	
right	 to	continue	 the	business	of	 the	partnership	 .	 .	 .	 ,	but	 they	
shall	pay	to	 the	retiring	partner	 .	 .	 .	 the	value	of	such	partner’s	
interest	in	the	partnership	as	provided	in	[section	12].”	We	con-
clude	that	the	agreement	gave	the	remaining	partners	a	right	to	

31	 Id.,	comment	3	at	190.
32	 see	§§	67-331	and	67-342.



continue	the	business	despite	the	withdrawal	of	a	partner.	so	the	
default	rule	of	dissolution	under	§	67-439(1)	did	not	apply.

(e)	partnership	Was	Not	Dissolved	because	of	Don’s	
Failure	to	timely	pay	the	buyout	price

because	 dissolution	 is	 no	 longer	 mandatory,	 the	 parties’	
agreement	 that	 a	 remaining	 partner	 has	 the	 right	 to	 continue	
the	 business	 controls.	 harley,	 however,	 contends	 that	 because	
Don	 failed	 to	 comply	 with	 the	 90-day	 time	 limit	 for	 purchas-
ing	a	withdrawing	partner’s	 interest	under	 section	13,	Don	did	
not	 elect	 to	 purchase	 harley’s	 interest	 under	 section	 14.	 his	
argument	 is	 twofold.	harley’s	statutory	argument	 is	 that	rUpa	
requires	 strict	 compliance	 with	 an	 “anti-dissolution”	 provi-
sion	 to	 avoid	 automatic	 dissolution	 and	 winding	 up.	 his	 con-
tract	 interpretation	 argument	 is	 that	 the	 partnership	 agreement	
required	dissolution	when	Don	 failed	 to	 timely	pay	 the	buyout	
price	for	his	interest.

(i) RUPA Does Not Require Strict Compliance With 
a Buyout Provision to Avoid Dissolution

harley’s	 statutory	argument	 that	 the	partnership	 is	dissolved	
is	 diametrically	 opposed	 to	 rUpa’s	 main	 premise—that	 the	
partnership	 agreement	 controls	 in	 almost	 every	 circumstance.	
except	 for	 an	 unpublished	 trial	 court	 judgment	 from	 Florida,33	
the	 cases	 harley	 cites	 are	 not	 on	 point;	 they	 do	 not	 support	 a	
strict	 compliance	 rule	 that	 requires	 dissolution	 for	 breach	 of	 a	
buyout	provision.34

the	 Florida	 case	 fails	 to	 persuade	 us.	 We	 acknowledge	 the	
Florida	trial	court	stated	that	agreements	to	avoid	automatic	dis-
solution	“are	in	derogation	of	the	common	law	and	the	Uniform	
partnership	 act.”35	 but	 New	York’s	 partnership	 law	 controlled	
that	wrongful	 expulsion	action,	 and	New	York	has	not	 adopted	
rUpa.	Further,	the	trial	court	did	not	cite	any	authority	for	this	

33	 see	Beasley v. Cadwalader, Wickersham & Taft,	No.	CL-94-8646	“aJ,”	1996	
WL	449247	(Fla.	Cir.	Mar.	29,	1996)	(unpublished	opinion).

34	 see,	Teeter v. De Lorenzo,	275	a.D.2d	528,	711	N.Y.s.2d	629	(2000);	Clark 
v. Gunn,	134	N.Y.s.2d	206	(N.Y.	sup.	1954);	Hanes v. Giambrone,	14	ohio	
app.	3d	400,	471	N.e.2d	801	(1984).

35	 Beasley, supra	note	33,	1996	WL	449247	at	*2.
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statement.	 the	 decision	 was	 motivated	 by	 the	 audacity	 of	 the	
partnership’s	argument	that	in	expelling	a	partner,	it	had	contrac-
tually	insulated	itself	from	dissolution	no	matter	how	egregious	
its	conduct	in	breaching	its	partnership	agreement.36

[11]	 More	 important,	 concluding	 that	 rUpa	 requires	 strict	
compliance	 with	 a	 buyout	 provision	 to	 prevent	 a	 partnership’s	
dissolution	 would	 be	 inconsistent	 with	 a	 main	 purpose	 of	
rUpa—to	 prevent	 mandatory	 dissolution.	 Further,	 harley	 had	
a	statutory	remedy	for	buyout	disputes.	section	67-434(9)	pro-
vides	judicial	remedies	for	a	partnership’s	failure	to	pay	a	buyout	
price.	If	strict	compliance	with	a	buyout	provision	were	required	
to	 avoid	 dissolution,	 rUpa	 would	 not	 provide	 a	 withdrawing	
partner	with	remedies.	the	result	would	simply	be	dissolution.	
We	 reject	 harley’s	 strict	 compliance	 argument.	 the	 question	
remains,	however,	whether	 the	parties	 intended	 the	business	 to	
dissolve	because	of	a	 remaining	partner’s	 failure	 to	 timely	pay	
the	buyout	price	for	the	withdrawing	partner’s	interest.

(ii) Parties Did Not Intend Partnership to Dissolve 
for Late Payment of Buyout Price

We	 reject	 harley’s	 contract	 interpretation	 argument	 that	
because	 Don	 failed	 to	 pay	 the	 buyout	 price	 within	 the	 90-day	
time	 limit	 under	 section	 13,	 Don	 did	 not	 elect	 to	 purchase	
harley’s	 interest	under	section	14.	before	harley’s	withdrawal	
was	effective,	Don	informed	harley	that	he	was	electing	to	con-
tinue	 the	business	and	asked	harley	 the	price	at	which	harley	
would	be	willing	to	sell	his	interest.	the	agreement’s	provisions	
do	 not	 show	 that	 Don’s	 election	 to	 continue	 the	 business	 was	
conditioned	upon	his	timely	payment	of	the	buyout	price.

as	 noted,	 section	 13	 provides	 that	 “[t]he	 value	 of	 the	 part-
ner’s	interest	as	determined	in	[section	12]	shall	be	paid	without	
interest	to	the	withdrawing	or	retiring	partner	.	.	.	not	later	than	
90	 days	 after	 the	 effective	 date	 of	 the	 dissolution	 or	 termina-
tion.”	 so,	 under	 section	 13,	 if	 the	 parties	 do	 not	 agree	 on	 the	
buyout	 price,	 the	 agreement	 effectively	 requires	 the	 appraisal	
process	 in	 section	 12	 to	 be	 completed	 within	 180	 days	 of	 a	
withdrawing	partner’s	giving	notice	to	withdraw.

36	 Id.



section	 13,	 however,	 does	 not	 state	 that	 the	 partnership’s	
failure	 to	 pay	 the	 buyout	 price	 within	 90	 days	 shall	 result	 in	
the	 dissolution	 of	 the	 partnership.	 similarly,	 section	 11	 does	
not	 condition	 a	 remaining	 partner’s	 right	 to	 continue	 the	 part-
nership	 upon	 his	 timely	 payment	 of	 the	 buyout	 price.	 Instead,	
section	11	 states	 that	 if	 a	 remaining	partner	 elects	 to	 continue	
the	 business,	 the	 remaining	 partner	 shall	 pay	 the	 value	 of	 the	
withdrawing	partner’s	interest.	and	section	14	does	not	provide	
that	 the	 business	 will	 terminate	 if	 a	 remaining	 partner	 fails	 to	
timely	pay	the	buyout	price.	thus,	we	do	not	interpret	the	part-
nership	agreement	 as	 requiring	dissolution	because	Don	 failed	
to	 timely	purchase	harley’s	 interest	under	section	13.	harley’s	
contract	interpretation	argument	fails.

[12]	 Instead,	 we	 read	 the	 partnership	 agreement	 to	 mandate	
a	 buyout	 of	 a	 withdrawing	 partner’s	 interest,	 but	 it	 failed	 to	
specify	a	remedy	for	the	partnership’s	failure	to	pay,	or	to	timely	
pay,	the	buyout	price.	therefore,	because	the	agreement	is	silent	
on	this	point,	the	default	rules	of	the	1998	Upa	apply.

(f)	Default	remedy	for	breach	of	a	
Mandatory	buyout	provision

as	noted,	under	the	switching	provision	in	§	67-433(1),	when	
a	partner’s	dissociation	does	not	result	in	dissolution	of	the	part-
nership,	 the	 mandatory	 buyout	 provisions	 of	 “sections	 67-434	
to	67-438	apply.”	the	purchase	of	a	dissociated	partner’s	inter-
est	 is	 governed	 by	 §	 67-434.	 harley	 argues	 that	 subsection	
(5)	 required	Don	 to	pay	an	estimated	buyout	price	of	harley’s	
interest	when	 the	parties	could	not	agree	on	 the	value.	section	
67-434(5)	provides:

If	no	agreement	for	the	purchase	of	a	dissociated	partner’s	
interest	 is	 reached	 within	 one	 hundred	 twenty	 days	 after	
a	 written	 demand	 for	 payment,	 the	 partnership	 shall	 pay,	
or	 cause	 to	be	paid,	 in	 cash	 to	 the	dissociated	partner	 the	
amount	 the	 partnership	 estimates	 to	 be	 the	 buyout	 price	
and	 accrued	 interest,	 reduced	 by	 any	 offsets	 and	 accrued	
interest	under	subsection	(3)	of	this	section.

harley	 further	 argues	 that	 under	 §	 67-434(5),	 his	 notice	 of	
his	 intent	 to	 withdraw	 constituted	 a	 written	 demand	 for	 pay-
ment.	thus,	 he	 argues,	Don	had	 a	 total	 of	 180	days,	 under	 the	
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	partnership	 agreement,	 to	 pay	 the	 estimated	 buyout	 price.	 We	
disagree.	subsection	(5)	does	not	refer	 to	any	 time	limit	within	
a	 partnership	 agreement.	 the	 180	 days	 under	 the	 partnership	
agreement	 is	 irrelevant	 under	 subsection	 (5).	 Instead,	 the	 event	
that	 triggers	 a	 partnership’s	 duty	 to	 pay	 an	 estimated	 buyout	
price	within	120	days	is	a	written	demand,	which	harley	did	not	
make.	We	conclude	that	this	provision	has	no	application.

[13,14]	 Further,	 even	 if	 subsection	 (5)	 applied,	 nothing	 in	
§	 67-434	 provides	 dissolution	 as	 a	 remedy	 for	 a	 partnership’s	
failure	 to	 timely	 pay	 an	 estimated	 buyout	 price.	 harley	 cannot	
rely	on	a	mandatory	buyout	provision	in	§	67-434	to	bolster	his	
argument	that	 the	partnership	was	in	dissolution.	such	an	argu-
ment	 is	 inconsistent	 with	 §	 67-433(1),	 which	 creates	 separate	
paths	 through	 which	 a	 withdrawing	 partner	 can	 recover	 his	 or	
her	interest.	a	withdrawing	partner’s	rights	are	governed	by	the	
dissolution	and	winding	up	provisions	or	the	mandatory	buyout	
provisions,	 but	 not	 both.	 section	 67-434(9)	 provided	 harley’s	
remedy	 for	 the	 partnership’s	 failure	 to	 timely	 pay	 the	 buyout	
price	or	its	unsatisfactory	offer:

a	 dissociated	 partner	 may	 maintain	 an	 action	 against	 the	
partnership,	 pursuant	 to	 subdivision	 (2)(b)(ii)	 of	 section	
67-425,	 to	 determine	 the	 buyout	 price	 of	 that	 partner’s	
interest,	 any	 offsets	 under	 subsection	 (3)	 of	 this	 section,	
or	 other	 terms	 of	 the	 obligation	 to	 purchase.	 The action 
must be commenced within one hundred twenty days after 
the partnership has tendered payment or an offer to pay 
or within one year after written demand for payment if no 
payment or offer to pay is tendered.

harley,	 however,	 failed	 to	 use	 this	 provision.	 on	 March	 28,	
2002,	Don	offered	 to	pay	harley	$1.25	million	 for	his	 interest.	
harley	 did	 not	 seek	 a	 judicial	 valuation	 of	 his	 interest	 under	
§	 67-434(9)	 within	 120	 days	 of	 March	 28.	 so	 he	 has	 waived	
this	remedy.

In	 sum,	 the	 district	 court	 correctly	 concluded	 that	 the	 part-
nership	was	not	dissolved,	but	we	believe	its	reasoning	regard-
ing	Don’s	breach	of	section	13’s	buyout	deadline	was	incorrect.	
the	 district	 court	 concluded	 that	 harley	 had	 lost	 his	 right	 to	
enforce	 the	 partnership	 agreement.	 Implicit	 in	 this	 determina-
tion	was	the	court’s	reasoning	that	if	harley	could	have	enforced	



the	 agreement,	 the	 partnership	 would	 have	 been	 dissolved.	
this	reasoning	was	incorrect.	Under	the	partnership	agreement,	
harley	did	not	have	the	right	to	force	the	partnership’s	dissolu-
tion	when	Don	elected	to	continue	the	business.	although	Don	
failed	to	timely	pay	the	buyout	price,	absent	a	remedy	provision	
in	 the	agreement,	harley’s	 remedy	was	statutory.	his	statutory	
remedy	against	the	partnership	did	not	include	dissolution,	and	
he	waived	 the	 remedy	of	 judicial	valuation.	therefore,	 section	
12	 of	 the	 agreement	 provided	 the	 method	 for	 determining	 his	
interest’s	value.

3. HArley WAS noT enTiTled To ProfiT 
diSTribuTionS or Accrued inTereST

harley	 alternatively	 argues	 that	 if	 the	 district	 court	 cor-
rectly	 determined	 the	 partnership	 was	 not	 in	 dissolution,	 then	
the	 court	 erred	 in	 (1)	 applying	part	 of	 his	 earnings	 toward	 the	
buyout	price	of	his	interest	and	(2)	determining	what	Don	owed	
harley	 for	 his	 interest.	the	 court	 determined	 that	 the	value	of	
harley’s	interest	was	$1.175	million.	It	also	determined	that	the	
partnership’s	payments	to	harley	and	Marion	through	December	
31,	2002,	were	income	distributions.	the	parties	stipulated	that	
between	 the	 effective	 date	 of	 harley’s	 withdrawal,	 December	
20,	 2001,	 to	 December	 31,	 2002,	 the	 partnership	 paid	 harley	
and	 Marion	 $153,513.18,	 which	 represented	 50	 percent	 of	 its	
earnings	 for	 that	 period.	 but	 the	 court	 determined	 that	 the	
partnership’s	payments	from	January	1,	2003,	to	December	31,	
2005,	 totaling	 $431,206.98,	 applied	 toward	 the	 purchase	 price	
of	harley’s	 interest.	Finally,	 it	determined	 that	harley	was	not	
entitled	 to	 accrued	 interest	 for	 two	 reasons:	 (1)	 Interest	 was	
only	available	if	Don	had	refused	to	pay	harley,	which	was	not	
the	 case,	 and	 (2)	 the	 agreement	 provided	 that	 no	 interest	 was	
to	be	paid.

harley	 is	 not	 disputing	 the	 partnership’s	 valuation	 at		
$2.35	 million.	 but	 he	 contends	 that	 the	 court	 erred	 in	 apply-
ing	 the	 partnership	 earnings	 he	 received	 after	 January	 1,	 2003,	
toward	the	purchase	price	of	his	interest.	he	argues	that	because	
Don	 had	 not	 yet	 purchased	 his	 interest,	 the	 payments	 after	
January	 1,	 2003,	 should	 have	 been	 considered	 “income	 or	
interest	payments	 to	dissociated	partners”	under	§	67-434—the	

	 shoeMaker	v.	shoeMaker	 133

	 Cite	as	275	Neb.	112



134	 275	Nebraska	reports

	mandatory	buyout	statute	dealing	with	the	purchase	of	a	dissoci-
ated	partner’s	interest.37

(a)	Dissociated	partners	are	Not	entitled	to	
profit	Distributions	Under	§	67-434

[15]	the	partnership	 agreement	 is	 silent	on	whether	 a	with-
drawing	 partner	 is	 entitled	 to	 profit	 distributions	 until	 the	
remaining	 partners	 pay	 for	 his	 interest.	 thus,	 the	 statutory	
default	rules	for	mandatory	buyouts	under	§	67-434	control	this	
issue.	 Under	 the	 original	 Upa,	 when	 a	 partnership	 continued	
after	 dissolution,	 §	 67-342	 allowed	 a	 withdrawing	 partner,	 in	
specified	circumstances,	to	elect	to	receive	the	value	of	his	part-
nership	 interest	 plus	 interest.	 or,	 instead	 of	 interest,	 a	 partner	
could	elect	to	receive	a	share	of	profits	until	the	accounts	were	
settled.38	Don	correctly	argues,	however,	that	the	1998	Upa	did	
not	 carry	over	 the	option	 to	 elect	 a	 share	of	profits.	Under	 the	
1998	 Upa,	 §	 67-434(2)	 provides	 that	 the	 buyout	 price	 for	 a	
dissociated	partner’s	interest	must	include	the	value	of	his	inter-
est,	plus	interest	“paid	from	the	date	of	dissociation	to	the	date	
of	 payment.”	 It	 does	not	 authorize	profit	 distributions.	rUpa’s	
counterpart	 to	§	67-434	 is	§	701.	the	comments	 to	§	701	spe-
cifically	provide	that	“[t]he	Upa	.	.	 .	option	of	electing	a	share	
of	the	profits	in	lieu	of	interest	has	been	eliminated.”39

In	 his	 reply	 brief,	 harley	 acknowledges	 this	 change	 in	 the	
law.	We	conclude	that	harley	was	not	entitled	to	profit	distribu-
tions	after	the	effective	date	of	his	withdrawal.

(b)	the	partnership	agreement	precludes	accrued	Interest
	 [16]	 harley	 next	 contends	 that	 he	 was	 entitled	 to	 have	 the	

court	 consider	 the	 distributions	 he	 received	 as	 accrued	 interest	
on	 the	 value	 of	 his	 partnership	 interest.	the	 district	 court	 rea-
soned,	 in	 part,	 that	 harley	 was	 not	 entitled	 to	 interest	 because	
the	 partnership	 agreement	 precluded	 the	 payment	 of	 interest.	
section	 13	 provides:	 “the	 value	 of	 the	 partner’s	 interest	 as	
determined	 in	 [section	12]	shall	be	paid	without	 interest	 to	 the	

37	 brief	for	appellants	at	33.
38	 §	67-342.
39	 Unif.	partnership	act	(1997)	§	701,	supra	note	10,	comment	3	at	177.



withdrawing	or	retiring	partner	 .	 .	 .	 .”	but	harley	counters	 that	
“[t]he	partnership	agreement	is	silent	as	to	what	should	happen	
if	the	buyout	is	not	completed	within	ninety	days.”40	he	argues	
that	§	67-434(2)	 therefore	operates	as	a	gap	 filler	 and	 requires	
interest	 to	be	paid	from	the	date	of	his	dissociation	 to	 the	date	
the	partnership	pays	 the	buyout	price.	harley’s	argument	over-
looks	 the	 obvious	 fact	 that	 the	 partnership	 agreement	 is	 not	
silent	 on	 the	 payment	 of	 interest.	 section	 13	 specifically	 pre-
cludes	 interest.	Comment	3	of	rUpa’s	counterpart	 to	§	67-434	
provides	in	part:

the	 section	 701	 rules	 are	 merely	 default	 rules.	 the	
partners	may,	in	the	partnership	agreement,	fix	the	method	
or	formula	for	determining	the	buyout	price	and	all	of	 the	
other	terms	and	conditions	of	the	buyout	right.	Indeed,	the	
very	 right	 to	 a	 buyout	 itself	 may	 be	 modified,	 although	 a	
provision	providing	 for	a	complete	 forfeiture	would	prob-
ably	not	be	enforceable.41

In	 his	 reply	 brief,	 harley	 argues	 that	 the	 purpose	 of	 requir-
ing	 a	 partnership	 to	 pay	 interest	 is	 to	 compensate	 dissociated	
partners	 for	 the	 use	 of	 their	 capital.	 he	 claims	 that	 requiring	
interest	 eliminates	 the	 partnership’s	 incentive	 to	 delay	 pay-
ing	 the	 buyout	 price.	 Comment	 3	 to	 §	 701	 of	 rUpa	 supports	
harley’s	contention	 that	“the	partnership	must	pay	 interest	 .	 .	 .	
to	compensate	the	dissociating	partner	for	the	use	of	his	interest	
in	the	firm.”42	and	we	recognize	that	equity	principles	apply	in	
partnership	 disputes	 unless	 displaced	 by	 the	 1998	 Upa.43	Yet	
enforcing	 section	 13	 does	 not	 cause	 a	 forfeiture	 of	 harley’s	
partnership	 interest.	 Nor	 can	 we	 conclude	 that	 the	 partnership	
has	 unfairly	 benefited	 from	 the	 use	 of	 harley’s	 capital	 interest	
when	harley	was	largely	responsible	for	delays	in	the	appraisal	
process.	 Moreover,	 the	 court	 gave	 harley	 the	 benefit	 of	 profit	
distributions	through	December	2002	that	he	was	not	statutorily	
entitled	 to	receive.	We	conclude	 that	 the	partnership	agreement	

40	 brief	for	appellants	at	34.
41	 Unif.	partnership	act	(1997)	§	701,	supra note	10,	comment	3	at	177.
42	 Id.
43	 see	§	67-405.
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controls	 and	 that	 harley	 was	 not	 entitled	 to	 accrued	 interest	
on	 the	value	of	his	partnership	 interest	because	 the	partnership	
agreement	 precluded	 interest.	 because	 harley	 was	 not	 entitled	
to	 profit	 distributions	 or	 accrued	 interest,	 the	 district	 court	 did	
not	 err	 in	 applying	 the	partnership’s	distributions	after	 January	
1,	2003,	to	the	purchase	price	of	harley’s	interest.

VI.	CoNCLUsIoN
For	 reasons	 other	 than	 those	 stated	 by	 the	 district	 court,	 we	

conclude	that	the	court	did	not	err	in	determining	that	the	part-
nership	 was	 not	 dissolved	 by	 Don’s	 failure	 to	 timely	 pay	 the	
buyout	 price	 for	 harley’s	 interest	 after	 harley	 withdrew	 from	
the	 partnership.	We	 further	 conclude	 that	 the	 district	 court	 did	
not	 err	 in	 applying	 some	 partnership	 distributions	 to	 harley	
toward	 the	buyout	price	of	his	partnership	 interest.	harley	was	
not	 entitled	 to	 profit	 distributions	 after	 his	 dissociation.	 the	
court	 also	 did	 not	 err	 in	 failing	 to	 treat	 the	 distributions	 as	
accrued	 interest	 when	 the	 partnership	 agreement	 specifically	
provided	that	the	partnership	was	not	required	to	pay	interest	on	
the	value	of	a	withdrawing	partner’s	interest.

Affirmed.
WriGHT,	J.,	not	participating.
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	 1.	 Summary Judgment. summary	 judgment	 is	 proper	 when	 the	 pleadings	 and	
evidence	admitted	at	the	hearing	disclose	no	genuine	issue	as	to	any	material	fact	
or	 as	 to	 the	ultimate	 inferences	 that	may	be	drawn	 from	 those	 facts	 and	 that	 the	
moving	party	is	entitled	to	judgment	as	a	matter	of	law.

	 2. Summary Judgment: Appeal and Error. In	 reviewing	a	 summary	 judgment,	 an	
appellate	 court	 views	 the	 evidence	 in	 a	 light	 most	 favorable	 to	 the	 party	 against	
whom	 the	 judgment	 is	 granted	 and	 gives	 such	 party	 the	 benefit	 of	 all	 reasonable	
inferences	deducible	from	the	evidence.

	 3.	 Insurance: Contracts. an	insurance	policy	is	a	contract.



	 4. Actions: Insurance: Breach of Contract: Damages. In	assessing	claims	for	dam-
ages	in	insurance	contract	actions,	it	is	ordinarily	necessary	to	assert	a	breach.

	 5. Insurance: Contracts: Intent: Appeal and Error. an	 appellate	 court	 reviewing	
an	insurance	policy	must	construe	the	policy	as	any	other	contract	and	give	effect	
to	the	parties’	intentions	at	the	time	the	contract	was	made.

	 6. Insurance: Contracts: Parties. parties	to	an	insurance	contract	may	contract	for	
any	lawful	coverage,	and	an	insurer	may	limit	its	liability	and	impose	restrictions	
and	conditions	upon	its	obligations	under	the	contract	if	the	restrictions	and	con-
ditions	are	not	inconsistent	with	public	policy	or	statute.

	 7. Class Actions: Standing: Summary Judgment. the	 right	 of	 a	 party	 to	 sue	 as	
representative	of	a	class	may	be	determined	on	a	motion	for	summary	judgment.

	 8. Class Actions. In	determining	whether	a	class	action	is	properly	brought,	consid-
erable	discretion	is	vested	in	the	trial	court.

	 9.	 ____.	In	order	to	justify	class	action	treatment,	there	must	exist	both	a	question	of	
common	or	general	 interest	and	 numerous	parties	 so	as	 to	make	 it	 impracticable	
to	bring	all	the	parties	before	the	court.

appeal	from	the	District	Court	for	Douglas	County:	J. PATrick 
mullen,	Judge.	affirmed.

Christopher	 D.	 Jerram,	 of	 kelley	 &	 Lehan,	 p.C.,	 for	
	appellants.

Mark	C.	Laughlin,	Joseph	k.	Meusey,	and	patrick	s.	Cooper,	
of	Fraser	stryker,	p.C.,	L.L.o.,	for	appellee.

HeAvicAn, c.J., connolly, GerrArd, STePHAn, and 
miller-lermAn, JJ.

STePHAn, J.
this	case	is	before	us	for	the	second	time.	Initiated	as	a	class	

action,	the	named	plaintiffs	alleged	that	with	respect	to	“medi-
cal	payments	coverage”	included	in	their	automobile	insurance	
policies,	 state	 Farm	 Mutual	 automobile	 Insurance	 Company	
(state	 Farm)	 charged	 a	 premium	 for	 indemnity	 coverage	 but	
instead	 provided	 managed	 care	 coverage	 of	 lesser	 value.	 In	
McGinn v. State Farm Mut. Auto. Ins. Co.,1	we	held	that	a	named	
plaintiff	who	had	not	asserted	a	claim	against	state	Farm	under	
his	medical	payments	coverage	could	not	state	a	cause	of	action	
for	breach	of	contract	or	any	of	his	other	 theories	of	recovery.	

	 1	 McGinn v. State Farm Mut. Auto. Ins. Co.,	268	Neb.	843,	689	N.W.2d	802	
(2004).
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We	 affirmed	 an	 order	 dismissing	 his	 claims	 and	 ordering	 him	
stricken	 as	 a	 party	 plaintiff.	 this	 appeal	 involves	 the	 original	
plaintiffs,	 Mary	 Lyn	 Lynch	 and	 thomas	 Lynch,	 who	 appeal	
from	a	subsequent	order	granting	state	Farm’s	motion	for	sum-
mary	judgment	and	dismissing	the	action.	We	affirm.

I.	baCkGroUND
Mary	 was	 involved	 in	 an	 automobile	 accident	 on	 august	

18,	 1995,	 in	 which	 the	 vehicle	 she	 was	 driving	 was	 struck	
from	behind	by	a	vehicle	driven	by	rita	Norman.	Mary	sought	
medical	treatment	for	the	injuries	sustained	in	the	accident,	for	
which	she	incurred	expenses.

at	the	time	of	the	accident,	Mary	and	her	husband,	thomas,	
were	 insured	 under	 an	 automobile	 insurance	 policy	 issued	 by	
state	 Farm.	 the	 portion	 of	 the	 policy	 designated	 “MeDICaL	
eXpeNses,”	 which	 included	 an	 “amendatory	 endorsement,”	
provided	in	pertinent	part:

We	will	pay	 reasonable	medical	expenses	 incurred,	 for	
bodily injury	 caused	 by	 accident,	 for	 services	 furnished	
within	 three	 years	 of	 the	 date	 of	 the	 accident.	 these	
expenses	 are	 for	 necessary	 medical,	 surgical,	 X-ray,	 den-
tal,	 ambulance,	 hospital,	 professional	 nursing	 and	 funeral	
services,	eyeglasses,	hearing	aids	and	prosthetic	devices.

.	.	.	.
We	 have	 the	 right	 to	 make	 or	 obtain	 a	 utilization	

review	 of	 the	 medical	 expenses	 and	 services	 to	 deter-
mine	 if	 they	 are	 reasonable	 and	 necessary	 for	 the	 bodily 
injury	sustained.

.	.	.	.
1.	 If	 the	 injured	 person	 has	 been	 paid	 damages	 for	

the	 bodily injury	 by	 or	 on	 behalf	 of	 the	 liable	 party	 in	
an	amount:

.	.	.	.
b.	equal	to	or	greater	than	the	total	reasonable	and	nec-

essary	medical	expenses	incurred	by	the	injured	person,	we	
owe	nothing	under	this	coverage.

Mary	 submitted	bills	 to	state	Farm	 for	medical	 expenses	 in	
the	 amount	 of	 $1,906,	 which	 she	 claimed	 to	 have	 incurred	 as	
a	result	of	the	accident.	state	Farm	paid	$1,351	of	this	amount	
and	denied	the	remainder.



Mary	 asserted	 a	 claim	 for	 her	 injuries	 against	 Norman.	the	
claim	was	settled	on	august	24,	1999,	for	$6,838.67.	as	a	part	
of	 this	 settlement,	 Mary	 and	thomas	 specifically	 reserved	 any	
and	all	 claims	 they	had	against	state	Farm.	of	 the	 total	 settle-
ment	 amount,	 $500	 was	 deposited	 in	 escrow	 “to	 fully	 protect	
any	and	all	alleged	subrogation	claims	by	state	Farm	.	 .	 .	pres-
ently	owed	or	hereafter	ordered	in	any	subsequent	judicial	pro-
ceeding	to	be	paid	by	state	Farm	to	Mary	Lynch.”

the	 Lynches	 commenced	 a	 class	 action	 suit	 against	 state	
Farm	 in	 the	 district	 court	 for	 Douglas	 County.	 they	 alleged	
that	state	Farm	was	engaged	 in	a	 scheme	whereby	 it	marketed	
medical	payments	medical	coverage	“as	a	promise	of	protection	
through	indemnity,	not	as	a	managed	care	plan,”	but	in	fact	pro-
vided	managed	care	coverage	for	which	a	lesser	premium	should	
have	 been	 charged.	 they	 sought	 to	 represent	 a	 class	 defined	
to	include

every	 individual	 within	 the	 state	 of	 Nebraska	 who	 pur-
chased	 a	 contract	 of	 automobile	 insurance	 from	 [state	
Farm]	on	or	 since	January	1,	1990,	which	 included	medi-
cal	 payments	 coverage,	 and	 who,	 at	 the	 time	 of	 purchase	
or	 renewal	 of	 said	 contract	 were	 not	 informed	 by	 [state	
Farm],	 either	 in	 the	 contract	 itself	 or	 by	 other	 means,	 of	
[state	Farm’s]	scheme.

the	 Lynches	 alleged	 six	 separate	 theories	 of	 recovery,	 des-
ignated	 as	 “causes	 of	 action,”	 including:	 breach	 of	 contract;	
breach	 of	 covenant	 of	 good	 faith	 and	 fair	 dealing;	 violation	
of	 the	 Uniform	 Deceptive	trade	 practices	act,	 Neb.	 rev.	 stat.	
§	87-301	et	seq.	 (reissue	1999);	 fraud;	unjust	enrichment;	and	
violation	 of	 Nebraska’s	 Consumer	 protection	 act,	 Neb.	 rev.	
stat.	§	59-1601	et	seq.	(reissue	1998).	they	prayed	for	various	
forms	of	 relief,	 including	damages	measured	by	 the	difference	
between	 the	 premiums	 actually	 paid	 for	 medical	 payments	
coverage	and	the	lesser	premium	which	they	contend	was	appli-
cable	to	the	managed	care	coverage	they	received.

state	 Farm	 filed	 a	 motion	 for	 summary	 judgment,	 seeking	
dismissal	 of	 the	 entire	 case	 or,	 in	 the	 alternative,	 partial	 sum-
mary	 judgment	 and	 dismissal	 of	 the	 class	 action	 allegations.	
the	 Lynches	 filed	 a	 motion	 to	 approve	 a	 class	 notice	 and	 a	
motion	 seeking	partial	 summary	 judgment	with	 respect	 to	 cer-
tain	factual	and	legal	issues.
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In	an	order	granting	state	Farm’s	motion	for	summary	judg-
ment	and	dismissing	the	action,	the	district	court	determined	that	
the	 Lynches’	 own	 claim	 against	 state	 Farm	 must	 fail	 because	
they	 could	 not	 establish	 a	 breach	 of	 contract.	 specifically,	 the	
court	determined	 that	because	 the	Lynches	 received	more	 than	
the	 amount	 of	 their	 medical	 payment	 claim	 in	 the	 settlement	
with	 Norman,	 state	 Farm	 had	 no	 liability	 to	 them	 under	 its	
medical	 payments	 coverage,	 and	 thus,	 the	Lynches	 “cannot	 be	
heard	 to	 complain	 about	 an	 alleged	 scheme	 if	 they	 have	 not	
been	damaged	by	 it.	Further	 they	cannot	be	 the	standard	bear-
ers	 for	 all	 of	 those	 in	 a	 class	 who	 have	 submitted	 claims	 and	
been	 denied	 by	 [state	 Farm].”	 the	 court	 determined	 that	 the	
Lynches,	 “having	been	paid	 in	 full	 no	 longer	 share	 a	 common	
interest	 with	 those	 in	 the	 purported	 class	 whose	 claims	 have	
been	 denied”	 and,	 further,	 that	 individual	 issues	 with	 respect	
to	each	member	of	the	purported	class	would	be	dissimilar	and	
predominate	over	issues	common	to	the	class.	Finally,	the	court	
noted	that	 the	Lynches’	expert	witnesses	were	“generally	unfa-
miliar	 with	 [state	 Farm]	 and	 its	 policyholders	 in	 the	 state	 of	
Nebraska	and	offer	opinions	derived	 from	other	 cases	 in	other	
states	which	have	 little	bearing	on	 the	 issues	 in	 this	case”	and	
that	their	opinions	were	therefore	without	sufficient	foundation	
and	 were	 conclusory	 in	 nature.	accordingly,	 the	 court	 granted	
state	 Farm’s	 motion	 for	 summary	 judgment	 and	 dismissed	
the	action.

the	Lynches	perfected	a	timely	appeal,	and	we	granted	their	
petition	to	bypass,	in	which	state	Farm	concurred.

II.	assIGNMeNts	oF	error
the	 Lynches	 assign,	 restated	 and	 consolidated,	 that	 the	 trial	

court	 erred	 in	 (1)	 granting	 state	 Farm’s	 motion	 for	 summary	
judgment,	 (2)	 failing	 to	 grant	 their	 motion	 for	 summary	 judg-
ment,	(3)	determining	that	their	expert	witnesses’	opinions	were	
conclusory	 and	 lacked	 foundation,	 and	 (4)	 concluding	 that	 the	
case	could	not	proceed	as	a	class	action.

III.	staNDarD	oF	reVIeW
[1,2]	 summary	 judgment	 is	 proper	 when	 the	 pleadings	 and	

evidence	 admitted	 at	 the	 hearing	 disclose	 no	 genuine	 issue	 as	



to	any	material	fact	or	as	to	the	ultimate	inferences	that	may	be	
drawn	from	those	facts	and	 that	 the	moving	party	 is	entitled	 to	
judgment	as	a	matter	of	law.2	In	reviewing	a	summary	judgment,	
an	appellate	court	views	 the	evidence	 in	a	 light	most	 favorable	
to	 the	 party	 against	 whom	 the	 judgment	 is	 granted	 and	 gives	
such	 party	 the	 benefit	 of	 all	 reasonable	 inferences	 deducible	
from	the	evidence.3

IV.	aNaLYsIs

1. mAry lyncH

(a)	breach	of	Contract	Claim
[3,4]	an	 insurance	policy	 is	 a	 contract.4	 In	 assessing	 claims	

for	damages	in	insurance	contract	actions,	it	is	ordinarily	neces-
sary	 to	assert	a	breach.5	 In	McGinn,	we	held	 that	a	state	Farm	
insured	 who	 had	 not	 filed	 a	 claim	 under	 the	 policy	 could	 not	
state	a	cause	of	action	for	breach	of	contract.	here,	Mary	filed	
a	claim	under	the	medical	payments	coverage,	which	state	Farm	
denied	 in	 part.	the	 first	 issue	 presented	 is	 whether	 the	 district	
court	 erred	 in	 determining	 as	 a	 matter	 of	 law	 that	 the	 denial	
did	not	constitute	a	breach	of	the	insurance	contract.	Under	our	
standard	of	 review,	we	afford	Mary	 the	benefit	of	all	 favorable	
factual	inferences	in	resolving	this	issue.

[5,6]	We	begin	with	the	language	of	the	policy.	an	appellate	
court	reviewing	an	insurance	policy	must	construe	the	policy	as	
any	 other	 contract	 and	 give	 effect	 to	 the	 parties’	 intentions	 at	
the	time	the	contract	was	made.6	parties	to	an	insurance	contract	
may	contract	for	any	lawful	coverage,	and	an	insurer	may	limit	
its	liability	and	impose	restrictions	and	conditions	upon	its	obli-
gations	under	 the	contract	 if	 the	 restrictions	and	conditions	are	

	 2	 Eastlick v. Lueder Constr. Co.,	 274	 Neb.	 467,	 741	 N.W.2d	 628	 (2007);	
Erickson v. U-Haul Internat.,	274	Neb.	236,	738	N.W.2d	453	(2007).

	 3	 Id.
	 4	 McGinn v. State Farm Mut. Auto. Ins. Co., supra	note	1;	Guerrier v. Mid-

Century Ins. Co.,	266	Neb.	150,	663	N.W.2d	131	(2003).
	 5	 McGinn v. State Farm Mut. Auto. Ins. Co., supra	note	1;	16	Lee	r.	russ	&	

thomas	F.	segalla,	Couch	on	Insurance	3d	§	232:42	(2000).
	 6	 Guerrier v. Mid-Century Ins.	Co.,	supra	note	4;	Reisig v. Allstate Ins. Co.,	

264	Neb.	74,	645	N.W.2d	544	(2002).
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not	 inconsistent	with	public	policy	or	 statute.7	here,	 the	policy	
unambiguously	 provided	 that	 if	 an	 insured	 receives	 a	 payment	
from	a	 third-party	 tort-feasor	which	 is	 equal	 to	 or	 greater	 than	
medical	 expenses	 incurred	 by	 the	 insured,	 state	 Farm	 would	
“owe	 nothing”	 under	 its	 medical	 payments	 coverage.	 other	
courts	 have	 held	 that	 language	 identical	 to	 that	 in	 the	 policy	
before	 us	 constitutes	 a	 legitimate	 policy	 exclusion	 intended	 to	
prevent	double	recovery	of	medical	expenses.8

relying	on	Otteman v. Interstate Fire & Cas. Co., Inc.,9	Mary	
argues	that	state	Farm	waived	its	right	to	rely	on	the	exclusion	
by	its	partial	denial	of	her	claim	for	medical	payments	benefits.	
We	 are	 not	 persuaded	 by	 this	 argument.	 Otteman	 involved	 a	
claim	 by	 an	 insurance	 agent	 against	 his	 errors	 and	 admissions	
liability	insurer.	the	policy	provided	that	 the	insured	could	not	
settle	a	 liability	claim	asserted	against	him	without	 the	written	
consent	 of	 the	 insurer.	 We	 held	 that	 the	 insurer’s	 unreason-
able	 delay	 in	 processing	 a	 third	 party’s	 liability	 claim	 against	
its	 insured	amounted	 to	 a	denial	of	 coverage	and	constituted	 a	
waiver	of	any	right	to	enforce	the	policy	provision	requiring	its	
consent	 to	 settlement.	 here,	 the	 medical	 payments	 coverage	 is	
not	 liability	 insurance,	 and	 no	 claim	 was	 made	 against	 Mary.	
Instead,	 Mary	 had	 potential	 claims	 against	 her	 insurer	 and	 a	
third	 party	 for	 the	 same	 medical	 expenses.	 Neither	 the	 provi-
sions	of	the	policy	nor	state	Farm’s	denial	of	benefits	restricted	
Mary	from	asserting	a	claim	against	the	third	party.	the	policy	
simply	 provided	 that	 if	 she	 were	 successful	 in	 recovering	 an	
amount	 equal	 to	 or	 greater	 than	 the	 amount	 of	 her	 medical	
expenses,	 state	 Farm	 would	 “owe	 nothing.”	 Otteman	 does	 not	
support	Mary’s	waiver	argument	in	these	circumstances.

	 7	 Peterson v. Ohio Casualty Group,	 272	Neb.	 700,	 724	N.W.2d	765	 (2006);	
Poulton v. State Farm Fire & Cas. Cos.,	 267	 Neb.	 569,	 675	 N.W.2d	 665	
(2004).

	 8	 see,	State Farm Mut. Auto. Ins. Co. v. Walker,	234	Ga.	app.	101,	505	s.e.2d	
828	 (1998);	 State Farm Mut. Auto. Ins. Co. v. Brewer,	 221	 Ga.	app.	 745,	
472	s.e.2d	529	(1996);	Maynard v. State Farm Mut. Auto. Ins. Co.,	902	p.2d	
1328	(alaska	1995).

	 9	 Otteman v. Interstate Fire & Cas. Co., Inc.,	172	Neb.	574,	111	N.W.2d	97	
(1961).



Finally,	 we	 are	 not	 persuaded	 by	 Mary’s	 argument	 that	 the	
policy	 provision	 in	 question	 should	 be	 declared	 void	 in	 viola-
tion	 of	 public	 policy.	 as	 noted,	 other	 courts	 have	 found	 the	
same	 policy	 provision	 enforceable,	 implicitly,	 and	 in	 one	 case	
explicitly,	 rejecting	 a	 claim	 that	 the	 provision	 is	 contrary	 to	
public	 policy.10	 Mary	 has	 provided	 no	 authority	 to	 the	 con-
trary.	 We	 conclude,	 as	 other	 courts	 have,	 that	 the	 provision	
is	 an	 enforceable	 contractual	 bar	 against	 double	 recovery	 of	
	medical	expenses.

It	 is	undisputed	that	 the	amount	which	Mary	recovered	from	
the	 party	 responsible	 for	 her	 injuries	 exceeded	 the	 amount	 of	
medical	expenses	she	claimed	from	state	Farm	under	her	medi-
cal	 payments	 coverage.	 We	 note	 that	 she	 was	 also	 reimbursed	
by	her	health	insurance	carrier	for	some	of	the	expenses,	but	we	
do	not	consider	 these	reimbursements	pertinent	 to	our	analysis.	
We	 conclude	 as	 a	 matter	 of	 law	 that	 because	 Mary	 recovered	
more	 than	 the	 amount	 of	 her	 medical	 expenses	 in	 her	 settle-
ment	 with	 a	 third	 party,	 state	 Farm	 had	 no	 contractual	 obliga-
tion	 to	Mary	under	 the	plain	 language	of	 its	medical	payments	
	coverage	provisions.

In	 McGinn,	 we	 reasoned	 that	 because	 the	 plaintiff	 had	 not	
filed	a	claim	against	his	medical	payments	coverage,	he	could	
not	claim	a	breach	of	contract	with	respect	to	those	policy	pro-
visions.	similarly	here,	where	the	undisputed	facts	demonstrate	
that	Mary	has	no	 legal	entitlement	 to	medical	payments	bene-
fits	 under	 the	 state	 Farm	 policy,	 she	 has	 no	 cognizable	 claim	
for	breach	of	contract.

(b)	other	Individual	Claims
the	 claims	 asserted	 by	 Mary	 in	 this	 case	 are	 the	 same	 as	

those	asserted	by	the	plaintiff	in	McGinn.	We	noted	in	that	case	
that	each	of	 the	claims	“incorporates	 the	existence	of	 the	con-
tract	for	insurance	and	each	is	dependent	on	the	viability	of	[the	
named	 plaintiff’s]	 breach	 of	 contract	 claim.”11	 We	 concluded	
that	because	McGinn	had	not	 stated	 a	viable	 claim	 for	breach	

10	 see	Maynard v. State Farm Mut. Auto. Ins. Co., supra	note	8.
11	 McGinn v. State Farm Mut. Auto. Ins. Co.,	supra	note	1,	268	Neb.	at	849,	

689	N.W.2d	at	806.

	 LYNCh	v.	state	FarM	MUt.	aUto.	INs.	Co.	 143

	 Cite	as	275	Neb.	136



144	 275	Nebraska	reports

of	contract,	he	could	not	state	a	cause	of	action	with	respect	to	
his	 remaining	 claims.	 here,	 we	 conclude	 that	 because	 Mary’s	
breach	 of	 contract	 claim	 fails	 as	 a	 matter	 of	 law,	 so	 too	 must	
the	remainder	of	her	claims.

(c)	Class	action	Claims
[7-9]	the	 right	of	 a	party	 to	 sue	 as	 representative	of	 a	 class	

may	 be	 determined	 on	 a	 motion	 for	 summary	 judgment.12	 In	
determining	 whether	 a	 class	 action	 is	 properly	 brought,	 con-
siderable	 discretion	 is	 vested	 in	 the	 trial	 court.13	 Class	 actions	
are	 authorized	 under	 Neb.	 rev.	 stat.	 §	 25-319	 (reissue	 1995),	
which	 provides:	 “When	 the	 question	 is	 one	 of	 a	 common	 or	
general	 interest	 of	 many	 persons,	 or	 when	 the	 parties	 are	 very	
numerous,	and	it	may	be	impracticable	to	bring	them	all	before	
the	court,	one	or	more	may	sue	or	defend	for	the	benefit	of	all.”	
In	order	to	justify	class	action	treatment,	there	must	exist	“both	
a	question	of	common	or	general	 interest	and	numerous	parties	
so	as	to	make	it	impracticable	to	bring	all	the	parties	before	the	
court.”14	Class	certification	may	be	denied	even	if	a	named	plain-
tiff	meets	all	of	the	technical	requirements	of	§	25-319.15

because	 her	 breach	 of	 contract	 claim	 against	 state	 Farm	 is	
without	merit	as	a	matter	of	law,	Mary	lacks	commonality	with	
members	of	 the	purported	class	on	whose	behalf	 she	 sought	 to	
litigate	 similar	breach	of	contract	claims.	the	district	court	did	
not	err	in	concluding	that	because	Mary	could	not	maintain	her	
individual	cause	of	action	against	state	Farm,	she	was	unquali-
fied	to	represent	the	purported	class.16

12	 Blankenship v. Omaha P. P. Dist.,	195	Neb.	170,	237	N.W.2d	86	(1976).
13	 Berkshire & Andersen v. Douglas County Board of Equalization,	200	Neb.	

113,	 262	 N.W.2d	 449	 (1978); Gant v. City of Lincoln,	 193	 Neb.	 108,	 225	
N.W.2d	549	(1975).

14	 Hoiengs v. County of Adams,	 245	 Neb.	 877,	 901,	 516	 N.W.2d	 223,	 240	
(1994).

15	 see	Berkshire & Andersen v. Douglas County Board of Equalization,	supra	
note	13.

16	 see	 McGill v. Automobile Ass’n of Michigan,	 207	 Mich.	 app.	 402,	 526	
N.W.2d	12	(1995).



(d)	expert	testimony
Mary	assigns	error	 in	 the	determination	by	the	district	court	

that	 her	 expert	 witnesses	 lacked	 foundation	 for	 their	 opinions	
concerning	 the	 alleged	 scheme	 by	 which	 state	 Farm	 admin-
istered	 and	 charged	 premiums	 for	 medical	 benefits	 coverage.	
because	 we	 conclude	 as	 a	 matter	 of	 law	 that	 Mary	 had	 no	
individual	entitlement	to	medical	payments	benefits	and	cannot	
sue	as	 the	 representative	of	 the	purported	class,	 the	manner	 in	
which	state	Farm	may	have	administered	such	medical	benefits	
with	 respect	 to	 other	 policyholders	 is	 not	 before	 us,	 and	 we	
need	not	reach	this	assignment	of	error.

2. THomAS lyncH

thomas’	 personal	 interest	 in	 this	 case	 is	 somewhat	 unclear	
from	 the	 record.	 he	 is	 the	 named	 insured	 on	 the	 state	 Farm	
policy,	 but	 there	 is	 no	 indication	 that	 he	 has	 ever	 asserted	 a	
medical	payments	claim	in	his	own	behalf.	as	such,	his	claims	
would	 be	 barred	 by	 our	 holding	 in	 McGinn.	 however,	 at	 oral	
argument,	 counsel	 suggested	 that	thomas	 is	a	coclaimant	with	
his	 wife,	 Mary.	 assuming	 without	 deciding	 that	 to	 be	 so,	 his	
assignments	of	error	are	without	merit	for	the	reasons	discussed	
herein	with	respect	to	Mary’s	claim.

V.	CoNCLUsIoN
For	the	reasons	discussed,	we	conclude	that	the	district	court	

did	not	 err	 in	granting	state	Farm’s	motion	 for	 summary	 judg-
ment	and	dismissing	this	action.	accordingly,	we	affirm.

Affirmed.
WriGHT,	J.,	participating	on	briefs.
mccormAck,	J.,	not	participating.
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Will ProuT And biG JoHn’S billiArdS, inc., A nebrASkA 
corPorATion, APPellAnTS, v. nebrASkA dePArTmenT 

of HeAlTH And HumAn ServiceS reGulATion 
And licenSure, APPellee.

745	N.W.2d	570
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	 1.	 Administrative Law: Judgments: Appeal and Error.	a	judgment	or	final	order	
rendered	 by	 a	 district	 court	 in	 a	 judicial	 review	 pursuant	 to	 the	 administrative	
procedure	 act	 may	 be	 reversed,	 vacated,	 or	 modified	 by	 an	 appellate	 court	 for	
errors	appearing	on	the	record.	When	reviewing	an	order	of	a	district	court	under	
the	administrative	 procedure	act	 for	 errors	 appearing	 on	 the	 record,	 the	 inquiry	
is	whether	the	decision	conforms	to	the	law,	is	supported	by	competent	evidence,	
and	is	neither	arbitrary,	capricious,	nor	unreasonable.

appeal	from	the	District	Court	for	Lancaster	County:	STeven 
d. burnS,	Judge.	affirmed.

andrew	 M.	 Loudon	 and	 Jacob	 Wobig,	 of	 baylor,	 evnen,	
Curtiss,	Grimit	&	Witt,	L.L.p.,	for	appellants.

teresa	M.	hampton,	special	assistant	attorney	General,	 for	
appellee.

HeAvicAn,	 C.J.,	 WriGHT,	 connolly,	 GerrArd,	 STePHAn,	
mccormAck,	and	miller-lermAn,	JJ.

WriGHT,	J.
NatUre	oF	Case

big	John’s	billiards,	 Inc.,	and	its	owner,	Will	prout	(collec-
tively	 big	 John’s),	 sought	 a	 waiver	 under	 the	 Nebraska	 Clean	
Indoor	air	act	(act),	Neb.	rev.	stat.	§	71-5701	et	seq.	(reissue	
2003	 &	 Cum.	 supp.	 2006),	 to	 allow	 smoking	 in	 pool	 halls	
in	 Lincoln	 and	 omaha.	 the	 Nebraska	 Department	 of	 health	
and	 human	 services	 regulation	 and	 Licensure	 (Department)	
denied	 the	 waiver,	 and	 big	 John’s	 filed	 a	 petition	 for	 review	
in	 the	Lancaster	County	District	Court.	the	court	affirmed	the	
denial	of	the	waiver.	big	John’s	appeals.

sCope	oF	reVIeW
[1]	a	judgment	or	 final	order	 rendered	by	a	district	court	 in	

a	 judicial	 review	pursuant	 to	 the	administrative	procedure	act	



may	be	reversed,	vacated,	or	modified	by	an	appellate	court	for	
errors	 appearing	 on	 the	 record.	When	 reviewing	 an	 order	 of	 a	
district	court	under	the	administrative	procedure	act	for	errors	
appearing	 on	 the	 record,	 the	 inquiry	 is	 whether	 the	 decision	
conforms	 to	 the	 law,	 is	 supported	 by	 competent	 evidence,	 and	
is	neither	arbitrary,	capricious,	nor	unreasonable.	Belle Terrace 
v. State,	274	Neb.	612,	742	N.W.2d	237	(2007).

FaCts
the	 pool	 halls	 at	 issue	 are	 located	 in	 13,000-square-foot	

buildings.	 each	 has	 only	 one	 front	 door	 for	 use	 by	 custom-
ers.	 the	 pool	 halls	 include	 a	 bar	 and	 a	 delicatessen	 where	
“burgers	 and	 fries”	 are	 prepared.	 the	 buildings	 have	 18-foot	
ceilings,	 and	 each	 building	 has	 six	 large	 “smoke	 eaters”	 to	
remove	 smoke.	 a	 warning	 sign	 posted	 on	 the	 front	 door	 of	
each	 pool	 hall	 states:	 “WarNING[:]	 ‘sMoker	 FrIeNDLY	
pooL	 haLL[.]’	 the	 air	 in	 this	 building	 may	 be	 hazard-
ous	 to	 your	 health[.]	 NoN-sMokers	 eNter	 at	 at	 [sic]	
YoUr	oWN	rIsk[.]	It’s	YoUr	ChoICe[.]	Cigarette	smoke	
Cleaned	electronically[.]”

Under	 the	act,	a	waiver	from	its	provisions	may	be	granted	
by	 the	 Department	 if	 an	 applicant	 demonstrates	 compelling	
reasons	 for	 a	 waiver	 and	 establishes	 that	 the	 waiver	 will	 not	
significantly	 affect	 the	 health	 and	 comfort	 of	 nonsmokers.	
big	 John’s	 filed	 an	 application	 seeking	 a	 waiver	 for	 the	 pool	
halls.	 the	 Department	 determined	 that	 big	 John’s	 had	 not	
met	 the	 requirements	of	 the	act,	 and	 it	 denied	 the	 request	 for	
a	waiver.

after	 the	 denial,	 big	 John’s	 requested	 a	 hearing	 before	 the	
Department.	evidence	at	the	hearing	applied	in	large	part	to	the	
omaha	pool	hall	only	because,	at	the	time	of	the	administrative	
hearing,	 Lincoln	 had	 passed	 a	 city	 ordinance	 banning	 smoking	
entirely,	 and	 prout	 said	 the	 Lincoln	 facility	 was	 in	 compliance	
with	 the	 ordinance.	at	 that	 time,	 omaha	 did	 not	 have	 an	 ordi-
nance	banning	smoking	in	public	places.

prout	 testified	 that	 when	 the	 pool	 hall	 was	 full,	 90	 percent	
of	 the	 customers	 smoked.	 he	 said	 it	 was	 not	 possible	 to	 have	
a	nonsmoking	area	at	 the	 time	he	built	 the	pool	halls	25	years	
ago.	he	had	not	attempted	 to	modify	 the	buildings	because	he	
did	not	believe	it	was	possible	to	create	nonsmoking	areas	that	
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would	 comply	 with	 the	act’s	 requirements.	any	 modification	
would	 require	 removal	 of	 some	 pool	 tables	 to	 build	 a	 second	
handicapped	 ramp.	 according	 to	 prout,	 the	 food	 service	 area	
could	 not	 be	 separated	 because	 customers	 are	 “wandering	
around.	 they’re	 playing	 pinball.	 they’re	 going	 to	 the	 dart	
machines.	they’re	playing	shuffleboard.	they’re	sitting	there	at	
the	 tables.”	the	 pool	 tables	 cannot	 be	 moved	 because	 of	 their	
weight	and	because	 the	 lighting	above	 the	 tables	was	 installed	
25	 years	 ago.	a	 pool	 cue	 is	 5	 feet	 long,	 and	 prout	 said	 there	
needs	 to	be	 room	between	 tables	 to	 “draw	 the	 stick	and	 shoot	
the	 balls.”	 prout	 said	 moving	 the	 tables	 closer	 together	 would	
create	 space	 problems.	 prout	 said	 it	 did	 not	 make	 sense	 to	
convert	 50	 percent	 of	 the	 business	 to	 nonsmoking	 when	 90	
percent	 of	 his	 customers	 were	 smokers,	 because	 he	 would	
lose	revenue.

applications	for	employment	with	big	John’s	had	the	follow-
ing	statement	at	the	top	of	the	form:

big	 John’s	 billiards	 is	 a	 smoker	 friendly	 pool	 hall	 and	
your	 employment	 will	 expose	 you	 to	 secondhand	 smoke.	
secondhand	 smoke	 is	 a	 documented	 health	 hazard	 result-
ing	 in	 many	 diseases	 that	 may	 cause	 death.	the	 effect	 of	
secondhand	smoke	is	a	non-issue	to	smokers.	employment	
of	non-smokers	is	at	the	discretion	of	the	management.	by	
signing	 this	 application	 you	 are	 exercising	 your	 right	 to	
work	in	a	building	that	is	not	smoke-free	and	protected	by	
the	laws	of	the	local	city	government.

todd	 Falter,	 who	 oversaw	 the	 act	 as	 the	 environmental	
health	 programs	 manager	 for	 the	 Department,	 recommended	
denial	 of	 the	 waiver.	 he	 testified	 that	 big	 John’s	 came	 within	
the	 statutory	 definition	 of	 a	 retail	 store	 because	 it	 sold	 pool	
cues	 and	 t-shirts,	 it	 came	 within	 the	 statutory	 definition	 of	 a	
bar	 because	 it	 sold	 alcohol,	 and	 it	 came	 within	 the	 statutory	
definition	 of	 a	 restaurant	 because	 it	 served	 food.	 Falter	 said	
the	 economic	 effect	 of	 the	act	 on	 a	 business	 was	 not	 a	 factor	
in	determining	whether	a	waiver	should	be	granted.	rather,	the	
decision	 was	 based	 on	 public	 health	 concerns.	 Falter	 said	 one	
waiver	had	been	granted	 in	 the	previous	2	years—for	 the	Lied	
Center	for	performing	arts	in	Lincoln	to	allow	smoking	onstage	
by	performers.



Falter	said	one	factor	taken	into	consideration	in	denying	the	
waiver	was	 that	 food	inspectors,	 liquor	commission	 inspectors,	
tax	 commissioners,	 and	 law	 enforcement	 representatives	 could	
all	 be	 required	 to	 enter	 big	 John’s	 as	 a	 part	 of	 their	 employ-
ment,	 and	 they	 would	 be	 required	 to	 be	 in	 a	 smoking	 area	
against	their	wishes.

Falter	stated	that	the	pool	hall	could	be	divided	to	provide	a	
nonsmoking	section	which	would	allow	smokers	to	have	access	
to	 all	 the	 same	 facilities	 available	 to	 nonsmokers	 while	 not	
requiring	nonsmokers	 to	pass	 through	 the	smoking	area	 to	use	
the	 amenities	 of	 the	 establishment.	 the	 act	 does	 not	 require	
that	 the	 amenities	 be	 equal	 in	 both	 sections.	 It	 requires	 only	
that	access	be	provided	to	all	amenities,	Falter	said.

after	the	hearing,	the	Department’s	director	entered	an	order	
finding	that	big	John’s	had	not	demonstrated	a	compelling	rea-
son	to	grant	a	waiver,	that	big	John’s	had	failed	to	demonstrate	
that	 the	 waiver	 would	 not	 significantly	 affect	 the	 health	 and	
comfort	of	nonsmokers,	and	that	the	health	and	comfort	of	non-
smokers	 would	 not	 be	 protected	 as	 well	 with	 a	 waiver	 as	 they	
would	be	under	the	provisions	of	the	act.	the	director	affirmed	
the	denial	of	the	application	for	the	waiver.

big	 John’s	 sought	 review	 in	 the	 district	 court.	 the	 court	
affirmed	the	decision	of	the	Department,	finding	that	big	John’s	
should	not	be	granted	a	waiver	for	either	location.

assIGNMeNts	oF	error
big	 John’s	 claims	 that	 the	 district	 court	 erred	 in	 conclud-

ing	 (1)	 that	 the	 Department	 did	 not	 err	 in	 determining	 that	 the	
reasons	 given	 by	 big	 John’s	 for	 requesting	 a	 waiver	 from	 the	
act	were	not	compelling	and	 that	granting	big	John’s	a	waiver	
from	 the	act	 would	 significantly	 affect	 the	 health	 and	 comfort	
of	 nonsmokers	 and	 (2)	 that	 the	 refusal	 of	 the	 Department	 to	
grant	 a	 waiver	 from	 the	 act	 was	 not	 unreasonable,	 arbitrary,	
and	capricious.

aNaLYsIs
the	purpose	of	the	act	is	to	“protect	the	public	health,	com-

fort,	 and	 environment	 by	 prohibiting	 smoking	 in	 public	 places	
and	 at	 public	 meetings	 except	 in	 designated	 smoking	 areas.”	
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§	 71-5702.	 a	 waiver	 from	 the	 act’s	 requirements	 may	 be	
granted	if	the	Department	“determines	there	are	compelling	rea-
sons	to	do	so	and	a	waiver	will	not	significantly	affect	the	health	
and	 comfort	 of	 nonsmokers.”	 §	 71-5711.	 the	 Department’s	
regulations	 provide	 little	 additional	 guidance	 as	 to	 the	 factors	
that	 will	 be	 taken	 into	 consideration	 to	 determine	 whether	 to	
grant	a	waiver.	the	regulations	state:	“In	order	to	grant	a	waiver,	
the	 Department	 must	 determine	 that	 the	 health	 and	 comfort	 of	
nonsmokers	 would	 be	 protected	 as	 well	 under	 a	 waiver	 as	 if	
there	 were	 compliance	 with	 the	act.”	 178	 Neb.	admin.	 Code,	
ch.	7,	§	006.03	(2003).

at	the	hearing	before	the	Department,	prout	testified	that	90	
percent	 of	 the	 customers	 in	 the	 pool	 halls	 smoked.	 he	 stated	
that	it	would	not	be	possible	for	him	to	make	part	of	the	build-
ing	 a	 nonsmoking	 area	 in	 order	 to	 comply	 with	 the	act.	 the	
compelling	reason	he	presented	for	the	waiver	was	the	decrease	
in	revenue	he	believed	would	occur	if	smoking	was	not	allowed.	
prout	said	that	after	the	smoking	ban	was	passed	in	Lincoln,	the	
revenue	for	 the	Lincoln	 facility	was	cut	 in	half,	dropping	from	
$600,000	 per	 year	 to	 $300,000	 per	 year.	 however,	 the	 record	
showed	that	the	Lincoln	facility	had	reopened	and	was	comply-
ing	with	the	city	ordinance	at	the	time	of	the	hearing.

there	 was	 evidence	 that	 the	 pool	 halls	 had	 only	 one	 public	
entrance,	and	even	if	customers	were	warned	by	the	sign	at	the	
entrance,	 other	 persons,	 such	 as	 food	 inspectors,	 liquor	 com-
mission	 inspectors,	 tax	 commissioners,	 and	 law	 enforcement	
representatives	would	be	 required	 to	enter	big	John’s	as	a	part	
of	their	employment.	employees	were	informed	on	the	employ-
ment	application	that	the	pool	halls	allowed	smoking,	but	there	
was	 no	 area	 where	 nonsmokers	 could	 avoid	 the	 smoke	 caused	
by	the	90	percent	of	the	customers	who	smoked.

a	drawing	of	the	layout	of	the	omaha	pool	hall	was	entered	
into	the	record.	It	indicates	a	single	public	entrance.	Customers	
check	 out	 billiard	 balls	 and	 request	 a	 table	 at	 a	 billiards	 desk.	
prout	 explained	 that	 when	 customers	 make	 a	 reservation	 for	
a	 table,	 they	 are	 assigned	 the	 next	 available	 table	 regardless	
of	 its	 location.	 the	 billiards	 desk	 is	 located	 next	 to	 a	 bar	 and	
delicatessen	 area	 where	 food	 is	 served.	 there	 are	 12	 pinball	
machines	near	 the	bathrooms,	which	are	 in	 the	corner	near	 the	



front	entrance.	prout	said	he	cannot	simply	divide	the	pool	hall	
in	half	because	there	is	only	one	restroom,	so	he	could	not	make	
one	restroom	available	for	smokers	and	one	for	nonsmokers.

however,	 Falter	 stated	 that	 the	 facility	 could	 be	 configured	
to	 come	 into	compliance	with	 the	act.	the	most	obvious	way	
would	be	 to	divide	 the	building	 in	half	and	create	a	nonsmok-
ing	 section	near	 the	entrance.	 It	 could	 include	pool	 tables	and	
stools	 and	 still	 allow	 access	 to	 the	 restrooms	 and	 food	 area.	
additional	pool	tables,	other	tables,	and	stools	at	the	rear	of	the	
building	could	be	designated	as	a	smoking	area.	prout	disputed	
that	 the	 building	 could	 be	 adequately	 divided	 because	 90	 per-
cent	of	the	patrons	are	smokers.

the	district	court	 found	 that	big	John’s	had	not	 shown	 that	
granting	a	waiver	would	not	significantly	affect	 the	health	and	
comfort	of	nonsmokers	or	that	nonsmokers	would	be	protected	
as	 well	 as	 they	 would	 be	 if	 there	 was	 compliance.	 the	 court	
found	no	merit	in	the	argument	by	big	John’s	that	it	is	a	public	
place	 that	 was	 not	 contemplated	 by	 the	 Legislature	 when	 the	
act	was	written.	although	big	John’s	argued	that	undue	finan-
cial	burden	should	be	a	consideration	in	granting	a	waiver,	 the	
district	court	noted	 that	Nebraska	 law	does	not	mention	finan-
cial	burden	as	a	basis	for	a	waiver.	the	court	stated	that	 legis-
lative	history	suggests	financial	consideration	was	not	intended	
as	 a	 factor	because	 the	Legislature	 stated	 that	 the	health,	wel-
fare,	 and	comfort	of	 the	citizens	 far	outweighed	 the	economic	
effects	as	a	result	of	the	act.

the	district	 court	 noted	 that	 even	 if	 financial	 burden	were	 a	
consideration,	 big	 John’s	 had	 not	 presented	 evidence	 of	 such.	
the	omaha	facility	could	come	into	compliance	by	designating	
half	 of	 its	 existing	 facility	 as	 nonsmoking,	 but	 big	 John’s	 had	
made	no	attempt	to	come	into	compliance.	the	court	found	that	
nonsmoking	 members	 of	 the	 public	 were	 required	 to	 enter	 the	
building,	including	health	inspectors	and	law	enforcement.

a	 judgment	 or	 final	 order	 rendered	 by	 a	 district	 court	 in	 a	
judicial	 review	 pursuant	 to	 the	 administrative	 procedure	 act	
may	 be	 reversed,	 vacated,	 or	 modified	 by	 an	 appellate	 court	
for	 errors	 appearing	 on	 the	 record.	 Belle Terrace v. State,	 274	
Neb.	 612,	 742	 N.W.2d	 237	 (2007).	 When	 reviewing	 such	 an	
order,	 the	 inquiry	 is	whether	 the	decision	conforms	 to	 the	 law,	
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is	 supported	 by	 competent	 evidence,	 and	 is	 neither	 arbitrary,	
capricious,	nor	unreasonable.	see	id.

the	 district	 court’s	 order	 was	 not	 arbitrary,	 capricious,	 or	
unreasonable.	 big	 John’s	 did	 not	 demonstrate	 any	 compelling	
reason	 for	 a	 waiver	 except	 to	 argue	 that	 it	 would	 be	 impacted	
financially.	 the	 act	 does	 not	 identify	 financial	 burden	 as	 a	
compelling	reason	for	a	waiver.	In	addition,	big	John’s	did	not	
show	 that	 the	health	and	comfort	of	nonsmokers	would	not	be	
significantly	affected	 if	a	waiver	were	granted.	simply	provid-
ing	warnings	to	persons	who	enter	the	building	does	not	protect	
them	from	smoke.	and	the	claim	that	90	percent	of	the	custom-
ers	 smoke	does	not	 support	a	 finding	 that	 the	health	and	com-
fort	of	the	other	10	percent	would	not	be	significantly	affected	
if	a	waiver	were	granted.

prout	 testified	 that	 he	 had	 made	 no	 attempt	 to	 comply	 with	
the	act’s	 requirements.	 In	 fact,	 he	 did	 not	 believe	 it	 would	 be	
possible	 to	 come	 into	 compliance	by	modifying	 the	pool	halls.	
however,	 Falter,	 the	 Department’s	 representative,	 testified	 that	
big	 John’s	 could	 divide	 the	 omaha	 building	 into	 smoking	 and	
nonsmoking	areas	and	thereby	comply	with	the	act.

CoNCLUsIoN
We	find	no	error	on	the	record.	the	record	shows	that	the	dis-

trict	 court’s	 affirmance	 of	 the	 Department’s	 denial	 of	 a	 waiver	
conformed	 to	 the	 law,	 was	 supported	 by	 competent	 evidence,	
and	 was	 not	 arbitrary,	 capricious,	 or	 unreasonable.	 the	 judg-
ment	of	the	district	court	is	affirmed.

Affirmed.

lAnA Sue SimPSon, APPellAnT, v. 
roberT euGene SimPSon, APPellee.

744	N.W.2d	710

Filed	February	22,	2008.				No.	s-06-1461.

	 1. Modification of Decree: Appeal and Error. Modification	of	a	dissolution	decree	
is	 a	matter	 entrusted	 to	 the	discretion	of	 the	 trial	 court,	whose	order	 is	 reviewed	
de	novo	on	 the	 record,	 and	which	will	be	affirmed	absent	 an	abuse	of	discretion	
by	the	trial	court.



	 2. Judges: Words and Phrases. a	 judicial	 abuse	of	 discretion	 exists	when	 reasons	
or	 rulings	of	 a	 trial	 judge	 are	 clearly	untenable,	 unfairly	depriving	 a	 litigant	 of	 a	
substantial	right	and	denying	just	results	in	matters	submitted	for	disposition.

	 3. Child Support: Rules of the Supreme Court. In	general,	child	support	payments	
should	be	set	according	to	the	Nebraska	Child	support	Guidelines.

	 4.	 ____:	 ____.	 the	 Nebraska	 Child	 support	 Guidelines	 provide	 that	 in	 calculating	
child	support,	a	court	must	consider	the	total	monthly	income	of	both	parties.

	 5. Modification of Decree: Alimony: Good Cause: Words and Phrases. pursuant	
to	 Neb.	 rev.	 stat.	 §	 42-365	 (reissue	 2004),	 alimony	 orders	 may	 be	 modified	
or	 revoked	 for	 good	 cause	 shown.	 Good	 cause	 means	 a	 material	 and	 substantial	
change	in	circumstances	and	depends	on	the	circumstances	of	each	case.

	 6. Modification of Decree. to	 determine	 whether	 there	 has	 been	 a	 material	 and	
substantial	 change	 in	circumstances	warranting	modification	of	 a	divorce	decree,	
a	trial	court	should	compare	the	financial	circumstances	of	the	parties	at	the	time	
of	the	divorce	decree,	or	last	modification	of	the	decree,	with	their	circumstances	
at	the	time	the	modification	at	issue	was	sought.

	 7. Modification of Decree: Alimony: Proof. the	 moving	 party	 has	 the	 burden	 of	
demonstrating	 a	 material	 and	 substantial	 change	 in	 circumstances	 which	 would	
justify	the	modification	of	an	alimony	award.

appeal	 from	 the	 District	 Court	 for	 scotts	 bluff	 County:	
rAndAll l. liPPSTreu,	Judge.	affirmed.

Jeffrey	L.	hansen	and	Margaret	a.	olsen,	of	simmons	olsen	
Law	Firm,	p.C.,	for	appellant.

James	W.	ellison	and	James	M.	Mathis,	of	kovarik,	ellison	&	
Mathis,	p.C.,	for	appellee.

HeAvicAn, c.J., WriGHT, connolly, GerrArd, STePHAn, 
mccormAck, and miller-lermAn, JJ.

mccormAck, J.
NatUre	oF	Case

Lana	sue	simpson	appeals	from	an	order	of	the	district	court	
denying	 her	 request	 to	 modify	 alimony.	 she	 also	 appeals	 the	
district	 court’s	 refusal	 to	 include	 expatriate	 compensation	 in	
the	gross	monthly	income	of	her	former	spouse,	robert	eugene	
simpson,	for	purposes	of	modifying	robert’s	child	support	and	
alimony	obligations.

baCkGroUND
on	 December	 30,	 2002,	 an	 order	 was	 entered	 by	 the	 dis-

trict	 court	 dissolving	 Lana	 and	 robert’s	 marriage.	 Under	 the	
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terms	of	 the	decree,	Lana	was	 awarded	 custody	of	 the	parties’	
children,	 born	 May	 10,	 1988,	 and	 august	 10,	 1990.	 When	
the	 decree	 of	 dissolution	 was	 entered,	 robert’s	 gross	 monthly	
income	 was	 $10,833	 and	 Lana’s	 gross	 monthly	 income	 was	
$1,577.74.	 robert	 was	 ordered	 to	 pay	 child	 support	 in	 the	
amount	of	$1,617	per	month	for	two	children	and	$1,109.35	per	
month	for	one	child.	robert	was	also	ordered	to	pay	alimony	in	
the	amount	of	$1,250	per	month	for	72	months.

In	 october	 2004,	 Lana	 requested	 a	 modification	 of	 the	
divorce	 decree.	 among	 other	 things,	 Lana	 sought	 to	 increase	
robert’s	 child	 support	 and	 alimony	 obligations.	 In	 a	 January	
2005	order,	 the	district	 court	 found	 that	 since	 the	 entry	of	 the	
decree	 of	 dissolution,	 there	 had	 been	 a	 material	 change	 in	 the	
parties’	 respective	 incomes.	at	 that	 time,	 Lana’s	 annual	 gross	
income	 was	 $29,000	 and	 robert’s	 annual	 gross	 income	 had	
increased	 from	 $180,000	 in	 2002	 to	 $325,000	 in	 2005.	 the	
court	held	that	in	light	of	the	parties’	situation	and	the	attendant	
circumstances,	 it	 was	 reasonable	 for	 robert	 to	 pay	 child	 sup-
port	 in	 the	 amount	of	 $3,250	per	month	 for	 two	children,	 and	
$2,250	per	month	for	one	child.	the	court	further	found,	how-
ever,	that	robert’s	substantial	increase	in	income	was	not	a	suf-
ficient	 ground	 to	 increase	 alimony	 payments.	the	 court	 noted	
that	Lana	had	failed	to	meet	her	burden	of	proof	that	additional	
funds	were	necessary	to	reasonably	meet	her	current	needs.

In	May	2006,	Lana	again	sought	a	modification	of	robert’s	
child	 support	 and	 alimony	 obligations.	 Lana	 alleged	 that	
robert’s	 income	 had	 increased	 significantly	 and	 that	 because	
she	had	returned	to	school	full	time,	she	did	not	have	the	same	
income	as	she	did	in	January	2005.

at	 that	 time,	 robert	 was	 working	 for	 Lehman	 brothers,	
Inc.,	 in	 Mumbai,	 India.	 Under	 the	 terms	 of	 his	 international	
employment,	 robert	 was	 guaranteed	 minimum	 total	 compen-
sation	 of	 $550,000	 in	 salary	 and	 bonuses	 for	 the	 2006	 work	
year.	 as	 part	 of	 his	 compensation	 package,	 robert	 received	
an	 annual	 base	 salary	 of	 $175,000	 payable	 in	 equal	 monthly	
increments.	 the	 balance	 of	 his	 minimum	 total	 compensation	
was	to	be	paid	as	a	bonus	on	or	about	January	31,	2007.	robert	
also	 received	 additional	 compensation	 described	 as	 “expatri-
ate	 benefits/allowances.”	 expatriate	 compensation	 is	 additional	



compensation	provided	 to	offset	 the	differences	 in	costs	of	 liv-
ing	 outside	 an	 employee’s	 home	 country.	this	 pay	 is	 reflected	
on	 robert’s	 pay	 stubs	 as	 “Choice	 $”	 and	 bonus	 special	 2006.	
“Choice	$”	is	defined	by	Lehman	brothers	as	“[a]	cash	payment	
designed	to	defray	the	material	difference	in	living	expenses	in	
Mumbai	(relative	to	the	cost	of	living/housing	in	the	New	York	
metropolitan	 area).”	 the	 bonus	 special	 2006	 compensation	 is	
designed	 to	 defray	 the	 even	 greater	 additional	 costs	 associated	
with	living	in	Mumbai	in	light	of	Nebraska’s	lower	cost	of	liv-
ing	 and	 housing	 in	 comparison	 to	 the	 New	York	 metropolitan	
area.	the	 record	 reflects	 that	 in	January	2006,	robert	 received	
$7,112.39	in	“Choice	$”	compensation	and	$3,225.81	in	bonus	
special	2006	compensation.	In	February	2006,	robert	received	
$10,022	 in	 “Choice	 $”	 compensation	 and	 $4,000	 in	 bonus	
special	 2006	 compensation.	 From	 March	 through	 september	
2006,	 robert	 received	 in	 each	 of	 those	 months,	 $10,504.54	
in	 “Choice	 $”	 compensation	 and	 $4,000	 in	 bonus	 special	
2006	compensation.

In	 January	 2005,	 Lana	 was	 employed	 full	 time	 and	 had	 a	
gross	 monthly	 income	 of	 $2,416.67.	 In	 her	 2004	 modification	
action,	 Lana	 estimated	 average	 monthly	 living	 expenses	 were	
$4,944	 for	 herself	 and	 the	 parties’	 two	 children.	 In	 November	
2005,	 Lana	 voluntarily	 left	 her	 employment	 and	 remained	
unemployed	 at	 the	 time	 of	 the	 court’s	 November	 2006	 order.	
In	 the	 present	 action	 to	 modify,	 Lana	 claims	 that	 her	 average	
monthly	living	expenses	increased	to	$9,123.34.

In	 its	 November	 2006	 order,	 the	 district	 court	 found	 that	
robert’s	 expatriate	 compensation	 was	 not	 available	 to	 pay	
child	 support,	 but,	 rather,	 was	 necessary	 for	 robert’s	 addi-
tional	cost	of	living	in	India.	the	court	explained	that	robert’s	
expatriate	 compensation	 is	 “analogous	 to	 the	 deviation	 recog-
nized	 in	 Guideline	 C(1),	 i.e.	 extraordinary	 expenses	 of	 either	
parent	 or	 child.”	 accordingly,	 the	 district	 court	 determined	
that	 robert’s	 gross	 income	 for	 child	 support	 calculations	 was	
$550,000	annually,	or	$45,833.33	per	month.	the	district	court	
also	 determined	 that	 annual	 income	 in	 the	 amount	 of	 $29,000	
should	be	attributed	to	Lana.	the	court	further	determined	that	
Lana	had	provided	no	documentation	 to	support	her	claim	that	
her	 living	 expenses	 had	 increased	 so	 substantially.	 In	 light	 of	
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robert’s	increased	income,	the	district	court	increased	robert’s	
child	 support	 obligation	 to	 $4,250	 per	 month	 for	 two	 children	
and	 $3,250	 per	 month	 for	 one	 child.	 the	 court	 denied,	 how-
ever,	 Lana’s	 request	 to	 increase	 robert’s	 alimony	 obligation.	
Lana	appeals.

assIGNMeNts	oF	error
Lana	 assigns,	 restated,	 that	 the	 district	 court	 erred	 in	 (1)	

failing	 to	 include	 expatriate	 compensation	 in	 robert’s	 gross	
monthly	 income	 for	 purposes	 of	 child	 support	 and	 alimony	
and	(2)	failing	to	find	good	cause	to	increase	robert’s	alimony	
obligation	to	Lana.

staNDarD	oF	reVIeW
[1,2]	Modification	of	a	dissolution	decree	is	a	matter	entrusted	

to	 the	discretion	of	 the	 trial	 court,	whose	order	 is	 reviewed	de	
novo	on	the	record,	and	which	will	be	affirmed	absent	an	abuse	
of	 discretion	 by	 the	 trial	 court.1	a	 judicial	 abuse	 of	 discretion	
exists	when	reasons	or	rulings	of	a	trial	judge	are	clearly	unten-
able,	 unfairly	 depriving	 a	 litigant	 of	 a	 substantial	 right	 and	
denying	just	results	in	matters	submitted	for	disposition.2

aNaLYsIs

exPATriATe comPenSATion

Lana	contends	that	the	district	court	erred	in	failing	to	include	
robert’s	 expatriate	 compensation	 in	 robert’s	 gross	 monthly	
income	for	purposes	of	child	support	and	alimony.

a	 review	 of	 robert’s	 pay	 stubs	 reveals	 that	 his	 expatri-
ate	 compensation	 is	 counted	 as	 income.	 paragraph	 D	 of	 the	
Nebraska	Child	support	Guidelines	defines	total	monthly	income	
as	 income	 “derived	 from	 all	 sources,	 except	 all	 means-tested	
public	assistance	benefits	which	includes	any	earned	income	tax	
credit	 and	 payments	 received	 for	 children	 of	 prior	 marriages.”	
the	guidelines	are	very	specific—all	income	from	all	sources	is	
to	 be	 included	 except	 for	 those	 incomes	 specifically	 excluded.	
Not	 excluded	 under	 the	 guidelines	 is	 compensation	 meant	 to	

	 1	 Finney v. Finney,	273	Neb.	436,	730	N.W.2d	351	(2007).
	 2	 Pope v. Pope,	251	Neb.	773,	559	N.W.2d	192	(1997).



offset	 a	 spouse’s	 increased	 cost	 of	 living	 while	 residing	 in	 a	
different	locale.	We	conclude,	therefore,	that	robert’s	expatriate	
compensation	is	income	for	purposes	of	support	calculations.

cHild SuPPorT

[3,4] In	general,	child	support	payments	should	be	set	accord-
ing	to	the	guidelines.3	the	guidelines	provide	that	in	calculating	
child	 support,	 a	 court	 must	 consider	 the	 total	 monthly	 income	
of	 both	 parties.4	 as	 explained	 above,	 this	 includes	 robert’s	
	expatriate	income.

to	 determine	 monthly	 support	 amounts,	 the	 combined	
monthly	 net	 income	 of	 both	 parties	 is	 factored	 into	 table	 1	 of	
the	guidelines	 to	 establish	 the	 appropriate	 level	 of	 support.5	at	
the	 time	 of	 the	 district	 court’s	 order,	 table	 1	 did	 not	 provide	
for	 support	 amounts	 when	 the	 combined	 net	 monthly	 income	
exceeds	 $10,000.	 paragraph	 C(3)	 of	 the	 guidelines	 provided	
that	 when	 total	 net	 income	 exceeds	 $10,000,	 child	 support	
“may	 be	 more	 but	 shall	 not	 be	 less	 than	 the	 amount	 which	
would	 be	 computed	 using	 the	 $10,000	 monthly	 income	 unless	
other	 permissible	 deviations	 exist.”	 We	 have	 held	 that	 “‘total	
monthly	child	support	calculations	which	exceed	 the	combined	
net	monthly	income	provided	for	in	the	guidelines	should	be	left	
to	the	discretion	of	the	trial	court	and	affirmed	absent	an	abuse	
of	discretion.’”6

as	pointed	out	by	the	district	court,	the	evidence	reflects	that	
the	additional	living	expenses	incurred	by	robert	while	living	in	
Mumbai	 are	 significant.	among	 those	 expenses	 are	 rental	 pay-
ments	of	$7,905	per	month.	robert’s	employer	would	not	allow	
him	 to	 drive	 a	 car	 in	 India,	 and	 he	 therefore	 had	 to	 employ	 a	
full-time	 driver.	also,	 each	 trip	 to	 and	 from	 the	 United	 states	
for	 holidays,	 visitation,	 et	 cetera,	 cost	 $3,000	 to	 $6,000	 per	
trip	 in	airfare.	these	are	additional	expenses	 that	robert	would	

	 3	 State on behalf of A.E. v. Buckhalter,	273	Neb.	443,	730	N.W.2d	340	(2007). 
see	Neb.	rev.	stat.	§	42-364.16	(reissue	2004).

	 4	 see	State on behalf of A.E. v. Buckhalter,	supra note	3.
	 5	 Id.
	 6	 Id. at	455,	730	N.W.2d	at	350,	quoting	Faaborg v. Faaborg,	254	Neb.	501,	

576	N.W.2d	826	(1998).
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not	 incur	 while	 residing	 in	 Nebraska,	 and	 the	 record	 reflects	
that	 these	 additional	 expenses	 are	 offset	 by	 robert’s	 expatriate	
compensation.	Under	 the	 facts	of	 this	 case,	we	cannot	 say	 that	
the	 district	 court	 abused	 its	 discretion	 when	 it	 determined	 that	
robert’s	expatriate	compensation	is	not	reasonably	available	for	
child	support	payments.

Alimony

Finally,	Lana	contends	that	the	district	court	erred	in	refusing	
to	increase	robert’s	alimony	obligation.

[5-7]	 pursuant	 to	 Neb.	 rev.	 stat.	 §	 42-365	 (reissue	 2004),	
alimony	 orders	 may	 be	 modified	 or	 revoked	 for	 good	 cause	
shown.7	Good	cause	means	a	material	and	substantial	change	in	
circumstances	and	depends	on	 the	circumstances	of	each	case.8	
to	determine	whether	 there	has	been	a	material	and	substantial	
change	 in	 circumstances	 warranting	 modification	 of	 a	 divorce	
decree,	a	trial	court	should	compare	the	financial	circumstances	
of	 the	 parties	 at	 the	 time	 of	 the	 divorce	 decree,	 or	 last	 modi-
fication	 of	 the	 decree,	 with	 their	 circumstances	 at	 the	 time	
the	 modification	 at	 issue	 was	 sought.9	 the	 moving	 party	 has	
the	 burden	 of	 demonstrating	 a	 material	 and	 substantial	 change	
in	 circumstances	 which	 would	 justify	 the	 modification	 of	 an	
	alimony	award.10

In	 2005,	 at	 the	 time	 of	 the	 last	 modification	 of	 the	 parties’	
decree,	 Lana	 had	 an	 annual	 gross	 income	 of	 approximately	
$29,000	 and	 robert	 had	 an	 annual	 gross	 income	 of	 $325,000.	
since	 that	 time,	 both	 parties	 have	 seen	 significant	 changes	 in	
their	 financial	 situations.	 Lana	 voluntarily	 left	 her	 employment	
in	 November	 2005	 and	 presently	 remains	 unemployed.	 she	 is,	
however,	 completing	 her	 bachelor’s	 degree	 via	 online	 classes	
through	 the	 University	 of	 phoenix.	 robert,	 on	 the	 other	 hand,	
has	seen	a	significant	increase	in	his	annual	gross	income.	Lana	
also	 claims	 that	 her	 living	 expenses	 have	 increased.	When	 she	
first	sought	modification	in	2004,	Lana	estimated	that	her	living	

	 7	 Finney v. Finney, supra	note	1.
	 8	 Id.
	 9	 see	id.
10	 Id.



expenses	 were	 $4,944	 for	 her	 and	 the	 parties’	 two	 children.	
In	 the	 present	 action,	 Lana	 claims	 her	 average	 monthly	 living	
expenses	 are	 $9,123.34,	 almost	 double	what	 they	were	2	years	
ago.	the	changes	 in	 the	parties’	financial	situations	 is	 the	basis	
for	Lana’s	request	for	modification	of	alimony.

We	have	 stated	 that	 an	 increase	 in	 income	 is	a	circumstance	
that	may	be	considered	 in	determining	whether	alimony	should	
be	modified.11

In	 Desjardins v. Desjardins,12	 we	 acknowledged	 that	 an	
increase	 in	 a	 party’s	 income	 is	 a	 circumstance	 which	 may	 be	
considered	 in	 determining	 whether	 alimony	 should	 be	 modi-
fied.	 We	 noted,	 however,	 that	 a	 party’s	 increase	 in	 income	 is	
considered	 in	 conjunction	 with	 changes	 in	 the	 other	 party’s	
situation.	 the	 record	 in	 the	 present	 case	 reveals	 that	 Lana	 did	
not	present	 any	evidence	 to	 substantiate	her	purported	 increase	
in	living	expenses.	Lana	presented	only	testimony	and	a	current	
expense	 itemization	 that	 is	 unsupported	 by	 other	 documentary	
evidence.	a	review	of	the	itemizations	from	the	previous	modi-
fication	proceeding	and	this	proceeding	reflect	that	the	increase	
in	Lana’s	living	expenses	is	primarily	attributable	to	the	parties’	
children,	 particularly	 the	 college	 expenses	 for	 the	 oldest	 child	
who	had	reached	majority	at	the	time	of	the	hearing.	excluding	
the	children’s	separate	expenses,	Lana’s	current	living	expenses	
are	 substantially	 the	 same	 as	 they	 were	 at	 the	 time	 of	 the	 last	
modification	proceeding.

the	 record	 further	 reveals	 that	 the	 only	 other	 substantial	
change	 in	 Lana’s	 financial	 situation	 is	 her	 present	 lack	 of	
employment.	 While	 her	 initiative	 to	 further	 her	 education	 is	
commendable,	 the	 record	 reveals	 that	 her	 decision	 to	 leave	
her	 employment	 was	 not	 because	 of	 her	 decision	 to	 return	 to	
school.	 Lana	 testified	 that	 she	 chose	 to	 leave	 her	 employment	
for	a	“multitude”	of	reasons.	she	testified,	“basically	it	was	my	
values	 were	 very	 different	 than	 what	 [my	 employer’s]	 values	
were,	or	as	I	gathered	it.”

We	 have	 stated	 that	 a	 petition	 to	 modify	 alimony	 will	 be	
denied	 if	 the	 change	 in	 financial	 condition	 is	 due	 to	 the	 fault	

11	 see	Northwall v. Northwall,	238	Neb.	76,	469	N.W.2d	136	(1991).
12	 Desjardins v. Desjardins,	239	Neb.	878,	479	N.W.2d	451	(1992).
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or	 voluntary	 wastage	 or	 dissipation	 of	 one’s	 talents	 or	 assets.13	
although	 Lana	 is	 presently	 attending	 college,	 her	 decision	 to	
leave	 her	 employment,	 by	 her	 own	 admission,	 was	 not	 to	 pur-
sue	 further	 education,	but,	 rather,	personal	differences	with	her	
employer.	We	do	not	consider	this	to	be	a	material	and	substan-
tial	change	of	circumstances.

although	 an	 increase	 in	 the	 income	 of	 the	 spouse	 paying	
maintenance	is	a	relevant	factor	for	the	trial	court	to	consider,	it	
alone	does	not	require	the	court	to	modify	the	amount	of	mainte-
nance	previously	ordered.14	In	this	case,	the	district	court	found	
that	 Lana	 had	 not	 proved	 her	 claim	 that	 her	 living	 expenses	
had	 increased	 from	 $4,944	 to	 $9,123.34	 per	 month.	 We	 note	
that	most,	 if	 not	 all,	 of	 the	 increase	 she	 seeks	 is	 for	 additional	
expenses	 for	 the	 parties’	 children.	 the	 child	 support,	 however,	
had	increased	for	two	children	from	$1,617	in	December	2002,	
to	 $3,250	 in	 January	 2005,	 and	 then	 to	 $4,250	 in	 November	
2006.	 “‘the	 ultimate	 issue	 is	 whether	 .	 .	 .	 changes	 are	 suf-
ficiently	 substantial	 and	 continuing	 so	 as	 to	 make	 the	 original	
terms	 of	 the	 decree	 unreasonable.’”15	 We	 have	 stated	 that	 ali-
mony	should	not	be	used	to	equalize	the	incomes	of	the	parties	
or	to	punish	one	of	the	parties.16	Under	the	facts	of	this	case,	we	
conclude	 that	 the	 evidence	 of	 robert’s	 increased	 income	 does	
not	constitute,	in	and	of	itself,	a	material	and	substantial	change	
in	 circumstances,	 without	 a	 proven	 increase	 in	 Lana’s	 living	
expenses.	accordingly,	we	affirm	the	order	of	the	district	court.

CoNCLUsIoN
For	 the	 reasons	discussed	 above,	we	 conclude	 that	robert’s	

expatriate	compensation	is	income	for	purposes	of	support	cal-
culations.	We	further	determine,	however,	that	the	district	court	
did	 not	 abuse	 its	 discretion	 in	 refusing	 to	 increase	 robert’s	
child	support	and	alimony	obligations.

Affirmed.

13	 Pope v. Pope,	supra	note	2.
14	 Swartz v. Johnson,	192	s.W.3d	752	(Mo.	app.	2006).
15	 Id. at	 755,	 quoting	 Rustemeyer v. Rustemeyer,	 148	 s.W.3d	 867	 (Mo.	app.	

2004).
16	 Reichert v. Reichert,	246	Neb.	31,	516	N.W.2d	600	(1994).
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NATURE OF CASE

Duane S. Holmstedt filed an action pursuant to 42 U.S.C. 
§ 1983 (2000) against the York County jail supervisor, the York 
County Sheriff’s Department, Sheriff Dale Radcliff, Lt. Paul 
Vrbka, and Deputy Ray Silverstrand (collectively defendants). 
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The district court for York County dismissed the action as to 
all defendants pursuant to Neb. Ct. R. of Pldg. in Civ. Actions 
12(b) (rev. 2003), subsections (2) (lack of personal jurisdic-
tion), (4) (insufficiency of process), (5) (insufficiency of ser-
vice), and (6) (failure to state claim). Holmstedt appealed to 
the Nebraska Court of Appeals, which concluded that the dis-
trict court properly dismissed the action as to the York County 
Sheriff’s Department for lack of personal jurisdiction but erred 
in dismissing the complaint as to the remaining individual 
defendants. Holmstedt v. York Cty. Jail Supervisor, 15 Neb. 
App. 893, 739 N.W.2d 449 (2007). We granted the defendants’ 
petition for further review. We reverse the decision of the Court 
of Appeals and remand the cause to the Court of Appeals with 
directions to affirm the dismissal as to all defendants.

STATEMENT OF FACTS
The Court of Appeals set forth the facts as follows:

On May 20, 2005, Holmstedt filed a pro se complaint 
in the York County District Court against the defen-
dants, which he designated in the caption as follows: 
“York County Jail Supervisor, (name unknown) York 
County Sheriff’s Department, Sheriff Dale Radcliff, Lt. 
Paul Vrbka, Deputy Ray Silverstrand, Defendants.” In the 
complaint, which he entitled “Petition,” the allegations 
which appear to be relevant to a possible claim against 
the defendants are that he was arrested and interrogated 
by Radcliff and Vrbka on August 13, 2003. He alleges 
with some particularity that he was abused by them on 
that day and on later occasions while incarcerated in the 
York County jail (apparently awaiting the disposition of 
a criminal charge against him). Holmstedt alleges he was 
struck, yelled at, deprived of an attorney, and told that 
he “had to tell [them] everything.” He also alleges that 
Radcliff deprived him of medical care and medication. He 
alleges other abuse by Radcliff, Vrbka, and Silverstrand 
during subsequent intermittent times he was in the jail. 
For purposes of this opinion, we think it is unnecessary to 
set forth all of the details of his pro se handwritten com-
plaint. Holmstedt prays that the defendants be charged and 



prosecuted for the alleged crimes, that the York County 
Sheriff’s Department be ordered to pay him the sum of 
$250,000, and that the remaining defendants be ordered to 
pay him $25,000 each.

The transcript shows that the defendants were served on 
May 23, 2005, by delivery of a copy of the summons and 
complaint for each of the named defendants as follows: 
on Radcliff, to “Dale E. Radcliff”; on the York County 
Sheriff’s Department, to “Dale E. Radcliff, Sheriff of 
York County, Nebraska”; on the York County jail super-
visor, to “John Prusia, York County Jail Supervisor”; on 
Vrbka, to “Paul M. Vrbka”; and on Silverstrand, to “Ray 
Silverstrand a/k/a Gene R. Silverstrand.”

Separate motions to dismiss were filed by counsel for 
each of the defendants in the name used in the complaint. 
Each motion raised the same grounds for dismissal, that 
is, pursuant to rule 12(b)(2), (4), (5), and (6), and all 
but the motion of the York County Sheriff’s Department 
alleged the complaint was deficient in that it (1) purports 
to sue the respective defendant in his official capacity but 
the defendant was not served in his official capacity, (2) 
fails to state a claim for relief because it fails to allege 
that Holmstedt exhausted his administrative remedies as 
required by 42 U.S.C. § 1997e(a) (2000), and (3) fails 
to state a claim for relief against the defendant acting 
in his official capacity pursuant to § 1983. The motion 
of the defendant York County Sheriff’s Department dif-
fers in that the first reason stated in its motion to dismiss 
was that there is no individual or political subdivision 
which may be sued known as the “‘York County Sheriff’s 
Department,’” rather than the first reason stated by the 
other defendants, as shown above.

The transcript shows a letter from Holmstedt to the 
trial judge dated June 4, 2005, and file stamped June 7, 
wherein Holmstedt “object[s]” to the motions to dismiss 
and then goes on to briefly argue each of the points raised 
in the motions. The motions were heard by the district 
court on June 24, with Holmstedt appearing by telephone 
and the defendants’ attorney appearing in person. At that 
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hearing, the defendants’ attorney stated the bases for the 
motions to dismiss. Then Holmstedt stated that his brief 
had been mailed “yesterday,” and requested a continuance. 
The continuance was denied, but the judge stated that he 
would not rule until he had received Holmstedt’s brief. 
Holmstedt started to read the brief over the telephone; 
the judge asked Holmstedt whether he had anything to 
say that was not in the brief, and he said no. The judge 
then stated that he would rather not listen to Holmstedt 
read the brief because he was going to read the brief 
several times himself before he ruled on the motion. 
Holmstedt stated, “That works.” The hearing was con-
cluded shortly thereafter.

Holmstedt’s brief in opposition to the motions to dis-
miss was dated June 23, 2005. The brief was received 
by the district court clerk on June 29, but was not filed 
because the brief was considered Holmstedt’s written argu-
ment to the court. On July 12, the district court entered 
an order which stated, in its entirety, “Motion to dismiss 
sustained in all bases. Complaint dismissed.”

Holmstedt v. York Cty. Jail Supervisor, 15 Neb. App. 893, 895-
97, 739 N.W.2d 449, 455-56 (2007).

Holmstedt appealed to the Court of Appeals. He asserted, 
inter alia, that the district court erred in dismissing his com-
plaint as to each of the defendants. With regard to the defen-
dant “York County Sheriff’s Department,” the Court of Appeals 
determined that the complaint contained no allegations that 
would support a finding that such an entity could be sued. 
The Court of Appeals noted that while “York County” was an 
entity that could be sued, if it was Holmstedt’s intent to sue a 
department of York County, suit was required to be brought in 
the proper name of the county. The Court of Appeals therefore 
concluded that the district court properly sustained the motion 
to dismiss the “York County Sheriff’s Department” under rule 
12(b)(2), (4), and (5). Holmstedt, 15 Neb. App. at 905, 739 
N.W.2d at 461.

With regard to the remaining defendants, who were all indi-
viduals, the Court of Appeals found it necessary to determine 
the capacity in which such individuals were being sued in 



order to determine the jurisdiction-related issues. The Court of 
Appeals stated that under § 1983, public servants may be sued 
in their official capacity, in their individual capacity, or both. 
The Court of Appeals noted, however, that federal circuit courts 
disagree on the proper means of determining whether an action 
is pleaded as one suing a person in his or her official capacity 
or as one alleging individual liability. The Court of Appeals 
cited Moore v. City of Harriman, 272 F.3d 769 (6th Cir. 2001), 
in which the Court of Appeals for the Sixth Circuit stated that 
the majority of circuits followed a “course of proceedings” test 
which considers factors such as the nature of the plaintiff’s 
claims, requests for compensatory or punitive damages, subse-
quent pleadings, and the nature of any defenses, such as quali-
fied immunity, raised in response to the claim, which defenses 
would indicate whether the defendant had actual knowledge 
of the potential for individual liability. The Court of Appeals 
for the Sixth Circuit noted that only two circuits deviated from 
the “course of proceedings” test. The Court of Appeals for the 
Eighth Circuit has held that in order to sue a public official in 
his or her individual capacity, “a plaintiff must expressly and 
unambiguously state so in the pleadings, otherwise, it will be 
assumed that the defendant is sued only in his or her official 
capacity.” Johnson v. Outboard Marine Corp., 172 F.3d 531, 
535 (8th Cir. 1999). The Court of Appeals for the Ninth Circuit, 
by contrast, has held that “[w]here state officials are named in 
a complaint which seeks damages under 42 U.S.C. § 1983, it 
is presumed that the officials are being sued in their individual 
capacities.” Shoshone-Bannock Tribes v. Fish & Game Com’n, 
Idaho, 42 F.3d 1278, 1284 (9th Cir. 1994).

because the Nebraska Supreme Court had not ruled on 
which method should be used to determine the capacity in 
which a person is sued under § 1983 in Nebraska state courts, 
the Court of Appeals attempted to determine how this court 
would decide the issue and took guidance from federal juris-
prudence. Although noting that the Eighth Circuit approach 
“displays the virtues of simplicity and certainty,” the Court of 
Appeals concluded that this court would follow the majority of 
circuits and adopt the “course of proceedings” test. Holmstedt, 
15 Neb. App. at 903, 739 N.W.2d at 460.
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Applying the “course of proceedings” test, the Court of 
Appeals noted that Holmstedt conceded in his brief that he 
had not specified whether the individual defendants were being 
sued in their official capacities or in their individual capacities. 
because the case was in its early stages, the Court of Appeals 
noted that it lacked information regarding some of the factors 
in the “course of proceedings” test, such as defenses raised in 
an answer and subsequent pleadings by the plaintiff. However, 
the Court of Appeals determined that Holmstedt had sued the 
individual defendants in their individual capacities because the 
complaint alleged actions by identified individuals and did not 
allege violations related to actions taken pursuant to policy, 
ordinance, regulation, or custom which would have suggested 
that the individuals were being sued for actions taken in their 
official capacities. Holmstedt v. York Cty. Jail Supervisor, 15 
Neb. App. 893, 739 N.W.2d 449 (2007).

Having determined that the individual defendants were sued 
in their individual capacities, the Court of Appeals further 
determined that the record showed proper service of process 
on defendants Radcliff, Vrbka, and Silverstrand. With respect 
to the defendant “York County Jail Supervisor,” the Court of 
Appeals noted that Neb. Rev. Stat. § 25-321 (Cum. Supp. 2006) 
allows a plaintiff to designate a defendant by description when 
a name is unknown. The Court of Appeals determined that 
the summons for “‘York County Jail Supervisor’” was prop-
erly served on “‘John Prusia, York County Jail Supervisor.’” 
Holmstedt, 15 Neb. App. at 904, 739 N.W.2d at 461. Having 
found no deficiency regarding personal jurisdiction, process, 
or service of process with respect to the individual defendants, 
the Court of Appeals concluded that the district court erred in 
sustaining the individual defendants’ motions to dismiss under 
rule 12(b)(2), (4), and (5). Holmstedt, supra.

The Court of Appeals then considered the rule 12(b)(6) chal-
lenges raised by the individual defendants. With respect to the 
defendants’ argument that Holmstedt failed to exhaust adminis-
trative remedies, the Court of Appeals determined that failure 
to exhaust remedies was properly categorized as an affirmative 



defense and concluded that any such failure could be addressed 
by procedural devices other than a motion to dismiss and that 
dismissal at this stage was not warranted based on a failure to 
plead exhaustion. Holmstedt, supra. The Court of Appeals fur-
ther concluded that as to each individual defendant, Holmstedt 
had alleged “facts establishing conduct by a person acting under 
color of state law, which conduct deprived Holmstedt of rights, 
privileges, or immunities secured by the Constitution and laws 
of the United States.” 15 Neb. App. at 907, 739 N.W.2d at 462. 
The Court of Appeals concluded that the district court had erred 
in granting the individual defendants’ motions to dismiss under 
rule 12(b)(6).

because it concluded that the district court had erred in 
granting the individual defendants’ motions to dismiss under 
rule 12(b)(2), (4), (5), and (6), the Court of Appeals reversed 
the dismissal of Holmstedt’s complaint as to such defendants. 
As noted above, the Court of Appeals affirmed the dismissal of 
the “York County Sheriff’s Department” and such ruling is not 
challenged or discussed on further review.

We granted the defendants’ petition for further review.

ASSIGNMENTS OF ERROR
The defendants assert that the Court of Appeals erred in (1) 

using the “course of proceedings” test rather than the Eighth 
Circuit’s approach to determine whether the defendants were 
sued in their individual or in their official capacities, (2) fail-
ing to affirm the dismissal as to the individual defendants in 
their official capacities for lack of personal jurisdiction, and 
(3) holding that the complaint stated a claim under § 1983 
against the individual defendants in their individual and in their 
 official capacities.

STANDARD OF REVIEW
[1] On a question of law, an appellate court is obligated to 

reach a conclusion independent of the determination reached by 
the court below. State v. McCulloch, 274 Neb. 636, 742 N.W.2d 
727 (2007).
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ANALYSIS
Court Should Consider Motions to Dismiss Under Rule 
12(b)(2), (4), and (5) Before Considering Whether 
Complaint Fails to State a Cause of Action 
Pursuant to Rule 12(b)(6).

We note first that the defendants moved for dismissal based 
on rule 12(b)(2), (4), (5), and (6) and that in dismissing the 
action as to all defendants, the district court stated the motions 
were “sustained in all bases.” Rule 12(b) provides that a party 
may move to dismiss an action on various bases including, inter 
alia, the following subsections: (2) lack of jurisdiction over the 
person, (4) insufficiency of process, (5) insufficiency of service 
of process, and (6) failure to state a claim upon which relief 
may be granted.

[2] With respect to the various bases upon which the defend-
ants moved for dismissal, the Court of Appeals noted this 
court’s opinion in Anderson v. Wells Fargo Fin. Accept., 269 
Neb. 595, 600, 694 N.W.2d 625, 629-30 (2005), in which we 
stated that “when a motion to dismiss raises both rule 12(b)(1) 
[subject matter jurisdiction] and [rule 12(b)](6) grounds, the 
court should consider the rule 12(b)(1) grounds first and should 
then consider the rule 12(b)(6) grounds only if it determines 
that it has subject matter jurisdiction.” Extrapolating from 
Anderson and relying on federal case law, the Court of Appeals 
determined that a similar approach applied here and that issues 
of personal jurisdiction, process, and service of process, raised 
pursuant to rule 12(b)(2), (4), and (5), should have been 
determined before the district court considered whether the 
complaint stated a claim under rule 12(b)(6). We agree with 
the Court of Appeals’ determination and conclude that when 
a motion to dismiss raises rule 12(b)(6) grounds and any 
combination of rule 12(b)(2), (4), and (5) grounds, the court 
should consider the rule 12(b)(2), (4), and (5) grounds first 
and should then consider the rule 12(b)(6) grounds only if it 
determines that it has personal jurisdiction and that process 
and service of process were sufficient. See Sinochem Int’l Co. 
v. Malaysia Int’l Shipping Corp., 549 U.S. 422, 127 S. Ct. 
1184, 167 L. Ed. 2d 15 (2007) (federal court generally may 
not rule on merits of case without first determining that it 



has subject matter jurisdiction and personal jurisdiction). See, 
also, Sucampo Pharmaceuticals v. Astellas Pharma, 471 F.3d 
544, 548 (4th Cir. 2006) (“dismissal of a case on an issue relat-
ing to the merits of the dispute, such as failure to state a claim, 
is improper without resolving threshold issues of jurisdiction, 
including personal jurisdiction”).

The Rule Followed by the Court of Appeals for the Eighth 
Circuit, Rather Than “Course of Proceedings” Test, Should 
Be Used in Nebraska Courts to Determine Whether 
Plaintiff in § 1983 Action Is Suing Defendant in 
Individual or in Official Capacity.

The defendants assert that the Court of Appeals erred in 
using the “course of proceedings” test rather than the Eighth 
Circuit’s rule to determine whether the individual defendants 
were sued in their individual or in their official capacity or both. 
We agree that the rule followed by the Court of Appeals for the 
Eighth Circuit should have been followed.

The Court of Appeals for the Eighth Circuit has held that in 
order to sue a public official in his or her individual capacity, 
“a plaintiff must expressly and unambiguously state so in the 
pleadings, otherwise, it will be assumed that the defendant is 
sued only in his or her official capacity.” Johnson v. Outboard 
Marine Corp., 172 F.3d 531, 535 (8th Cir. 1999). See, also, 
Baker v. Chisom, 501 F.3d 920 (8th Cir. 2007) (stating that 
requiring express statement that defendant is sued in individual 
capacity is consistent with Federal Rules of Civil Procedure). In 
Johnson, the Eighth Circuit Court noted that in § 1983 actions, 
“liability exposes public servants to civil liability and damages 
[and that] only an express statement that they are being sued in 
their individual capacity will suffice to give proper notice to the 
defendants.” 172 F.3d at 535. The Eighth Circuit has advised 
that in order to meet the pleading requirement in § 1983 
actions, “litigants wishing to sue government agents in both 
capacities should simply use the following language: ‘Plaintiff 
sues each and all defendants in both their individual and official 
capacities.’” Nix v. Norman, 879 F.2d 429, 431 (8th Cir. 1989). 
Such language “guarantees that the defendant receives prompt 
notice of his or her potential personal liability.” Id. The Eighth 
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Circuit has stressed that the statement of capacity must be clear 
and that “[n]either a cryptic hint in a plaintiff’s complaint nor 
a statement made in response to a motion to dismiss is suffi-
cient.” Egerdahl v. Hibbing Community College, 72 F.3d 615, 
620 (8th Cir. 1995).

[3] We believe that the rule followed by the Court of Appeals 
for the Eighth Circuit is reasonable and addresses a valid con-
cern regarding providing sufficient notice to individual defend-
ants, especially where a legal action could result in personal 
liability. The Eighth Circuit rule is simple for a court to apply, 
and it is not difficult for a plaintiff to comply with the rule. 
Federal district courts in Nebraska follow the Eighth Circuit 
rule. We are not aware of Nebraska state jurisprudence which 
would preclude following the Eighth Circuit rule in state court. 
Furthermore, we think that consistency between state courts 
and federal courts in Nebraska on this issue is prudent. A 
plaintiff in Nebraska is permitted to bring his or her § 1983 
action either in a Nebraska state court or in a federal district 
court in Nebraska. To the extent it is feasible and consistent 
with applicable laws and rules of procedure, we believe such 
a plaintiff should be subject to similar pleading rules whether 
the § 1983 action is brought in state court or in federal court, 
thereby obviating the possibility of different outcomes during 
the pleading stage of the action. In summary, the Eighth Circuit 
Court has adopted the rule that in order to sue a public official 
in his or her individual capacity, a plaintiff in a § 1983 action 
must expressly and unambiguously state so in the complaint; 
otherwise, it will be assumed that the defendant is being sued 
only in his or her official capacity. because such rule is reason-
able and does not appear to conflict with Nebraska laws or rules 
of procedure, we conclude that such rule should be followed in 
Nebraska state courts.

Applying the Eighth Circuit rule, we review the complaint 
and conclude that the individual defendants in the present 
case were not sued in their individual capacities but were sued 
only in their official capacities. Holmstedt’s complaint does 
not expressly and unambiguously state that the individuals 
were sued in their individual capacities, and under the Eighth 
Circuit rule, it is therefore assumed, and we conclude, that the 



 individuals were sued only in their official capacities. The con-
trary ruling of the Court of Appeals is reversed.

Holmstedt Failed to Properly Serve the Individual 
Defendants in Their Official Capacities.

Having concluded that Holmstedt sued the individual defend-
ants solely in their official capacities, we consider the defend-
ants’ motions to dismiss pursuant to rule 12(b)(2), (4), and (5). 
We conclude that Holmstedt failed to properly serve the defend-
ants in their official capacities and that therefore, the district 
court did not err in granting the motions to dismiss pursuant to 
rule 12(b)(2), (4), and (5). The reversal of the district court’s 
order by the Court of Appeals was error and therefore must 
be reversed.

[4] The individuals named in this action were public servants 
employed by York County. In § 1983 actions, a “suit against 
a public employee in his or her official capacity is merely a 
suit against the public employer.” Johnson v. Outboard Marine 
Corp., 172 F.3d 531, 535 (8th Cir. 1999) (citing Kentucky v. 
Graham, 473 U.S. 159, 105 S. Ct. 3099, 87 L. Ed. 2d 114 
(1985)). Therefore, this suit against employees of York County 
in their official capacities was a suit against York County.

Neb. Rev. Stat. § 25-510.02 (Reissue 1995) provides the 
proper procedure for service on the State and other political 
subdivisions. Subsection (2) provides, “Any county, city, or 
village of this state may be served by personal, residence, or 
certified mail service upon the chief executive officer, or clerk.” 
In order to sue the individuals in their official capacities, and 
thereby to sue York County, Holmstedt was required to make 
service on York County in compliance with § 25-510.02(2). 
The statute required service on the chief executive officer or the 
clerk of the county, rather than on the named county employ-
ees. Holmstedt served the named employees, rather than the 
appropriate official of York County. Holmstedt therefore failed 
to properly serve York County and by extension failed to serve 
the individuals in their official capacities.

because Holmstedt did not properly serve the individuals in 
their official capacities, the district court did not gain personal 
jurisdiction over such defendants. See, similarly, Nebraska 
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Methodist Hospital Sys. v. Dept. of Health, 249 Neb. 405, 
543 N.W.2d 466 (1996) (in order to vest court with personal 
jurisdiction over State in case arising under Administrative 
Procedure Act, plaintiff must serve summons upon Attorney 
General). Therefore, we conclude that the district court properly 
granted the individual defendants’ motions to dismiss pursuant 
to rule 12(b)(2), (4), and (5) and that the Court of Appeals erred 
when it reversed the dismissal. because dismissal was proper 
under these subsections, we need not consider the assignment 
of error regarding dismissal pursuant to rule 12(b)(6).

CONCLUSION
The Court of Appeals affirmed the district court’s dismissal of 

the action as to the York County Sheriff’s Department pursuant 
to rule 12(b)(2), (4), and (5), and Holmstedt did not seek fur-
ther review of such affirmance. Thus, the York County Sheriff’s 
Department stands dismissed. On further review, we conclude 
that the individual defendants were sued only in their official 
capacities and that the district court did not gain personal 
jurisdiction over such defendants because Holmstedt failed to 
properly serve them in their official capacities. because we 
conclude that the district court properly dismissed the action as 
to the individual defendants pursuant to rule 12(b)(2), (4), and 
(5), we conclude that the Court of Appeals erred in reversing 
the order of dismissal as to the individual defendants, and we 
therefore reverse the Court of Appeals’ order. We remand the 
cause to the Court of Appeals with directions to affirm the dis-
trict court’s dismissal of the action as to all defendants.

reverSeD anD remanDeD witH DireCtionS.
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Filed February 29, 2008.    No. S-06-230.

 1. Summary Judgment. Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose that there is no genuine issue as to any 
material fact or as to the ultimate inferences that may be drawn from those facts 
and that the moving party is entitled to judgment as a matter of law.

 2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of all reasonable 
inferences deducible from the evidence.

 3. Negligence. It is negligence to permit a third person to use a thing or to engage 
in an activity which is under the control of the actor, if the actor knows or should 
know that such person intends or is likely to use the thing or to conduct himself or 
herself in the activity in such a manner as to create an unreasonable risk of harm 
to others.

 4. Negligence: Liability. One who supplies a chattel for the use of another whom 
the supplier knows or has reason to know to be likely because of his or her youth, 
inexperience, or otherwise, to use it in a manner involving unreasonable risk of 
physical harm to himself or herself and others whom the supplier should expect 
to share in or be endangered by its use, is subject to liability for physical harm 
resulting to them.

 5. Negligence: Motor Vehicles. The law requires that an owner use care in allowing 
others to assume control over and operate his or her automobile, and holds the 
owner liable if he or she entrusts the automobile to, and permits it to be oper-
ated by, a person whom the owner knows or should know to be an inexperienced, 
incompetent, or reckless driver, or an intoxicated driver, or a driver otherwise 
incapable of properly operating an automobile without endangering others.

 6. Negligence: Motor Vehicles: Damages. A person who authorizes or permits a 
motor vehicle under his or her control to be driven by an unlicensed driver, in 
violation of the Motor Vehicle Operator’s License Act, is guilty of negligence and 
may be liable for damages proximately resulting from the negligent operation of 
the motor vehicle.

 7. Negligence. Negligent entrustment should be defined with reference to control of 
the entrusted property.

 8. Negligence: Liability. A defendant’s ownership of entrusted property is not a 
prerequisite for liability for negligent entrustment.

 9. ____: ____. To be liable for negligent entrustment, the defendant must have had 
the authority to permit or prohibit the entrustee’s use of the entrusted property.

10. Negligence: Case Overruled. To the extent that Vilas v. Steavenson, 242 Neb. 
801, 496 N.W.2d 543 (1993), holds that legal ownership of entrusted property is 
an essential element of a negligent entrustment claim, it is overruled.
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Petition for further review from the Court of Appeals, inboDY, 
Chief Judge, and CarlSon and moore, Judges, on appeal thereto 
from the District Court for Dundy County, JoHn J. batterSHell, 
Judge. Judgment of Court of Appeals reversed, and cause 
remanded with directions.

Andrew J. Wilson and kylie A. Wolf, of Walentine, O’Toole, 
McQuillan & Gordon, for appellant.

Martin J. Troshynski, of Ruff, Lindemeier, Gillett, Dawson & 
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HeaviCan, C.J., wriGHt, ConnollY, GerrarD, StepHan, 
mCCormaCk, and miller-lerman, JJ.

GerrarD, J.
kyle W. Watkins’ father purchased a vehicle and provided 

it to kyle for his use. kyle permitted Lindsey DeWester, a 14-
year-old girl without a driver’s license, to drive the vehicle. 
Lindsey lost control of the vehicle and was killed in the resulting 
accident. Lindsey’s estate sued kyle for wrongful death, alleging 
that kyle had negligently entrusted the vehicle to Lindsey. The 
issue presented in this appeal is whether a claim for negligent 
entrustment of property can be brought against a defendant who 
had the right to control the property, but was not its legal owner. 
We conclude that such a claim may be brought and, therefore, 
direct that this cause be remanded back to the district court which 
had entered summary judgment in favor of the defendant.

bACkGROUND
The accident occurred 3 days before kyle’s 17th birthday. 

kyle and a friend had been drinking beer and “cruising around 
town” in a Jeep Cherokee. kyle and his father both testified that 
his father owned the Jeep and paid for its expenses, but that 
kyle was the Jeep’s primary driver. kyle’s father had his own 
vehicle and did not keep a set of keys for the Jeep with him. 
kyle’s father testified that he specifically recalled telling kyle 
not to permit other people to drive the Jeep.

kyle and his friend stopped at a local convenience store, 
where Lindsey saw them. kyle knew Lindsey from school, and 



they had socialized after school and on weekends. kyle and 
his friend went into the convenience store bathroom, and when 
they returned to the Jeep, Lindsey was in the driver’s seat. kyle 
had left the Jeep’s doors unlocked and the keys in the ignition, 
but had not expected Lindsey to get in the car. Lindsey was 
14 years old, and kyle knew Lindsey did not have a driver’s 
license. Nevertheless, kyle’s friend got in the front passenger 
seat, and kyle sat in the back seat, behind his friend.

After kyle and his friend got in the Jeep, Lindsey “took off 
down the road.” Lindsey wanted to drop kyle’s friend off at his 
house and took a county road. It was dark, and the road and 
T-shaped intersection they were approaching were unlit. kyle 
testified that Lindsey “looked up all of a sudden, I guess, and 
she tried to jerk the wheel because she saw that there was no 
more road.” The Jeep rolled over. None of the three occupants 
had been wearing seatbelts, and Lindsey was ejected from the 
vehicle. Lindsey died as a result of the accident.

Lindsey’s father, Richard A. DeWester, as personal represen-
tative of Lindsey’s estate, sued kyle, alleging negligent entrust-
ment of the Jeep. (The estate also sued Dundy County, but the 
county has been dismissed with prejudice and is not a party to 
this appeal.) The district court entered summary judgment in 
favor of kyle, because the Jeep was owned by kyle’s father, 
not kyle. The Nebraska Court of Appeals affirmed,1 conclud-
ing that it was bound to do so by this court’s holding in Vilas 
v. Steavenson,2 which will be discussed at greater length below. 
The estate petitioned for further review, arguing, among other 
things, that Vilas should be overruled. We sustained the estate’s 
petition for further review.

ASSIGNMENTS OF ERROR
The estate assigns that the Court of Appeals erred in affirm-

ing the district court’s decision sustaining kyle’s motion for 
summary judgment.

 1 See DeWester v. Dundy County, No. A-06-230, 2007 WL 2372615 (Neb. 
App. Aug. 21, 2007) (not designated for permanent publication).

 2 Vilas v. Steavenson, 242 Neb. 801, 496 N.W.2d 543 (1993).
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STANDARD OF REVIEW
[1,2] Summary judgment is proper when the pleadings and 

evidence admitted at the hearing disclose that there is no genu-
ine issue as to any material fact or as to the ultimate inferences 
that may be drawn from those facts and that the moving party is 
entitled to judgment as a matter of law. In reviewing a summary 
judgment, an appellate court views the evidence in a light most 
favorable to the party against whom the judgment is granted 
and gives such party the benefit of all reasonable inferences 
deducible from the evidence.3

ANALYSIS
[3,4] The tort of negligent entrustment is explained by the 

Restatement (Second) of Torts § 308, which states that
[i]t is negligence to permit a third person to use a thing 

or to engage in an activity which is under the control of 
the actor, if the actor knows or should know that such 
person intends or is likely to use the thing or to conduct 
himself in the activity in such a manner as to create an 
unreasonable risk of harm to others.4

And the Restatement, § 390, explains, in a “special application” 
of § 308,5 that

[o]ne who supplies . . . a chattel for the use of another 
whom the supplier knows or has reason to know to be 
likely because of his youth, inexperience, or otherwise, to 
use it in a manner involving unreasonable risk of physi-
cal harm to himself and others whom the supplier should 
expect to share in or be endangered by its use, is subject 
to liability for physical harm resulting to them.6

[5] While we have previously not expressly adopted § 308 or 
§ 390, we conclude that they accurately reflect Nebraska law. 
We have adopted closely related sections of the Restatement,7 

 3 Fokken v. Steichen, 274 Neb. 743, 744 N.W.2d 34 (2008).
 4 Restatement (Second) of Torts § 308 at 100 (1965).
 5 See id., § 390, comment b. at 315.
 6 Id., § 390 at 314.
 7 See, Colvin v. Powell & Co., Inc., 163 Neb. 112, 77 N.W.2d 900 (1956); 

Driekosen v. Black, Sivalls & Bryson, 158 Neb. 531, 64 N.W.2d 88 (1954).



and more importantly, we adopted the substance of § 390, in 
the context of motor vehicles, in Deck v. Sherlock.8 In Deck, 
a plaintiff injured in an automobile accident sued the driver of 
the other automobile and the automobile owner who had loaned 
his vehicle to the driver. The plaintiff’s evidence showed that 
the owner and driver had been drinking together and that the 
owner could have known at the time the vehicle was loaned 
that the driver intended to continue drinking. In concluding that 
an issue of fact was presented as to the owner’s liability to the 
plaintiff, we explained that the “controlling rule” was

[t]he law requires that an owner use care in allowing oth-
ers to assume control over and operate his automobile, 
and holds him liable if he entrusts it to, and permits it to 
be operated by, a person whom he knows or should know 
to be an inexperienced, incompetent, or reckless driver, 
to be intoxicated or addicted to intoxication, or otherwise 
incapable of properly operating an automobile without 
endangering others.9

In Deck, we framed the rule in terms of the “owner” of the 
automobile, because the defendant in that case was the owner.10 
And we adhered to that phrasing in Wagner v. Mines,11 another 
negligent entrustment case in which the defendant was the 
owner of the vehicle. In neither case were we required to, nor 
did we, address whether legal ownership of the vehicle was 
required to establish liability.

but in Vilas,12 this court confronted a situation similar to 
that presented here, in which the plaintiff sued both a son 
who had loaned a vehicle to an underage driver and the father 
who owned the vehicle at issue. The Vilas court discussed the 
liability of the father at length, concluding that the doctrine 

 8 Deck v. Sherlock, 162 Neb. 86, 75 N.W.2d 99 (1956).
 9 Id. at 90-91, 75 N.W.2d at 102. Accord, Gibb v. Strickland, 245 Neb. 325, 

513 N.W.2d 274 (1994); Vilas, supra note 2; Wagner v. Mines, 203 Neb. 
143, 277 N.W.2d 672 (1979); Suiter v. Epperson, 6 Neb. App. 83, 571 
N.W.2d 92 (1997). 

10 See Deck, supra note 8. 
11 Wagner, supra note 9.
12 Vilas, supra note 2.
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of negligent entrustment did not apply to the father because 
he had not knowingly entrusted the vehicle to the underage 
driver. The Vilas court then concluded, without discussing 
the issue, that “[i]t also appears that the doctrine of negligent 
entrustment does not apply to [the son] since he did not own 
the vehicle.”13

That conclusion, however, is inconsistent with both the 
Restatement and the overwhelming weight of authority from 
courts to have considered the issue. As previously noted, § 308 
of the Restatement applies to activity that is “under the control 
of the actor.”14 And comment a. to § 308 explains that

[t]he words “under the control of the actor” are used to 
indicate that the third person is entitled to possess or use 
the thing or engage in the activity only by the consent of 
the actor, and that the actor has reason to believe that by 
withholding consent he can prevent the third person from 
using the thing or engaging in the activity.15

based on the Restatement’s reasoning, most courts have 
framed the relevant issue in a negligent entrustment case as 
whether the defendant in a negligent entrustment action had the 
right to control the entrusted property, with ownership simply 
being one way of proving a right to control. As the Illinois 
Supreme Court explained, “entrustment must be defined with 
reference to the right of control of the subject property. In 
essence, if the actor does not have an exclusive or superior 
right of control, no entrustment of the property can occur.”16 A 
right to control does not always mean ownership, but generally 
means that the defendant must have a greater right of posses-
sion or control than the entrustee.17

Given that, it is hardly surprising that the overwhelming 
majority of courts to have analyzed the issue have concluded 

13 Id. at 810, 496 N.W.2d at 550.
14 Restatement, supra note 4, § 308 at 100.
15 Id., comment a. at 100.
16 Zedella v. Gibson, 165 Ill. 2d 181, 187, 650 N.E.2d 1000, 1003, 209 Ill. 

Dec. 27, 30 (1995).
17 Neary v. McDonald, 956 P.2d 1205 (Alaska 1998).



that a nonowner who has control of a vehicle can be held liable 
for negligently entrusting the vehicle.18 Certificates of title 
and other incidents of legal ownership are often documents of 
convenience, rather than reflections of the actual possession 
and control of a vehicle.19 And the basis for liability under 
the doctrine of negligent entrustment is the power to permit 
and prohibit the use of the entrusted chattel, which need not 
arise from legal ownership.20 Holding otherwise produces the 
paradox that even the grossest negligence can be insulated from 
liability, so long as the person deciding who can drive a car is 
not the person who legally owns it.

[6] We also note that under the Motor Vehicle Operator’s 
License Act,21 it is a Class III misdemeanor22 for any person 
“[t]o authorize or knowingly permit a motor vehicle owned by 
him or her or under his or her control to be driven upon any 
highway by any person who is not authorized under the act or 
is in violation of any of the provisions of the act . . . .”23 And 
we have held that a person who violates that statute “is guilty 
of negligence and liable for damages proximately resulting 

18 See, Harrison v. Carroll, 139 F.2d 427 (4th Cir. 1943) (applying Virginia 
law); Green v. Harris, 70 P.3d 866 (Okla. 2003); Estate of Trobaugh v. 
Farmers Ins. Exch., 623 N.W.2d 497 (S.D. 2001); Neary, supra note 17; 
Broadwater v. Dorsey, 344 Md. 548, 688 A.2d 436 (1997); Ransom v. City of 
Garden City, 113 Idaho 202, 743 P.2d 70 (1987); Chiniche v. Smith, 374 So. 
2d 872 (Ala. 1979); Dicranian v. Foster, 114 Vt. 372, 45 A.2d 650 (1946); 
Salamone v. Riczker, 32 Mass. App. 429, 590 N.E.2d 698 (1992); Cameron 
v. Downs, 32 Wash. App. 875, 650 P.2d 260 (1982); Jones v. Cloud, 119 Ga. 
App. 697, 168 S.E.2d 598 (1969). See, also, Tissicino v. Peterson, 211 Ariz. 
416, 121 P.3d 1286 (Ariz. App. 2005); Williams v. Bumpass, 568 So. 2d 979 
(Fla. App. 1990) (negligent entrustment of firearm). Cf., McGinnis v. Hand, 
293 Mont. 72, 972 P.2d 1126 (1999); Zedella, supra note 16. but see Coble 
v. Knight, 130 N.C. App. 652, 503 S.E.2d 703 (1998).

19 See Green, supra note 18.
20 See Broadwater, supra note 18.
21 Neb. Rev. Stat. §§ 60-462 to 60-4,188 (Reissue 1998 & Supp. 2001).
22 See § 60-4,111.
23 § 60-491(10) (emphasis supplied).
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from the negligent operation of the motor vehicle.”24 Although 
Vilas cited that proposition, the court’s eventual conclusion was 
inconsistent with the statute.

[7,8] In this case, the district court entered summary judg-
ment for kyle based on the rule announced in Vilas, and the 
Court of Appeals affirmed that judgment because the doctrine 
of vertical stare decisis compelled it to strictly follow Vilas.25 
The estate argues that Vilas was wrongly decided and should be 
overruled. We agree. We are persuaded by the Restatement, the 
reasoning of other courts to have decided the issue, and our own 
authority giving effect to the clearly articulated public policy 
of the Motor Vehicle Operator’s License Act, that negligent 
entrustment should be defined with reference to control of the 
entrusted property, and a defendant’s ownership of the property 
is not a prerequisite for liability for negligent entrustment.26

[9,10] In other words, to be liable for negligent entrustment, 
the defendant must have had the authority to permit or prohibit 
the entrustee’s use of the entrusted property. but control of 
the entrusted property is the essential element of a negligent 
entrustment claim, not legal ownership.27 To the extent that 
Vilas28 holds otherwise, it is overruled.

kyle cites cases that he claims support a rule that a nonowner 
cannot be held liable for negligent entrustment. but those cases 
present circumstances in which the nonowner defendant was 
alleged to have negligently entrusted the property to the owner 
of the property, who was usually intoxicated.29 Stated colloqui-
ally, the question in those cases was whether the defendant had 
a legal duty not to return a drunk driver’s car keys. Even on that 

24 Gertsch v. Gerber, 193 Neb. 181, 184, 226 N.W.2d 132, 134 (1975). Accord, 
Vilas, supra note 2; Wagner, supra note 9. See, also, Keller v. Wellensiek, 
186 Neb. 201, 181 N.W.2d 854 (1970); Walker v. Klopp, 99 Neb. 794, 157 
N.W. 962 (1916).

25 See DeWester, supra note 1, citing Sanford v. Clear Channel Broadcasting, 
14 Neb. App. 908, 719 N.W.2d 312 (2006).

26 See, Zedella, supra note 16; Tissicino, supra note 18.
27 Tissicino, supra note 18.
28 Vilas, supra note 2.
29 See, e.g., Coble, supra note 18 (citing cases).



point, there is a division of authority.30 but obviously, when the 
issue is control of the vehicle, entrusting a vehicle to its owner 
presents a complication in that the defendant arguably had no 
authority to deny the vehicle to someone with a superior right 
to its possession. Decisions addressing that issue are easily 
distinguishable from this case, and there is no need for us to 
reach that issue here.

We also note a division of authority regarding the issue of 
contributory negligence under a comparative negligence statu-
tory scheme, where the plaintiff is also the entrustee.31 Although 
kyle alleged contributory negligence in his answer, it was nei-
ther raised in support of kyle’s motion for summary judgment 
nor addressed by the district court, and it is not before us in 
this appeal. The sole issue presented here is whether a claim 
for negligent entrustment can be stated against a defendant who 
had the right to control the property, but was not its legal owner. 
We have concluded that it can.

CONCLUSION
A defendant’s ownership of entrusted property is not a pre-

requisite to liability for negligent entrustment. While we rec-
ognize that the district court and Court of Appeals concluded 
otherwise because they were bound by this court’s precedent, 
we nonetheless reverse the judgment of the Court of Appeals 
and remand the cause to that court with directions to reverse 
the judgment of the district court and remand the cause for 
 further proceedings.

reverSeD anD remanDeD witH DireCtionS.

30 Compare, e.g., id.; Weeks v. City of New York, 181 Misc. 2d 39, 693 
N.Y.S.2d 797 (1999).

31 Compare, e.g., King v. Petefish, 185 Ill. App. 3d 630, 541 N.E.2d 847, 133 
Ill. Dec. 636 (1989); Herbert v. Whittle, 69 Md. App. 273, 517 A.2d 358 
(1986).
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StepHan, J., concurring.
This is an unusual negligent entrustment case in that it 

involves only two parties: the person alleged to have negli-
gently entrusted the motor vehicle and the personal represen-
tative of the party to whom the vehicle was entrusted. The 
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 1. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in the light most favorable to the party against 
whom the judgment was granted and gives such party the benefit of all reasonable 
inferences deducible from the evidence.

 2. Summary Judgment. Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose no genuine issue regarding any material 
fact or the ultimate inferences that may be drawn from those facts and that the 
moving party is entitled to judgment as a matter of law.

typical negligent entrustment case involves at least three par-
ties, including the person who entrusts the vehicle to another, 
the entrustee whose negligent operation causes an injury, and 
the injured party who seeks compensation. We have held in 
such cases that negligent entrustment standing alone does 
not establish liability; it must also be shown that the driver 
to whom the vehicle was entrusted negligently caused the 
plaintiff’s injury.1

As a matter of general principle, I agree with the court’s 
holding today that one who controls access to a motor vehicle 
may be held liable for negligent entrustment, even if he or she 
is not the owner. but I reserve judgment on the question of 
whether a negligent entrustment claim can ever be asserted by 
or on behalf of the entrustee whose own negligence is a proxi-
mate cause of an accident and resulting injury. This issue was 
not briefed or argued in this appeal, and as the majority notes, 
it would require an evaluation of the parties’ respective claims 
under Nebraska’s comparative negligence statute, which cannot 
be undertaken on this record. There may be other considerations 
as well. Thus, I concur in the judgment of the court, leaving 
to another day the question of whether negligent entrustment, 
standing alone, can establish liability to an entrustee. 

 1 See, e.g., Gertsch v. Gerber, 193 Neb. 181, 226 N.W.2d 132 (1975).



 3. Summary Judgment: Proof. The party moving for summary judgment has the 
burden to show that no genuine issue of material fact exists and must produce suf-
ficient evidence to demonstrate that it is entitled to judgment as a matter of law.

 4. Contracts: Judgments: Appeal and Error. The meaning of a contract is a ques-
tion of law, in connection with which an appellate court has an obligation to reach 
its conclusions independently of the determinations made by the court below.

 5. Contracts. In interpreting a contract, a court must first determine, as a matter of 
law, whether the contract is ambiguous.

 6. ____. When the terms of a contract are clear, they are to be accorded their plain 
and ordinary meaning.

Appeal from the District Court for Douglas County: 
w. ruSSell bowie iii, Judge. Affirmed.

Andrew J. Hilger, of Greul & Hilger, L.L.C., for appellant.

James D. Garriott, of Cassem, Tierney, Adams, Gotch & 
Douglas, for appellee.

HeaviCan, C.J., wriGHt, ConnollY, GerrarD, StepHan, 
mCCormaCk, and miller-lerman, JJ.

mCCormaCk, J.
NATURE OF CASE

The katherine R. Napleton Revocable Self-Declaration of 
Trust (Napleton), the lessor of property located in Omaha, 
Nebraska, brought suit against Vatterott Educational Centers, 
Inc. (Vatterott), the assignee of the lease, for breach of contract. 
Napleton alleged that Vatterott was liable for the failure of the 
assignor-lessee of the property, the Omaha College of Health 
Careers, Inc. (Omaha College), to pay property taxes in years 
preceding the assignment of the lease to Vatterott. We affirm 
the district court’s granting of summary judgment in favor 
of Vatterott.

bACkGROUND
Napleton is the owner of property located at 225 North 80th 

Street in Omaha. In 1999, Napleton and Omaha College entered 
into a lease agreement wherein Omaha College leased the property 
from Napleton. On October 5, 2001, Napleton, Omaha College, 
and Vatterott entered into an agreement entitled “Assignment & 
Amendment of Lease Agreement” (Assignment Agreement).
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Under the terms of the Assignment Agreement, Napleton 
agreed to terminate Omaha College’s rights and obligations 
under the 1999 lease and to assign Omaha College’s rights and 
obligations to Vatterott. The Assignment Agreement further 
provided that Vatterott would pay rent during the term of the 
lease as well as “additional rent.” The additional rent clause 
provides: “Lessee agrees to pay to Lessor as additional rent 
those amounts and at such time as payment of such additional 
rent would be required to be paid by Tenant under [the] terms 
of Section 4, Additional Rent, of the 1999 Lease.” Section 4 of 
the 1999 lease provided:

Tenant agrees to pay to Landlord as additional rent those 
amounts and at such time as payment of such addi-
tional rent would be required to be paid by General 
Motors Corporation under the terms of the Original 1955 
Lease if said Original 1955 Lease were still in full force 
and effect.

The 1955 lease referenced in the 1999 lease was between New 
England Mutual Life Insurance Company and General Motors 
Corporation. Article 2, § 2.02, of the 1955 lease provided:

As additional rent, Lessee shall pay, from the operative 
date of this lease, all:

(a) Taxes, assessments and other governmental 
charges except as hereinafter stated in paragraph (e) of 
this section;

. . . .
(e) Other expenses and charges;

which during any term of this lease shall be levied, 
assessed or imposed by any governmental authority upon 
or with respect to, or incurred in connection with the 
ownership, possession, occupation, operation, alteration, 
maintenance, repair and use of the premises . . . .

Property taxes on the property for the year 2000 were due 
in the amount of $29,168.38. The property taxes on the prop-
erty for the year 2001 were due in the amount of $31,261.62. 
However, neither the 2000 nor the 2001 property taxes were 
paid by Omaha College or Napleton. Napleton claims that it 
first became aware that Omaha College was delinquent on prop-
erty taxes for the tax years 2000 and 2001 in February 2003. On 



February 19, 2003, Napleton requested payment from Vatterott 
for the property tax delinquency in the amount of $71,513.15. 
That amount included the amount of taxes delinquent for the 
2000 and 2001 property tax years, as well as $11,083.15 in 
interest. Vatterott forwarded a check in the amount of $7,537.20 
to Napleton, which Vatterott determined was its prorated share 
of the property taxes for 2001.

Napleton brought the present action against Vatterott, alleg-
ing breach of contract. Vatterott filed a motion for summary 
judgment, which was granted by the district court. In its 
order, the district court stated that although Vatterott agreed 
to pay additional rent under the Assignment Agreement, the 
Assignment Agreement did not obligate Vatterott to pay accrued 
but unpaid obligations of Omaha College. The district court 
then found as a matter of law that

an assignee is not liable for covenants or agreements 
of the assignor broken before the assignee acquired the 
leasehold unless agreed to by the parties at the time the 
lease was entered into. . . . The prior obligations of Omaha 
College . . . became causes of action in favor of [Napleton] 
against Omaha College . . . at the time those covenants 
were broken.

Napleton now appeals.

ASSIGNMENTS OF ERROR
Napleton asserts that the district court erred in (1) its inter-

pretation of the Assignment Agreement and (2) finding as a 
matter of law that an assignee is not liable for lease covenants 
or agreements broken by the assignor prior to the assignment.

STANDARD OF REVIEW
[1] In reviewing a summary judgment, an appellate court 

views the evidence in the light most favorable to the party 
against whom the judgment was granted and gives such 
party the benefit of all reasonable inferences deducible from 
the evidence.1

 1 Sayah v. Metropolitan Prop. & Cas. Ins. Co., 273 Neb. 744, 733 N.W.2d 
192 (2007).
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ANALYSIS

privitY of eState

Napleton argues that the property tax delinquency was an 
obligation under the 1999 lease. Napleton claims that obliga-
tions under the 1999 lease were amended prospectively from 
the date of the Assignment Agreement, but were not terminated. 
Napleton further argues that under the Assignment Agreement, 
Omaha College’s obligations under the 1999 lease were termi-
nated, but that to the extent Omaha College failed to perform 
its obligations under the 1999 lease, those obligations were 
assumed by Vatterott. The broad question presented by these 
arguments is whether an assignee of a lease for real property 
must perform obligations not fulfilled by the assignor of the 
lease prior to the lease assignment.

[2,3] Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose no genuine issue 
regarding any material fact or the ultimate inferences that may 
be drawn from those facts and that the moving party is entitled 
to judgment as a matter of law.2 The party moving for sum-
mary judgment has the burden to show that no genuine issue 
of material fact exists and must produce sufficient evidence to 
demonstrate that it is entitled to judgment as a matter of law.3

It has generally been stated that an assignee or transferee of 
an interest in leased property is liable for a breach of a promise 
that runs with the land and which is broken while the assignee 
or transferee holds the leasehold estate, but is not liable for a 
promise that runs with the land if the promise is broken before 
the assignment or transfer.4

In Regency Adv. Ltd. v. Bingo Idea-Watauga,5 the assignee 
of a landlord brought an action against a commercial tenant, 
claiming in part that the tenant breached the lease by fail-
ing to pay rent. The tenant counterclaimed, alleging that the 

 2 Erickson v. U-Haul Internat., 274 Neb. 236, 738 N.W.2d 453 (2007).
 3 Hauptman, O’Brien v. Turco, 273 Neb. 924, 735 N.W.2d 368 (2007).
 4 See, e.g., Restatement (Second) of Property § 16.1 (1977); 49 Am. Jur. 2d 

Landlord and Tenant § 960 (2006).
 5 Regency Adv. Ltd. v. Bingo Idea-Watauga, 936 S.W.2d 275 (Tex. 1996).



assignee breached the lease by failing to build leased space for 
the tenant. The Texas Supreme Court held that the assignee 
was not liable for breach of the lease because the obligation 
to build leased space accrued before the lease was assigned to 
the assignee. Quoting the Restatement of Property (Second), 
the court stated, “‘A transferee is liable on a promise that runs 
with the transferred interest only to the extent of a breach of the 
promise that occurs while the transferee is in privity of estate 
with the person entitled to enforce the promise.’”6

In Lone Star Gas v. Mexia Oil & Gas,7 the buyer under a gas 
purchase contract sued in part the assignee to whom the seller 
had assigned its lease interests in a gas well. The buyer alleged 
that the assignee was obligated to reimburse the buyer for taxes 
paid on gas well production. The Texas Court of Appeals held 
that the assignment which stated that it was “subject to” the gas 
purchase contract between the buyer and the seller/assignor did 
not obligate the assignee to pay the prior debt of the assignor. 
The court explained that privity of estate is the foundation of 
the assignee’s liability on covenants that run with the land. 
because there was not privity of estate between the buyer and 
the assignee when the breaches took place, the assignee was not 
liable for breaches that took place before the assignment.8

Finally, in First Nat. Bank v. Hazelwood Co.,9 the Oregon 
Supreme Court stated the following proposition:

The rule is . . . “The assignee is only liable for covenants 
running with the land which are broken while he is the 
legal assignee.”

 . . . .

 6 Id. at 277 (quoting Restatement, supra note 4, comment h.).
 7 Lone Star Gas v. Mexia Oil & Gas, 833 S.W.2d 199 (Tex. App. 1992).
 8 Id. (citing Washington N. Gas Co. v. Johnson, 123 Pa. 576, 16 A. 799 (1889) 

(assignee liable for covenants maturing while held by him, but not liable for 
those previously broken)).

 9 First Nat. Bank v. Hazelwood Co., 85 Or. 403, 407-08, 166 P. 955, 956 
(1917) (quoting 1 David McAdam, The Rights, Duties, Remedies and 
Incidents belonging to and Growing Out of the Relation of Landlord and 
Tenant 863, 875 (Thomas F. keogh ed., 4th ed. 1910)).
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“An assignee is only liable for his own breaches of 
express or implied covenants in the lease which run with 
the land, so long as he retains possession by himself or 
his tenants.”

The court further noted the following rule: “‘An assignee of the 
leasehold is in privity of estate with the lessor and is liable to 
him personally for the breach of the lessee’s covenants which 
are annexed to and run with the leasehold and which are broken 
while he holds the leasehold estate.’”10

In the present case, Napleton and Vatterott were not in priv-
ity of estate when the 2000 tax liability accrued. Nor were they 
in privity of estate between January and October 4 of the 2001 
tax year, or for 9 months of the period in which the 2001 tax 
liability accrued. The lack of privity of estate between Napleton 
and Vatterott means that Vatterott is not liable for any breaches 
of the lease terms prior to the October 5, 2001, assignment 
unless the parties contracted otherwise.

aSSiGnment aGreement

[4-6] The Assignment Agreement provides in part: 
“[Napleton] and [Omaha College] agree to terminate [Omaha 
College’s] rights and obligations under the 1999 Lease and 
to assign [Omaha College’s] rights and obligations therein to 
[Vatterott].” The meaning of a contract is a question of law, 
in connection with which an appellate court has an obligation 
to reach its conclusions independently of the determinations 
made by the court below.11 In interpreting a contract, a court 
must first determine, as a matter of law, whether the contract is 
ambiguous.12 When the terms of a contract are clear, they are to 
be accorded their plain and ordinary meaning.13

10 Id. at 409, 166 P. at 956 (quoting 16 R.C.L. Landlord and Tenant § 349 
(1917)).

11 Hogelin v. City of Columbus, 274 Neb. 453, 741 N.W.2d 617 (2007).
12 Tighe v. Combined Ins. Co. of America, 261 Neb. 993, 628 N.W.2d 670 

(2001).
13 Sayah v. Metropolitan Prop. & Cas. Ins. Co., supra note 1.



The language of the Assignment Agreement is clear and 
unambiguous. Omaha College’s rights and obligations under 
the 1999 lease were terminated as of October 5, 2001, the 
date the Assignment Agreement was executed. The Assignment 
Agreement does not provide that Vatterott is liable for any 
obligations arising prior to the date of assignment. Absent a 
provision obligating Vatterott for liabilities arising prior to the 
time Vatterott obtained its leasehold interest in the property, 
the lack of privity of estate in this case compels our conclusion 
that Vatterott is not liable for Omaha College’s failure to fulfill 
Omaha College’s obligations under the 1999 lease.

CONCLUSION
For the reasons discussed above, we affirm.

affirmeD.
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StepHan, J.
Matthew P. was adjudicated as a child within the meaning of 

Neb. Rev. Stat. § 43-247(2) (Cum. Supp. 2006) after the sepa-
rate juvenile court of Lancaster County found he had committed 
an act which would constitute the felony offense of escape from 
official detention under Neb. Rev. Stat. § 28-912(1) (Reissue 
1995). Matthew timely appealed his adjudication. We affirm.

FACTS
In a December 1, 2006, dispositional order, the juvenile court 

committed Matthew to the custody of the Office of Juvenile 
Services (OJS) for “out of home placement at a group home 
level of care.” Matthew’s commitment was the result of a previ-
ous law violation. OJS placed him at a Lincoln group home. 
Matthew absconded from this placement twice within the first 
month. The group home informed OJS that it could no longer 
keep Matthew at the facility, and OJS therefore issued a detainer 
for his apprehension and detention,1 colloquially referred to as a 
“parole hold.” The detainer requested that the Lancaster County 
Youth Services Center (LCYSC) hold Matthew until a hear-
ing could be held seeking to transfer him to a higher level of 
care. The OJS services officer assigned to Matthew described 
LCYSC as a “detention center,” and the record indicates that it 
is a secure facility.

Matthew was detained at LCYSC on January 25, 2007. On 
February 2, a private transport service coordinated and paid for 
by OJS brought Matthew to a medical appointment in Lincoln. 
Matthew was transported to the appointment in restraints con-
sisting of “leg irons and handcuffs with a belt.” After the 
appointment, he ran away from the transport employee and was 
not apprehended until 2 or 3 weeks later.

The State filed a second supplemental petition in the pend-
ing juvenile proceeding alleging that Matthew was a minor as 
defined by § 43-247(2) by reason of his actions on February 2, 
2007. The State alleged that Matthew had escaped from official 
detention in violation of § 28-912(1). After an evidentiary hear-
ing, the juvenile court found that Matthew’s actions constituted 

 1 Neb. Rev. Stat. § 43-411 (Reissue 2004).



an escape as defined and contemplated by § 28-912(1). Matthew 
timely appealed this adjudication, and we moved the appeal to 
our docket on our own motion under our statutory authority to 
regulate the dockets of the appellate courts of this state.2

ASSIGNMENT OF ERROR
Matthew’s sole assignment of error is that the juvenile court 

erred in adjudicating him because he did not escape from offi-
cial detention within the meaning of § 28-912(1).

STANDARD OF REVIEW
[1] Statutory interpretation is a question of law, which an 

appellate court resolves independently of the trial court.3

ANALYSIS
Matthew was adjudicated under § 43-247(2), which gives the 

juvenile court jurisdiction over “[a]ny juvenile who has com-
mitted an act which would constitute a felony under the laws of 
this state.” The State alleged that his actions were in violation 
of § 28-912(1), which provides:

A person commits escape if he unlawfully removes him-
self from official detention or fails to return to official 
detention following temporary leave granted for a specific 
purpose or limited period. Official detention shall mean 
arrest, detention in or transportation to any facility for 
custody of persons under charge or conviction of crime 
or contempt or for persons alleged or found to be delin-
quent, detention for extradition or deportation, or any 
other detention for law enforcement purposes; but official 
detention does not include supervision of probation or 
parole or constraint incidental to release on bail.

This appeal turns on the question of whether Matthew was in 
“official detention” at the time he eluded the transport employee. 
We note that although the detainer for apprehension and deten-
tion issued by OJS is colloquially referred to as a “parole hold,” 
Matthew was not on parole within the meaning of the Office of 

 2 See Neb. Rev. Stat. § 24-1106(3) (Reissue 1995).
 3 Jones v. Shelter Mut. Ins. Cos., 274 Neb. 186, 738 N.W.2d 840 (2007); 

Burns v. Nielsen, 273 Neb. 724, 732 N.W.2d 640 (2007).
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Juvenile Services Act, which defines “parole” as “a conditional 
release of a juvenile from a youth rehabilitation and treatment 
center to aftercare or transferred to Nebraska for parole super-
vision by way of interstate compact.”4 Accordingly, the last 
clause of § 28-912(1) does not apply.

[2] In determining whether Matthew was under “official 
detention” as defined by § 28-912(1), we are guided by the 
familiar principle that statutory language is to be given its 
plain and ordinary meaning, and an appellate court will not 
resort to interpretation to ascertain the meaning of statutory 
words which are plain, direct, and unambiguous.5 The statutory 
definition of “official detention” is broad and encompasses a 
variety of circumstances. In this case, the relevant language in 
§ 28-912(1) is “detention in or transportation to any facility . . . 
for persons alleged or found to be delinquent . . . or any other 
detention for law enforcement purposes.”

On the date in question, Matthew was under the jurisdiction 
of the juvenile court as a result of his previous adjudication for 
committing an act which would constitute a law violation. He 
was committed to OJS, which is charged with oversight and 
control of certain state juvenile correctional facilities and pro-
grams.6 At the time of his flight, he was placed at a juvenile 
detention facility and was in the process of being transported 
back to the facility from a medical appointment.

The fact that he was being held in this facility pursuant to 
an OJS detainer, as opposed to a court order, is of no signifi-
cance. We have noted that adult criminal offenders who are in 
custody “pursuant to commitment by official proceedings” fall 
within the definitional scope of § 28-912(1).7 Matthew’s deten-
tion at LCYSC was likewise pursuant to official proceedings. A 
juvenile court retains jurisdiction “over any juvenile committed 
to [OJS] until such time that the juvenile is discharged from 

 4 Neb. Rev. Stat. § 43-403(5) (Reissue 2004).
 5 In re Estate of Nemetz, 273 Neb. 918, 735 N.W.2d 363 (2007); Ottaco 

Acceptance, Inc. v. Larkin, 273 Neb. 765, 733 N.W.2d 539 (2007).
 6 See Neb. Rev. Stat. § 43-404 (Reissue 2004).
 7 State v. Farr, 209 Neb. 163, 169, 306 N.W.2d 854, 858 (1981).



[OJS].”8 At the time of commitment, the court is required to 
determine the initial level of treatment.9 In this case, the court 
ordered initial treatment at a group home level. If OJS proposes 
to transfer a juvenile to a higher level of care, it must seek 
court approval, which can be given only after OJS establishes 
at a hearing that the change is in the best interests of the juve-
nile, with due consideration for public safety.10 OJS can make 
an immediate temporary change without prior court approval 
under limited circumstances, including when a facility of place-
ment which is not state owned has asked that the juvenile be 
removed.11 That is what occurred in this case.

Matthew argues on appeal that because he was committed 
to OJS, his running away from the transport officer was simply 
“absconding” from an OJS commitment and was not an escape 
from official detention.12 He alleges that his actions thus do 
not fall under § 28-912, but instead fall under Neb. Rev. Stat. 
§ 43-410 (Reissue 2004), which provides in part:

Any peace officer, juvenile parole officer, or direct 
care staff member of [OJS] has the authority to appre-
hend and detain a juvenile who has absconded or is 
attempting to abscond from a placement for evaluation or 
commitment to [OJS] and shall cause the juvenile to be 
returned to the facility or program or an appropriate juve-
nile detention facility.

He contends that if absconding from an OJS placement consti-
tuted an escape within the meaning of § 28-912, the provisions 
of § 43-410 would be unnecessary and redundant.

We are not persuaded by this argument. The placement 
or commitment of a juvenile to the custody of OJS does not 
necessarily result in official detention within the meaning of 
§ 28-912(1). Juveniles adjudicated as delinquent may be placed 

 8 Neb. Rev. Stat. § 43-408(2) (Cum. Supp. 2006).
 9 Id.
10 § 43-408(4)(a).
11 § 43-408(4)(b).
12 brief for appellant at 14.
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with	oJs	 for	 evaluation	 to	 aid	 the	court	 in	disposition.13	When	
committing	 an	 adjudicated	 juvenile	 to	 the	 custody	 of	 oJs,	
a	 court	 must	 order	 the	 “initial	 level	 of	 treatment.”14	 section	
43-408(5)	 provides	 that	 “[i]f	 a	 juvenile	 is	 placed	 in	 detention	
after	the	initial	level	of	treatment	is	determined	by	the	commit-
ting	 court,”	 the	 court	 is	 required	 to	 hold	 periodic	 status	 hear-
ings.	 the	 same	 statute	 specifically	 provides	 that	 “[p]lacement	
of	a	juvenile	in	detention	shall	not	be	considered	as	a	treatment	
service.”15	thus,	it	is	possible	for	a	juvenile	to	abscond	from	an	
oJs	placement	or	 commitment	without	 committing	 the	offense	
of	escape	from	official	detention.

In	this	case,	however,	the	facts	clearly	establish	that	Matthew	
was	 being	 held	 in	 detention	 pursuant	 to	 official	 proceedings	
when	 he	 fled	 from	 the	 transportation	 employee.	 accordingly,	
the	 juvenile	 court	 did	 not	 err	 in	 adjudicating	 Matthew	 pursu-
ant	 to	§	43-247(2)	as	a	child	who	has	committed	an	act	which	
would	 constitute	 a	 felony	under	 the	 laws	of	 this	 state.	Finding	
no	error,	we	affirm	the	judgment	of	the	separate	juvenile	court.

Affirmed.

13	 Neb.	rev.	stat.	§§	43-281	and	43-413	(reissue	2004).
14	 §	43-408(2).
15	 §	43-408(5).
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riChArd e. SCott, reSpoNdeNt.
745	N.W.2d	585

Filed	March	7,	2008.				No.	s-97-584.

	 1.	 Disciplinary	Proceedings:	Appeal	and	Error.	In	attorney	discipline	and	admis-
sion	cases,	the	Nebraska	supreme	Court	reviews	recommendations	de	novo	on	the	
record,	 reaching	 a	 conclusion	 independent	 of	 the	 referee’s	 findings.	When	 cred-
ible	evidence	is	in	conflict	on	material	issues	of	fact,	however,	the	court	considers	
and	may	give	weight	to	the	fact	that	the	referee	heard	and	observed	the	witnesses	
and	accepted	one	version	of	the	facts	rather	than	another.

	 2.	 Disciplinary	 Proceedings.	 In	 considering	 an	 application	 for	 reinstatement	 to	 the	
practice	 of	 law,	 the	 Nebraska	 supreme	 Court	 owes	 a	 solemn	 duty	 to	 protect	 the	



public	 and	 the	 legal	 profession,	 which	 consideration	 must	 be	 performed	 without	
regard	to	feelings	of	sympathy	for	the	applicant.

	 3.	 ____.	a	mere	sentimental	belief	that	a	disbarred	lawyer	has	been	punished	enough	
will	not	 justify	his	or	her	 restoration	 to	 the	practice	of	 law.	the	primary	concern	
is	whether	 the	applicant,	despite	 the	former	misconduct,	 is	now	fit	 to	be	admitted	
to	 the	 practice	 of	 law	 and	 whether	 there	 is	 a	 reasonable	 basis	 to	 believe	 that	 the	
present	fitness	will	permanently	continue	in	the	future.

	 4.	 Disciplinary	 Proceedings:	 Proof.	 a	 disbarred	 attorney	 has	 the	 burden	 of	 proof	
to	 establish,	 by	 clear	 and	 convincing	 evidence,	 good	 moral	 character	 to	 war-
rant	reinstatement.

	 5.	 ____:	 ____.	 the	 proof	 of	 good	 character	 must	 exceed	 that	 required	 under	 an	
original	application	for	admission	to	the	bar	because	it	must	overcome	the	former	
adverse	judgment	of	the	applicant’s	character.

	 6.	 ____:	 ____.	 the	 more	 egregious	 the	 underlying	 misconduct,	 the	 heavier	 an	
applicant’s	burden	to	prove	his	or	her	present	fitness	to	practice	law.

original	action.	application	for	reinstatement	denied.

kent	 L.	 Frobish,	 assistant	 Counsel	 for	 Discipline,	 for	
	relator.

David	a.	 Domina,	 of	 Domina	 Law	 Group,	 p.C.,	 L.L.o.,	 for	
respondent.

Wright, CoNNolly, gerrArd, StephAN, mCCormACk, and 
miller-lermAN, JJ.

per CuriAm.
on	 June	 20,	 1997,	 we	 imposed	 a	 1-year	 suspension	 on	

richard	e.	scott	 for	his	violation	of	several	disciplinary	rules.1	
a	 week	 later,2	 we	 disbarred	 scott	 after	 he	 pled	 guilty	 to	 one	
count	of	filing	a	false	tax	return.3

In	april	 2007,	 scott	 applied	 for	 reinstatement	 of	 his	 license	
to	 practice	 law	 in	 Nebraska.	 Counsel	 for	 Discipline	 filed	 a	
resistance	 to	 the	 application.	We	 appointed	 a	 referee,	 who	 rec-
ommended	 that	 we	 readmit	 scott	 contingent	 upon	 certain	 con-
ditions.	Counsel	 for	Discipline	 filed	 exceptions	 to	 the	 referee’s	

	 1	 State ex rel. NSBA v. Scott,	252	Neb.	698,	564	N.W.2d	588	(1997).
	 2	 State ex rel. NSBA v. Scott,	252	Neb.	749,	566	N.W.2d	741	(1997).
	 3	 I.r.C.	§	7206(1)	(2000).
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recommendations.	For	 the	 reasons	 that	 follow,	we	deny	scott’s	
application	for	reinstatement.

stateMeNt	oF	FaCts
scott	 was	 admitted	 to	 the	 Nebraska	 bar	 on	 February	 28,	

1972.	 In	 october	 1979,	 scott	 joined	 a	 small	 collections	 and	
personal	 injury	 law	 firm	 in	 Lincoln,	 Nebraska,	 managed	 by	
brian	 Watkins,	 an	 acquaintance	 of	 scott’s	 from	 law	 school.	
scott	 and	 Watkins	 became	 partners	 and	 agreed	 to	 share	 the	
profits	and	expenses	equally.

1-yeAr SuSpeNSioN

on	 March	 17,	 1994,	 scott	 was	 retained	 by	 Daniel	Wheeler	
to	 represent	 him	 in	 a	 claim	 before	 the	 Nebraska	 Workers’	
Compensation	 Court	 against	 Wheeler’s	 former	 employer	 and	
the	 state	 of	 Nebraska.	 scott	 filed	 a	 petition	 on	 behalf	 of	
Wheeler	in	the	Workers’	Compensation	Court.

Wheeler’s	 trial	 was	 set	 for	 July	 27,	 1994.	 on	 July	 7,	 scott	
filed	a	motion	for	continuance,	alleging	that	“the	plaintiff	is	in	
the	state	of	alaska	for	until	 [sic]	 the	first	week	 in	august	and	
will	be	unable	to	attend	the	hearing.”	the	motion	was	sustained,	
and	 the	 trial	 date	was	 continued	until	august	 8.	on	august	 8,	
neither	scott	 nor	Wheeler	 attended	 the	 trial.	scott	was	 attend-
ing	 a	 hearing	 in	 kearney,	 Nebraska.	 Wheeler	 claimed	 he	 was	
never	notified	of	the	august	8	trial	date	or	that	scott	would	not	
be	attending.	because	scott	could	not	attend	the	august	8	trial,	
scott	 sent	 Watkins	 instead.	 Watkins	 requested	 that	 the	 court	
continue	the	trial	until	october	because	Wheeler	was	allegedly	
“in	 the	 state	 of	alaska	 until	 the	 first	 week	 of	 october	 1994.”	
the	court	denied	Watkins’	request	and	shortly	thereafter	entered	
an	order	dismissing	Wheeler’s	case	with	prejudice.

In	 october	 1994,	 scott	 received	 a	 correspondence	 from	 the	
Department	 of	 Veterans	 affairs	 (Va),	 informing	 scott	 that	 it	
was	claiming	a	subrogation	interest	in	Wheeler’s	workers’	com-
pensation	claim.	 Included	with	 the	 letter	were	Wheeler’s	medi-
cal	 records	 from	 the	 Va	 hospital.	 In	 a	 letter	 dated	 November	
7,	 1994,	 scott	 informed	Wheeler	 of	 the	 subrogation	 claim	 and	
stated	 that	 he	 “will	 try	 and	 go	 forward	 with	 your	 case	 how-
ever,	 I’m	 certainly	 not	 making	 any	 guarantees.”	 In	 December,	



Wheeler	 requested	 information	regarding	his	workers’	compen-
sation	 case.	 scott	 responded	 by	 letter,	 explaining	 that	 because	
of	 the	 lateness	 of	 the	 information	 received	 from	 the	 Va,	 he	
was	having	a	difficult	 time	with	 the	case.	scott	said	nothing	 to	
Wheeler	about	the	prior	dismissal	of	the	case.

In	 January	 1995,	 the	Va	 requested	 an	 update	 on	Wheeler’s	
workers’	 compensation	 claim.	 scott	 informed	 the	Va	 that	 the	
case	 had	 been	 dismissed	 but	 that	 he	 was	 still	 working	 on	 the	
claim.	scott	received	another	request	for	an	update	from	the	Va	
in	april.	In	his	response,	scott	stated	that	“Wheeler’s	matter	has	
been	submitted	to	the	Worker[s’]	Compensation	Court.	to	date,	
we	have	not	received	a	result	as	yet,	but	will	keep	you	informed	
as	 to	 the	status	of	 this	claim.”	at	 the	 time	of	scott’s	 response,	
no	 new	 evidence	 had	 been	 submitted,	 nor	 was	 anything	 pend-
ing	before	the	court.	the	Va	made	another	request	in	october,	
seeking	 information	 regarding	 Wheeler’s	 workers’	 compensa-
tion	 claim.	 In	 his	 response,	 scott	 explained	 that	 Wheeler’s	
workers’	compensation	claim	“is	going	to	be	dismissed.”

on	 December	 26,	 1995,	Wheeler	 notified	 scott	 that	 he	 was	
terminating	 scott’s	 representation.	 Wheeler	 filed	 a	 complaint	
against	 scott	 with	 the	 Counsel	 for	 Discipline.	 scott	 replied	 to	
the	complaint	in	a	letter	dated	January	23,	1996,	stating:

the	Workers’	Compensation	case	was	scheduled	and	con-
tinued	twice	because	of	[Wheeler’s]	request.	the	final	time	
the	matter	was	 set,	 .	 .	 .	Wheeler	 did	not	 show	up,	which	
was	 in	august	 of	 1994	 and	 the	 matter	 was	 dismissed	 at	
that	time.	We	would	have	had	a	very	difficult	time	of	prov-
ing	our	case,	since	we	had	no	doctor	tieing	[sic]	the	injury	
to	a	work	related	accident	and	without	his	testimony	I	felt	
that	there	would	be	no	need	to	go	further.

this	 court	 found	 that	 in	 light	 of	 the	 appointed	 referee’s	 find-
ings,	scott’s	response	to	the	complaint	was

not	 factually	 correct	 or	 was	 misleading	 in	 the	 following	
respects:	(1)	Wheeler	never	requested	a	continuance	of	his	
case;	 (2)	Wheeler	did	not	 show	up	at	 the	 trial	because	he	
was	never	given	notice	of	the	trial	date;	and	(3)	the	work-
ers’	 compensation	 case	 was	 dismissed	 because	 the	 judge	
would	 not	 grant	 the	 request	 for	 continuance	 made	 at	 the	
time	 the	 trial	 was	 scheduled	 to	 begin,	 Watkins	 was	 not	
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prepared	 for	 trial,	 and	 scott	 failed	 to	 provide	 defendants	
with	the	mandatory	disclosure	statements.4

We	 also	 noted	 several	 other	 findings	 made	 by	 the	 ref-
eree,	including:

scott	 misrepresented	 that	 Wheeler	 would	 be	 returning	
to	 Lincoln	 on	 a	 certain	 date,	 .	 .	 .	 scott	 had	 no	 basis	 for	
stating	a	date	upon	which	Wheeler	would	 return	and	had	
a	weak	basis	 for	 concluding	 that	Wheeler	was	 in	alaska,	
and	.	 .	 .	scott	made	a	series	of	misrepresentations	to	rep-
resentatives	of	Veterans	affairs	with	regard	to	the	status	of	
the	workers’	compensation	case.5

We	 recognized	 that	 there	 were	 mitigating	 factors	 present.	
In	 particular,	 we	 noted	 that	 scott’s	 actions	 were	 done	 in	 an	
effort	 to	 maintain	 the	 viability	 of	 Wheeler’s	 claim	 and	 not	 to	
benefit	himself,	that	scott	did	not	receive	a	fee	for	representing	
Wheeler,	and	 that	Wheeler	was	not	 injured	by	scott’s	conduct.	
We	 concluded,	 however,	 that	 “these	 mitigating	 factors	 fail	 to	
overcome	 the	 fact	 that	scott	deliberately	 lied	 to	a	court	 and	 to	
[the	Va].”6	accordingly,	on	June	20,	1997,	scott	was	suspended	
from	the	practice	of	law	for	1	year.7

filiNg fAlSe tAx returNS

When	scott	began	working	with	Watkins	 in	 late	1979,	scott	
adopted	 Watkins’	 unethical	 procedures	 for	 handling	 funds	
received	 by	 the	 firm.	 scott	 testified	 that	 as	 third-party	 checks	
were	 received	 by	 the	 firm	 to	 settle	 cases,	 the	 checks	 would	
be	 taken	 to	 the	 bank,	 with	 the	 client	 present,	 and	 the	 checks	
would	be	cashed.	the	client	would	receive	his	or	her	portion	of	
the	 settlement,	 and	 the	 firm	 would	 take	 the	 remainder	 without	
ever	 recording	 the	 receipt	 of	 the	 income	 on	 the	 firm’s	 books	
or	 reporting	 the	 income	 on	 scott’s	 or	 Watkins’	 tax	 returns.	
similarly,	when	a	client	paid	for	the	firm’s	services	in	cash,	that	

	 4	 State ex rel. NSBA v. Scott,	supra note	1,	252	Neb.	at	703,	564	N.W.2d	at	
591.

	 5	 Id. at	703,	564	N.W.2d	at	592.
	 6	 Id. at	704,	564	N.W.2d	at	592.
	 7	 see	id.



payment	 would	 not	 be	 recorded	 on	 the	 firm’s	 books	 or	 on	 the	
appropriate	tax	return.

scott	 testified	 that	 this	 pattern	 of	 failing	 to	 record	 income	
and	 misstating	 income	 on	 state	 and	 federal	 tax	 returns	 contin-
ued	 annually	 until	 the	 Internal	 revenue	 service	 (Irs)	 learned	
of	 the	 firm’s	 fraudulent	 conduct	 in	 1994.	 In	 1994,	 the	 Irs	
interviewed	scott	in	connection	with	its	investigation	of	his	tax	
reporting.	 scott	 testified	 that	 during	 the	 interview,	 he	 cooper-
ated,	 answered	 the	 questions	 truthfully,	 and	 admitted	 to	 what	
he	had	done.

several	 federal	 criminal	 charges	 were	 filed	 against	 scott	 in	
a	 superseding	 indictment	 on	august	 21,	 1996.	 scott	 entered	 a	
plea	 of	 guilty	 to	 one	 count	 of	 the	 criminal	 indictment,	 and	 the	
remaining	charges	were	dismissed.	that	count	of	the	indictment	
had	 alleged	 that	 scott	 willfully	 made	 and	 subscribed	 to	 a	 u.s.	
individual	 income	 tax	 return	 for	 the	1990	calendar	year,	which	
return	was	 false	“in	 that	 said	 return	 stated	 .	 .	 .	 that	 [scott]	had	
taxable	 income	 of	 $2,915.00,	 whereas,	 [scott]	 well	 knew	 and	
believed	that	his	taxable	income	.	.	.	was	at	least	$97,277.85	for	
the	calendar	year	of	1990.”

Judgment	 was	 entered	 against	 scott,	 and	 he	 was	 sentenced	
to	serve	1	year	1	day	in	federal	prison.	the	judgment	also	con-
tained	 a	 section	 entitled	 “statement	 of	 reasons	 for	 sentence,”	
which	 included	 the	 following:	 “the	 Court	 determines	 that	 the	
applicable	guidelines	are:	.	.	.	restitution:	$61,112.28.”	the	court	
also	explained	in	its	judgment	that	a	“[f]ine	is	waived	because	of	
[scott’s]	 inability	 to	pay	a	 fine,	 and	because	payment	of	a	 fine	
would	interfere	with	[scott’s]	ability	to	make	restitution.”

on	June	2,	1997,	scott	voluntarily	surrendered	his	license	to	
practice	law,	admitting	that	he	violated	Canon	1,	Dr	1-102(a)(3)	
and	(4),	of	the	Code	of	professional	responsibility.	on	June	27,	
scott	was	disbarred.8	after	 completing	his	 sentence	of	 impris-
onment,	scott	returned	to	Lincoln.

AppliCAtioNS for reiNStAtemeNt

In	october	2005,	scott	filed	an	application	for	reinstatement.	
Counsel	 for	 Discipline	 filed	 a	 resistance	 to	 scott’s	 application.	

	 8	 State ex rel. NSBA v. Scott,	supra note	2.
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this	 application	 was	 denied	 without	 a	 hearing.	 In	april	 2007,	
scott	again	applied	for	reinstatement	of	his	license	and	Counsel	
for	Discipline	filed	another	resistance	to	scott’s	application.	We	
appointed	 a	 referee	 who	 conducted	 an	 evidentiary	 hearing.	at	
the	 hearing,	 scott	 presented	 evidence	 regarding	 his	 work	 his-
tory	 following	his	 release	 from	prison.	the	 record	 reflects	 that	
shortly	 after	 leaving	 prison,	 scott	 worked	 for	 approximately	
2	 years	 for	 a	 central	 Nebraska	 feedlot.	 scott	 was	 hired	 by	 the	
feedlot	 to	 assist	 the	 owners	 and	 their	 attorneys	 in	 the	 inves-
tigation	 of	 apparent	 fraud	 and	 embezzlement	 by	 the	 feedlot	
manager.	scott’s	duties	included,	among	other	things,	analyzing	
and	 matching	 documents,	 invoices,	 and	 bank	 records,	 and	 then	
reporting	 his	 findings	 to	 the	 attorneys	 involved.	after	 finishing	
his	employment	with	the	feedlot,	scott	continued	working	as	an	
investigator	for	a	series	of	attorneys.

In	 2005,	 scott	 entered	 into	 a	 partnership	 with	 two	 other	
individuals	 and	 established	 a	 partnership	 called	abC	 Gaming	
that	promoted	gaming	ventures	on	behalf	of	 Indian	 tribes.	the	
relationship	 between	 the	 partners	 ended	 after	 approximately	
9	 months	 when	 the	 other	 two	 partners	 allegedly	 failed	 to	 pay	
scott	 income	that	was	owed	to	him.	at	the	time	of	 the	hearing	
in	 this	 case,	 the	 dispute	 over	 the	 alleged	 earnings	 was	 being	
litigated	in	Lincoln	County,	Nebraska.

scott	 is	 currently	 working	 for	 an	 environmental	 firm	 in	
Lincoln	 that	 does	 ground	 water	 testing	 and	 lead	 remediation,	
among	 other	 things.	 scott	 testified	 that	 since	 being	 disbarred	
in	1997,	he	has	at	no	time	given	legal	advice	or	engaged	in	the	
unauthorized	practice	of	law.

With	 regard	 to	making	 restitution,	scott	 testified	 that	he	has	
reached	 a	 settlement	 agreement	 with	 the	 state	 of	 Nebraska,	
Department	 of	 revenue.	 pursuant	 to	 the	 settlement	 agreement,	
scott	is	making	monthly	payments	of	$150.	scott	still	owes	the	
state	of	Nebraska	approximately	$18,000,	but	scott	testified	that	
the	state	had	informed	him	that	if	he	were	to	pay	a	lump	sum	of	
$3,000	or	$4,000,	the	entire	amount	would	be	settled.

as	 to	 the	 federal	 income	 tax	 obligation	 owed	 to	 the	 Irs,	
scott	 testified	 that	 5	 years	 ago,	 he	 was	 informed	 that	 he	 owed	
approximately	 $300,000	 to	 as	 much	 as	 $400,000	 in	 taxes,	
interest,	 and	 penalties.	 the	 record	 reflects	 that	 scott	 has	 not	



made	any	payments	to	the	Irs	in	relation	to	this	amount.	scott	
testified	 that	 he	 has	 tried	 several	 times	 to	 negotiate	 a	 payment	
schedule	and	come	to	an	agreed-upon	balance	with	the	Irs,	but	
has	been	unsuccessful.

scott	 explained	 that	 the	 Irs	 has	 not	 attempted	 to	 collect	
payments	 from	 him	 for	 more	 than	 3	 years.	With	 regard	 to	 the	
$61,112.28	 restitution,	 scott	 testified	 that	 it	 has	 never	 been	
paid,	 nor	 has	 the	 Irs	 attempted	 to	 collect	 this	 amount.	 scott	
recognizes	 that	 because	 he	 applied	 for	 reinstatement,	 the	 Irs	
will	 likely	 reinitiate	 collection	 proceedings	 against	 him.	 scott	
stated	 that	 he	 would	 “welcome”	 the	 opportunity	 to	 reach	 an	
agreement	with	the	Irs	and	would	be	willing	to	make	his	pay-
ments	“[i]f	the	ability	is	there	.	.	.	.”

at	the	hearing,	scott’s	wife	and	a	longtime	friend	testified	in	
favor	 of	scott’s	 reinstatement.	scott	 also	offered	 several	 letters	
supporting	 his	 reinstatement,	 including	 letters	 from	 practicing	
attorneys,	 former	 employers,	 business	 associates,	 and	 a	 pastor.	
scott	 has	 no	 criminal	 record	 other	 than	 the	 1997	 conviction	
which	resulted	in	his	disbarment.

Following	 the	 hearing,	 the	 referee	 recommended	 that	 we	
readmit	 scott	 to	 the	 practice	 of	 law,	 contingent	 upon	 scott’s	
execution	 of	 a	 mutually	 agreeable	 repayment	 plan	 with	 the	
Irs,	 commencement	of	 payments	under	 the	plan,	 and	 success-
ful	 completion	 of	 the	 Nebraska	 bar	 examination.	 Counsel	 for	
Discipline	filed	exceptions	to	the	referee’s	recommendation.

on	January	10,	2008,	the	date	of	scott’s	oral	argument	to	this	
court,	 scott	 filed	 a	 “Motion	 for	 Leave	 to	 supplement	 record	
and	 report	 Developments.”	 We	 granted	 scott’s	 motion	 and	
received	his	accompanying	affidavit	and	attached	exhibits.

assIGNMeNt	oF	error
Counsel	 for	 Discipline	 takes	 exception	 to	 the	 referee’s	 find-

ings,	which	we	summarize,	 that	scott	currently	possesses	good	
moral	 character	 sufficient	 to	 warrant	 reinstatement	 and	 that	
scott’s	present	fitness	will	permanently	continue	in	the	future.

staNDarD	oF	reVIeW
[1]	 In	 attorney	 discipline	 and	 admission	 cases,	 we	 review	

recommendations	de	novo	on	the	record,	reaching	a	conclusion	
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independent	 of	 the	 referee’s	 findings.9	When	 credible	 evidence	
is	 in	 conflict	 on	 material	 issues	 of	 fact,	 however,	 we	 consider	
and	 may	 give	 weight	 to	 the	 fact	 that	 the	 referee	 heard	 and	
observed	 the	 witnesses	 and	 accepted	 one	 version	 of	 the	 facts	
rather	than	another.10

aNaLYsIs
[2,3]	 as	 the	 court	 which	 disbarred	 scott,	 we	 have	 inherent	

power	 to	 reinstate	 him	 to	 the	 practice	 of	 law.11	 We	 recognize,	
however,	 that	 in	considering	an	application	for	reinstatement	 to	
the	practice	of	law,	this	court	owes	a	solemn	duty	to	protect	the	
public	 and	 the	 legal	 profession,	 which	 consideration	 must	 be	
performed	without	regard	to	feelings	of	sympathy	for	the	appli-
cant.12	 a	 mere	 sentimental	 belief	 that	 a	 disbarred	 lawyer	 has	
been	 punished	 enough	 will	 not	 justify	 his	 or	 her	 restoration	 to	
the	practice	of	law.13	the	primary	concern	is	whether	the	appli-
cant,	 despite	 the	 former	 misconduct,	 is	 now	 fit	 to	 be	 admitted	
to	the	practice	of	law	and	whether	there	is	a	reasonable	basis	to	
believe	that	the	present	fitness	will	permanently	continue	in	the	
future.14	In	short,	reinstatement	after	disbarment	is	difficult.15

[4-6]	a	disbarred	attorney	has	 the	burden	of	proof	 to	 estab-
lish	good	moral	character	to	warrant	reinstatement.16	the	appli-
cant	must	carry	this	burden	by	clear	and	convincing	evidence.17	
the	 proof	 of	 good	 character	 must	 exceed	 that	 required	 under	
an	 original	 application	 for	 admission	 to	 the	 bar	 because	 it	
must	overcome	 the	 former	adverse	 judgment	of	 the	applicant’s	

	 9	 State ex rel. NSBA v. Kinney,	274	Neb. 412,	740	N.W.2d	607	(2007).
10	 Id.
11	 see	State ex rel. Counsel for Dis. v. Mellor,	271	Neb.	482,	712	N.W.2d	817	

(2006).
12	 Id.
13	 State ex rel. NSBA v. Kinney,	supra note	9.
14	 State ex rel. Counsel for Dis. v. Mellor,	supra note	11.
15	 see	id.
16	 State ex rel. NSBA v. Kinney,	supra note	9.
17	 see,	id.;	Neb.	Ct.	r.	of	Discipline	10(J)	and	(V)	(rev.	2005).



	character.18	 It	 naturally	 follows	 that	 the	 more	 egregious	 the	
underlying	 misconduct,	 the	 heavier	 an	 applicant’s	 burden	 to	
prove	his	or	her	present	fitness	to	practice	law.19

In	 June	 1997,	 we	 suspended	 scott	 from	 the	 practice	 of	 law	
for	 a	 period	 of	 1	 year	 for,	 among	 other	 things,	 deliberately	
lying	 to	 a	 court.	 seven	 days	 later,	 we	 disbarred	 scott	 after	 he	
pled	 guilty	 to	 one	 count	 of	 filing	 a	 false	 tax	 return.	 scott	 now	
seeks	 reinstatement	of	his	 license.	Despite	 the	misconduct	 that	
led	 to	 scott’s	 disbarment,	 the	 referee	 recommended	 that	 scott	
be	reinstated.

the	 record	 reflects	 that	 since	 his	 release	 from	 prison,	 scott	
has	 taken	 positive	 steps	 to	 reestablish	 himself	 in	 the	 commu-
nity.	 Furthermore,	 scott’s	 testimony	 reflects	 that	 he	 now	 takes	
responsibility	 for	 his	 past	mistakes	 and	 appears	 to	 be	 remorse-
ful.	 However,	 while	 scott’s	 efforts	 in	 this	 regard	 are	 certainly	
commendable,	 we	 disagree	 with	 the	 referee’s	 recommendation	
that	 scott	 be	 reinstated	 to	 the	 practice	 of	 law	 at	 this	 time.	We	
find	the	evidence	of	scott’s	present	moral	character	to	be	insuf-
ficient	to	overcome	the	heavy	burden	imposed	by	his	past	egre-
gious	misconduct.

For	example,	 in	State ex rel. NSBA v. Kinney,20	 an	applicant	
for	 reinstatement	 had	 been	 disbarred	 after	 he	 kept	 fees	 that	
should	have	been	turned	over	to	his	employer’s	law	firm.	twenty	
years	 later,	he	sought	reinstatement.	In	granting	his	application	
for	 reinstatement,	we	noted,	among	other	 things,	 that	 since	his	
disbarment,	 the	 applicant	 had	 effectively	 addressed	 his	 drug	
and	alcohol	problems,	made	 restitution	 to	his	employer	 for	 the	
misappropriated	 funds,	 and	 had	 become	 involved	 with	 many	
charitable	organizations.

but	in	the	present	case,	scott	has	a	significantly	greater	his-
tory	of	dishonest	conduct.	scott	committed	a	serious	crime—he	
intentionally	 and	 grossly	 misstated	 his	 income	 and	 knowingly	
filed	 fraudulent	 tax	 returns	 for	more	 than	10	years.	scott	 testi-
fied	that	he	knew	what	he	was	doing	was	illegal,	yet	continued	

18	 see	State ex rel. NSBA v. Kinney,	supra note	9.
19	 Id.;	State ex rel. Counsel for Dis. v. Mellor,	supra note	11.
20	 State ex rel. NSBA v. Kinney,	supra note	9.
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his	 illegal	conduct	until	he	was	finally	caught	by	 the	 Irs.	the	
duration	 and	 repetitive	 nature	 of	 scott’s	 dishonest	 actions	 dis-
tinguishes	this	applicant	from	the	applicant	in	Kinney.	In	short,	
we	 are	 very	 troubled	 by	 the	 fact	 that	 for	 more	 than	 a	 decade,	
scott	 made	 a	 conscious	 and	 continuous	 effort	 to	 defraud	 the	
government.	We	 further	 note	 that	 scott’s	 disbarment	 for	 filing	
fraudulent	 tax	 returns	 was	 not	 the	 first	 time	 scott	 had	 been	
disciplined	by	this	court.	unlike	the	applicant	in	Kinney,	scott,	
in	 an	 incident	 unrelated	 to	 his	 tax	 fraud,	 was	 given	 a	 1-year	
suspension	for,	among	other	things,	lying	to	a	court.

Furthermore,	 in	 reinstating	 the	applicant	 in	Kinney,	we	spe-
cifically	 noted	 that	 restitution	 had	 been	 made.	 but	 here,	 scott	
has	 failed	 to	 make	 a	 single	 payment	 in	 restitution	 to	 the	 Irs	
despite	the	fact	that,	including	taxes,	penalties,	and	interest,	the	
total	amount	owed	may	be	as	high	as	$300,000	or	$400,000.	as	
justification	 for	 his	 lack	 of	 payment,	 scott	 explained	 that	 the	
Irs	has	not	attempted	to	collect	the	money	from	him	for	more	
than	 3	 years.	 While	 we	 recognize	 that	 scott	 has	 made	 some	
payments	to	the	state	of	Nebraska	and	recently	made	an	effort	
to	 contact	 the	 Irs,	 before	 this	 time,	 insufficient	 effort	 was	
made.	 and	 more	 importantly,	 no	 actual	 restitution	 payments	
have	 been	 submitted	 to	 the	 Irs.	 We	 find	 scott’s	 restitution	
efforts	to	be	inadequate.

upon	 due	 consideration	 of	 the	 record,	 we	 conclude	 that	
given	 the	 egregious	 and	 prolonged	 nature	 of	 scott’s	 past	 dis-
honest	conduct,	his	prior	discipline,	and	his	insufficient	efforts	
to	make	restitution,	scott	has	not	met	his	burden	of	establishing	
sufficient	moral	character	to	warrant	reinstatement.

CoNCLusIoN
We	 conclude	 on	 the	 basis	 of	 our	 independent	 review	 that	

scott	 has	 not	 met	 his	 burden	 of	 showing	 by	 clear	 and	 con-
vincing	 evidence	 that	 his	 license	 to	 practice	 law	 in	 Nebraska	
should	 be	 reinstated	 at	 this	 time.	 scott’s	 application	 is	 there-
fore	denied.

AppliCAtioN for reiNStAtemeNt deNied.
heAviCAN,	C.J.,	not	participating.
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irrespective	of	the	determination	made	by	the	court	below.
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mCCormACk, J.
Nature	oF	Case

Michael	 W.	 Loyd	 appeals	 from	 the	 county	 court’s	 denial	
of	 his	 motion	 for	 absolute	 discharge	 on	 statute	 of	 limitations	
grounds.	 Loyd	 asserts	 the	 complaint	 filed	 against	 him	 was	 not	
filed	within	the	18-month	statute	of	limitations	set	forth	in	Neb.	
rev.	stat.	§	29-110(1)	(reissue	1995).	the	county	court	denied	
Loyd’s	motion,	and	the	district	court	affirmed.

baCkGrouND
on	 June	 18,	 2001,	 Loyd	 was	 arrested	 and	 cited	 for	 driving	

under	 the	 influence	 of	 alcoholic	 liquor	 (DuI).	 on	 June	 29,	
Loyd	 was	 charged	 in	 county	 court	 with	 second-offense	 DuI	
under	 omaha	 Mun.	 Code,	 ch.	 36,	 art.	 III,	 §	 36-115	 (1998).	
Loyd	 moved	 to	 quash	 the	 complaint,	 arguing	 that	 the	 penalty	
provisions	of	the	ordinance	are	inconsistent	with	Neb.	rev.	stat.	
§	60-6,196	(Cum.	supp.	2000).	on	august	16,	2001,	the	county	
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court	granted	Loyd’s	motion	to	quash.	the	state	filed	an	excep-
tion,	 and	 on	 January	 24,	 2003,	 we	 issued	 an	 opinion	 wherein	
we	 agreed	 that	 the	 provisions	 were	 inconsistent	 and	 overruled	
the	state’s	exception.1

on	 March	 18,	 2003,	 Loyd	 was	 charged	 by	 complaint	 in	
the	 county	 court	 with	 second	 offense	 DuI	 in	 violation	 of	
§	 60-6,196(2).	 Loyd	 filed	 a	 motion	 for	 absolute	 discharge,	
asserting	 that	 the	 complaint	 had	 not	 been	 filed	 within	 the	
18-month	 statute	 of	 limitations	 set	 forth	 in	 §	 29-110(1).	 Loyd	
also	 filed	 a	 supplemental	 motion	 to	 discharge	 based	 upon	 his	
federal	 and	 state	 constitutional	 rights	 to	 a	 speedy	 trial.	 on	
May	 22,	 the	 county	 court	 denied	 Loyd’s	 motion	 to	 discharge,	
and	 on	 December	 4,	 the	 court	 denied	 Loyd’s	 supplemental	
motion	 to	 discharge.	 Loyd	 appealed	 to	 the	 district	 court	 from	
both	 orders.	 the	 district	 court	 found	 no	 violation	 of	 Loyd’s	
rights	 to	 a	 speedy	 trial,	 and,	without	discussing	Loyd’s	 statute	
of	 limitations	 argument,	 the	 district	 court	 affirmed	 the	 deci-
sion	of	the	county	court.	Loyd	then	appealed	to	this	court,	and	
we	affirmed.2

In	State v. Loyd,3	we	pointed	out	 that	a	motion	 to	discharge	
is	 generally	 not	 the	 means	 by	 which	 a	 statute	 of	 limitations	
defense	 is	 raised	 in	 a	 criminal	 proceeding.	 We	 determined,	
however,	 that	 Loyd’s	 motion	 to	 discharge	 was	 in	 substance	 a	
motion	 to	 quash,	 and	 we	 treated	 it	 as	 such.	We	 further	 deter-
mined,	 however,	 that	 an	 order	 overruling	 a	 motion	 to	 quash	
raising	a	statute	of	limitations	defense	is	not	a	final,	appealable	
order.	 In	 addition,	 although	 the	 county	 court’s	 order	 overrul-
ing	 Loyd’s	 supplemental	 motion	 to	 discharge	 on	 speedy	 trial	
grounds	 was	 a	 final,	 appealable	 order,	 we	 determined	 it	 did	
not	 confer	 jurisdiction	 upon	 the	 supreme	 Court	 to	 consider	
Loyd’s	 statute	 of	 limitations	 arguments.	 accordingly,	 we	 did	
not	address	those	arguments.	With	regard	to	Loyd’s	speedy	trial	
argument,	 we	 determined	 that	 because	 the	 delay	 relied	 upon	
by	Loyd	 for	his	 speedy	 trial	 argument	occurred	before	he	was	

	 1	 see	State v. Loyd, 265	Neb.	232,	655	N.W.2d	703	(2003).
	 2	 see	State v. Loyd,	269	Neb.	762,	696	N.W.2d	860	(2005).
	 3	 Id.



charged,	 Loyd’s	 constitutional	 right	 to	 a	 speedy	 trial	 had	 not	
been	 implicated	 and	 that,	 therefore,	 his	 speedy	 trial	 argument	
was	without	merit.

thereafter,	 Loyd	 was	 tried	 in	 the	 county	 court.	 on	 august	
4,	 2005,	 Loyd	 was	 found	 guilty	 of	 second-offense	 DuI.	 Loyd	
appealed	 to	 the	district	 court	 the	county	court’s	 finding	 that	he	
was	 guilty	 of	 second-offense	 DuI	 and	 the	 county	 court’s	 May	
22,	 2003,	 denial	 of	 his	 motion	 for	 absolute	 discharge.	 Loyd	
alleged	 that	 the	 March	 18,	 2003,	 complaint	 should	 have	 been	
dismissed	 because	 it	 was	 not	 filed	 within	 18	 months	 after	 the	
alleged	 criminal	 act	 took	 place.	the	 district	 court	 affirmed	 the	
decision	of	the	county	court.	Loyd	now	appeals	to	this	court.

assIGNMeNt	oF	error
Loyd	asserts	that	the	district	court	erred	in	failing	to	find	that	

the	 March	 18,	 2003,	 complaint	 should	 be	 dismissed	 because	
it	 was	 not	 filed	 within	 18	 months	 after	 Loyd	 committed	 the	
alleged	criminal	act.

staNDarD	oF	reVIeW
[1]	 statutory	 interpretation	 presents	 a	 question	 of	 law,	 for	

which	 an	 appellate	 court	 has	 an	 obligation	 to	 reach	 an	 inde-
pendent	 conclusion	 irrespective	 of	 the	 determination	 made	 by	
the	court	below.4

aNaLYsIs
the	 question	 before	 us	 in	 the	 present	 appeal	 is	 whether	

the	 March	 18,	 2003,	 complaint	 was	 timely	 filed.	at	 the	 time,	
§	 29-110(1)	 provided	 that	 no	 person	 shall	 “be	 prosecuted,	
tried,	 or	 punished	 for	 any	 misdemeanor	 or	 other	 indictable	
offense	 below	 the	 grade	 of	 felony	 .	 .	 .	 unless	 the	 indictment,	
information,	or	action	for	the	same	shall	be	found	or	instituted	
within	 one	 year	 and	 six	 months	 from	 the	 time	 of	 committing	
the	offense.”	section	29-110(1)	further	provided,	however,	 that	
“[i]f	 any	 indictment,	 information,	 or	 suit	 is	 quashed	 .	 .	 .	 the	
time	 during	 the	 pendency	 of	 such	 indictment,	 information,	 or	
suit	 so	 quashed	 .	 .	 .	 shall	 not	 be	 reckoned	 within	 this	 statute	

	 4	 State v. Gozzola,	273	Neb.	309,	729	N.W.2d	87	(2007).

	 state	v.	LoYD	 207

	 Cite	as	275	Neb.	205



208	 275	Nebraska	reports

so	 as	 to	 bar	 any	 new	 indictment,	 information,	 or	 suit	 for	 the	
same	offense.”

Loyd	was	arrested	 for	DuI	on	June	18,	2001.	based	on	 that	
incident,	a	complaint	was	filed	on	June	29,	charging	Loyd	with	
a	 violation	 of	 omaha	 Mun.	 Code,	 ch.	 36,	 art.	 III,	 §	 36-115.	
that	 complaint	 was	 quashed	 by	 order	 of	 the	 county	 court	 on	
august	 16,	 and,	 on	 appeal,	 we	 overruled	 the	 state’s	 exception	
to	 the	 court’s	 order.5	the	 state	 then	 filed	 the	 March	 18,	 2003,	
complaint.	 this	 complaint	 is	 also	 based	 on	 Loyd’s	 June	 18,	
2001,	arrest,	but	charges	Loyd	with	violation	of	§	60-6,196(2).	
because	 this	 complaint	 was	 filed	 more	 than	 18	 months	 after	
Loyd’s	June	18	arrest,	it	is	untimely	unless	the	tolling	provision	
under	§	29-110(1)	applied.

In	order	for	the	tolling	provision	under	§	29-110(1)	to	apply,	
the	subsequent	indictment,	information,	or	suit	must	charge	the	
“same	 offense”	 as	 the	 prior	 indictment,	 information,	 or	 suit.	
the	applicability	of	§	29-110(1)	in	the	present	case	depends	in	
part	on	whether	“offense”	constitutes	the	conduct	of	the	defen-
dant	or	the	charge	itself.	We	have	not	previously	considered	the	
definition	of	“offense”	for	purposes	of	§	29-110,	and	it	has	not	
been	defined	by	the	Legislature	in	this	context.

[2]	 In	 the	absence	of	 anything	 to	 the	contrary,	 statutory	 lan-
guage	is	to	be	given	its	plain	and	ordinary	meaning.6	In	State v. 
Stabler,7	 a	 defendant	 was	 first	 convicted	 of	 refusing	 to	 submit	
to	 a	 chemical	 test	 and	 was	 then	 convicted	 of	 DuI	 based	 on	
the	 same	 conduct.	 the	 defendant	 appealed,	 arguing	 that	 the	
Double	Jeopardy	Clause	barred	his	subsequent	DuI	conviction.	
this	court	affirmed	 the	defendant’s	convictions,	concluding	 the	
convictions	 did	 not	 constitute	 the	 same	 offense	 because	 they	
required	 different	 elements	 of	 proof.	 We	 explained	 that	 “[i]n	
determining	 whether	 two	 charges	 constitute	 the	 same	 offense,	
the	 test	 to	 be	 applied	 is	 whether	 each	 charge	 requires	 proof	 of	
different	facts.”8	We	further	explained	that

	 5	 see	Loyd, supra note	1.
	 6	 State v. Prater,	268	Neb.	655,	686	N.W.2d	896	(2004).
	 7	 State v. Stabler,	209	Neb.	298,	306	N.W.2d	925	(1981).
	 8	 Id. at	300,	306	N.W.2d	at	926.



“a	distinction	exists	between	an	offense	and	 the	unlawful	
act	out	of	which	it	arises,	it	being	possible	that	two	or	more	
distinct	offenses	may	grow	out	of	 the	same	transaction	or	
act;	and	the	rule	that	a	person	cannot	be	twice	put	in	jeop-
ardy	 for	 the	 same	 offense	 has	 no	 application	 where	 two	
separate	and	distinct	crimes	are	committed	by	one	and	the	
same	act,	 because	 the	 constitutional	 inhibition	 is	 directed	
to	the	identity	of	the	offense	and	not	to	the	act.	.	.	.”9

a	review	of	§§	36-115	and	60-6,196	reveals	 that	 they	create	
the	same	offense.	at	the	time	of	Loyd’s	citation,	a	DuI	convic-
tion	under	§	36-115	 required	proof	 that	 the	defendant	operated	
or	 was	 in	 actual	 physical	 control	 of	 a	 motor	 vehicle	 while	 (1)	
under	 the	 influence	of	 alcoholic	 liquor	or	 any	drug,	 (2)	having	
a	concentration	of	 .10	of	1	gram	or	more	by	weight	of	alcohol	
per	 100	 milliliters	 of	 blood,	 or	 (3)	 having	 a	 concentration	 of	
.10	 of	 1	 gram	 or	 more	 by	 weight	 of	 alcohol	 per	 210	 liters	 of	
breath.	 these	 were	 the	 same	 elements	 of	 the	 crime	 of	 DuI	
under	§	60-6,196.	accordingly,	we	conclude	that	the	March	18,	
2003,	complaint	filed	against	Loyd	charging	him	with	violating	
§	60-6,196	charged	the	same	offense	as	the	June	29,	2001,	com-
plaint	filed	against	him	asserting	a	violation	of	§	36-115.

Having	determined	that	§§	36-115	and	60-6,196	charged	the	
same	offense,	we	now	turn	to	Loyd’s	argument	on	appeal.	Loyd	
asserts	 that	“pendency”	under	§	29-110	includes	only	 that	 time	
the	 complaint	 was	 before	 the	 county	 court,	 or	 from	 June	 29	
through	august	16,	2001,	a	 total	of	48	days.	He	maintains	 that	
“pendency”	does	not	include	the	time	period	in	which	the	state	
appealed	to	the	district	court	and	to	this	court	the	county	court’s	
order	 granting	 Loyd’s	 motion	 to	 quash.	as	 pointed	 out	 by	 the	
district	 court,	 under	 Loyd’s	 logic,	 the	 statute	 of	 limitations	 to	
file	 a	 complaint	 against	 Loyd	 was	 extended	 from	 December	
18,	 2002,	 by	 48	 days,	 or	 until	 February	 4,	 2003.	 the	 district	
court	actually	states	“February	3,	2003.”	However,	counting	48	
days	 forward	 from	 December	 18,	 2002,	 results	 in	 February	 4,	
2003.	because	 the	 second	complaint	was	not	 filed	until	March	
18,	 2003,	 Loyd	 argues	 the	 complaint	 is	 barred	 by	 the	 statute	
of	limitations.

	 9	 Id. at	301,	306	N.W.2d	at	926.
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In	the	context	of	a	condemnation	case,	we	have	analyzed	the	
word	 “pending.”	We	 have	 stated	 that	 when	 an	 appeal	 is	 taken	
from	the	district	court	to	the	supreme	Court,	“pending”	means	
the	time	period	from	the	lawsuit’s	inception	until	the	final	judg-
ment.10	 In	 Pieper v. City of Scottsbluff,11 we	 discussed	 in	 part	
Neb.	rev.	stat.	§	76-720	 (Cum.	supp.	1963),	which	addresses	
appeals	 by	 a	 condemnee	 from	 an	 award	 of	 an	 appraiser	 in	 an	
eminent	 domain	 action.	 In	 1963,	 Neb.	 rev.	 stat.	 §	 76-720.01	
(Cum.	supp.	1963)	was	added	and	reads	 that	“[t]he	provisions	
of	 section	 76-720	 shall	 apply	 to	 any	 case	 now	 or	 hereafter	
pending	an	appeal	from	the	award	of	the	appraisers	as	provided	
in	 section	 76-710.”	 on	 appeal,	 the	 City	 of	 scottsbluff	 argued	
that	 the	 amendments	 to	 §	 76-710	 applied	 only	 to	 an	 appeal	
from	the	award	of	an	appraiser	made	in	the	county	court	to	the	
district	court	and	not	when	an	appeal	is	taken	from	the	district	
court	to	the	Nebraska	supreme	Court.	rejecting	the	city’s	argu-
ment,	this	court	explained:

the	 word	 “pending”	 means:	 “begun,	 but	 not	 yet	 com-
pleted;	 unsettled;	 undetermined;	 in	 process	 of	 settlement	
or	 adjustment.	 thus,	 an	 action	 or	 suit	 is	 ‘pending’	 from	
its	inception	until	the	rendition	of	final	judgment.”	black’s	
Law	 Dictionary	 (3d	 ed.),	 p.	 1345.	 see,	 also,	 Wentworth	
v.	town	of	Farmington,	48	N.H.	207	 [(1868)];	Mauney	v.	
pemberton,	 75	 N.C.	 219	 [(1876)];	 ex	 parte	 Munford,	 57	
Mo.	603	 [(1874)];	Cain	v.	French,	 29	Cal.	app.	725,	 156	
p.	518	[(1916)].	therefore,	the	act	applies	when	an	appeal	
is	taken	from	the	district	court	to	this	court.12

We	 conclude	 that	 Loyd’s	 case	 remained	 pending	 while	 on	
appeal	 to	the	district	court	and	this	court.	the	statute	of	 limita-
tions	 under	 §	 29-110(1)	 was	 tolled	 during	 that	 period,	 and	 the	
March	18,	2003,	complaint	was	timely	filed.

CoNCLusIoN
For	the	reasons	discussed	above,	we	affirm.

Affirmed.

10	 see	Pieper v. City of Scottsbluff,	176	Neb.	561,	126	N.W.2d	865	(1964).
11	 Id.
12	 Id.	at	588-89,	126	N.W.2d	at	880.
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Wright, J.
Nature	oF	Case

this	 case	 involves	 the	 determination	 of	 a	 patient’s	 abil-
ity	 to	 pay	 for	 mental	 health	 care	 provided	 by	 the	 Nebraska	
Department	of	Health	and	Human	services	 (DHHs).	the	 issue	
is	 whether	 DHHs	 properly	 determined	 roy	t.	 Holmes’	 ability	
to	pay	for	his	care.
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sCope	oF	reVIeW
[1]	a	judgment	or	 final	order	 rendered	by	a	district	court	 in	

a	 judicial	 review	pursuant	 to	 the	administrative	procedure	act	
may	be	reversed,	vacated,	or	modified	by	an	appellate	court	for	
errors	 appearing	 on	 the	 record.	When	 reviewing	 an	 order	 of	 a	
district	court	under	the	administrative	procedure	act	for	errors	
appearing	 on	 the	 record,	 the	 inquiry	 is	 whether	 the	 decision	
conforms	 to	 the	 law,	 is	 supported	 by	 competent	 evidence,	 and	
is	neither	arbitrary,	capricious,	nor	unreasonable.	Belle Terrace 
v. State,	274	Neb.	612,	742	N.W.2d	237	(2007).

FaCts
Holmes	 received	 inpatient	 treatment	at	 the	Norfolk	regional	

Center	 (NrC)	 from	 December	 3,	 2003,	 to	april	 21,	 2004.	 He	
also	 received	 outpatient	 treatment	 at	 the	 NrC	 from	 May	 4,	
2004,	to	July	7,	2005.

on	 February	 17,	 2004,	 DHHs	 notified	 patricia	 G.	 Holmes	
(patricia),	 Holmes’	 mother	 and	 conservator,	 by	 letter	 that	 it	
had	determined	that	Holmes	was	able	 to	pay	for	his	care	at	 the	
NrC.	DHHs	informed	patricia	that	for	each	month	Holmes	was	
in	 treatment,	 she	was	obligated	 to	pay	Holmes’	social	security	
benefits	 ($1,071	 in	 2003;	 $1,087	 in	 2004),	 less	 a	 $50	 personal	
needs	allowance,	plus	2	percent	of	his	chargeable	assets	(which	
DHHs	 calculated	 to	 be	 $1,078)	 for	 the	 cost	 of	 his	 treatment	
at	 the	 NrC.	 DHHs	 determined	 Holmes’	 chargeable	 assets	 by	
deducting	 his	 credit	 card	 balance	 of	 $1,200	 and	 his	 dependent	
deduction	of	$4,000	from	the	assessed	value	of	his	home,	which	
was	$59,100.	based	on	those	calculations,	Holmes’	total	charge-
able	assets	were	$53,900.	DHHs	determined	that	Holmes’	“total	
ability	 to	 pay”	 for	 his	 care	 was	 $2,099	 effective	 December	 3,	
2003,	 and	 $2,115	 effective	 January	 1,	 2004,	 for	 each	 follow-
ing	month.

patricia	 filed	 a	 “Written	 appeal	 and	 request	 for	 Hearing”	
with	 DHHs.	 she	 argued	 that	 DHHs’	 action	 against	 Holmes’	
social	 security	 benefits	 was	 barred	 by	 federal	 law	 and	 that	
she	 had	 no	 obligation	 to	 pay	 the	 social	 security	 benefits	
to	DHHs.

at	 an	 administrative	 hearing	 on	 January	 10,	 2006,	 DHHs	
offered	 into	 evidence	 exhibit	 22,	 a	 revised	 determination	 of	



Holmes’	ability	to	pay	for	his	inpatient	care,	as	well	as	DHHs’	
determination	 of	 Holmes’	 ability	 to	 pay	 for	 his	 outpatient	
care.	 DHHs’	 revised	 determination	 included	 the	 mortgage	 on	
Holmes’	 house	 as	 a	 liability,	 which	 changed	 his	 total	 liabili-
ties	 from	 $1,200	 to	 $49,216.34	 and,	 therefore,	 decreased	 the	
amount	 of	 his	 chargeable	 assets	 from	 $1,078	 to	 $117.67.	
Consequently,	 this	reduced	Holmes’	 total	ability	 to	pay	for	his	
inpatient	 care	 to	 $1,138.67	 effective	 December	 3,	 2003,	 and	
$1,154.67	effective	January	1,	2004,	for	each	following	month.	
Holmes’	 ability	 to	 pay	 for	 his	 outpatient	 care	 was	 determined	
by	subtracting	$730	from	his	social	security	benefits	of	$1,087	
and	 then	 adding	 $117.67	 (2	 percent	 of	 his	 chargeable	 assets).	
this	amounted	to	$474.67.

During	 the	 hearing,	 DHHs	 acknowledged	 that	 its	 calcula-
tions	for	 inpatient	and	outpatient	care	did	not	 take	into	account	
Holmes’	 monthly	 liabilities,	 including	 the	 monthly	 mortgage	
payment	 of	 $604.41	 and	 the	 utilities	 for	 his	 house.	 However,	
DHHs’	 representative	 testified	 that	 DHHs	 had	 not	 been	 pro-
vided	 with	 that	 information	 and	 that	 even	 if	 provided	 with	 the	
information,	 DHHs	 would	 consider	 these	 monthly	 liabilities	
only	 in	 an	undue	hardship	determination.	because	Holmes	had	
excess	assets,	he	would	not	qualify	for	such	a	determination.

In	response,	patricia	offered	into	evidence	exhibit	20,	which	
provided	 the	 monthly	 calculations	 of	 Holmes’	 mortgage	 pay-
ment,	 his	 utilities,	 and	 his	 food.	 When	 asked	 if	 the	 new	 evi-
dence	 rendered	 DHHs’	 calculations	 incorrect,	 DHHs’	 repre-
sentative	stated	that	she	would	have	“some	more	questions	that	
need	to	be	answered”	in	relation	to	whether	that	would	change	
her	calculations.

DHHs’	 calculations	 of	 Holmes’	 ability	 to	 pay	 did	 not	 pro-
vide	 for	 the	 equity	 in	 his	 house	 to	 be	 set	 off	 from	 his	 charge-
able	 assets	 because	 Holmes	 was	 “not	 living	 in	 home.”	 DHHs	
regulations	 provide	 that	 “[c]hargeable	 assets	 of	 the	 client	 may	
exclude:	 .	 .	 .	2.	the	fair	market	value	or	equity	 in	a	home	if	 it	
can	 be	 reasonably	 assumed	 that	 the	 client	 will,	 in	 the	 future,	
reside	 in	 the	 dwelling.”	 see	 202	 Neb.	 admin.	 Code,	 ch.	 1,	
§	002	(2003).

to	 show	 that	 it	 would	 be	 reasonable	 to	 assume	 Holmes	
would	 not,	 in	 the	 future,	 reside	 in	 his	 house,	 DHHs	 offered	
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into	 evidence	 the	 NrC’s	 admission	 record	 for	 Holmes	 dated	
December	 3,	 2003.	 Holmes	 gave	 his	 address	 as	 3216	 North	
120th	 Court,	apartment	 No.	 28,	 in	 omaha,	 which	 was	 not	 the	
address	of	his	house.	a	financial	questionnaire	dated	December	
9,	2003,	stated	that	Holmes	had	been	living	at	3216	North	120th	
Court	for	a	period	of	5	to	6	months.	under	the	“HoMe”	section	
of	the	financial	questionnaire	signed	by	Holmes	was	the	follow-
ing:	“Don’t	live	in	it[.]	2310	N.	48th	st.,	omaha,	Ne.”

at	 the	 hearing,	 patricia	 testified	 that	 Holmes	 did	 not	 pres-
ently	 live	 in	 the	 house.	 patricia	 explained	 that	 Holmes	 had	
moved	 back	 into	 his	 house	 for	 a	 short	 time	 after	 he	 was	
released	 from	 the	 NrC,	 but	 that	 in	 June	 2004,	 he	 moved	 into	
an	 apartment	 pursuant	 to	 a	 recommendation	 from	 his	 doctor.	
patricia	 testified	 that	 an	order	 authorizing	 the	 sale	of	Holmes’	
house	 was	 entered	 in	 July	 2005,	 but	 that	 the	 house	 had	 not	
yet	 been	 sold.	 she	 stated	 that	 the	 house	 was	 listed	 through	 a	
real	estate	broker	for	around	$95,000	and	that	even	though	the	
price	had	been	reduced	from	$129,000,	the	broker	had	received	
no	offers.

after	the	hearing,	the	parties	submitted	briefs.	DHHs’	direc-
tor	 found	 that	 DHHs’	 calculations	 were	 consistent	 with	 the	
rules	and	regulations	and	therefore	must	be	affirmed.	the	direc-
tor	stated	that	although	the	testimony	of	DHHs’	representative	
was	inconsistent,	her	final	testimony	was	that	the	ability-to-pay	
calculations	 found	 in	 exhibit	 22	 were	 done	 correctly	 and	 that	
the	“‘liabilities’”	set	forth	in	exhibit	20	would	be	used	only	in	
an	undue	hardship	determination.

patricia	 appealed	 the	 director’s	 decision	 to	 the	 Lancaster	
County	 District	 Court,	 claiming	 that	 DHHs’	 determination	 of	
Holmes’	 ability	 to	 pay	 was	 erroneous	 because	 DHHs	 did	 not	
consider	all	of	Holmes’	liabilities	in	determining	his	chargeable	
assets	and	his	available	unearned	income.

the	 district	 court	 concluded	 that	 only	 events	 that	 occurred	
prior	to	February	2004	(when	DHHs	determined	Holmes’	abil-
ity	 to	 pay)	 were	 relevant	 to	 the	 determination	 of	 whether	 it	
was	reasonable	to	assume	Holmes	would	return	to	his	house	at	
some	 time	 in	 the	 future.	 the	 court	 found	 that	 as	 of	 February	
2004,	 Holmes	 had,	 previous	 to	 his	 commitment	 to	 the	 NrC,	



resided	 in	 the	 house	 for	 many	 years.	 It	 ignored	 the	 fact	 that	
Holmes	listed	an	address	that	was	different	from	the	address	of	
his	house.	It	also	ignored	the	financial	questionnaire	signed	by	
Holmes	 that	 stated	 he	 had	 been	 living	 at	 an	 address	 different	
than	his	house	for	a	period	of	5	to	6	months.

the	 district	 court	 concluded	 that	 there	 was	 no	 evidence	
whether,	as	of	February	2004,	it	was	reasonable	to	assume	that	
Holmes	 would	 return	 to	 his	 house	 at	 some	 time	 in	 the	 future.	
the	court	determined	that	pursuant	to	DHHs	regulations,	DHHs	
was	required	to	conduct	an	analysis	as	to	whether,	at	the	time	of	
its	ability-to-pay	determination	in	February	2004,	Holmes	might	
reasonably	 be	 expected	 to	 live	 in	 his	 house	 in	 the	 future,	 and	
that	because	DHHs	had	not	done	so,	the	case	must	be	remanded	
so	that	DHHs	could	conduct	such	an	analysis.

the	district	 court	also	determined	whether	Holmes’	monthly	
expenses,	including	his	mortgage	payment,	should	be	taken	into	
account	 by	 DHHs	 when	 considering	 his	 unearned	 income.	 It	
found	 that	 the	 “personal	needs	 allowance”	within	 the	unearned	
income	 category	 “must	 consider	 monthly	 liabilities	 under	 the	
Department	 rules.”	 the	 court	 noted	 the	 record	 reflected	 that	
DHHs	 had	 not	 conducted	 a	 personal	 needs	 allowance	 review.	
Instead,	 DHHs	 had	 reduced	 Holmes’	 monthly	 social	 security	
payment	by	the	amount	of	the	standard	of	need	allowance,	even	
though	 the	 figure	 was	 placed	 on	 the	 line	 for	 room	 and	 board	
allowance	 of	 the	 outpatient	 form	 and	 on	 the	 line	 for	 personal	
needs	 allowance	 of	 the	 inpatient	 form.	 the	 court	 concluded	
that	 reducing	 Holmes’	 unearned	 income	 by	 the	 amount	 of	 his	
mortgage	payment	while	reducing	the	value	of	the	home	by	the	
amount	 of	 the	 mortgage	 would	 not	 result	 in	 allowing	 Holmes	
double	 credit	 for	 the	 same	 liability.	 since	 the	 record	 did	 not	
reflect	 that	 a	 personal	 needs	 allowance	 analysis	 had	 been	 con-
ducted,	a	remand	was	required.

on	september	13,	2006,	the	district	court	remanded	the	case	
for	 further	 proceedings	 on	 the	 issue	 of	 whether	 it	 was	 reason-
able	in	February	2004	for	DHHs	to	assume	that	Holmes	would,	
in	 the	 future,	 reside	 in	 his	 house	 and	 for	 a	 personal	 needs	
allowance	 analysis	 to	 be	 conducted,	 including	 consideration	 of	
monthly	liabilities	under	DHHs	rules.
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assIGNMeNts	oF	error
DHHs	 and	 its	 director	 (hereinafter	 collectively	 DHHs)	

assign	 two	 errors:	 the	 district	 court	 erred	 (1)	 in	 ruling	 that	
DHHs	had	to	perform	an	analysis	of	Holmes’	ability	 to	return	
to	his	house	as	of	 the	 time	of	 the	ability-to-pay	determination	
and	 (2)	 in	 determining	 that	 the	 mortgage	 against	 the	 value	 of	
the	 house	 owned	 by	 Holmes	 must	 be	 considered	 as	 a	 liabil-
ity	 and	 that	 the	 mortgage	 payments	 must	 be	 deducted	 from	
Holmes’	unearned	income.

aNaLYsIs
In	general,	DHHs	is	required	to	assess	against	a	patient	such	

part	 of	 the	 cost	 of	 the	patient’s	 care	by	 a	 state	 hospital	 for	 the	
mentally	 ill	 as	 the	 patient	 is	 able	 to	 pay.	 see	 Neb.	 rev.	 stat.	
§	83-366	(reissue	1999).

[DHHs]	 shall	 determine	 the	 ability	 of	 a	 patient	 to	 pay	
by	 consideration	 of	 the	 following	 factors:	 (1)	 taxable	
income	 reportable	 under	 Nebraska	 law;	 (2)	 the	 patient’s	
age;	 (3)	 the	 number	 of	 his	 or	 her	 dependents	 and	 their	
ages	and	mental	and	physical	conditions;	 (4)	 the	patient’s	
length	 of	 care	 or	 treatment;	 (5)	 his	 or	 her	 liabilities;	 and	
(6)	his	or	her	assets	including	health	insurance	coverage.

Neb.	rev.	stat.	§	83-368	(reissue	1999).
DHHs	regulations	further	outline	the	process	to	be	followed	

in	determining	the	ability	of	a	patient	at	a	state	regional	center	
to	 pay	 for	 his	 or	 her	 own	 care.	 “ability	 to	 pay”	 is	 defined	 as	
“the	 amount	 determined	 by	 [DHHs]	 that	 the	 client	 or	 legally	
responsible	 relative	 can	 pay	 monthly	 towards	 the	 cost	 of	 ser-
vices.”	202	Neb.	admin.	Code,	ch.	1,	§	002.

When	a	patient	has	taxable	income,	DHHs	“must	first	deter-
mine	 the	ability	 to	pay	from	his/her	 taxable	 income.”	202	Neb.	
admin.	Code,	ch.	1,	§	009	(2003).	“taxable	income”	is	defined	
as	 “Nebraska	 taxable	 income	 after	 allowance	 of	 Nebraska	 per-
sonal	 exemption	 credits	 which	 are	 converted	 to	 income.”	 202	
Neb.	admin.	Code,	ch.	1,	§	002.

If	 a	 patient	 has	 insufficient	 taxable	 income	 to	 pay	 the	 cost	
of	 care,	 DHHs	 “must	 consider	 his/her	 chargeable	 assets	 for	
the	 purpose	 of	 paying	 those	 costs.”	 202	 Neb.	 admin.	 Code,	
ch.	 1,	 §	 010.01	 (2003).	 the	 “[c]hargeable	 assets	 of	 a	 client”	



are	 defined	 to	 exclude	 “[t]he	 fair	 market	 value	 or	 equity	 in	 a	
home	if	it	can	be	reasonably	assumed	that	the	client	will,	in	the	
future,	 reside	 in	 the	 dwelling.”	 202	 Neb.	admin.	 Code,	 ch.	 1,	
§	002.

Finally,	after	taxable	income	and	chargeable	assets	have	been	
considered,	 unearned	 income	 is	 considered.	 202	 Neb.	 admin.	
Code,	 ch.	 1,	 §	 010.03	 (2003).	 unearned	 income	 is	 defined	 as,	
but	 not	 limited	 to,	 social	 security	 benefits,	 railroad	 retirement	
benefits,	 military	 service	 benefits,	 unemployment	 compensa-
tion,	 disability	 benefits,	 workers’	 compensation,	 alimony,	 child	
support,	and	sick	pay	received	on	behalf	of	the	client.	202	Neb.	
admin.	Code,	ch.	1,	§	002.	also	considered	 in	 this	process	are	
liabilities,	 age,	 and	 the	 number	 of	 his	 or	 her	 dependents.	 202	
Neb.	admin.	Code,	ch.	1,	§	008	(2003).

because	Holmes	had	no	taxable	income,	DHHs	first	 looked	
to	 his	 chargeable	 assets	 for	 the	 purpose	 of	 determining	 his	
ability	 to	 pay.	 DHHs	 determined	 that	 the	 equity	 in	 his	 house	
qualified	 as	 a	 chargeable	 asset.	 DHHs	 argues	 that	 implicit	 in	
its	 determination	 was	 that	 Holmes	 would	 not,	 in	 the	 future,	
reside	in	his	house.	It	further	claims	that	the	evidence	adduced	
at	 the	 administrative	 hearing	 supports	 a	 determination	 that	 it	
was	 reasonable	 to	assume	 that	Holmes	would	not	 return	 to	his	
house	in	the	future.

at	 oral	 argument,	 Holmes’	 attorney	 conceded	 that	 it	 was	
reasonable	 to	 assume	 Holmes	 would	 not	 return	 to	 his	 house.	
We	conclude	that	the	evidence	supported	this	determination	and	
that	 the	 district	 court	 erred	 in	 remanding	 the	 case	 for	 further	
consideration	of	this	issue.

Next,	DHHs	assigns	as	error	the	district	court’s	determination	
that	 DHHs	 must	 deduct	 Holmes’	 monthly	 mortgage	 payments	
from	his	unearned	 income.	the	 issue	here	 is	whether	DHHs	is	
required	to	consider	Holmes’	monthly	mortgage	payment,	utili-
ties,	and	food	costs	when	it	calculated	unearned	income.

a	 portion	 of	 the	 Nebraska	 administrative	 Code	 entitled	
“FaCtors	CoNsIDereD	IN	DeterMINING	abILItY	to	
paY”	states:	“the	client’s	ability	to	pay	must	be	determined	by	
[DHHs]	 based	 on	 his/her	 taxable	 income,	 chargeable	 assets,	
and	 unearned	 income.	 Liabilities,	 age,	 and	 the	 number	 of	 his/
her	 dependents	 are	 also	 considered	 in	 this	 process.”	 see	 202	
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Neb.	admin.	Code,	ch.	1,	§	008.	In	relation	to	the	entire	ability-
to-pay	 regulatory	 scheme,	 there	 are	 three	 separate	 categories	
under	which	a	client’s	ability	to	pay	must	be	determined:	taxable	
income,	chargeable	assets,	and	unearned	income.	each	of	those	
categories	may	consider	the	client’s	liabilities,	age,	and	number	
of	dependents	to	the	extent	stated	within	the	regulations.

the	chargeable	assets	category	states	 that	 it	 includes	consid-
eration	of	 liabilities.	the	definition	of	“[c]hargeable	assets	of	a	
client”	 excludes	 “[l]iabilities	 substantiated	 by	 the	 client.”	 202	
Neb.	admin.	 Code,	 ch.	 1,	 §	 002.	 the	 definitions	 of	 “[t]axable	
income”	and	“[u]nearned	income”	do	not	mention	the	consider-
ation	of	 liabilities.	 202	Neb.	admin.	Code,	 ch.	 1,	 §	002.	thus,	
through	 the	 express	 inclusion	 of	 liabilities	 in	 the	 “[c]hargeable	
assets”	category	and	the	exclusion	of	the	term	“liability”	in	both	
the	“[t]axable	income”	and	“[u]nearned	income”	categories,	we	
conclude	that	 the	regulations	intended	that	 liabilities	be	consid-
ered	only	under	the	chargeable	assets	category.

[2,3]	our	interpretation	of	these	regulations	is	similar	to	that	
of	 a	 statute.	agency	 regulations	 that	 are	 properly	 adopted	 and	
filed	with	 the	secretary	of	state	of	Nebraska	have	 the	effect	of	
statutory	law.	Val-Pak of Omaha v. Department of Revenue,	249	
Neb.	776,	545	N.W.2d	447	(1996).	the	meaning	of	a	statute	 is	
a	question	of	law,	and	a	reviewing	court	is	obligated	to	reach	its	
conclusion	 independent	 of	 the	 court	 below	 and	 the	 administra-
tive	agency.	see	Centra, Inc. v. Chandler Ins. Co.,	248	Neb.	844,	
540	N.W.2d	318	(1995).

However,	this	does	not	preclude	liabilities	from	being	consid-
ered	elsewhere	 if	 the	 regulations	allow	 for	 such	consideration.	
DHHs	regulations	state:	“at	the	request	of	the	client	or	legally	
responsible	relative,	[DHHs]	may	consider	other	factors	deter-
mined	to	be	relevant	in	the	interest	of	avoiding	undue	financial	
hardships.	 these	 factors	 may	 include	 average	 net	 monthly	
income,	 monthly	 liabilities,	 and	 federal	 poverty	 guidelines.”	
202	Neb.	admin.	Code,	ch.	1,	§	008.03	(2003).

In	 the	 case	 at	 bar,	 Holmes	 did	 not	 request	 that	 DHHs	 con-
sider	 his	 monthly	 liabilities,	 including	 his	 monthly	 mortgage	
payment,	utilities,	and	food	costs,	until	the	time	of	the	hearing.	
at	 the	 hearing,	 DHHs’	 representative	 testified	 that	 Holmes’	
monthly	 liabilities	 would	 be	 considered	 only	 in	 an	 undue	



	hardship	 determination.	 she	 testified	 that	 because	 Holmes	 had	
chargeable	 assets,	 he	 would	 not	 qualify	 for	 relief	 through	
the	 undue	 hardship	 review.	 because	 we	 have	 concluded	 that	
it	 was	 reasonable	 to	 assume	 Holmes	 would	 not	 return	 to	 his	
house,	 we	 determine	 that	 Holmes	 had	 chargeable	 assets,	 and	
therefore,	 DHHs	 was	 not	 required	 to	 make	 an	 undue	 hard-
ship	determination.

In	determining	a	client’s	ability	to	pay	from	unearned	income,	
the	regulations	provide	 that	“a	client	with	unearned	 income	or	
benefits	must	have	the	ability	to	pay	the	amount	by	which	such	
unearned	income	or	benefits	exceed	the	sum	of:	1.	the	personal	
needs	 allowance	 established	 by	 [DHHs];	 and	 2.	 the	 standard	
of	 need	 allowance	 under	 the	 Medicaid	 program.”	 202	 Neb.	
admin.	Code,	ch.	1,	§	010.03.

DHHs	 determined	 that	 Holmes’	 personal	 needs	 allowance	
was	 $50	 for	 time	 spent	 in	 inpatient	 care	 and	 $730	 for	 time	
spent	 in	 outpatient	 care,	 and	 DHHs	 deducted	 these	 amounts	
from	his	unearned	 income	accordingly.	However,	DHHs	 incor-
rectly	 labeled	 the	 $730	 amount	 as	 only	 an	 allowance	 for	 room	
and	board.	the	$730	amount	represented	both	a	personal	needs	
allowance	 and	 a	 standard	of	need	 allowance	 for	 the	 time	 spent	
in	 outpatient	 care.	 see	 Neb.	 rev.	 stat.	 §	 68-1006.01	 (reissue	
2003)	(providing	that	$730	standard	of	need	allowance	includes	
$50	personal	needs	allowance).

DHHs’	 representative	 testified	 that	 the	 $50	 amount	 was	 a	
personal	 needs	 allowance	 and	 that	 a	 standard	 of	 need	 allow-
ance	 was	 not	 available	 to	 inpatient	 clients.	 DHHs	 regulations	
provide	 that	 the	 personal	 needs	 allowance	 “is	 established	 by	
[DHHs]	or	based	on	Medical	assistance	guidelines.”	202	Neb.	
admin.	Code,	ch.	1,	§	002.	the	Medical	assistance	guidelines	
used	by	 the	Department	 to	 establish	 the	personal	needs	allow-
ance	 were	 phrased	 as	 “standard	 of	 need	 for	 –	 Nursing	 Home,	
public	 Institution	 for	 the	treatment	of	Mental	Diseases	 and/or	
Mental	retardation”	and	provided	for	a	$50	allowance.

because	of	 the	way	 the	Medical	assistance	guidelines	were	
phrased—including	 the	 term	 “standard	 of	 need”—the	 district	
court	found	that	DHHs	had	made	only	a	standard	of	need	allow-
ance	 assessment	 but	 had	 called	 it	 a	 personal	 needs	 allowance.	
In	actuality,	DHHs	had	calculated	a	personal	needs	allowance,	
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albeit	 confusingly.	 and	 since	 no	 standard	 of	 need	 allowance	
was	available	for	inpatient	care,	DHHs’	assessment	of	Holmes’	
personal	 needs	 allowance	 was	 the	 only	 allowance	 that	 DHHs	
was	required	to	assess	for	inpatient	care.	thus,	DHHs	was	cor-
rect	 in	determining	 that	$50	should	be	deducted	 from	Holmes’	
unearned	income	for	the	time	he	spent	in	inpatient	care	and	that	
$730	 should	 be	 deducted	 from	 Holmes’	 unearned	 income	 for	
the	time	he	spent	in	outpatient	care.

CoNCLusIoN
the	 district	 court	 erred	 in	 requiring	 DHHs	 to	 perform	 an	

analysis	of	Holmes’	ability	to	return	to	his	house	as	of	the	time	
of	the	ability-to-pay	determination	made	by	DHHs	and	erred	in	
remanding	 the	 case	 for	 a	 personal	 needs	 analysis.	 DHHs	 was	
correct	 in	 its	 determination	 of	 Holmes’	 ability	 to	 pay	 for	 his	
care	 from	 the	 NrC.	We	 therefore	 reverse	 the	 judgment	 of	 the	
district	 court	 for	 Lancaster	 County	 and	 remand	 the	 cause	 with	
directions	to	reinstate	the	director’s	order.

reverSed ANd remANded With direCtioNS.

lArry e. peterSeN ANd JoyCe A. peterSeN, huSbANd ANd Wife, 
AppelleeS, v. CeNtrAl pArk propertieS, iNC., et Al., 

AppelleeS, ANd reAlty liNC, iNC., doiNg buSiNeSS 
AS erA reAlty CeNter, gArNiShee-AppellANt.

745	N.W.2d	884
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	 1.	 Garnishment:	 Appeal	 and	 Error.	 Garnishment	 is	 a	 legal	 proceeding.	 to	 the	
extent	 factual	 issues	 are	 involved,	 the	 findings	 of	 a	 garnishment	 hearing	 judge	
have	 the	 effect	 of	 findings	 by	 a	 jury	 and,	 on	 appeal,	 will	 not	 be	 set	 aside	 unless	
clearly	wrong.

	 2.	 Judgments:	 Debtors	 and	 Creditors:	 Garnishment.	 upon	 establishing	 through	
pleadings	 and	 trial	 that	 the	 garnishee	 holds	 property	 or	 credits	 of	 the	 judgment	
debtor,	 the	 garnishee	 must	 then	 pay	 such	 amounts	 to	 the	 court	 in	 satisfaction	 of	
the	 judgment	against	 the	 judgment	debtor,	 subject	 to	certain	 statutory	exceptions	
with	regard	to	wages.

	 3.	 Garnishment:	 Pretrial	 Procedure.	 as	 a	 general	 rule,	 a	 garnishee	 owes	 a	 duty	
to	act	 in	good	faith	and	answer	fully	and	truthfully	all	proper	 interrogatories	pre-
sented	to	him.



	 4.	 ____:	 ____.	 a	 garnishee	 is	 expected	 to,	 in	 some	 appropriate	 manner,	 properly	
disclose	 all	 relevant	 facts	 within	 his	 knowledge	 at	 the	 time	 of	 submitting	 an	
answer	concerning	his	indebtedness	to	the	judgment	debtor	or	concerning	money	
or	property	of	the	judgment	debtor	then	in	his	possession.

appeal	 from	 the	 District	 Court	 for	 Hall	 County:	 JAmeS 
liviNgStoN,	Judge.	affirmed.

todd	V.	elsbernd,	of	bradley,	elsbernd,	emerton,	andersen	&	
kneale,	p.C.,	for	appellant.

Mark	 porto,	 of	 shamberg,	 Wolf,	 McDermott	 &	 Depue,	 for	
appellee	Jennifer	a.	bauer.

heAviCAN, C.J., Wright, CoNNolly, gerrArd, StephAN, 
mCCormACk, and	miller-lermAN, JJ.

Wright, J.
Nature	oF	Case

Jennifer	a.	bauer	filed	an	application	to	determine	the	liabil-
ity	 of	 the	 garnishee,	 realty	 Linc,	 Inc.,	 doing	 business	 as	 era	
realty	 Center.	 bauer	 sought	 to	 collect	 on	 a	 judgment	 entered	
against	e.W.	skala.	the	Hall	County	District	Court	determined	
that	 Gary	 thompson,	 president	 of	 realty	 Linc,	 had	 not	 accu-
rately	 answered	 garnishment	 interrogatories.	 the	 court	 entered	
judgment	 against	 realty	 Linc	 in	 the	 amount	 of	 $19,137	 plus	
costs.	realty	Linc	appeals.

sCope	oF	reVIeW
[1]	 Garnishment	 is	 a	 legal	 proceeding.	to	 the	 extent	 factual	

issues	are	involved,	the	findings	of	a	garnishment	hearing	judge	
have	 the	 effect	 of	 findings	 by	 a	 jury	 and,	 on	 appeal,	 will	 not	
be	set	aside	unless	clearly	wrong.	Spaghetti Ltd. Partnership v. 
Wolfe,	264	Neb.	365,	647	N.W.2d	615	(2002).

FaCts
on	May	13,	2004,	the	Merrick	County	Court	entered	a	judg-

ment	 on	 a	 promissory	 note	 for	 Larry	 e.	 petersen	 and	 Joyce	
a.	 petersen	 against	 four	 parties:	 Central	 park	 properties,	 Inc.;	
roland	 e.	 reynolds;	 bauer;	 and	 skala.	 the	 judgment	 with	
interest	 totaled	 $30,291.40.	 bauer	 filed	 a	 cross-claim	 against	
reynolds	and	skala,	and	the	court	entered	 judgment	for	bauer.	
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reynolds	 and	 skala	 were	 ordered	 to	 reimburse	 bauer	 for	 any	
payments	made	by	her	against	the	judgment.

In	 order	 to	 collect	 on	 the	 cross-claim,	 bauer	 sought	 to	
garnish	 wages	 from	 skala,	 who	 was	 a	 real	 estate	 agent	 with	
realty	 Linc.	 on	 september	 8,	 2006,	 a	 “summons	 and	 order	
of	Garnishment	in	aid	of	execution”	was	filed	in	Hall	County	
District	Court	naming	realty	Linc	as	 the	garnishee.	the	 judg-
ment	debtor	was	identified	as	skala,	and	the	judgment	creditor	
was	 identified	 as	 bauer.	 the	 summons	 informed	 realty	 Linc	
that	 it	was	required	by	law	to	answer	 the	attached	interrogato-
ries	 and	 to	 file	 them	 within	 10	 days.	 the	 summons	 indicated	
that	realty	Linc	was	obligated	to	hold	any	wages	due	to	skala	
to	the	extent	of	the	amount	due	and	to	pay	to	skala	the	dispos-
able	earnings	not	subject	to	garnishment,	as	determined	accord-
ing	 to	 the	 interrogatories	 and	 instructions.	 If	 realty	 Linc	 did	
not	 answer	 the	 interrogatories,	 it	 would	 be	 presumed	 to	 owe	
skala	the	full	amount	of	bauer’s	claim.	the	amount	due	on	the	
judgment	was	listed	as	$33,868.25.

Interrogatories	were	answered	by	thompson,	as	president	of	
realty	Linc.	the	first	question	on	the	interrogatory	form	asked	
if	 skala,	 the	 judgment	 debtor,	 was	 currently	 in	 thompson’s	
employ.	thompson’s	response	was	“Yes.”	thompson	responded	
“No”	 to	questions	 that	 asked	 if	 he	owed	skala	 any	money	 for	
wages	 on	 the	 date	 and	 time	 thompson	 was	 served	 with	 the	
garnishment	 and	 if	 realty	 Linc	 would	 owe	 earnings	 to	 skala	
within	 the	 next	 60	 days.	 the	 interrogatories	 asked	 how	 often	
skala	 was	 paid,	 and	 thompson	 wrote	 in	 “Commission.”	 In	
response	 to	 a	 question	 that	 asked	 for	 the	 judgment	 debtor’s	
earnings	 for	 the	 pay	 period,	 thompson	 wrote	 “Commission.”	
the	 interrogatories	 then	asked	 for	 the	amount	 required	by	 law	
to	 be	 deducted	 from	 the	 judgment	 debtor’s	 earnings,	 for	 the	
judgment	 debtor’s	 disposable	 earnings	 for	 the	 pay	 period,	 and	
for	 the	 portion	 of	 the	 judgment	 debtor’s	 disposable	 earnings	
that	were	subject	to	the	garnishment	order.	thompson	indicated	
“N/a”	to	each	of	the	questions.	the	form	directed	realty	Linc	
to	 calculate	 the	 amount	 of	 disposable	 earnings	 by	 referring	 to	
the	“employer’s	Instruction	sheet.”	such	an	instruction	sheet	is	
not	included	in	the	record	before	us.



thompson	 replied	 “No”	 to	 additional	 questions	 asking	
whether	any	of	skala’s	earnings	were	currently	withheld	pursu-
ant	to	any	other	order,	such	as	a	withholding	order	or	a	continu-
ing	 lien.	the	 form	 stated,	 “based	upon	 the	 above	 answers,	 the	
amount	of	wages	being	withheld	on	this	garnishment	is:	____.”	
thompson	 did	 not	 enter	 any	 amount.	 the	 interrogatories	 also	
asked	 if	 realty	 Linc	 had	 any	 property	 belonging	 to	 skala,	 or	
credits	or	monies	owed	to	skala,	whether	due	or	not,	other	than	
the	 earnings	described	previously.	thompson	 responded,	 “No.”	
If	 the	 answer	 was	 “Yes,”	 the	 form	 then	 asks	 the	 garnishee	 to	
specify	whether	 it	was	property	or	 to	provide	 the	“[a]mount	of	
money	or	credits	you	owe	the	judgment	debtor,	other	than	earn-
ings.”	 It	 also	 asked	 for	 the	 “[d]ate	 the	 money	 or	 credits	 were	
due,	or	will	be	due.”

after	 the	 interrogatories	 were	 filed,	 bauer	 filed	 an	 applica-
tion	 against	 realty	 Linc,	 the	 garnishee,	 seeking	 to	 determine	
liability.	 she	 alleged	 that	 the	 answers	 and	 disclosures	 given	
by	 thompson	 were	 not	 satisfactory,	 were	 wholly	 inadequate,	
and	 failed	 to	provide	 the	 information	 requested	 in	 the	garnish-
ment.	 she	 sought	 judgment	 against	 realty	 Linc	 in	 the	 sum	 of	
$33,868.25.

thompson	 was	 ordered	 to	 appear	 in	 court	 to	 respond	 to	
bauer’s	 application.	 at	 a	 hearing	 on	 september	 29,	 2006,	
thompson	 stated	 that	 he	 had	 completed	 and	 signed	 the	 inter-
rogatories.	 He	 stated	 that	 skala	 was	 an	 associate	 broker	 in	
realty	 Linc’s	 office	 in	 Grand	 Island,	 Nebraska,	 and,	 as	 such,	
thompson	 considered	 skala	 an	 independent	 contractor,	 not	
an	 employee	 of	 the	 corporation.	 When	 asked	 if	 skala	 was	
in	 thompson’s	 employ,	 he	 stated,	 “[I]t	 depends	 on	 how	 you	
define,	 ‘employ.’”	 thompson	 said	 he	 indicated	 “Yes”	 on	 the	
interrogatory	 asking	 whether	 skala	 was	 in	 his	 employ	 with-
out	 further	 explanation	 because	 there	 “was	 no	 opportunity	 to	
answer	any	other	way.”

thompson	 stated	 that	 skala	 was	 paid	 on	 commission	 by	
realty	Linc	and	that	at	the	time	thompson	completed	the	inter-
rogatories,	he	was	not	aware	that	skala	was	due	to	receive	any	
commissions	 in	 the	next	60	days.	thompson	said	he	asked	 the	
company’s	 comptroller	 if	 any	 funds	 had	 been	 received	 as	 a	
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result	 of	 any	 real	 estate	 closings,	 and	 thompson	 was	 told	 no	
funds	 had	 been	 received.	 thompson	 admitted	 that	 he	 would	
have	 owed	 earnings	 to	 skala	 if	 there	 had	 been	 any	 real	 estate	
closings	 in	 the	60	days	 following	completion	of	 the	 interroga-
tories.	at	 the	 time	 he	 answered	 the	 interrogatories,	thompson	
knew	 skala	 had	 closings	 scheduled	 within	 the	 next	 60	 days,	
but	he	said	he	did	not	know	that	the	company	would	owe	skala	
any	 money	 in	 that	 time	 period.	 thompson	 had	 no	 specific	
reason	 to	believe	 that	any	of	 the	scheduled	closings	would	not	
take	place.

thompson	 said	 that	 on	 average,	 skala	 had	 received	 a	 com-
mission	 at	 least	 monthly.	 thompson	 stated	 that	 he	 completed	
the	 interrogatories	 to	 the	 best	 of	 his	 ability	 given	 the	 way	 the	
questions	were	drafted.

alvin	avery,	managing	broker	for	the	Woods	brothers	realty	
office	 in	 Grand	 Island,	 testified	 that	 for	 two	 properties	 that	
closed	 in	 the	 3-week	 period	 prior	 to	 the	 hearing	 and	 in	 which	
Woods	 brothers	 realty	 was	 involved,	 skala	 was	 the	 selling	
agent	 or	 listing	 agent.	 For	 those	 sales,	 skala	 was	 entitled	 to	
commissions	 of	 approximately	 $3,357.	 avery	 also	 provided	
information	 that	 skala	 was	 involved	 in	 six	 additional	 closings	
between	 september	 7	 and	 22,	 2006.	avery	 said	 the	 customary	
fee	 arrangement	 in	 real	 estate	 allows	 the	 listing	 company	 to	
retain	 60	 percent	 of	 the	 commission	 and	 the	 selling	 company	
to	 receive	 40	 percent	 of	 the	 commission.	 He	 stated	 that	 the	
total	of	commissions	due	to	realty	Linc	for	the	eight	properties	
sold	 in	 the	 3-week	 period	 after	 september	 7	 equaled	 approxi-
mately	$19,000.

the	district	court	entered	an	order	finding	that	based	on	testi-
mony	 and	 evidence,	 skala	 had	 generated	 commissions	 totaling	
$19,137	 within	 21	 days	 of	 the	 date	 the	 interrogatories	 were	
answered	 by	 thompson.	 It	 determined	 that	 thompson	 knew	
or	 should	 have	 known	 that	 skala	 had	 commissions	 to	 be	 paid	
within	 the	 60	 days	 following	 the	 completion	 of	 the	 interroga-
tories,	 in	 which	 thompson	 denied	 that	 he	 owed	 skala	 money.	
the	court	found	that	 the	answers	given	by	thompson	were	not	
accurate	 because	 thompson	 owed	 skala	 commissions	 at	 the	
time	thompson	answered	the	interrogatories.	the	court	entered	



judgment	 in	favor	of	bauer	and	against	realty	Linc	in	 the	sum	
of	$19,137	plus	costs.

assIGNMeNts	oF	error
realty	Linc	 assigns	 that	 the	district	 court	 erred	 (1)	 in	 deter-

mining	 that	 realty	 Linc,	 its	 agents,	 and	 its	 employees	 knew	
or	 should	 have	 known	 that	 skala	 had	 commissions	 to	 be	 paid	
within	60	days	following	the	completion	of	interrogatories	from	
bauer;	 (2)	 in	 finding	 that	 commissions/earnings	 were	 owed	 to	
skala	 at	 the	 time	 thompson	 answered	 the	 interrogatories	 on	
behalf	of	realty	Linc;	 (3)	 in	 finding	 that	 the	 answers	given	by	
thompson	were	not	answered	in	full	and	good	faith;	and	(4)	in	
ordering	judgment	in	favor	of	bauer	and	against	realty	Linc	in	
the	sum	of	$19,137	plus	costs	of	the	action.

aNaLYsIs
the	 issue	 here	 is	 whether	 the	 district	 court	 erred	 in	 finding	

that	 thompson,	 on	 behalf	 of	 realty	 Linc,	 did	 not	 accurately	
answer	the	interrogatories.	Garnishment	is	a	legal	proceeding.	to	
the	extent	factual	issues	are	involved,	the	findings	of	a	garnish-
ment	hearing	judge	have	the	effect	of	findings	by	a	jury	and,	on	
appeal,	will	not	be	set	aside	unless	clearly	wrong.	Spaghetti Ltd. 
Partnership v. Wolfe,	264	Neb.	365,	647	N.W.2d	615	(2002).

We	 begin	 by	 briefly	 reviewing	 the	 garnishment	 procedure.	
When	 a	 judgment	 has	 been	 entered	 by	 a	 court,	 the	 judgment	
creditor	 may	 file	 an	 affidavit	 in	 the	 office	 of	 the	 clerk	 of	 the	
court	 where	 the	 judgment	 has	 been	 entered,	 stating	 that	 the	
judgment	 creditor	 has	 reason	 to	 believe	 that	 a	 person,	 partner-
ship,	 limited	 liability	 company,	 or	 corporation	 has	 property	 of	
and	 is	 indebted	 to	 the	 judgment	 debtor.	 see	 Neb.	 rev.	 stat.	
§	25-1056(1)	(Cum.	supp.	2006).	the	clerk	then	issues	a	sum-
mons	 setting	 forth	 the	 amount	 due	 on	 the	 judgment,	 interest,	
and	costs	as	shown	 in	 the	affidavit	and	requiring	 the	garnishee	
to	 answer	 written	 interrogatories	 to	 be	 furnished	 by	 the	 judg-
ment	creditor.	Id.	a	copy	of	the	summons	and	order	of	garnish-
ment	 must	 be	 sent	 by	 the	 judgment	 creditor	 to	 the	 judgment	
debtor	by	certified	mail.	Neb.	rev.	stat.	§	25-1011(2)	(reissue	
1995).	the	garnishee	must	answer	the	summons	within	10	days	
from	the	date	of	service.	§	25-1056(1).
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When	 wages	 are	 involved,	 the	 garnishee	 must	 pay	 to	 the	
employee/judgment	 debtor	 all	 disposable	 earnings	 exempted	
from	 garnishment	 by	 statute.	 Id.	any	 disposable	 earnings	 that	
remain	 after	 such	 payment	 shall	 be	 retained	 by	 the	 garnishee	
until	further	order	of	the	court.	Id.

the	 judgment	 debtor	 may	 request	 a	 hearing	 if	 he	 or	 she	
believes	 the	 garnishment	 should	 not	 be	 allowed	 either	 because	
the	funds	sought	are	exempt	or	because	the	amount	is	not	owed	
on	 the	 judgment.	see	§	25-1011(4)(c).	such	a	hearing	must	be	
held	within	10	days	of	the	request.	§	25-1011(5).

the	 judgment	 creditor	 may	 apply	 to	 the	 court	 for	 an	 order	
transferring	 the	 nonexempt	 earnings	 withheld	 by	 the	 garnishee	
to	 the	 court	 for	 delivery	 to	 the	 judgment	 creditor	 if	 it	 appears	
from	 the	 garnishee’s	 answer	 (1)	 that	 the	 judgment	 debtor	 was	
an	 employee	 of	 the	 garnishee,	 (2)	 that	 the	 garnishee	 otherwise	
owed	 earnings	 to	 the	 judgment	 debtor	 when	 the	 garnishment	
order	was	served,	or	(3)	that	earnings	would	be	owed	within	60	
days	and	there	is	no	written	objection	to	the	order	or	the	answer	
of	the	garnishee	filed.	see	§	25-1056(2).

state	 law	 also	 provides	 that	 the	 garnishee	 shall	 answer	
under	oath	all	 interrogatories	concerning	property	or	credits	of	
the	 judgment	 debtor	 and	 that	 the	 garnishee	 shall	 disclose	 the	
amount	owed	to	the	judgment	debtor.	Neb.	rev.	stat.	§	25-1026	
(reissue	1995).	If	the	garnishee	fails	to	answer	the	interrogato-
ries,	 it	 is	 presumed	 that	 the	 garnishee	 is	 indebted	 to	 the	 judg-
ment	 debtor	 in	 the	 full	 amount	 of	 the	 claim	 of	 the	 judgment	
creditor.	Neb.	rev.	stat.	§	25-1028	(reissue	1995).

If	 the	 garnishee’s	 answers	 to	 interrogatories	 are	 not	 satis-
factory	 to	 the	 judgment	 creditor	 or	 if	 the	 garnishee	 does	 not	
comply	with	 an	order	 of	 the	 court	 by	paying	 the	money	owed	
into	the	court,	the	judgment	creditor	may	file	an	application	for	
determination	 of	 the	 liability	 of	 the	 garnishee.	 see	 Neb.	 rev.	
stat.	§	25-1030	(reissue	1995).	the	application	may	controvert	
the	garnishee’s	answer,	or	it	may	allege	facts	to	show	the	exis-
tence	of	 indebtedness	of	 the	garnishee	 to	 the	 judgment	debtor.	
Id.	 the	 garnishee’s	 answer	 and	 the	 application	 for	 determina-
tion	 of	 the	 liability	 of	 the	 garnishee	 constitute	 the	 pleadings	



upon	 which	 trial	 as	 to	 the	 garnishee’s	 liability	 shall	 be	 held.	
Id.	 such	 a	 trial	 is	 conducted	 as	 a	 civil	 action.	 Neb.	 rev.	 stat.	
§	25-1030.02	(reissue	1995).

If	 it	 is	 demonstrated	 at	 the	 trial	 of	 the	 garnishee’s	 liability	
that	 the	garnishee	was	 indebted	 to	 the	 judgment	debtor	or	had	
any	property	or	credits	of	the	judgment	debtor	in	the	garnishee’s	
possession	or	under	his	control	at	the	time	of	being	served	with	
the	 notice	 of	 garnishment,	 the	 garnishee	 is	 liable	 to	 the	 judg-
ment	 creditor	 for	 the	 full	 amount	 of	 the	 judgment	 or	 for	 the	
amount	of	such	indebtedness	or	property	held	by	the	garnishee.	
see	id.	the	judgment	creditor	may	then	have	a	judgment	against	
the	garnishee	for	 the	amount	of	money	due	from	the	garnishee	
to	the	judgment	debtor	in	the	original	action.	Id.

In	the	case	at	bar,	bauer	became	the	judgment	creditor	when	
she	 obtained	 a	 judgment	 against	 skala,	 the	 judgment	 debtor,	
in	 the	 original	 action.	 bauer	 sought	 to	 garnish	 skala’s	 wages	
from	 his	 employer,	 realty	 Linc,	 the	 garnishee,	 by	 filing	 the	
summons	 for	 garnishment	 in	 aid	 of	 execution.	 bauer	 claimed	
that	 thompson,	 as	 realty	 Linc’s	 representative,	 had	 not	 ade-
quately	 answered	 the	 interrogatories,	 and	 she	 filed	 an	 applica-
tion	 against	 realty	 Linc	 as	 garnishee	 to	 determine	 liability.	a	
hearing	was	held	to	determine	whether	thompson	had	satisfac-
torily	responded	to	the	interrogatories.

thompson	 testified	 at	 the	 hearing	 that	 skala	 was	 an	 inde-
pendent	contractor	who	received	commissions	when	real	estate	
closings	 occurred.	although	 thompson	 indicated	 in	 the	 inter-
rogatories	that	he	did	not	owe	skala	any	money	for	wages	and	
that	 he	 would	 not	 owe	 skala	 any	 earnings	 within	 the	 next	 60	
days,	 thompson	 admitted	 at	 the	 hearing	 that	 he	 knew	 there	
were	 closings	 scheduled	 within	 the	 next	 60	 days	 for	 proper-
ties	 either	 listed	 or	 sold	 by	 skala.	 even	 though	 skala	 had	 on	
average	 received	 a	 commission	 at	 least	 monthly	 in	 the	 past,	
thompson	 claimed	 he	 did	 not	 know	 that	 the	 company	 would	
owe	skala	any	money	 in	 the	next	60	days.	avery,	a	 real	estate	
broker	for	another	company	in	Grand	Island,	testified	that	skala	
was	 involved	 in	 eight	 closings	 between	 september	 7	 and	 22,	
2006,	with	total	commissions	of	approximately	$19,000.
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the	district	court	determined	that	thompson	knew	or	should	
have	 known	 that	 skala	 had	 commissions	 that	 would	 be	 paid	
within	 the	 60	 days	 following	 service	 of	 the	 interrogatories	 and	
that,	 therefore,	thompson’s	answers	 to	 the	 interrogatories	were	
not	accurate.	the	court	entered	judgment	in	favor	of	bauer	and	
against	realty	Linc.

[2]	 Nebraska	 law	 requires	 the	 garnishee	 to	 answer	 writ-
ten	 interrogatories	 furnished	 by	 the	 judgment	 creditor.	 upon	
establishing	through	pleadings	and	trial	that	the	garnishee	holds	
property	 or	 credits	 of	 the	 judgment	 debtor,	 the	 garnishee	 must	
then	pay	such	amounts	 to	 the	court	 in	 satisfaction	of	 the	 judg-
ment	 against	 the	 judgment	 debtor,	 subject	 to	 certain	 statutory	
exceptions	 with	 regard	 to	 wages.	 Spaghetti Ltd. Partnership v. 
Wolfe,	264	Neb.	365,	647	N.W.2d	615	(2002).	bauer	established	
at	the	hearing	that	realty	Linc	held	commissions	due	to	skala,	
which	in	turn	could	be	used	to	satisfy	his	debt	to	bauer.

[3,4]	 at	 the	 hearing,	 thompson	 equivocated	 about	 his	
answers	 to	 the	 interrogatories.	 He	 admitted	 that	 skala	 was	 in	
his	employ.	but	then	thompson	sought	to	qualify	the	definition	
of	“employ.”	He	stated	that	he	did	not	attempt	to	further	explain	
the	 situation	 because	 there	 was	 no	 additional	 space	 provided	
on	 the	 form.	He	did	not	attempt	 to	provide	any	explanation	 to	
suggest	 that	 skala’s	 compensation	 was	 solely	 in	 the	 form	 of	
commission	and	was	based	on	pending	real	estate	closings.	as	
a	general	rule,	a	garnishee	owes	a	duty	to	act	in	good	faith	and	
answer	fully	and	truthfully	all	proper	 interrogatories	presented	
to	 him.	 see	 Western Smelting & Refining Co. v. First Nat. 
Bank,	 150	 Neb.	 477,	 35	 N.W.2d	 116	 (1948).	the	 garnishee	 is	
expected	 to,	 in	some	appropriate	manner,	properly	disclose	all	
relevant	 facts	 within	 his	 knowledge	 at	 the	 time	 of	 submitting	
an	answer	concerning	his	 indebtedness	 to	 the	 judgment	debtor	
or	 concerning	money	or	 property	of	 the	 judgment	 debtor	 then	
in	his	possession.	Id.

the	 garnishment	 forms	 are	 uniform	 and	 are	 promulgated	
by	 this	 court.	 §	 25-1011(3).	 the	 employers’	 instructions	 that	
accompany	 garnishment	 forms	 specifically	 state:	 “the	 term	
‘earnings’	 means	 compensation	 for	 personal	 services	 owing,	



whether	due	or	not,	to	the	judgment	debtor	at	the	time	of	service	
of	 the	 summons	 and	 Interrogatories,	 whether	 denominated	
as	 wages,	 salary,	 commissions,	 bonus,	 or	 otherwise	 .	 .	 .	 .”	
(emphasis	 supplied.)	 thompson	 knew	 or	 should	 have	 known	
that	skala	would	be	due	commissions	for	real	estate	sales	within	
the	 next	 60	 days.	the	 district	 court	 did	 not	 err	 in	 finding	 that	
commissions	were	owed	to	skala	at	the	time	the	interrogatories	
were	 answered.	 there	 was	 competent	 evidence	 to	 support	 the	
district	 court’s	 finding	 that	 skala	 had	 generated	 commissions	
totaling	$19,137	within	21	days	of	 the	date	 the	 interrogatories	
were	 answered	 by	 thompson	 and	 that	 thompson’s	 answers	
were	 not	 accurate	 because	 he	 owed	 skala	 commissions	 at	 the	
time	thompson	answered	the	interrogatories.

realty	Linc	also	appears	to	object	to	the	district	court’s	deter-
mination	that	realty	Linc	was	liable	to	bauer	in	the	amount	of	
$19,137,	 rather	 than	solely	 the	amount	of	commissions	earned	
by	skala.	section	25-1028	provides	that	if	the	garnishee	fails	to	
answer,	it	is	presumed	that	the	garnishee	is	indebted	in	the	full	
amount	 of	 the	 judgment	 creditor’s	 claim.	 this	 is	 a	 rebuttable	
presumption.	see	Spaghetti Ltd. Partnership v. Wolfe,	264	Neb.	
365,	647	N.W.2d	615	(2002).	In	this	case,	although	realty	Linc	
answered	 the	 interrogatories,	 the	 court	 found	 that	 the	 answers	
were	 not	 accurate.	 though	 this	 failure	 to	 accurately	 answer	
the	 interrogatories	may	have	potentially	 subjected	realty	Linc	
to	a	 judgment	 in	 the	 full	 amount	of	$33,868.25,	realty	Linc’s	
appearance	 at	 the	 hearing	 to	 determine	 liability	 defeated	 this	
claim.	see	id.	thus,	the	most	bauer	could	garnish	is	the	amount	
realty	 Linc	 owed	 skala,	 as	 shown	 by	 the	 pleadings	 and	 evi-
dence.	see	id.	the	only	evidence	as	to	the	value	of	the	closings	
that	 took	 place	 within	 the	 60-day	 period	 after	 the	 interrogato-
ries	 were	 issued	 came	 from	avery,	 the	 broker	 of	 another	 real	
estate	firm.	avery	stated	it	was	customary	for	agents	to	split	the	
commissions.	However,	realty	Linc	did	not	offer	any	evidence	
concerning	 the	 division	 of	 commissions.	 avery	 testified	 that	
skala	was	involved	in	eight	closings	between	september	7	and	
22,	 2006,	 with	 total	 commissions	 of	 approximately	 $19,000.	
the	 district	 court	 entered	 judgment	 against	 realty	 Linc	 for	
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$19,137	 plus	 costs.	 the	 court’s	 findings	 have	 the	 effect	 of	 a	
jury’s	findings	and	will	not	be	set	aside	on	appeal	unless	clearly	
wrong.	see	id.

CoNCLusIoN
there	is	no	evidence	that	the	judgment	in	this	case	was	clearly	

wrong.	the	judgment	of	the	district	court	is	affirmed.
Affirmed.

StAte of NebrASkA ex rel. CouNSel for diSCipliNe 
of the NebrASkA Supreme Court, relAtor, v. 

StepheN l. Smith, reSpoNdeNt.
745	N.W.2d	891

Filed	March	7,	2008.				No.	s-07-397.

	 1.	 Disciplinary	 Proceedings.	 a	 proceeding	 to	 discipline	 an	 attorney	 is	 a	 trial	 de	
novo	on	the	record.

	 2.	 ____.	Neb.	Ct.	r.	of	Discipline	4	(rev.	2004)	provides	that	the	following	may	be	
considered	by	the	Nebraska	supreme	Court	as	sanctions	for	attorney	misconduct:	
(1)	 disbarment;	 (2)	 suspension	 for	 a	 fixed	 period	 of	 time;	 (3)	 probation	 in	 lieu	
of	 or	 subsequent	 to	 suspension,	 on	 such	 terms	 as	 the	 court	 may	 designate;	 (4)	
censure	and	reprimand;	or	(5)	temporary	suspension.

	 3.	 ____.	 For	 purposes	 of	 determining	 the	 proper	 discipline	 of	 an	 attorney,	 the	
Nebraska	supreme	Court	considers	 the	attorney’s	acts	both	underlying	 the	events	
of	the	case	and	throughout	the	proceeding.

	 4.	 ____.	 to	 determine	 whether	 and	 to	 what	 extent	 discipline	 should	 be	 imposed	 in	
a	 lawyer	 discipline	 proceeding,	 the	 Nebraska	 supreme	 Court	 considers	 the	 fol-
lowing	factors:	(1)	the	nature	of	the	offense,	(2)	the	need	for	deterring	others,	(3)	
the	maintenance	of	 the	 reputation	of	 the	bar	as	a	whole,	 (4)	 the	protection	of	 the	
public,	(5)	 the	attitude	of	 the	offender	generally,	and	(6)	 the	offender’s	present	or	
future	fitness	to	continue	in	the	practice	of	law.

	 5.	 ____.	 responding	 to	 disciplinary	 complaints	 in	 an	 untimely	 manner	 and	 repeat-
edly	 ignoring	 requests	 for	 information	 from	 the	 Counsel	 for	 Discipline	 indicate	
disrespect	 for	 the	 Nebraska	 supreme	 Court’s	 disciplinary	 jurisdiction	 and	 a	 lack	
of	concern	for	 the	protection	of	 the	public,	 the	profession,	and	the	administration	
of	justice.

	 6.	 ____.	 an	 attorney’s	 failure	 to	 respond	 to	 inquiries	 and	 requests	 for	 information	
from	the	office	of	 the	Counsel	for	Discipline	is	a	grave	matter	and	a	 threat	 to	 the	
credibility	of	attorney	disciplinary	proceedings.

	 7.	 ____.	 the	 failure	 of	 a	 respondent	 to	 answer	 the	 formal	 charges	 subjects	 the	
respondent	to	a	judgment	on	the	formal	charges	filed.



	 8.	 Records:	 Appeal	 and	 Error.	 a	 party’s	 brief	 may	 not	 expand	 the	 eviden-
tiary	record.

	 9.	 Disciplinary	 Proceedings.	 the	 determination	 of	 an	 appropriate	 penalty	 to	 be	
imposed	 on	 an	 attorney	 requires	 consideration	 of	 any	 aggravating	 or	 mitigat-
ing	factors.

original	action.	Judgment	of	disbarment.

kent	 L.	 Frobish,	 assistant	 Counsel	 for	 Discipline,	 for	
	relator.

stephen	L.	smith,	pro	se.

heAviCAN, C.J., Wright, CoNNolly, gerrArd, StephAN, 
mCCormACk,	and	miller-lermAN, JJ.

per CuriAm.
Nature	oF	Case

the	 office	 of	 the	 Counsel	 for	 Discipline	 of	 the	 Nebraska	
supreme	 Court,	 relator,	 filed	 formal	 charges	 against	 respon-
dent,	 stephen	 L.	 smith,	 a	 member	 of	 the	 Nebraska	 state	 bar	
association.	 respondent	 did	 not	 file	 an	 answer	 or	 otherwise	
respond	 to	 the	 formal	 charges.	relator	moved	 for	 judgment	on	
the	 pleadings	 pursuant	 to	 Neb.	 Ct.	 r.	 of	 Discipline	 10(I)	 (rev.	
2005).	We	granted	 the	motion	 in	part	and	heard	oral	argument.	
the	 sole	 issue	 before	 the	 court	 is	 the	 appropriate	 discipline	 to	
be	imposed.

stateMeNt	oF	FaCts
respondent	was	admitted	 to	 the	practice	of	 law	 in	 the	state	

of	Nebraska	on	september	22,	1994.	the	formal	charges	alleged	
that	 respondent	 violated	 certain	 disciplinary	 rules	 and	 his	 oath	
of	 office	 as	 an	 attorney.	 the	 charges	 related	 to	 respondent’s	
representation	of	thomas	J.	kawa.

In	 February	 2005,	 kawa	 hired	 respondent	 to	 represent	 him	
on	 several	 matters,	 and	 kawa	 delivered	 a	 check	 for	 $3,000	 as	
a	 deposit.	 the	 formal	 charges	 alleged	 that	 respondent	 did	 not	
deposit	 the	 funds	 into	 his	 attorney	 trust	 account.	 on	 april	 6,	
2006,	 kawa	 filed	 a	 grievance	 against	 respondent	 with	 rela-
tor,	 alleging,	 in	 part,	 that	 respondent	 had	 failed	 to	 provide	 an	
accounting	of	kawa’s	advance	payment.	relator	sent	respondent	
a	 copy	 of	 kawa’s	 grievance	 letter	 on	april	 12,	 and	 respondent	
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was	asked	to	provide	a	written	response.	When	no	response	had	
been	received	by	May	15,	 relator	sent	a	second	request.	again,	
relator	 received	no	response	from	respondent,	and	a	 third	 letter	
was	sent	on	June	9.

respondent	 provided	 his	 initial	 response	 to	 kawa’s	 griev-
ance	on	 June	19,	 2006.	 In	 it,	 respondent	provided	 an	 account-
ing	 of	 payments	 from	 his	 trust	 account	 purportedly	 related	 to	
kawa’s	 cases.	 However,	 two	 of	 the	 payments	 allegedly	 made	
from	 respondent’s	 trust	 account	 were	 dated	 prior	 to	 the	 time	
he	 received	 any	 funds	 from	 kawa:	 a	 check	 dated	 December	
21,	 2003,	 and	 a	 check	 dated	 May	 12,	 2004.	 respondent’s	
accounting	 showed	 that	 a	 total	 of	 $3,289.37	 had	 been	 with-
drawn	 from	 his	 trust	 account	 purportedly	 for	 expenses	 related	
to	kawa’s	cases.

on	July	13,	2006,	relator	sent	respondent	a	letter	asking	him	
to	provide	 evidence	of	 the	date	on	which	he	deposited	kawa’s	
advance	payment	into	respondent’s	trust	account	and	to	explain	
the	 withdrawal	 of	 $289.73	 in	 excess	 of	 the	 $3,000	 paid	 by	
kawa.	respondent	was	asked	to	respond	by	July	21.

No	 response	 was	 received,	 and	 relator	 filed	 a	 formal	 griev-
ance	pursuant	to	Neb.	Ct.	r.	of	Discipline	9(D)	(rev.	2001)	on	
september	1,	2006.	Notice	was	sent	 to	respondent	by	certified	
mail.	 respondent	 provided	 a	 written	 response	 on	 september	
20,	but	it	did	not	answer	the	questions	raised	by	relator,	includ-
ing	the	date	on	which	respondent	deposited	the	$3,000	paid	by	
kawa	 into	 his	 trust	 account,	 the	 withdrawal	 of	 $472.28	 from	
the	 trust	 account	 before	 respondent	 received	 any	 funds	 from	
kawa,	and	the	withdrawal	from	the	trust	account	of	$289.37	in	
excess	of	the	$3,000	paid	by	kawa.

relator	again	wrote	to	respondent	on	september	22,	october	
11,	and	November	2,	2006.	respondent	was	informed	that	if	he	
failed	 to	 respond,	 relator	 would	 seek	 temporary	 suspension	 of	
respondent’s	 license	 to	 practice	 law.	 on	 November	 8,	 respon-
dent	provided	copies	of	his	monthly	bank	statements	related	to	
the	attorney	 trust	account.	the	 records	showed	no	deposit	 that	
corresponded	 with	 the	 $3,000	 payment	 made	 by	 kawa.	 the	
statements	indicated	that	the	balance	was	at	various	times	below	
the	amount	that	should	have	remained	from	kawa’s	funds.



according	 to	 relator,	 the	 review	 of	 the	 bank	 statements	
showed	 that	 respondent	was	 improperly	using	 the	 trust	account	
as	 a	 business	 account	 or	 as	 his	 personal	 checking	 account	 by	
leaving	personal	 funds	 in	 the	account	 and	using	 the	account	 to	
pay	personal	expenses.

on	November	14,	2006,	relator	wrote	to	respondent	to	request	
additional	 information	 about	 kawa’s	 funds	 and	 the	 use	 of	
respondent’s	 trust	account.	respondent	was	directed	to	respond	
by	November	22.	He	did	not	respond	until	January	24,	2007.

upon	 the	 recommendation	 of	 the	 Committee	 on	 Inquiry	 of	
the	 second	 Disciplinary	 District,	 formal	 charges	 were	 filed	
against	 respondent	 on	 april	 16,	 2007.	 the	 charges	 stated	
that	 respondent’s	 acts	 and	 omissions	 that	 occurred	 prior	 to	
september	1,	2005,	constituted	violations	of	his	oath	of	office	
as	 an	 attorney	 and	 the	 following	 provisions	 of	 the	 Code	 of	
professional	 responsibility:	 Canon	 1,	 Dr	 1-102(a)(1),	 and	
Canon	 9,	 Dr	 9-102(a)(1)	 and	 (2).	 those	 acts	 and	 omissions	
that	 occurred	 after	 september	 1,	 2005,	 constituted	 violations	
of	 respondent’s	 oath	 of	 office	 as	 an	 attorney	 and	 Neb.	 Ct.	 r.	
of	 prof.	 Cond.	 8.4	 (rev.	 2005).	 on	 May	 22,	 2007,	 respondent	
was	 personally	 served	 with	 a	 summons	 and	 formal	 charges.	
respondent	 did	 not	 file	 an	 answer	 to	 the	 charges.	 on	august	
29,	 this	court	granted	 in	part	 relator’s	motion	for	 judgment	on	
the	 pleadings,	 finding	 that	 “respondent	 has	 violated	 Code	 as	
alleged	in	formal	charges.”

staNDarD	oF	reVIeW
[1]	a	proceeding	 to	discipline	 an	 attorney	 is	 a	 trial	 de	novo	

on	 the	 record.	 State ex rel. Counsel for Dis. v. Petersen,	 272	
Neb.	975,	725	N.W.2d	845	(2007).

aNaLYsIs
the	 basic	 issues	 in	 a	 disciplinary	 proceeding	 against	 a	 law-

yer	 are	 whether	 discipline	 should	 be	 imposed	 and,	 if	 so,	 the	
type	of	discipline	appropriate	under	 the	circumstances.	State ex 
rel. Counsel for Dis. v. Dortch,	273	Neb.	667,	731	N.W.2d	594	
(2007).	 an	 attorney	 against	 whom	 formal	 charges	 have	 been	
filed	is	subject	to	a	judgment	on	the	pleadings	if	he	or	she	fails	
to	answer	those	charges.	State ex rel. Counsel for Dis. v. Jones,	
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270	 Neb.	 471,	 704	 N.W.2d	 216	 (2005).	 the	 disciplinary	 rules	
provide	 that	 if	no	answer	 is	 filed,	 the	court	may	dispose	of	 the	
matter	 on	 a	 motion	 for	 judgment	 on	 the	 pleadings	 as	 long	 as	
an	 opportunity	 for	 oral	 argument	 is	 given	 before	 disbarment	 is	
ordered.	see	id.,	citing	disciplinary	rule	10(I).

the	 formal	 charges	 alleged	 that	 respondent	 violated	 the	 fol-
lowing	provisions	of	the	Code	of	professional	responsibility:

Dr	1-102	Misconduct.
(a)	a	lawyer	shall	not:
(1)	Violate	a	Disciplinary	rule.
.	.	.	.
Dr	9-102	preserving	Identity	of	Funds	and	property	of	

a	Client.
(a)	 all	 funds	 of	 clients	 paid	 to	 a	 lawyer	 or	 law	 firm	

shall	 be	 deposited	 in	 an	 identifiable	 account	 or	 accounts	
maintained	 in	 the	 state	 in	which	 the	 law	office	 is	 situated	
in	 one	 or	 more	 state	 or	 federally	 chartered	 banks,	 sav-
ings	banks,	savings	and	 loan	associations,	or	building	and	
loan	associations	insured	by	the	Federal	Deposit	Insurance	
Corporation,	and	no	funds	belonging	 to	 the	 lawyer	or	 law	
firm	shall	be	deposited	therein	except	as	follows:

(1)	 Funds	 reasonably	 sufficient	 to	 pay	 account	 charges	
may	be	deposited	therein.

(2)	Funds	belonging	in	part	to	a	client	and	in	part	pres-
ently	 or	 potentially	 to	 the	 lawyer	 or	 law	 firm	 must	 be	
deposited	 therein,	but	 the	portion	belonging	 to	 the	 lawyer	
or	 law	 firm	 may	 be	 withdrawn	 when	 due	 unless	 the	 right	
of	 the	 lawyer	 or	 law	 firm	 to	 receive	 it	 is	 disputed	 by	 the	
client,	 in	 which	 event	 the	 disputed	 portion	 shall	 not	 be	
withdrawn	until	the	dispute	is	finally	resolved.

the	 formal	 charges	 also	 alleged	 that	 respondent	 violated	
rule	 8.4	 of	 the	 Nebraska	 rules	 of	 professional	 Conduct,	
which	states:

ruLe	8.4	MIsCoNDuCt
It	is	professional	misconduct	for	a	lawyer	to:
(a)	violate	or	attempt	to	violate	the	rules	of	professional	

Conduct,	 knowingly	 assist	 or	 induce	 another	 to	 do	 so	 or	
do	so	through	the	acts	of	another;

.	.	.	.



(d)	 engage	 in	 conduct	 that	 is	 prejudicial	 to	 the	 admin-
istration	of	justice.

[2]	 Neb.	 Ct.	 r.	 of	 Discipline	 4	 (rev.	 2004)	 provides	 that	
the	 following	 may	 be	 considered	 by	 the	 court	 as	 sanctions	 for	
attorney	misconduct:	 (1)	disbarment;	 (2)	suspension	for	a	 fixed	
period	of	time;	(3)	probation	in	lieu	of	or	subsequent	to	suspen-
sion,	on	such	terms	as	the	court	may	designate;	(4)	censure	and	
reprimand;	 or	 (5)	 temporary	 suspension.	 State ex rel. Counsel 
for Dis. v. Dortch,	273	Neb.	667,	731	N.W.2d	594	(2007).

[3,4]	For	purposes	of	determining	the	proper	discipline	of	an	
attorney,	 this	 court	 considers	 the	 attorney’s	 acts	 both	 underly-
ing	 the	 events	 of	 the	 case	 and	 throughout	 the	 proceeding.	 Id.	
to	 determine	 whether	 and	 to	 what	 extent	 discipline	 should	 be	
imposed	 in	 a	 lawyer	 discipline	 proceeding,	 this	 court	 consid-
ers	 the	 following	 factors:	 (1)	 the	nature	of	 the	offense,	 (2)	 the	
need	for	deterring	others,	(3)	the	maintenance	of	the	reputation	
of	 the	 bar	 as	 a	 whole,	 (4)	 the	 protection	 of	 the	 public,	 (5)	 the	
attitude	of	the	offender	generally,	and	(6)	the	offender’s	present	
or	future	fitness	to	continue	in	the	practice	of	law.	Id.

relator	 suggests	 that	 the	 appropriate	 sanction	 in	 this	 case	 is	
disbarment.	 respondent	 did	 not	 respond	 to	 the	 initial	 requests	
by	relator	until	more	than	2	months	had	passed	and	after	relator	
had	sent	three	letters	asking	for	a	response	to	kawa’s	grievance.	
respondent’s	 first	 response	 indicated	 he	 had	 made	 payments	
out	of	his	trust	account	prior	to	the	date	he	received	funds	from	
kawa.	 relator	 asked	 for	 additional	 information	 about	 the	 trust	
account,	 and	 again,	 respondent	 did	 not	 respond.	 respondent	
was	sent	notice	that	the	grievance	letter	had	been	upgraded	to	a	
formal	grievance	on	september	1,	2006,	and	he	did	not	respond	
until	september	20.	the	response	did	not	answer	relator’s	ques-
tions	 about	 the	 deposit	 of	 kawa’s	 funds	 into	 the	 trust	 account,	
about	 the	 withdrawal	 of	 funds	 prior	 to	 the	 receipt	 of	 kawa’s	
deposit,	 or	 about	 the	 withdrawal	 of	 an	 amount	 in	 excess	 of	
kawa’s	deposit.

relator	 sought	 additional	 records	 on	 september	 22,	 2006,	
and	again,	 respondent	did	not	 respond	until	 three	 requests	had	
been	 made.	 When	 respondent	 provided	 copies	 of	 his	 monthly	
bank	 statements	 on	 November	 8,	 a	 review	 showed	 that	 there	
was	 no	 record	 of	 the	 $3,000	 deposit	 from	 kawa	 and	 that	 the	
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trust	 account	 had	 fallen	 below	 the	 balance	 it	 should	 have	 had	
on	 more	 than	 one	 occasion.	 on	 November	 14,	 relator	 asked	
respondent	 to	 address	 concerns	 that	 arose	 from	 the	 review	
of	 the	 trust	 account	 bank	 statements.	 respondent	 did	 not	
answer	until	 January	24,	2007.	and	 respondent	did	not	 file	an	
answer	to	the	formal	charges	or	to	the	motion	for	judgment	on	
the	pleadings.

[5,6]	 this	 court	 has	 stated	 that	 responding	 to	 disciplinary	
complaints	 in	 an	 untimely	 manner	 and	 repeatedly	 ignoring	
requests	 for	 information	 from	 the	Counsel	 for	Discipline	 indi-
cate	 disrespect	 for	 this	 court’s	 disciplinary	 jurisdiction	 and	 a	
lack	 of	 concern	 for	 the	 protection	 of	 the	 public,	 the	 profes-
sion,	 and	 the	 administration	 of	 justice.	 State ex rel. Counsel 
for Dis. v. Jones,	 270	 Neb.	 471,	 704	 N.W.2d	 216	 (2005).	We	
have	also	held	that	an	attorney’s	failure	to	respond	to	inquiries	
and	 requests	 for	 information	 from	 the	 office	 of	 the	 Counsel	
for	 Discipline	 is	 a	 grave	 matter	 and	 a	 threat	 to	 the	 credibility	
of	 attorney	 disciplinary	 proceedings.	 State ex rel. NSBA v. 
Rothery,	260	Neb.	762,	619	N.W.2d	590	(2000).

Disciplinary	rule	9(e)	provides	in	part:
upon	 receipt	 of	 notice	 of	 a	 Grievance	 from	 the	 Counsel	
for	 Discipline,	 the	 member	 against	 whom	 the	 Grievance	
is	 directed	 shall	 prepare	 and	 submit	 to	 the	 Counsel	 for	
Discipline,	 in	 writing,	 within	 fifteen	 working	 days	 of	
receipt	 of	 such	 notice,	 an	 appropriate	 response	 to	 the	
Grievance,	 or	 a	 response	 stating	 that	 the	 member	 refuses	
to	 answer	 substantively	 and	 explicitly	 asserting	 constitu-
tional	or	other	grounds	therefor.

In	addition,	Neb.	Ct.	r.	of	Discipline	3(b)	(rev.	2005)	provides	
that	acts	or	omissions	by	a	member	which	violate	the	Nebraska	
rules	 of	 professional	 Conduct	 (or	 the	 Code	 of	 professional	
responsibility	if	the	act	or	omission	occurred	prior	to	september	
1,	2005)	shall	be	grounds	for	discipline.

[7]	 thus,	 respondent	 is	 subject	 to	 discipline	 for	 his	 failure	
to	 timely	 and	 adequately	 respond	 to	 requests	 for	 information	
from	 relator.	the	 failure	of	 a	 respondent	 to	 answer	 the	 formal	
charges	 subjects	 the	 respondent	 to	 a	 judgment	 on	 the	 formal	
charges	filed.	State ex rel. Counsel for Dis. v. Dortch,	273	Neb.	
667,	731	N.W.2d	594	(2007).



[8]	the	only	information	we	have	before	us	from	respondent	
is	his	brief.	 In	 it,	he	attempts	 to	provide	an	explanation	 for	 the	
problems	 with	 his	 trust	 account.	 the	 majority	 of	 respondent’s	
brief	blames	kawa	for	respondent’s	difficulties.	the	two	appar-
ently	had	a	business	arrangement	that	ended	in	litigation	which	
is	still	pending.	However,	we	have	held	on	numerous	occasions	
that	 a	 party’s	 brief	 may	 not	 expand	 the	 evidentiary	 record.	
In re Estate of Baer,	 273	 Neb.	 969,	 735	 N.W.2d	 394	 (2007).	
respondent	did	not	provide	any	of	this	information	prior	to	the	
filing	of	formal	charges.

the	 formal	 charges	 alleged	 that	 respondent	 violated	 the	
disciplinary	 rules	 related	 to	 preserving	 the	 identity	 of	 funds	
and	property	of	 a	 client	 and	 engaged	 in	 conduct	 that	 is	 preju-
dicial	 to	 the	 administration	 of	 justice.	 respondent	 was	 unable	
to	provide	an	adequate	explanation	of	how	he	disbursed	 funds	
from	his	 trust	 account	prior	 to	 receiving	a	deposit	 from	kawa	
and	 of	 how	 he	 disbursed	 more	 than	 $3,000	 from	 the	 account.	
In	fact,	his	bank	records	did	not	show	a	corresponding	deposit	
of	$3,000.

Issues	 related	 to	 trust	 accounts	 are	 serious	 matters,	 and	 this	
court	 has	 ordered	 the	 disbarment	 of	 attorneys	 who	 violated	
disciplinary	 rules	 regarding	 trust	 accounts,	 mishandled	 client	
funds,	 and	 failed	 to	 cooperate	 with	 the	 Counsel	 for	 Discipline	
during	 disciplinary	 proceedings.	 see,	 State ex rel. Counsel for 
Dis. v. Watts,	 270	 Neb.	 749,	 708	 N.W.2d	 231	 (2005);	 State ex 
rel. Counsel for Dis. v. Lechner,	266	Neb.	948,	670	N.W.2d	457	
(2003);	 State ex rel. Special Counsel for Dis. v. Brinker,	 264	
Neb.	478,	648	N.W.2d	302	(2002);	State ex rel. NSBA v. Howze,	
260	Neb.	547,	618	N.W.2d	663	(2000).

[9]	the	determination	of	an	appropriate	penalty	to	be	imposed	
on	an	attorney	requires	consideration	of	any	aggravating	or	miti-
gating	 factors.	 State ex rel. Counsel for Dis. v. Dortch, supra.	
the	 record	 in	 this	 case	 does	 not	 allow	 us	 to	 consider	 any	 of	
respondent’s	 allegations	 related	 to	 kawa	 as	 mitigating	 factors,	
and	we	find	no	evidence	of	any	such	factors	in	the	record.	this	
is	 the	 result,	 in	part,	 of	 respondent’s	 failure	 to	 answer	 requests	
for	information	from	relator.

respondent	failed	to	provide	an	adequate	explanation	for	the	
discrepancies	 in	 his	 trust	 account	 related	 to	 the	 representation	
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of	 kawa.	 respondent’s	 actions	 demonstrate	 disrespect	 for	 this	
court’s	 disciplinary	 jurisdiction.	 these	 actions	 also	 indicate	 a	
lack	of	concern	for	 the	protection	of	 the	public,	 the	profession,	
and	the	administration	of	justice.

We	have	considered	the	undisputed	allegations	of	the	formal	
charges	 and	 the	 applicable	 law.	 Upon	 due	 consideration,	 the	
court	 finds	 that	 respondent	 should	 be	 disbarred	 from	 the	 prac-
tice	of	law	in	the	state	of	Nebraska.

CoNCLUsIoN
the	court	finds	that	respondent	violated	Dr	1-102(a)(1),	Dr	

9-102(a)(1)	and	(2),	rule	8.4,	and	his	oath	of	office	as	an	attor-
ney.	We	conclude	that	disbarment	is	the	appropriate	sanction.

It	 is	 therefore	 the	 judgment	 of	 this	 court	 that	 respondent	 be	
disbarred	 from	 the	 practice	 of	 law	 in	 the	 state	 of	 Nebraska,	
effective	 immediately.	 respondent	 is	 directed	 to	 comply	 with	
Neb.	Ct.	r.	of	Discipline	16	(rev.	2004),	and	upon	failure	to	do	
so,	 respondent	 shall	 be	 subject	 to	 punishment	 for	 contempt	 of	
this	 court.	respondent	 is	directed	 to	pay	costs	and	expenses	 in	
accordance	 with	 Neb.	 rev.	 stat.	 §§	 7-114	 and	 7-115	 (reissue	
1997),	disciplinary	rule	10(p),	and	Neb.	Ct.	r.	of	Discipline	23	
(rev.	 2001)	 within	 60	 days	 after	 an	 order	 imposing	 costs	 and	
expenses	has	been	entered	by	this	court.

Judgment of disbarment.

Collette thone and anthony thone, appellants, v. 
regional West mediCal Center et al., appellees.
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	 1.	 Summary Judgment.	 summary	 judgment	 is	 proper	 if	 the	 pleadings	 and	 admis-
sible	evidence	offered	at	the	hearing	show	that	there	is	no	genuine	issue	as	to	any	
material	facts	or	as	 to	the	ultimate	inferences	that	may	be	drawn	from	those	facts	
and	that	the	moving	party	is	entitled	to	judgment	as	a	matter	of	law.

	 2. Summary Judgment: Proof. a	party	makes	a	prima	 facie	case	 that	 it	 is	entitled	
to	summary	 judgment	by	offering	sufficient	evidence	 that,	assuming	 the	evidence	
went	uncontested	at	trial,	would	entitle	the	party	to	a	favorable	verdict.	



	 3. Summary Judgment: Appeal and Error. In	 reviewing	a	 summary	 judgment,	 an	
appellate	court	views	the	evidence	in	 the	light	most	favorable	 to	 the	party	against	
whom	 the	 judgment	 was	 granted,	 giving	 that	 party	 the	 benefit	 of	 all	 reasonable	
inferences	deducible	from	the	evidence.

	 4. Judgments: Appeal and Error. on	 questions	 of	 law,	 an	 appellate	 court	 is	 obli-
gated	 to	 reach	 a	 conclusion	 independent	 of	 the	 determination	 reached	 by	 the	
court	below.

	 5. Malpractice: Physician and Patient: Proof: Proximate Cause. to	make	a	prima	
facie	case	of	medical	malpractice,	 the	plaintiff	must	show	(1)	 the	applicable	stan-
dard	of	care,	(2)	that	the	defendant(s)	deviated	from	that	standard	of	care,	and	(3)	
that	this	deviation	was	the	proximate	cause	of	the	plaintiff’s	harm.

	 6. Malpractice: Physicians and Surgeons: Expert Witnesses: Proof. as	a	general	
matter,	expert	testimony	is	required	to	identify	the	applicable	standard	of	care.

	 7. Malpractice: Expert Witnesses: Presumptions. a	party	can	make	a	prima	facie	
case	 of	 professional	 negligence	 even	 without	 expert	 testimony	 in	 cases	 where	
the	 evidence	 and	 the	 circumstances	 are	 such	 that	 the	 recognition	 of	 the	 alleged	
negligence	may	be	presumed	to	be	within	the	comprehension	of	laypersons.

	 8. Malpractice: Testimony: Proof. Lay	 testimony	may	suffice	 to	establish	a	defen-
dant’s	deviation	from	the	standard	of	care.

	 9. Malpractice: Physicians and Surgeons: Proximate Cause: Damages. In	 the	
medical	 malpractice	 context,	 the	 element	 of	 proximate	 causation	 requires	 proof	
that	 the	 physician’s	 deviation	 from	 the	 standard	 of	 care	 caused	 or	 contributed	 to	
the	injury	or	damage	to	the	plaintiff.

10. Expert Witnesses: Proximate Cause. expert	testimony	is	almost	always	required	
to	prove	proximate	causation.

11. Malpractice: Expert Witnesses. Causation	 in	professional	negligence	cases	may	
be	 inferred	 without	 expert	 testimony	 if	 the	 causal	 link	 between	 the	 defendant’s	
negligence	and	the	plaintiff’s	injuries	is	sufficiently	obvious	to	laypersons.

12.	 ____:	____.	Whether	a	causal	 link	 is	sufficiently	obvious	 that	 it	may	be	 inferred	
under	 the	 common-knowledge	 exception	 is	 a	 separate	 inquiry	 from	 whether	
a	 defendant’s	 negligence	 is	 sufficiently	 plain	 that	 it,	 too,	 may	 be	 inferred	
by	laypersons.
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heaviCan, C.J.
I.	INtroDUCtIoN

Collette	thone	and	her	husband,	anthony	thone,	brought	suit	
against	 the	 regional	 West	 Medical	 Center	 (rWMC)	 and	 Drs.	
Glen	 Forney,	 Jeffrey	 Holloway,	 and	thomas	White	 for	 alleged	
negligence	 in	 treating	Collette	thone	 for	 complications	 related	
to	 a	 previously	 installed	 gastric	 band.	 rWMC	 and	 the	 physi-
cians	(collectively	appellees)	moved	for	summary	judgment.

the	 district	 court	 granted	 appellees’	 motion	 on	 the	 theory	
that	 the	thones	had	failed	 to	meet	 their	 requirement	of	provid-
ing	expert	testimony	to	support	their	claims.	the	thones	appeal,	
arguing	 that	 the	 lack	 of	 expert	 testimony	 is	 not	 fatal	 to	 their	
case.	 because	 we	 conclude	 that	 the	 thones’	 failure	 to	 provide	
expert	 testimony	on	proximate	causation	 is	 fatal	 to	 their	 claim,	
we	affirm	the	district	court’s	grant	of	summary	judgment.

II.	baCkGroUND
on	 approximately	 December	 10,	 2001,	 Collette	 had	 a	 gas-

tric	 band	 installed	 by	 Drs.	 Holloway	 and	 Forney	 at	 rWMC	 in	
scottsbluff,	 Nebraska.	 the	 gastric	 band	 limits	 the	 quantity	 of	
food	that	can	be	digested	at	one	time	and	is	 intended	to	relieve	
a	patient’s	obesity.

on	May	16,	2002,	while	vacationing	in	Loveland,	Colorado,	
Collette	experienced	severe	abdominal	pain	and	nausea,	appar-
ently	 caused	 by	 particles	 of	 food	 which	 were	 unable	 to	 pass	
through	the	band.	she	initially	went	to	a	local	hospital,	but	was	
transferred	 to	 rWMC	 that	 same	 day.	the	 parties	 dispute	 what	
transpired	 in	 the	 5	 days	 after	 Collette	 arrived	 at	 rWMC.	 It	 is	
clear,	 however,	 that	 on	 May	 21,	 Dr.	 Holloway	 performed	 an	
exploratory	laparoscopic	procedure	and	discovered	that	Collette	
had	 a	 perforation	 in	 her	 stomach	 lining	 in	 the	 vicinity	 of	 the	
gastric	 band.	 Holloway	 immediately	 removed	 the	 gastric	 band	
and	 repaired	 the	 perforation.	 Collette	 was	 discharged	 from	
rWMC	on	May	30.

the	 thones	 filed	 their	 complaint	 against	 appellees	 on	 May	
14,	 2004,	 alleging	 various	 acts	 of	 negligence	 by	 the	 medical	
center	 and	 its	 physicians	 with	 regard	 to	 diagnosing	 and	 treat-
ing	 Collette’s	 ailments.	 appellees	 moved	 for	 summary	 judg-
ment.	 In	 support	 of	 their	 motion,	 appellees	 offered	 affidavits	



by	 Drs.	 Forney	 and	 White,	 both	 of	 whom	 stated	 that	 none	 of	
the	 named	 defendants	 had	 violated	 the	 applicable	 standard	 of	
care.	the	thones’	 responsive	evidence	consisted	of	 two	affida-
vits:	one	 from	Collette	herself	 and	one	 from	Collette’s	mother.	
Collette’s	affidavit	 consisted	of	quoted	excerpts	 from	a	manual	
supplied	 by	 bioenterics	 Corporation	 (bioenterics),	 a	 manu-
facturer	 of	 gastric	 bands,	 immediately	 followed	 by	 Collette’s	
own	 commentary	 explaining	 how	 appellees	 deviated	 from	 that	
particular	 instruction.	a	photocopy	of	 the	manual	was	attached	
to	Collette’s	affidavit.

appellees	 objected	 to	 both	 affidavits,	 and	 the	 district	 court	
sustained	the	objections.	Finding	that	the	thones	failed	to	offer	
any	admissible	evidence	 to	support	 their	claim	of	medical	mal-
practice	and	that	the	thones’	allegations	of	negligence	were	not	
the	sort	that	could	be	inferred	without	proof	under	the	so-called	
common-knowledge	exception,	 the	district	court	granted	appel-
lees’	motion	for	summary	judgment.

III.	assIGNMeNts	oF	error
the	 thones	 generally	 assign	 that	 the	 district	 court	 erred	

in	 concluding	 they	 had	 failed	 to	 demonstrate	 the	 existence	
of	 a	 triable	 issue	 of	 fact	 as	 to	 the	 negligence	 of	 appellees.	
specifically,	 the	 thones	 argue	 the	 district	 court	 erred	 by	 fail-
ing	to	recognize	that	(1)	appellees’	negligence	was	so	palpable	
that	 it	could	be	recognized	by	laypersons	without	expert	proof	
under	the	common-knowledge	exception	and	(2)	the	statements	
in	 Collette’s	 affidavit	 and	 the	 attached	 bioenterics	 manual	
provide	 admissible	proof	of	 appellees’	negligence	 and	 thereby	
render	expert	testimony	unnecessary.

IV.	staNDarD	oF	reVIeW
[1]	summary	judgment	is	proper	if	the	pleadings	and	admis-

sible	evidence	offered	at	the	hearing	show	that	there	is	no	genu-
ine	issue	as	to	any	material	facts	or	as	to	the	ultimate	inferences	
that	may	be	drawn	from	those	 facts	and	 that	 the	moving	party	
is	entitled	to	judgment	as	a	matter	of	law.1

	 1	 see	Carruth v. State,	271	Neb.	433,	712	N.W.2d	575	(2006).
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[2]	 a	 party	 makes	 a	 prima	 facie	 case	 that	 it	 is	 entitled	 to	
summary	judgment	by	offering	sufficient	evidence	that,	assum-
ing	 the	 evidence	 went	 uncontested	 at	 trial,	 would	 entitle	 the	
party	 to	 a	 favorable	 verdict.2	 If	 the	 moving	 party	 makes	 such	
a	 case,	 the	 burden	 then	 shifts	 to	 the	 nonmoving	 party	 to	 pro-
duce	admissible	contradictory	evidence	which	raises	a	genuine	
issue	of	material	 fact.3	 If	 it	 cannot,	 summary	 judgment	 should	
be	granted.

[3,4]	 In	 reviewing	 a	 summary	 judgment,	 we	 view	 the	 evi-
dence	in	the	light	most	favorable	to	the	party	against	whom	the	
judgment	 was	 granted,	 giving	 that	 party	 the	 benefit	 of	 all	 rea-
sonable	inferences	deducible	from	the	evidence.4	In	conducting	
our	review,	we	are	mindful	of	the	fact	that	on	questions	of	law,	
an	 appellate	 court	 is	 obligated	 to	 reach	 a	 conclusion	 indepen-
dent	of	the	determination	reached	by	the	court	below.5

V.	aNaLYsIs
the	 overarching	 issue	 in	 this	 appeal	 is	 whether	 the	thones	

carried	 their	 burden	 to	 raise	 a	 genuine	 issue	 of	 material	 fact	
that	 appellees	 committed	 medical	 malpractice	 when	 treating	
Collette	 for	 complications	 involving	 her	 gastric	 band.	 In	 sup-
port	 of	 their	 motion	 for	 summary	 judgment,	 appellees	 offered	
affidavits	 from	 Drs.	 Forney	 and	 White,	 two	 of	 the	 named	
defendants.	 In	 their	 affidavits,	 the	 physicians	 offered	 that	 in	
their	expert	opinions,	neither	 they	nor	any	other	defendant	had	
committed	medical	malpractice	under	the	applicable	standard	of	
care.	 Further,	 the	 physicians	 concluded	 that	 any	 acts	 or	 omis-
sions	by	themselves	or	any	other	defendant	did	not	proximately	
cause	Collette’s	injuries.

[5]	 at	 the	 summary	 judgment	 stage,	 it	 is	 well	 settled	 that	
such	 self-supporting	 affidavits	 suffice	 to	 make	 a	 prima	 facie	

	 2	 see	Cerny v. Longley,	270	Neb.	706,	708	N.W.2d	219	(2005).
	 3	 see	id.
	 4	 see	Plowman v. Pratt,	268	Neb.	466,	684	N.W.2d	28	(2004).
	 5	 Ichtertz v. Orthopaedic Specialists of Neb., 273	Neb.	466,	730	N.W.2d	798	

(2007).



case	 that	 the	 defendants	 did	 not	 commit	 medical	 malpractice.6	
as	such,	Forney	and	White’s	affidavits	shifted	the	burden	to	the	
thones	to	provide	sufficient	evidence	to	establish	a	prima	facie	
case	 of	 medical	 malpractice.7	 to	 make	 such	 a	 case,	 a	 plaintiff	
must	 show	 (1)	 the	 applicable	 standard	 of	 care,	 (2)	 that	 the	
defendant(s)	 deviated	 from	 that	 standard	 of	 care,	 and	 (3)	 that	
this	deviation	was	 the	proximate	cause	of	 the	plaintiff’s	harm.8	
We	discuss	each	element	in	turn.

1. standard of Care

[6]	as	a	general	matter,	expert	testimony	is	required	to	iden-
tify	 the	 applicable	 standard	 of	 care.9	 the	 thones	 offered	 no	
expert	 testimony,	 but	 they	 attempt	 to	 account	 for	 this	 fact	 by	
arguing	that	two	exceptions	make	expert	testimony	unnecessary	
for	 several	 of	 their	 claims.	 First,	 the	 thones	 argue	 that	 expert	
testimony	is	unnecessary	to	determine	whether	it	was	negligent	
for	 appellees	 to	 wait	 5	 days	 before	 treating	 Collette	 because	
such	 a	 delay	 is	 so	 plainly	 improper	 that	 negligence	 may	 be	
inferred	 under	 the	 common-knowledge	 exception.	 second,	 the	
thones	argue	that	expert	testimony	is	unnecessary	to	show	that	
appellees	 were	 negligent	 in	 diagnosing	 and	 treating	 Collette	
because	 an	 instruction	 manual	 printed	 by	 the	 manufacturer	 of	
Collette’s	 medical	 device	 set	 the	 standard	 of	 care.	We	 address	
each	argument	separately.

(a)	5-Day	Delay	and	Common-knowledge	exception
[7]	We	 have	 long	 recognized	 that	 a	 party	 can	 make	 a	 prima	

facie	 case	 of	 professional	 negligence	 even	 without	 expert	 tes-
timony	 in	 cases	 where	 “the	 evidence	 and	 the	 circumstances	
are	 such	 that	 the	 recognition	 of	 the	 alleged	 negligence	 may	 be	
presumed	 to	 be	 within	 the	 comprehension	 of	 laymen.”10	 this	

	 6	 see,	e.g., Casey v. Levine,	261	Neb.	1,	621	N.W.2d	482	(2001);	Wagner v. 
Pope,	247	Neb.	951,	531	N.W.2d	234	(1995).

	 7	 see	Wagner,	supra note	6.
	 8	 see	Casey,	supra note	6	(citing	Neill v. Hemphill,	258	Neb.	949,	607	N.W.2d	

500	(2000)).
	 9	 see	Fossett v. Board of Regents,	258	Neb.	703,	605	N.W.2d	465	(2000).
10	 Halligan v. Cotton,	193	Neb.	331,	336,	227	N.W.2d	10,	13	(1975).
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common-knowledge	 exception	 is	 limited	 to	 cases	 of	 extreme	
and	obvious	misconduct.	examples	 include	 failure	 to	 remove	a	
surgical	instrument	from	a	patient’s	body	following	a	procedure	
or	amputating	an	incorrect	limb.11

In	 contrast,	 we	 have	 been	 reluctant	 to	 apply	 the	 common-
knowledge	 exception	 in	 cases	 where	 the	 alleged	 professional	
misconduct	was	less	than	obvious	without	some	degree	of	tech-
nical	knowledge.	For	example,	in	Fossett v. Board of Regents,	a	
plaintiff	attempted	 to	 invoke	 this	exception	by	arguing	 that	her	
physician	 was	 negligent	 for	 failing	 to	 remove	 a	 large	 amount	
of	 “bilious	 peritoneal	 fluid”	 which	 he	 discovered	 in	 her	 abdo-
men	during	an	unrelated	procedure.12	We	declined	 to	apply	 the	
exception	in	Fossett	because	doing	so	would	incorrectly	assume	
that	 “the	 trier	 of	 fact	 is	 capable	 of	 determining	 whether	 it	 is	
accepted	 medical	 practice	 for	 a	 surgeon	 to	 leave	 bodily	 fluid	
where	it	is	found	in	a	patient	during	an	operation.”13

the	 thones	 rely	 on	 the	 common-knowledge	 exception	 for	
their	 claim	 that	 appellees	 left	 Collette	 vomiting	 blood	 and	
in	 excruciating	 pain	 for	 5	 days	 without	 taking	 any	 action.	
although	 not	 as	 extreme	 as	 leaving	 a	 surgical	 instrument	 in	 a	
patient	 or	 removing	 the	wrong	 limb,	 a	 5-day	delay	under	 such	
circumstances	 is	 far	 more	 akin	 to	 those	 scenarios	 than	 what	
was	 presented	 in	 Fossett.	 an	 authoritative	 treatise	 on	 medical	
malpractice	 supports	 this	 conclusion:	 “[N]o	 expert	 testimony	
is	 required	 in	 order	 to	 show	 that	 the	 failure	 to	 attend	 a	 patient	
altogether	 does	 not	 constitute	 reasonable	 care	 when	 common	
sense	 indicates	 that,	 without	 attention,	 the	 patient	 may	 suffer	
serious	consequences.”14

the	 Maryland	 supreme	 Court	 concluded	 that	 negligence	
could	be	inferred	under	the	common-knowledge	exception	when	
a	 physician	 failed	 to	 attend	 to	 a	 patient	 who	 was	 struck	 by	 an	
automobile	 and,	 although	 manifesting	 few	 outward	 indications	
of	 trauma,	was	 therefore	 likely	 to	have	 suffered	 severe	 internal	

11	 Keys v. Guthmann,	267	Neb.	649,	676	N.W.2d	354	(2004).
12	 Fossett,	supra note	9,	258	Neb.	at	708,	605	N.W.2d	at	469.
13	 Id.
14	 1	David	W.	Louisell	&	Harold	Williams,	Medical	Malpractice	§	8.05[4]	at	

8-81	(2007).



injuries.15	similarly,	the	Louisiana	supreme	Court	found	that	an	
on-call	physician	was	obviously	negligent	for	failing	to	come	to	
the	hospital	despite	being	informed	that	a	patient	had	a	medical	
emergency	which	required	his	attention.16

these	 cases	 support	 the	 conclusion	 that	 negligence	 may	 be	
inferred	 when	 a	 physician	 fails	 to	 timely	 attend	 to	 a	 patient	
who	 bears	 serious	 injuries.	We	 therefore	 hold	 that	 a	 layperson	
could	infer	that	a	reasonable	physician,	acting	with	the	care	and	
skill	of	other	physicians	in	the	community,	would	not	neglect	a	
patient	 vomiting	blood	 and	 in	 severe	 abdominal	 pain.	as	 such,	
the	 thones’	 failure	 to	 provide	 expert	 testimony	 does	 not	 fore-
close	a	 finding	of	negligence	with	 respect	 to	appellees’	alleged	
failure	to	promptly	diagnose	and	treat	Collette.

(b)	Negligent	treatment	and	
Manufacturer-Instruction	exception

the	 thones	 next	 argue	 that	 expert	 testimony	 is	 unneces-
sary	 to	 set	 the	 standard	 of	 care	 for	 their	 claims	 that	 appellees	
were	negligent	 in	 treating	and	diagnosing	Collette’s	 complica-
tions.	the	thones	contend	 that	compliance	with	an	 instruction	
manual	 supplied	 by	 bioenterics,	 the	 alleged	 manufacturer	 of	
Collette’s	gastric	band,	 is	 itself	 the	proper	standard	of	care	for	
diagnosing	 and	 treating	 complications	 related	 to	 the	 band.	 In	
making	 this	 argument,	 the	 thones	 invoke	 what	 might,	 for	 the	
sake	 of	 convenience,	 be	 called	 the	 manufacturer-instruction	
exception	to	expert	testimony.

on	the	theory	that	reasonable	physicians	do	not	deviate	from	
instructions	supplied	by	 the	manufacturers	of	drugs	or	devices,	
a	 number	 of	 courts	 hold	 that	 even	 without	 expert	 testimony	
indicating	 whether	 the	 instructions	 set	 the	 standard	 of	 care,	 a	
physician’s	 failure	 to	 follow	 those	 instructions	 is	 prima	 facie	
evidence	of	negligence.17	a	minority	of	courts	reject	the	idea	that	

15	 Thomas v. Corso,	265	Md.	84,	288	a.2d	379	(1972).
16	 Hastings v. Baton Rouge Gen. Hosp.,	498	so.	2d	713	(La.	1986).
17	 see,	 e.g.,	 Rodriguez v. Jackson,	 118	 ariz.	 13,	 574	 p.2d	 481	 (ariz.	 app.	

1977);	Garvey v. O’Donoghue,	530	a.2d	1141	(D.C.	1987);	Ohligschlager v. 
Proctor Comm. Hosp.,	55	Ill.	2d	411,	303	N.W.2d	392	(1973);	Terrebonne v. 
Floyd,	767	so.	2d	758	(La.	app.	2000); Nolan v. Dillon,	261	Md.	516,	276	
a.2d	36	(1971).
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a	manufacturer’s	instruction	constitutes	prima	facie	evidence	of	
the	standard	of	care.	Instead,	these	courts	hold	that	when	unac-
companied	 by	 expert	 testimony,	 a	 manufacturer’s	 instructions	
provide	only	“‘some	evidence’”	of	the	standard.18

because	 the	thones	cannot	avoid	summary	 judgment	unless	
they	 make	 out	 a	 prima	 facie	 case	 of	 medical	 malpractice,19	
the	 difference	 between	 these	 two	 views	 is	 significant	 in	 this	
case.	We	 need	 not	 choose	 between	 these	 views	 here,	 however,	
because	 we	 conclude	 that	 the	 bioenterics	 manual	 is	 not	 suf-
ficient	 to	 trigger	 the	 manufacturer-instruction	 exception.	 our	
conclusion	 is	 predicated	 on	 the	 fact	 that	 cases	 applying	 the	
manufacturer-instruction	exception	involved	either	a	physician’s	
alleged	failure	to	follow	instructions	for	the	use	of	drugs20	or	a	
medical	attendant’s	failure	 to	follow	specific	operating	instruc-
tions	 for	 basic	 medical	 instruments	 such	 as	 an	 electrosurgical	
mole	 remover,21	 a	 heating	 pad,22	 and	 a	 wound	 stapler.23	 In	
contrast,	 the	 thones’	 allegations—and	 the	 instructions	 in	 the	
bioenterics	 manual—primarily	 relate	 to	 diagnosing	 and	 treat-
ing	complications	involving	the	gastric	band.

the	Louisiana	Court	of	appeal	was	presented	with	a	similar	
situation	 in	 Vinson v. Salmon.24	 there,	 a	 burn	 victim	 claimed	
that	 compliance	 with	 an	 article	 in	 a	 medical	 journal	 describ-
ing	 the	 proper	 treatment	 for	 burns	 was	 the	 standard	 of	 care	
under	 a	 Louisiana	 case	 applying	 the	 manufacturer-instruction	
	exception.	the	court	disagreed:	“the	Terrebone[25] case	involved	

18	 Craft v. Peebles,	78	Haw.	287,	300,	893	p.2d	138,	151	(1995).	see,	Morlino 
v. Medical Center,	152	N.J.	563,	706	a.2d	721	(1998); Spensieri v. Lasky,	
94	N.Y.2d	231,	723	N.e.2d	544,	701	N.Y.s.2d	689	(1999);	Grayson v. State 
By Children’s Hosp.,	838	p.2d	546	(okla.	Civ.	app.	1992);	Ramon By and 
Through Ramon v. Farr,	770	p.2d	131	(Utah	1989).

19	 see	Cerny,	supra note	2.
20	 see,	e.g.,	Rodriguez,	supra note	17	 (streptomycin);	Garvey,	supra note	17	

(tobramycin);	Ohligschlager,	supra note	17	(sparine).
21	 Monk v. Doctors Hospital,	403	F.2d	580	(D.C.	Cir.	1968).
22	 Burke v. Pearson,	259	s.C.	288,	191	s.e.2d	721	(1972).
23	 Christiana v. Sudderth,	841	so.	2d	911	(La.	app.	2003).
24	 Vinson v. Salmon,	786	so.	2d	913	(La.	app.	2001).
25	 Terrebonne, supra	note	17.



the	 specific	 timing	 of	 a	 drug	 dosage.	 In	 contrast,	 the	 present	
matter	 involves	 more complex medical issues,	 including the 
appropriateness of the diagnosis and treatment provided by 
[the treating physician].	thus,	 the	 cited	 case	 is	 not	 persuasive	
support	 of	 plaintiff’s	 position.”26	 Like	 the	 Louisiana	 Court	 of	
appeal,	 we	 recognize	 that	 treating	 and	 diagnosing	 a	 patient	
involves	 a	 multitude	 of	 variables	 and	 extrinsic	 considerations	
which	 make	 such	 activities	 highly	 complex.	 this	 suggests	
that	 a	 physician’s	 decisions	 regarding	 treatment	 and	 diagnosis	
should	not	be	scrutinized	according	to	a	rigid	set	of	black-letter	
instructions.	 We	 therefore	 conclude	 that	 without	 expert	 testi-
mony,	 the	 bioenterics	 manual	 has	 no	 bearing	 on	 the	 standard	
of	 care	 governing	 appellees’	 decisions	 about	 how	 to	 diagnose	
and	treat	thone’s	ailments.

the	thones	also	rely	on	the	manufacturer-instruction	excep-
tion	 for	 their	 claim	 that	 appellees	 were	 negligent	 in	 failing	 to	
convey	the	bioenterics	manual’s	warnings	about	the	dangers	of	
using	nonsteroidal	anti-inflammatory	drugs	(NsaIDs)	after	the	
band	was	installed.	the	manual	specifically	indicates	that	such	
drugs	ought	to	be	used	“with	caution”	because	they	can	increase	
the	 risk	 that	 the	 stomach	 lining	 around	 the	 device	 will	 erode.	
Collette	 was	 using	 a	 prescription	 anti-inflammatory	 when	 she	
had	 the	 device	 installed	 and	 claims	 appellees	 knew	 this	 yet	
never	warned	her	about	the	dangers	of	such	use.

However,	 the	 rationale	 behind	 the	 manufacturer-instruction	
exception	 is	 that	 a	 reasonable	 physician	 would	 not	 violate	 a	
manufacturer’s	specific	instructions	when	using	a	drug	or	device.	
even	 if	 we	 were	 to	 agree	 that	 the	 manufacturer-instruction	
exception	 should	 apply	 in	 the	 context	 of	 patient	 counseling,	
we	 note	 that	 the	 bioenterics	 manual	 does	 not	 specifically	
instruct	physicians	 to	warn	patients	 about	 the	 risks	of	 combin-
ing	 NsaIDs	 with	 gastric	 bands.	 In	 fact,	 the	 manual	 does	 not	
even	instruct	physicians	to	discontinue	use	of	such	medications;	
it	 simply	 advises	 that	 they	 be	 used	 cautiously.	as	 a	 result,	 no	
reasonable	 argument	 can	 be	 made	 that	 appellees	 violated	 an	
explicit	 instruction	 in	 the	 bioenterics	 manual	 by	 not	 advising	
Collette	of	the	dangers	of	continuing	to	use	NsaIDs.

26	 Vinson, supra note	24,	786	so.	2d	at	916	(emphasis	supplied).
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In	 sum,	 the	 lack	 of	 expert	 testimony	 does	 not	 preclude	 the	
thones	 from	proving	 the	 standard	of	 care	with	 respect	 to	 their	
claim	 that	 appellees	 were	 negligent	 in	 waiting	 5	 days	 to	 treat	
Collette.	 pursuant	 to	 the	 common-knowledge	 exception,	 a	 lay-
person	 can	 infer	 that	 a	 reasonable	 physician	 would	 not	 wait	 5	
days	before	rendering	aid	to	a	patient	in	Collette’s	condition.

However,	 the	 bioenterics	 manual	 does	 not	 trigger	 the	
	manufacturer-instruction	 exception	 in	 this	 case.	 as	 such,	 the	
lack	of	expert	testimony	proves	fatal	to	the	thones’	claims	that	
appellees	 committed	 negligence	 by	 deviating	 from	 the	 instruc-
tions	 set	 forth	 in	 the	 bioenterics	 manual	 when	 attending	 to	
Collette’s	 ailments.	 We	 therefore	 turn	 to	 a	 discussion	 of	 the	
other	two	elements	of	a	prima	facie	case	of	medical	malpractice	
as	they	relate	to	the	thones’	delay-of-treatment	claim.

2. deviation from standard of Care

Having	 concluded	 that	 expert	 testimony	 is	 unnecessary	 to	
prove	 that	 a	 reasonable	 physician	 would	 not	 leave	 a	 patient	
vomiting	blood	and	 languishing	 in	pain	 for	 a	period	of	5	days	
without	 some	 care,	 the	 next	 issue	 is	 whether	 the	 thones	 can	
raise	a	genuine	issue	as	to	whether	appellees	deviated	from	that	
standard	 of	 care.	 More	 precisely,	 the	 specific	 issue	 is	 whether	
the	 thones	 provided	 sufficient	 evidence	 that	 appellees	 in	 fact	
failed	 to	 treat	 Collette	 for	 the	 5-day	 period	 between	 May	 16	
and	21,	2002.

In	discussing	medical	malpractice	claims,	 some	courts	make	
the	 blanket	 holding	 that	 expert	 testimony	 is	 necessary	 for	 all 
three	 elements,	 including	 the	 element	 concerning	 the	 defen-
dant’s	 deviation	 from	 the	 standard	 of	 care.27	 other	 courts	 are	
more	 particular	 and	 hold	 that	 “[e]xpert	 testimony	 is	 generally	
required	 in	 medical	 malpractice	 cases	 to	 establish	 the	 standard	
of	care	and	to	prove	causation,	except	where	the	lack	of	reason-
able	care	or	the	existence	of	proximate	cause	is	apparent	to	the	
average	layman	from	common	knowledge	or	experience.”28	the	

27	 see,	e.g.,	Travers v. District of Columbia,	672	a.2d	566	(D.C.	1996).
28	 Williamson v. Amrani,	283	kan.	227,	244,	152	p.3d	60,	72	(2007).	see,	also,	

Cox v. Jones,	470	N.W.2d	23	(Iowa	1991);	Rodriguez v. Clarke,	400	Md.	39,	
926	a.2d	736	(2007).



rationale	 is	 that	 the	 standard	 of	 care	 and	 proximate	 causation	
tend	to	involve	highly	technical	matters	“outside	the	knowledge	
of	 the	 average	 person	 without	 specialized	 training.”29	as	 such,	
other	 than	 a	 situation	 in	 which	 the	 applicable	 standard	 of	 care	
or	 causation	 are	 sufficiently	 obvious	 that	 they	 may	 be	 inferred	
without	 proof,	 establishing	 those	 two	 elements	 either	 requires	
expert	testimony	or,	in	the	case	of	the	standard	of	care,	a	manu-
facturer’s	 instruction.	We	have	also	 indicated	 that	a	physician’s	
own	admission	may	 suffice	 to	 establish	 the	 standard	of	 care	or	
proximate	causation.30

In	 contrast,	 however,	 identifying	 a	 deviation	 from	 an	 estab-
lished	 standard	 of	 care	 has	 the	 potential	 to	 be	 much	 more	
straightforward.	 In	 many	 cases,	 proof	 that	 the	 physician	 devi-
ated	 from	 an	 established	 standard	 may	 require	 nothing	 more	
than	 some	credible	 testimony	 from	a	 lay	witness	 that	 the	phy-
sician	did	or	did	not	 conform	 to	 the	 standard.	For	 example,	 in	
Healy v. Langdon,31	 the	 plaintiff,	 James	 Healy,	 submitted	 an	
affidavit	 in	 which	 he	 asserted	 that	 his	 wife’s	 physician	 failed	
to	 properly	 inform	 the	 Healys	 of	 the	 risks	 associated	 with	 her	
chemotherapy.	 Healy	 had	 already	 presented	 evidence	 suggest-
ing	 that	 a	 reasonable	 physician	 would	 have	 advised	 a	 patient	
of	the	risks	associated	with	chemotherapy.	although	Healy	was	
a	 layperson,	we	held	 that	his	affidavit	was	 sufficient	 to	 raise	a	
genuine	 issue	 of	 fact	 as	 to	 whether	 the	 physician	 in	 fact	 devi-
ated	 from	 the	 standard	 of	 care	 by	 not	 properly	 informing	 the	
Healys	of	the	risks	involved.32

[8]	the	result	 in	Healy	 supports	 the	conclusion	 that	 lay	 tes-
timony	 may	 suffice	 to	 establish	 a	 defendant’s	 deviation	 from	
the	 standard	 of	 care.	 We	 need	 not	 resolve	 here	 whether	 the	
ability	 to	establish	 the	deviation	element	with	 lay	 testimony	 is	
an	exception	or	the	norm.	Instead,	we	simply	conclude	that	this	
case	 presents	 a	 situation	 in	 which	 lay	 testimony	 alone	 is	 suf-
ficient	to	show	a	deviation	from	the	standard	of	care.

29	 Perkins v. Susan B. Allen Memorial Hosp.,	36	kan.	app.	2d	885,	888,	146	
p.3d	1102,	1105-06	(2006).

30	 Healy v. Langdon,	245	Neb.	1,	511	N.W.2d	498	(1994).
31	 Id.
32	 see	id.
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We	 have	 already	 established	 that	 a	 reasonable	 physician	
would	 not	 leave	 a	 patient	 in	 severe	 abdominal	 distress	 for	 5	
days	 without	 taking	 some	 remedial	 measures,	 absent	 clear	
justification.	 Identifying	 a	 deviation	 from	 this	 standard	 would	
require	 nothing	 more	 than	 testimony	 from	 a	 witness	 with	 per-
sonal	 knowledge	 as	 to	 whether	 appellees	 did	 in	 fact	 neglect	
Collette	for	5	days.

as	 was	 true	 in	 Healy,	 it	 appears	 the	 only	 admissible	 evi-
dence	 on	 this	 point	 is	 Collette’s	 own	 affidavit	 in	 which	 she	
asserts	 that	 she	 was	 neglected	 by	 appellees	 during	 the	 5-day	
period.	 although	 appellees	 dispute	 this	 assertion,	 we	 must	
view	 the	 facts	 in	 a	 light	 most	 favorable	 to	 the	 thones,	 the	
nonmoving	 party,	 by	 giving	 them	 the	 benefit	 of	 the	 doubt	 in	
factual	disputes.33	We	hold	 that	Collette’s	assertions	of	neglect	
create	 a	 genuine	 issue	 of	 material	 fact.	We	 turn,	 therefore,	 to	
the	third	and	final	element	of	 the	thones’	medical	malpractice	
claim—proximate	causation.

3. proximate Causation

[9]	 appellees	 offered	 expert	 testimony	 indicating	 that	 any	
acts	 or	 omissions	 of	 appellees	 were	 not	 the	 proximate	 cause	
of	 Collette’s	 injuries.	 this	 evidence	 shifted	 the	 burden	 to	 the	
thones	to	provide	contrary	evidence	on	the	issue	of	proximate	
causation.34	 In	 the	medical	malpractice	context,	 the	element	of	
proximate	 causation	 requires	 proof	 that	 the	 physician’s	 devia-
tion	 from	 the	 standard	 of	 care	 caused	 or	 contributed	 to	 the	
injury	or	damage	to	the	plaintiff.35

[10-12]	expert	 testimony	is	almost	always	required	to	prove	
proximate	causation.	Nevertheless,	as	with	the	standard	of	care,	
the	 common-knowledge	 exception	 applies	 to	 proximate	 causa-
tion	 in	 professional	 negligence	 cases.	 thus	 causation	 may	 be	
inferred	without	expert	testimony	if	the	causal	link	between	the	
defendant’s	negligence	and	the	plaintiff’s	injuries	is	sufficiently	

33	 see	Plowman, supra note	4.
34	 see,	Cerny,	supra note	2;	Casey, supra note	6.
35	 Hamilton v. Bares,	267	Neb.	816,	678	N.W.2d	74	(2004).



obvious	 to	 laypersons.36	 We	 note,	 however,	 that	 whether	 a	
causal	link	is	sufficiently	obvious	that	it	may	be	inferred	under	
the	 common-knowledge	 exception	 is	 a	 separate	 inquiry	 from	
whether	 a	 defendant’s	 negligence	 is	 sufficiently	 plain	 that	 it,	
too,	 may	 be	 inferred	 by	 laypersons.	as	 such,	 it	 does	 not	 nec-
essarily	 follow	 that	 causation	 can	 be	 inferred	 pursuant	 to	 the	
common-knowledge	 exception	 simply	 because	 a	 physician’s	
negligence	might	be	so	inferred.

Given	 their	 total	 lack	 of	 expert	 testimony	 in	 this	 case,	 the	
thones	 can	 only	 survive	 summary	 judgment	 if	 the	 injuries	
to	 Collette’s	 gastrointestinal	 system	 so	 obviously	 stem	 from	
appellees’	 alleged	 5-day	 delay	 in	 treating	 her	 that	 the	 causal	
link	may	be	inferred	even	by	laypersons.

In	 addressing	 this	 question,	 we	 are	 persuaded	 by	 Parker v. 
Central Kansas Medical Center,37	a	case	in	which	a	patient	who	
suffered	injuries	to	her	abdomen	and	colon	during	a	horse	riding	
accident	sued	a	physician	because	 the	physician	had	refused	to	
operate	on	her.	the	plaintiff	in	Parker	asserted	that,	among	other	
things,	 the	 physician’s	 “refusal	 to	 examine,	 diagnose,	 or	 treat”	
her	was	obviously	the	cause	of	her	injuries	under	the	common-
knowledge	exception.38	the	court	disagreed,	noting	that	“without	
expert	 testimony,	 a	 jury	of	 laypersons	would	not	be	competent	
to	decide	whether	any	of	plaintiff’s	post-accident	complications	
were	caused	by	[the	physician’s]	conduct	or	whether	such	com-
plications	 were	 merely	 the	 result	 of	 her	 injuries	 sustained	 as	 a	
consequence	of	the	horse	riding	accident.”39

the	 same	 can	 be	 said	 of	 this	 case.	 Without	 expert	 testi-
mony,	 it	 would	 be	 impossible	 for	 a	 layperson	 to	 conclude	 that	
Collette’s	ultimate	 injuries	were	caused	 specifically	by	a	5-day	
delay	 in	 treating	 her.	 there	 is	 nothing	 to	 rebut	 the	 suggestion	
that	Collette	would	have	suffered	 the	 same	amount	of	harm	no	

36	 see,	McVaney v. Baird, Holm, McEachen, 237	Neb.	 451,	 466	N.W.2d	499	
(1991);	Williamson,	supra note	28.

37	 Parker v. Central Kansas Medical Center,	 178	F.	supp.	2d	1205	 (D.	kan.	
2001).

38	 Id. at	1214.
39	 Id.
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matter	how	diligent	appellees	had	been.	therefore,	despite	their	
ability	to	satisfy	the	elements	in	their	prima	facie	case	concern-
ing	 the	 standard	 of	 care	 and	 appellees’	 deviation	 from	 it,	 sum-
mary	 judgment	 was	 nonetheless	 appropriate	 given	 the	 thones’	
lack	of	evidence	on	the	issue	of	proximate	causation.

VI.	CoNCLUsIoN
the	 thones	 attempt	 to	 account	 for	 their	 lack	 of	 expert	

testimony	 on	 the	 proper	 standard	 of	 care	 by	 invoking	 the	
common-	knowledge	 and	 manufacturer-instruction	 exceptions.	
We	conclude	that	the	bioenterics	manual	does	not	establish	the	
standard	 of	 care.	as	 such,	 summary	 judgment	 was	 proper	 for	
the	 thones’	 negligence	 claims	 based	 on	 the	 alleged	 failure	 to	
follow	the	manufacturer’s	instruction	manual.

the	thones	 have	 raised	 a	 genuine	 question	 of	 material	 fact	
that	 appellees’	 5-day	 delay	 in	 treating	 Collette	 was	 negligent	
under	 the	 common-knowledge	 exception.	 However,	 we	 none-
theless	find	that	their	failure	to	provide	expert	testimony	on	the	
issue	of	proximate	causation	is	fatal	to	this	claim.	We	therefore	
affirm	the	district	court’s	summary	judgment.

affirmed.
Connolly,	J.,	participating	on	briefs.
stephan,	J.,	not	participating.
gerrard,	J.,	concurring.
I	 agree	 with	 the	 majority	 regarding	 the	 general	 legal	 prin-

ciples	 applicable	 to	 this	 case	 and	 with	 the	 affirmance	 of	 the	
district	court’s	summary	judgment.	but	my	review	of	the	record	
leads	 me	 to	 a	 different	 analytical	 framework.	 the	 majority	
opinion	 identifies	 the	plaintiffs’	 two	 theories	of	 recovery	as	 (1)	
the	 “Negligent	treatment”	 that	 was	 allegedly	 inconsistent	 with	
the	 manufacturer’s	 instructions	 and	 (2)	 the	 “5-Day	 Delay”	 in	
treatment	 after	 Collette	 thone’s	 symptoms	 developed.	 I	 agree	
with	 the	 majority	 that	 the	 plaintiffs	 did	 not	 present	 sufficient	
evidence	to	sustain	either	theory.	but	I	reach	that	conclusion	for	
	different	reasons.

to	begin	with,	 I	 find	 it	unnecessary	 to	address	 the	standard	
of	care	 for	 the	“negligent	 treatment”	claim	because	 the	 record	
clearly	 establishes	 the	 plaintiffs’	 lack	 of	 competent	 evidence	
with	 respect	 to	 causation.	 Collette’s	 affidavit	 asserts	 that	 the	



defendants	 departed	 from	 the	 alleged	 “standard	 of	 care,”	 i.e.,	
the	manufacturer’s	 instructions	 for	 the	gastric	band,	 in	 several	
ways.	In	particular,	 the	plaintiffs	claim	that	 the	defendants	did	
not	 warn	 Collette	 of	 the	 risks	 associated	 with	 the	 procedure	
or	 the	 use	 of	 anti-inflammatory	 drugs,	 did	 not	 immediately	
remove	 the	band	or	perform	an	x	 ray	after	her	 symptoms	pre-
sented,	 did	 not	 perform	 an	 upper	 gastrointestinal	 tract	 x	 ray	
(GI)	preoperatively	or	before	band	inflation	or	adjustment,	and	
performed	her	first	adjustment	less	than	6	weeks	after	her	oper-
ation.	 Collette	 asserted	 in	 her	 affidavit	 that	 “[h]ad	 Defendants	
gone	 in	 and	 removed	 the	 band	 at	 the	 onset	 of	 [her]	 vomiting	
and	 abdominal	 pain,	 the	 band	 could	 have	 been	 removed	 via	
laparoscopy,	 rather	 than	cutting	[her]	open	from	the	 top	 to	 the	
bottom	of	her	stomach.”

but	 those	are	precisely	 the	sort	of	conclusions	 that	must	be	
supported	by	expert	medical	testimony.	as	the	majority	opinion	
observes,	 causation	 may	 be	 inferred	 without	 expert	 testimony	
only	if	 the	causal	 link	between	the	defendants’	negligence	and	
the	 plaintiff’s	 injuries	 is	 sufficiently	 obvious	 to	 laypersons.	
and	 neither	 Collette	 nor	 her	 mother,	 as	 lay	 witnesses,	 are	
qualified	to	establish	a	causal	link	between	the	plaintiffs’	dam-
ages	 and	 any	 of	 the	 defendants’	 claimed	 deviations	 from	 the	
manufacturer’s	 instructions.	 For	 example,	 a	 determination	 of	
whether	 Collette’s	 gastric	 band	 could	 have	 been	 immediately	
removed	 by	 laparoscopy,	 rather	 than	 more	 invasive	 surgery,	 is	
beyond	her	 expertise	 as	 a	 lay	witness.	Whether	 a	preoperative	
GI	 would	 have	 prevented	 Collette’s	 complications	 is	 beyond	
her	 expertise.	and	 Collette	 does	 not	 aver	 that	 her	 decision	 to	
have	the	band	installed,	or	any	subsequent	actions,	would	have	
been	different	had	she	been	more	informed	of	the	risks	associ-
ated	with	the	procedure.

In	 short,	 there	 is	 no	 competent	 evidence	 in	 the	 record	 to	
rebut	 the	 defendants’	 evidence	 that	 their	 alleged	 deviations	
from	the	manufacturer’s	instructions	did	not	proximately	cause	
the	plaintiffs’	damages.	and	given	that,	 I	see	no	need	to	opine	
on	 the	 more	 difficult	 question	 whether	 the	 manufacturer’s	
instructions	were	evidence	of	the	standard	of	care.

I	also	have	a	different	view	with	respect	to	the	plaintiffs’	claim	
of	damages	from	a	“5-day	delay”	in	treating	Collette’s	injuries.	
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she	 alleged,	 supported	 by	 her	 affidavit,	 that	 she	 endured	 pain	
and	 suffering	during	 the	5	days	between	May	16,	 2002,	when	
she	 was	 admitted	 to	 the	 hospital,	 and	 the	 May	 21	 exploratory	
laparotomy	 and	 removal	 of	 the	 gastric	 band.	 according	 to	
the	 majority	 opinion,	 the	 plaintiffs’	 evidence	 would	 support	 a	
finding	 that	 the	 defendants	 completely	 failed	 to	 treat	 Collette	
during	 that	 time	 and	 that	 this	 lack	 of	 treatment	 breached	 the	
standard	of	care.

However,	 I	 read	 the	 record	 differently	 on	 this	 issue.	 In	 par-
ticular,	 I	 do	 not	 believe	 that	 the	 plaintiffs	 presented	 competent	
evidence	 of	 a	 breach	 of	 the	 standard	 of	 care.	 the	 defendants’	
affidavits	averred	the	following	sequence	of	events:

on	 December	 10,	 2001,	 [Collette]	 underwent	 place-
ment	 of	 a	 laparoscopic	 adjustable	 gastric	 band.	 on	 May	
16,	2002,	 [she]	ate	some	foods	 that	would	not	go	 through	
the	 band	 and	 experienced	 a	 prolonged	 episode	 of	 intense	
esophageal	spasms	and	retching	which	 lasted	 for	approxi-
mately	 16	 hours.	 she	 was	 seen	 in	 a	 Loveland,	 Colorado	
emergency	 room,	 and	 then	 transferred	 to	 the	 office	 of	
Western	 surgical	 Group.	 there,	 Dr.	 Holloway	 examined	
her	 and	 removed	 all	 of	 the	 fluid	 from	 her	 band.	 He	 then	
admitted	her	to	[rWMC]	with	orders	for	her	to	have	noth-
ing	by	mouth.

at	 rWMC,	 [Collette]	 was	 monitored,	 and	 given	 IV	
fluids,	and	pain	medications.	When	her	symptoms	contin-
ued,	an	upper	GI	was	performed,	and	reportedly	indicated	
an	 obstruction	 at	 the	 level	 of	 the	 band,	 which	 appeared	
to	 have	 migrated	 distally.	 [Collette]	 was	 scheduled	 for	 a	
revision	 of	 her	 lap	 band.	 Due	 to	 a	 change	 in	 [Collette’s]	
condition,	 however,	 Dr.	 Holloway	 instead	 performed	 a	
laparoscopy	 followed	 by	 an	 exploratory	 laparotomy	 on	
May	 21,	 2002.	 Finding	 that	 there	 was	 a	 gastric	 perfora-
tion,	 he	 removed	 the	 adjustable	 gastric	 band,	 and	 per-
formed	a	partial	gastric	resection.

[Collette]	 was	 dismissed	 from	 the	 hospital	 on	 May	
30,	 2002.	 by	 that	 time,	 she	 was	 ambulating	 without	 dif-
ficulty,	had	good	pain	control,	 and	was	 tolerating	her	diet	
well.	 testing	 at	 that	 time	 revealed	 no	 evidence	 of	 any	
	gastric	leak.



admittedly,	 Collette’s	 affidavit	 avers,	 quite	 generally,	 that	
when	 she	 was	 admitted	 to	 the	 hospital,	 “[t]he	 Defendants	
waited	five	days	before	the[y]	did	anything.”	but	that	statement	
appears	 in	 her	 affidavit	 as	 a	 response	 to	 quoted	 sections	 of	
the	 manufacturer’s	 instructions,	 which	 identify	 circumstances	
under	 which	 removal	 of	 the	 gastric	 band	 may	 be	 necessary.	
read	in	context,	it	is	obvious	that	the	statement	that	the	defen-
dants	“waited	five	days	before	the[y]	did	anything”	means	that	
despite	her	symptoms,	the	defendants	waited	5	days	to	remove	
the	gastric	band—not	that	the	defendants	did	absolutely	nothing	
to	diagnose	or	treat	Collette	while	she	was	hospitalized.

and	 the	 plaintiffs’	 complaint	 alleges,	 consistent	 with	 the	
defendants’	evidence,	 that	Collette	was	admitted	 to	 the	hospital	
on	May	16,	2002,	and	that	Dr.	Holloway	drained	the	fluid	from	
the	 gastric	 band.	 (the	 band	 is	 placed	 around	 the	 stomach	 and	
inflated	with	 sterile	 saline	 to	 create	 the	proper	 stoma	diameter,	
and	 the	 stoma	 size	 can	 be	 adjusted	 postoperatively	 by	 inject-
ing	 or	 aspirating	 saline.)	the	 plaintiffs	 also	 alleged	 that	 x	 rays	
were	 taken	 on	 May	 19	 and	 reviewed	 on	 May	 20.	 In	 sum,	 the	
allegations	 in	 the	 plaintiffs’	 complaint	 are	 consistent	 with	 the	
defendants’	 evidence	 and	 contradict	 the	 possibility	 that	 the	
defendants	 completely	 failed	 to	 treat	 Collette	 during	 her	 initial	
5-day	hospital	stay.

In	short,	the	defendants	presented	evidence	that	when	Collette	
presented,	they	deflated	her	gastric	band	and	admitted	her	to	the	
hospital	for	observation.	When	she	did	not	 improve,	diagnostic	
procedures	 were	 performed	 and	 the	 defendants	 performed	 sur-
gery	and	removed	the	gastric	band.	the	plaintiffs’	complaint	 is	
consistent	 with	 this	 account,	 and	 I	 do	 not	 read	 Collette’s	 affi-
davit	 as	 contradicting	 it.	 In	 other	 words,	 the	 factual	 issue	 pre-
sented	by	 this	 record	 is	not	whether	 the	defendants	completely	
failed	 to	 treat	Collette—it	 is	whether	 the	defendants’	 treatment	
met	the	standard	of	care.

therefore,	 it	 was	 the	 plaintiffs’	 burden	 to	 present	 evidence	
contradicting	 the	 defendants’	 evidence	 that	 their	 treatment	 did	
not	 breach	 the	 standard	 of	 care.	 More	 specifically,	 it	 was	 the	
plaintiffs’	burden	to	present	expert	medical	testimony	to	support	
a	 finding	 that	 the	defendants’	 treatment	 fell	below	 the	 standard	
of	 care.	the	plaintiffs’	 claim,	essentially,	 is	 that	 the	defendants	
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should	 not	 have	 waited	 5	 days	 to	 remove	 Collette’s	 gastric	
band.	that	claim	must	be	supported	by	expert	opinion.	Without	
it,	 the	 plaintiffs	 did	 not	 rebut	 the	 defendants’	 prima	 facie	 case	
that	 they	 did	 not	 breach	 the	 standard	 of	 care	 during	 the	 5-day	
span	at	issue.

For	 those	 reasons,	 I	 conclude	 that	 the	 plaintiffs	 failed	 to	
show	a	genuine	issue	of	material	fact	precluding	judgment	as	a	
matter	of	law,	and	I	concur	in	the	judgment.

In re ervIn W. Blauhorn revocaBle TrusT. 
orvIlle Blauhorn, TrusTee, appellee, v. 

nancy l. cockle eT al., appellanTs.
746	N.W.2d	136
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heavIcan, c.J., WrIghT, connolly, gerrard, sTephan, 
MccorMack, and MIller-lerMan, JJ.

heavIcan, c.J.
I.	INtroDUCtIoN

the	 primary	 issue	 presented	 by	 this	 case	 is	 the	 interpreta-
tion	 of	 the	 revocable	 trust	 of	 ervin	W.	 blauhorn.	 In	 particular,	
this	 court	 is	 faced	 with	 the	 question	 of	 whether	 ervin’s	 trust	
specifically	 waived	 the	 apportionment	 of	 the	 estate	 tax	 against	
the	beneficiaries	of	property	received	from	the	estate	of	ervin’s	
wife,	bonnie	blauhorn.

II.	FaCts
the	 facts	of	 this	case	are	generally	undisputed.	this	appeal	

centers	on	 the	revocable	 trusts	of	ervin	and	bonnie,	a	married	
couple.	 there	 were	 no	 children	 born	 of	 ervin	 and	 bonnie’s	
marriage;	 however,	 the	 couple	 had	 many	 nieces	 and	 neph-
ews.	 ervin’s	 sister	 had	 married	 bonnie’s	 brother,	 and	 five	
children	 were	 born	 of	 that	 marriage.	 these	 five	 individuals—
Nancy	 L.	 Cockle,	 Janet	 M.	 bridges,	 ronald	 L.	 scharvin,	
Linda	k.	Frank,	and	kathleen	a.	Felker	(referred	to	collectively	
as	 the	 scharvins)—are	 related	 to	 both	 ervin	 and	 bonnie	 by	
blood	 and	 are	 the	 appellants	 in	 this	 action.	 In	 addition,	 ervin	
had	at	 least	13	other	nieces	and	nephews.	It	appears	 that	 these	
13	 individuals,	 collectively	 the	 blauhorns,	 were	 related	 by	
blood	only	to	ervin.

ervin	 and	 bonnie	 set	 up	 their	 estate	 plan	 by	 the	 use	 of	 a	
qualified	terminable	interest	property	(QtIp)	trust	that	qualified	
for	 the	marital	deduction.	the	purpose	behind	this	plan	was	 to	
avoid	 federal	 estate	 tax	 liability	 upon	 the	 death	 of	 the	 first	 of	
the	 couple.	 However,	 this	 tax	 would	 later	 be	 imposed	 on	 the	
estate	of	the	surviving	spouse.

bonnie	 died	 on	 January	 27,	 1997.	 Her	 credit	 shelter	 and	
QtIp	 trust	 provided	 generally	 that	 ervin	 would	 receive	 the	
income	 from	 the	 trust	 property	 during	 his	 life	 and	 that	 at	 his	
death,	 the	property	would	go	to	the	scharvins.	ervin	and	Janet	
were	 the	 copersonal	 representatives	 of	 bonnie’s	 estate	 and	
	cotrustees	 of	 bonnie’s	 trusts.	 No	 federal	 estate	 tax	 was	 due	
upon	bonnie’s	death.

	 IN	re	ervIN	W.	bLaUHorN	revoCabLe	trUst	 257

	 Cite	as	275	Neb.	256



258	 275	Nebraska	reports

on	 December	 17,	 1997,	 ervin	 executed	 a	 will,	 as	 well	 as	
the	ervin	W.	blauhorn	revocable	trust	agreement,	which	was	
subsequently	amended	on	three	occasions.	pursuant	to	this	will	
and	trust,	the	blauhorns	were	to	inherit	ervin’s	property.	ervin	
died	on	December	26,	2001.	at	 some	point	during	 the	admin-
istration	 of	 ervin’s	 estate,	 the	 scharvins	 were	 asked	 to	 pay	 a	
portion	 of	 the	 tax	 due	 from	 the	 estate,	 but	 refused	 to	 do	 so.	
the	 scharvins	 based	 this	 refusal	 on	 article	 X	 of	 ervin’s	 trust	
agreement,	which	 they	 argued	 evinced	 an	 intention	on	ervin’s	
part	to	waive	any	right	of	reimbursement	against	the	scharvins.	
article	X	provides:

all	 the	 debts	 against	 settlor’s	 estate	 shall	 be	 paid	 as	
soon	 after	 settlor’s	 death	 as	 can	 conveniently	 be	 done.	
County	 inheritance	 tax	 shall	 be	 payable	 from	 the	 share	
of	 each	beneficiary.	Federal	or	 state	 estate	 tax	payable	by	
settlor’s	 estate	 shall	 be	 allocated	 as	 follows	with	no	 right	
of	reimbursement	from	any	recipient	or	beneficiary	of	any	
such	 property	 whether	 or	 not	 such	 property	 passes	 under	
this	 Will.	 First	 the	 amount	 of	 the	 exemption	 equivalent	
for	 the	unified	credit	available	under	 the	Internal	revenue	
Code	 at	 the	 time	 of	 settlor’s	 death	 shall	 be	 subtracted	
from	 the	 amount	 devised	 to	 the	 residual	 heirs	 of	 settlor’s	
estate.	then	 the	 federal	 and	 state	 estate	 tax	 shall	 be	 allo-
cated	 among	 the	 remaining	 beneficiaries	 according	 to	 the	
remaining	balance	received.

on	april	10,	2003,	ervin’s	 trustee	 filed	a	petition	 to	 register	
and	 interpret	 the	 trust,	 requesting	 the	county	court	 to	order	 the	
scharvins	 to	 reimburse	 the	 trust	 $97,189	 for	 federal	 estate	 tax	
paid	 and	 $11,644.55	 for	 inheritance	 tax	 paid.	 on	 December	
20,	 2005,	 the	 county	 court	 granted	 the	 trustee’s	 request	 with	
respect	 to	 the	 federal	 estate	 tax	 and	 entered	 judgment	 in	 favor	
of	 the	 trust	 for	 $97,189.	 this	 amount	 was	 calculated	 by	 sub-
tracting	 from	ervin’s	actual	 tax	 liability	 the	amount	of	 tax	 that	
would	have	been	owed	by	ervin’s	estate	had	his	estate	not	also	
included	 bonnie’s	 assets.	 then,	 on	april	 12,	 2006,	 the	 county	
court	 entered	 an	 order	 determining	 the	 state	 inheritance	 tax	
owed	by	 the	various	beneficiaries	of	both	ervin’s	and	bonnie’s	
estates	 (i.e.,	 the	 scharvins	 and	 the	 blauhorns).	 the	 scharvins	
appeal,	and	the	trust	cross-appeals.



III.	assIGNMeNts	oF	error
on	 appeal,	 the	 scharvins	 argue,	 renumbered	 and	 restated,	

that	 the	 county	 court	 erred	 in	 (1)	 ordering	 the	 scharvins	 to	
reimburse	 the	 trust	 for	 federal	 estate	 tax	 paid,	 (2)	 considering	
the	affidavit	of	Clifford	Messner,	 (3)	ordering	 the	scharvins	 to	
reimburse	the	trust	for	Nebraska	inheritance	tax	paid,	(4)	grant-
ing	 the	 trust’s	motion	 for	 summary	 judgment,	 and	 (5)	denying	
the	scharvins’	motion	for	summary	judgment.

on	cross-appeal,	the	trust	argues	that	the	county	court	should	
have	awarded	prejudgment	interest.

Iv.	staNDarD	oF	revIeW
[1,2]	 the	 interpretation	 of	 the	 terms	 of	 a	 trust	 is	 a	 ques-

tion	 of	 law.1	 regarding	 matters	 of	 law,	 an	 appellate	 court	 has	
an	 obligation	 to	 reach	 a	 conclusion	 independent	 of	 that	 of	 the	
trial	court.2

[3]	an	appellate	court	 reviews	estate	 tax	apportionment	pro-
ceedings	de	novo	on	the	record.3

[4]	 statutory	 interpretation	 is	 a	 question	 of	 law,	 which	 an	
appellate	court	resolves	independently	of	the	trial	court.4

v.	aNaLYsIs

1. ervIn’s TrusT dId noT specIfIcally WaIve 
allocaTIon of Tax

(a)	Federal	estate	tax
In	 their	 first	 assignment	 of	 error,	 the	 scharvins	 argue	 the	

county	court	erred	in	ordering	them	to	reimburse	the	trust	for	a	
portion	of	the	federal	estate	tax	paid	by	the	trust.	We	note	at	the	
outset	that	the	Nebraska	estate	tax	is	not	at	issue	in	this	appeal.	
the	 scharvins	 argue	 that	 article	 X	 of	 ervin’s	 trust	 agreement	
waived	 any	 right	 of	 recovery	 against	 them	 and	 that	 instead,	
the	 full	 estate	 tax	 should	 be	 paid	 by	 the	 blauhorns	 as	 bene-
ficiaries	 under	 ervin’s	 trust.	 In	 particular,	 the	 scharvins	 draw	

	 1	 see,	In re Trust of Rosenberg,	273	Neb.	59,	727	N.W.2d	430	(2007);	Smith 
v. Smith,	246	Neb.	193,	517	N.W.2d	394	(1994).

	 2	 see	Smith v. Smith,	supra note	1.
	 3	 see In re Estate of Detlefs, 227	Neb.	531,	418	N.W.2d	571	(1988).
	 4	 In re Interest of Kevin K.,	274	Neb.	678,	742	N.W.2d	767	(2007).
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our	attention	to	the	following	language	in	article	X:	“[t]ax	pay-
able	by	settlor’s	estate	shall	be	allocated	as	follows	with	no	right	
of	reimbursement	from	any	recipient	or	beneficiary	of	any	such	
property	whether	or	not	such	property	passes	under	this	Will.”

some	 background	 as	 to	 the	 estate	 law	 principles	 at	 play	 is	
helpful	 to	 a	 full	 understanding	 of	 the	 issue	 presented	 by	 this	
case.	 prior	 to	 1981,	 the	 Internal	 revenue	 Code	 permitted	 a	
maximum	 marital	 deduction	 of	 50	 percent	 of	 the	 value	 of	 the	
estate	to	the	first	spouse	to	die.5	this	deduction	was	only	avail-
able	if	the	surviving	spouse	was	given	control	over	the	disposi-
tion	of	the	marital	property	at	the	time	of	the	surviving	spouse’s	
death.6	this	 all	 changed	with	 the	economic	recovery	tax	act	
of	1981,	which	essentially	created	the	QtIp	trust.7	In	discussing	
the	need	for	the	QtIp	trust,	the	11th	Circuit	has	observed:

as	divorce	and	remarriage	rates	rose,	Congress	became	
increasingly	 concerned	 with	 the	 difficult	 choice	 facing	
those	 in	 second	 marriages,	 who	 could	 either	 provide	 for	
their	 spouse	 to	 the	possible	detriment	of	 the	children	of	a	
prior	marriage	or	risk	under-endowing	their	spouse	to	pro-
vide	 directly	 for	 the	 children.	 In	 the	 economic	 recovery	
tax	 act	 of	 1981,	 Congress	 addressed	 this	 problem	 by	
creating	 the	 QtIp	 exception	 to	 the	 terminable	 property	
rule.	 according	 to	 the	 House	 of	 representatives	 report,	
the	 QtIp	 trust	 was	 designed	 to	 prevent	 a	 decedent	 from	
being	 “forced	 to	 choose	 between	 surrendering	 control	 of	
the	 entire	 estate	 to	 avoid	 imposition	 of	 estate	 tax	 at	 his	
death	 or	 reducing	 his	 tax	 benefits	 at	 his	 death	 to	 insure	
inheritance	by	the	children.”8

the	 current	 allowance	 for	 QtIp	 trusts	 is	 found	 in	 I.r.C.	
§§	2044	and	2056(b)(7)(b)	(2000).

as	 the	 facts	 above	 indicate,	 bonnie	 and	 ervin’s	 estate	 plan	
employed	 a	 QtIp	 trust.	 bonnie,	 as	 the	 first	 to	 die,	 left	 a	 life	
interest	 in	 her	 property	 to	 ervin	 with	 the	 remainder	 interest	

	 5	 Matter of Will of Adair,	149	N.J.	591,	695	a.2d	250	(1997).
	 6	 Id.
	 7	 Id.
	 8	 Estate of Shelfer v. C.I.R., 86	F.3d	1045,	1049	(11th	Cir.	1996).



to	 the	 scharvins.	 No	 tax	 was	 paid	 on	 bonnie’s	 estate.	 When	
ervin	 died,	 his	 property	 was	 left	 to	 the	 blauhorns,	 while	 the	
life	 interest	he	held	 in	bonnie’s	property	was	extinguished	and	
the	scharvins	 received	 full	ownership	of	 the	property.	tax	was	
owed	 (and	 eventually	 paid)	 by	 ervin’s	 estate.	 It	 is	 reimburse-
ment	for	a	portion	of	this	tax	which	is	at	issue	in	this	case.

section	 2207a	 of	 the	 Internal	 revenue	 Code	 is	 instru-
mental	 in	 answering	 this	 question.	 that	 section	 provides	 in	
	relevant	part:

(a)	Recovery	with	respect	to	estate	tax
(1)	In	general
If	 any	 part	 of	 the	 gross	 estate	 consists	 of	 property	 the	

value	of	which	 is	 includible	 in	 the	gross	estate	by	 reason	
of	 section	 2044	 (relating	 to	 certain	 property	 for	 which	
marital	deduction	was	previously	allowed),	the	decedent’s	
estate	 shall	be	entitled	 to	 recover	 from	 the	person	 receiv-
ing	the	property	the	amount	by	which—

(a)	 the	 total	 tax	 under	 this	 chapter	 which	 has	 been	
paid,	exceeds

(b)	 the	 total	 tax	 under	 this	 chapter	 which	 would	 have	
been	 payable	 if	 the	 value	 of	 such	 property	 had	 not	 been	
included	in	the	gross	estate.

(2)	Decedent	may	otherwise	direct
paragraph	 (1)	shall	not	apply	with	 respect	 to	any	prop-

erty	 to	 the	 extent	 that	 the	decedent	 in	his	will	 (or	 a	 revo-
cable	 trust)	 specifically	 indicates	 an	 intent	 to	 waive	 any	
right	 of	 recovery	 under	 this	 subchapter	 with	 respect	 to	
such	property.9

prior	 to	 1997,	 §	 2207a(a)(2)	 provided	 only	 that	 “Decedent	
may	otherwise	direct	by	will[.]	paragraph	 (1)	 shall	not	 apply	
if	the	decedent	otherwise	directs	by	will.”10

[5]	as	an	initial	matter,	we	note	that	Congress’	general	intent	
with	 respect	 to	 the	 federal	 estate	 tax	 is	 that	 it	 be	 governed	 by	
state	 law	 and	 that	 absent	 contrary	 congressional	 enactments,	

	 9	 I.r.C.	§	2207a(a)	(2000).
10	 I.r.C.	§	2207a(a)(2)	(1994).
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state	 law	 governs	 the	 allocation	 of	 tax	 burden.11	 However,	 we	
conclude	 that	 §	 2207a	 directly	 applies	 to	 the	 question	 pre-
sented	by	 this	 appeal	 and,	 as	 such,	 is	 a	 contrary	 congressional	
enactment.	 as	 a	 result,	 we	 conclude	 that	 §	 2207a	 preempts	
any	applicable	state	 law	 to	 the	extent	 that	 state	 law	might	pur-
port	 to	deal	with	 the	payment	of	 federal	estate	 tax	attributable 
to QTIP.12

Under	 §	 2207a,	 ervin’s	 estate	 is	 entitled	 to	 recover	 from	
the	 scharvins	 the	 tax	 paid	 by	 the	 estate	 that	 would	 not	 have	
been	owed	had	bonnie’s	property	not	been	included	in	ervin’s	
estate.	 but	 §	 2207a	 does	 provide	 an	 exception	 for	 ervin	 that	
if	 he,	 by	 will	 or	 trust,	 “otherwise	 direct[ed]”	 by	 “specifically	
indicat[ing]	an	intent	to	waive	any	right	of	recovery	under	this	
subchapter,”	then	no	recovery	is	allowed.

the	 question	 of	 whether	 a	 decedent	 “otherwise	 direct[ed]”	
has	previously	been	addressed	by	other	jurisdictions.	For	exam-
ple,	 in	 Matter of Estate of Gordon,13	 the	 court,	 in	 interpreting	
the	pre-1997	version	of	§	2207a,	concluded	that	specific	refer-
ence	 to	 QtIp	 was	 required	 in	 order	 to	 “‘otherwise	 direct	 .	 .	 .	
by	will.’”	other	jurisdictions	have	followed	suit.14	our	research	

11	 Riggs v. Del Drago,	317	U.s.	95,	63	s.	Ct.	109,	87	L.e.	106	(1942).
12	 see,	e.g.,	Cleveland v. Compass Bank,	652	so.	2d	1134	 (ala.	1994);	 In re 

Estate of Klarner,	113	p.3d	150	(Colo.	2005);	In re Probate of Will of Lee,	
389	N.J.	super.	22,	910	a.2d	634	(2006).	Cf.	Matter of Estate of Meyer,	702	
N.e.2d	1078	(Ind.	app.	1998)	(finding	that	§	2207b	dealing	with	reimburse-
ment	resulting	from	retained	life	interest	preempted	state	law).

13	 Matter of Estate of Gordon, 134	Misc.	2d	247,	248,	510	N.Y.s.2d	815,	816	
(1986).

14	 see	Firstar Trust Co. v. First Nat. Bank of Kenosha,	197	Wis.	2d	484,	541	
N.W.2d	 467	 (1995).	 but	 see	 In re Estate of Miller,	 230	 Ill.	app.	 3d	 141,	
595	 N.e.2d	 630,	 172	 Ill.	 Dec.	 269	 (1992)	 (interpreting	 pre-1997	 version	
of	 §	 2207a).	 Cf.,	 In re Estate of Klarner, supra note	 12	 (where	 §	 2207a	
also	preempted	state	estate	tax,	specific	reference	to	QtIp	trust	or	§	2207a	
required	 in	 order	 to	 waive	 recovery	 of	 state	 estate	 tax);	 Matter of Will of 
Adair, supra	note	5,	149	N.J.	at	604,	659	a.2d	at	257	 (under	 state	 statute,	
court	concluded	generalized	 language	regarding	payment	of	 tax	was	 insuf-
ficient	to	“evidence[]	an	intent[]	to	exonerate”);	Matter of Estate of Gordon,	
supra	 note	 13	 (in	 addition	 to	 concluding	 that	 specific	 reference	 required	
under	 §	 2207a	 for	 federal	 estate	 tax,	 court	 concluded	 that	 such	 reference	
was	also	required	under	state	estate	tax).



has	 revealed	 no	 cases	 interpreting	 the	 current,	 i.e.,	 1997,	 ver-
sion	of	§	2207a.	We	note,	however,	 that	 the	current	version	 is	
more	 specific	 than	 its	 predecessor	 with	 respect	 to	 waiver.	 We	
conclude,	 therefore,	 that	 the	 1997	 amendment	 only	 reinforces	
the	correctness	of	prior	decisions.

[6]	In	addition,	a	plain	reading	of	the	statute	supports	requir-
ing	 a	 specific	 reference	 to	 QtIp.	 statutory	 language	 is	 to	 be	
given	 its	 plain	 and	 ordinary	 meaning.	 an	 appellate	 court	 will	
not	 resort	 to	 interpretation	 to	 ascertain	 the	 meaning	 of	 statu-
tory	words	which	are	plain,	direct,	 and	unambiguous.15	section	
2207a	 provides	 that	 “an	 intent	 to	 waive	 any	 right	 of	 recovery	
under this subchapter”	 must	 be	 specifically	 made.	 (emphasis	
supplied.)	 a	 plain	 reading	 of	 the	 language	 shows	 that	 some	
reference	 to	 “this	 subchapter,”	 in	 other	 words,	 §	 2207a(a),	 is	
necessary	 in	order	 to	show	a	 testator’s	 intent	 to	waive	 the	right	
to	recovery.16

the	 language	of	article	X	of	ervin’s	 trust	agreement,	which	
was	 signed	 after	 the	 effective	 date	 of	 the	 current	 version	 of	
§	2207a,	 indicated	 that	 there	was	 to	be	no	 right	of	 reimburse-
ment	against	recipients	or	beneficiaries.	However,	we	conclude	
that	such	was	insufficient	to	waive	the	trust’s	right	of	reimburse-
ment	under	that	section.	as	is	detailed	above,	this	is	so	because	
there	 was	 no	 reference	 to	 §	 2207a,	 or	 even	 to	 the	 QtIp	 trust	
or	 property,	 in	 article	 X,	 and	 thus	 no	 language	 “specifically	
indicat[ing]	an	 intent	 to	waive	any	right	of	 recovery	under	 this	
subchapter”	as	 required	by	§	2207a.	the	county	court	did	not	
err	in	ordering	the	scharvins	to	reimburse	the	trust	for	a	portion	
of	 the	 federal	 estate	 tax	 paid	 by	 the	 estate,	 and	 the	 scharvins’	
first	assignment	of	error	is	without	merit.

(b)	affidavit	of	Clifford	Messner
In	 their	 second	 assignment	 of	 error,	 the	 scharvins	 argue	

that	 the	 county	 court	 erred	 in	 considering	 the	 affidavit	 of	
Clifford	 Messner.	 Messner	 was	 an	 attorney	 for	 ervin’s	 estate.	
In	his	 affidavit,	Messner	 averred	 that	he	was	 the	attorney	who	

15	 Zach v. Nebraska State Patrol,	273	Neb.	1,	727	N.W.2d	206	(2007).
16	 see,	also,	H.r.	rep.	No.	105-220	(1997),	105th	Cong.,	1st	sess.,	reprinted 

in	1997	U.s.C.C.a.N.	1129;	26	C.F.r.	§	20-2207a-1(e)	(2007).
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	prepared	 the	 federal	 estate	 tax	 return	 for	 the	 estate.	a	copy	of	
that	 return	 was	 attached	 to	 the	 affidavit	 and	 indicated	 that	 a	
total	of	$131,229	was	paid	 in	 federal	 estate	 tax.	also	attached	
to	 the	 affidavit	 was	 a	 copy	 of	 a	 federal	 estate	 tax	 return	 com-
pleted	 without	 the	 inclusion	 of	 bonnie’s	 property	 that	 passed	
under	her	QtIp	trust.	that	calculation	shows	the	federal	estate	
tax	due	without	the	inclusion	of	bonnie’s	property	would	have	
been	$34,040.

the	 scharvins	 contend	 that	 this	 affidavit	 and	 an	 unverified	
allegation	 in	 the	 petition	 to	 register	 and	 interpret	 the	 trust	 are	
the	 only	 evidence	 of	 the	 amount	 “supposedly	 due	 and	 owing	
.	.	.	for	the	federal	estate	tax.”17	the	scharvins	argue	that	while	
Messner’s	 affidavit	 states	 that	 Messner	 is	 an	 attorney,	 “it	 does	
not	set	forth	his	expertise	in	preparing	federal	estate	tax	returns	
or	 indicate	 that	 the	 calculations	 were	 correctly	 made.”18	 as	
such,	 the	scharvins	 argue	 that	 the	 affidavit	was	not	 competent	
under	Neb.	rev.	stat.	§	25-1334	(reissue	1995).

[7]	 section	 25-1334	 provides	 in	 part	 that	 “[s]upporting	 and	
opposing	affidavits	shall	be	made	on	personal	knowledge,	shall	
set	 forth	 such	 facts	 as	 would	 be	 admissible	 in	 evidence,	 and	
shall	 show	 affirmatively	 that	 the	 affiant	 is	 competent	 to	 testify	
to	the	matters	stated	therein.”

the	 scharvins’	 argument	 is	 without	 merit.	 Messner,	 as	 the	
attorney	who	actually	completed	the	federal	estate	tax	return	for	
the	estate,	was	competent	to	testify	to	the	amount	he	calculated	
as	 being	 due	 on	 that	 return.	 In	 addition,	 Messner	 was	 compe-
tent	 to	 testify	 about	 the	 alternative	 calculation	 he	 performed	
wherein	he	omitted	bonnie’s	property	from	the	estate.

the	 scharvins’	 complaint	 seems	 to	 be	 that	 there	 is	 nothing	
to	 suggest	 that	 Messner’s	 calculations	 were	 correct.	 However,	
Messner’s	 calculations	 were	 the	 only	 evidence	 of	 the	 tax	
imposed	 upon	 the	 estate	 or	 of	 the	 amounts	 that	 would	 have	
been	 due	 without	 the	 inclusion	 of	 bonnie’s	 property	 in	 the	
estate.	 In	 opposing	 the	 trust’s	 motion	 for	 summary	 judgment,	
the	scharvins	had	 the	opportunity	 to	enter	 into	 the	 record	evi-
dence	 showing	 that	 Messner’s	 calculations	 were	 incorrect.	 No	

17	 brief	for	appellants	at	16.
18	 Id.



such	 evidence	 was	 introduced.	as	 such,	 the	 county	 court	 did	
not	err	 in	considering	Messner’s	affidavit.	the	scharvins’	sec-
ond	assignment	of	error	is	also	without	merit.

(c)	Nebraska	Inheritance	tax
In	 their	 third	 assignment	 of	 error,	 the	 scharvins	 argue	 that	

the	 county	 court	 erred	 in	 assessing	 Nebraska	 inheritance	 tax	
against	them.	We	have	considered	the	scharvins’	assignment	of	
error	and	conclude	that	it	is	without	merit.

(d)	remaining	assignments	of	error
because	 the	county	court	did	not	err	 in	finding	that	 the	 trust	

was	entitled	 to	 reimbursement	 for	 federal	estate	 tax	and	 inheri-
tance	 tax,	 we	 conclude	 that	 the	 two	 remaining	 assignments	 of	
error—that	 the	 county	 court	 erred	 in	 granting	 the	 blauhorns’	
motion	 for	 summary	 judgment	 while	 denying	 the	 scharvins’	
motion—are	without	merit.

2. cross-appeal

ervin’s	trustee	has	filed	a	purported	cross-appeal	in	this	case.	
While	 the	 trustee’s	 cross-appeal	 is	 noted	 on	 the	 cover	 of	 the	
brief	 and	 set	 forth	 in	 a	 separate	 division	 of	 the	 brief,	 the	 brief	
submitted	contains	no	assignments	of	error.	Neb.	Ct.	r.	of	prac.	
9D(4)	 (rev.	 2006)	 requires	 that	 briefs	 on	 cross-appeal	 be	 “pre-
pared	in	the	same	manner	and	under	the	same	rules	as	the	brief	
of	appellant.”	and	 rule	9D(1)(e)	 requires	“[a]	 separate,	concise	
statement	of	each	error	a	party	contends	was	made	by	 the	 trial	
court	 .	 .	 .	 .”	 because	 the	 trust’s	 brief	 on	 cross-appeal	 does	 not	
comply	with	our	rules,	we	need	not	address	the	cross-appeal.

vI.	CoNCLUsIoN
We	 conclude	 that	 the	 county	 court	 did	 not	 err	 in	 grant-

ing	 the	 trust’s	 motion	 for	 summary	 judgment	 and	 denying	 the	
scharvins’	motion.	the	scharvins	are	required	to	reimburse	the	
trust	for	$97,189,	and	they	are	also	required	to	pay	a	portion	of	
the	 inheritance	 tax	 as	 found	 by	 the	 county	 court.	the	 order	 of	
the	county	court	is	affirmed.

affIrMed.
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	 1.	 Summary	 Judgment.	 summary	 judgment	 is	 proper	 when	 the	 pleadings	 and	
evidence	admitted	at	the	hearing	disclose	no	genuine	issue	regarding	any	material	
fact	 or	 the	 ultimate	 inferences	 that	 may	 be	 drawn	 from	 those	 facts	 and	 that	 the	
moving	party	is	entitled	to	judgment	as	a	matter	of	law.

	 2.	 Summary	Judgment:	Appeal	and	Error.	 In	 reviewing	a	 summary	 judgment,	 an	
appellate	court	views	the	evidence	in	 the	light	most	favorable	 to	 the	party	against	
whom	 the	 judgment	 is	 granted	 and	 gives	 such	 party	 the	 benefit	 of	 all	 reasonable	
inferences	deducible	from	the	evidence.

	 3.	 Attorney	and	Client:	Malpractice:	Negligence:	Proof.	a	client	who	has	agreed	
to	 the	 settlement	 of	 an	 action	 is	 not	 barred	 from	 recovering	 against	 his	 or	 her	
attorney	 for	 malpractice	 if	 the	 client	 can	 establish	 that	 the	 settlement	 agreement	
was	the	product	of	the	attorney’s	negligence.

	 4.	 Malpractice:	 Attorney	 and	 Client:	 Negligence:	 Proof:	 Proximate	 Cause:	
Damages.	 In	 a	 civil	 action	 for	 legal	 malpractice,	 a	 plaintiff	 alleging	 profes-
sional	 negligence	 on	 the	 part	 of	 an	 attorney	 must	 prove	 three	 elements:	 (1)	 the		
attorney’s	 employment,	 (2)	 the	 attorney’s	 neglect	 of	 a	 reasonable	 duty,	 and	 (3)	
that	 such	negligence	 resulted	 in	 and	was	 the	proximate	 cause	of	 loss	 (damages)	
to	the	client.

	 5.	 Attorney	 and	 Client.	 the	 general	 rule	 regarding	 an	 attorney’s	 duty	 to	 his	 or	
her	 client	 is	 that	 the	 attorney,	 by	 accepting	 employment	 to	 give	 legal	 advice	 or	
to	 render	 other	 legal	 services,	 impliedly	 agrees	 to	 use	 such	 skill,	 prudence,	 and	
diligence	as	lawyers	of	ordinary	skill	and	capacity	commonly	possess	and	exercise	
in	the	performance	of	the	tasks	which	they	undertake.

	 6.	 Malpractice:	 Attorney	 and	 Client.	 although	 the	 general	 standard	 of	 conduct	
required	 of	 an	 attorney	 is	 established	 by	 law,	 the	 question	 of	 what	 an	 attorney’s	
specific	conduct	should	be	 in	a	particular	case	and	whether	an	attorney’s	conduct	
fell	below	that	specific	standard	is	a	question	of	fact.

	 7.	 Attorney	 and	 Client:	 Expert	Witnesses.	 expert	 testimony	 is	 generally	 required	
to	establish	an	attorney’s	standard	of	conduct	in	a	particular	circumstance	and	that	
the	attorney’s	conduct	was	not	in	conformity	therewith.

	 8.	 Summary	 Judgment:	 Proof.	 a	 movant	 for	 summary	 judgment	 makes	 a	 prima	
facie	 case	 by	 producing	 enough	 evidence	 to	 demonstrate	 that	 the	 movant	 would	
be	entitled	to	judgment	if	the	evidence	were	uncontroverted	at	trial.

	 9.	 ____:	 ____.	 once	 the	 party	 moving	 for	 summary	 judgment	 makes	 a	 prima	 facie	
case,	 the	 burden	 to	 produce	 evidence	 showing	 the	 existence	 of	 a	 material	 issue	
of	 fact	 that	 prevents	 judgment	 as	 a	 matter	 of	 law	 shifts	 to	 the	 party	 opposing	
the	motion.

10.	 Attorney	and	Client:	Compromise	and	Settlement.	the	decision	to	settle	a	con-
troversy	is	the	client’s.	In	order	to	meaningfully	make	that	decision,	a	client	must	
have	 the	 information	necessary	 to	 assess	 the	 risks	 and	benefits	 of	 either	 settling	
or	proceeding	to	trial.



11.	 Attorney	 and	 Client.	 a	 lawyer	 should	 exert	 his	 or	 her	 best	 efforts	 to	 ensure	
that	the	decisions	of	a	client	are	made	only	after	the	client	has	been	informed	of	
relevant	considerations.

appeal	 from	 the	 District	 Court	 for	 Douglas	 County:	
John d. harTIgan, Jr.,	Judge.	affirmed.

e.	Dean	Hascall	for	appellant.

John	 r.	 Douglas,	 of	 Cassem,	 tierney,	 adams,	 Gotch	 &	
Douglas,	for	appellee.

heavIcan,	 C.J.,	 WrIghT,	 connolly,	 gerrard,	 sTephan,	
MccorMack,	and	MIller-lerMan,	JJ.

sTephan,	J.
this	 is	 a	 professional	 negligence	 action	 brought	 by	 stanley	

Wolski,	 Jr.,	 against	 attorney	 Josephine	 Walsh	 Wandel.	 Wolski	
appeals	 from	an	order	of	 the	district	court	 for	Douglas	County	
granting	Wandel’s	motion	 for	 summary	 judgment	and	dismiss-
ing	 the	 action.	 the	 question	 presented	 is	 whether	 there	 is	 a	
genuine	 issue	 of	 material	 fact	 with	 respect	 to	Wolski’s	 allega-
tion	 that	 Wandel	 was	 negligent	 in	 representing	 him	 in	 a	 prior	
action	which	was	concluded	by	a	settlement.	We	conclude	that	
there	is	not	and	affirm	the	judgment	of	the	district	court.

baCkGroUND

underlyIng case

In	 June	2000,	Wolski	 retained	Wandel	 to	 represent	him	 in	 a	
dispute	with	his	sister,	rosemary	parriott,	 regarding	ownership	
of	 real	 property	 located	 in	 Cass	 County,	 Nebraska.	 the	 con-
troversy	 arose	 from	 the	 conveyance	 of	 two	 tracts	 of	 farmland	
totaling	119	acres.	on	December	30,	1974,	and	January	9,	1975,	
Wolski’s	 parents	 conveyed	 the	 two	 tracts	 by	 warranty	 deed	 to	
Wolski.	another	warranty	deed,	dated	January	14,	1975,	 trans-
ferred	the	same	119	acres	from	Wolski	to	parriott	as	“trustee.”	
this	 deed	 did	 not	 identify	 the	 trust,	 name	 a	 beneficiary,	 or	
describe	 the	 trust	 in	any	other	way.	Wolski	had	a	 longstanding	
dispute	 with	 parriott	 regarding	 income	 from	 the	 property,	 and	
in	2000,	he	retained	Wandel	to	“break”	any	trust	and	secure	fee	
simple	 title	 in	 the	 119	 acres	 purportedly	 held	 in	 trust.	Wandel	
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filed	 a	 petition	 for	 declaratory	 judgment	 for	 Wolski	 in	 Cass	
County	 District	 Court,	 naming	 parriott	 as	 the	 sole	 defendant.	
the	 petition	 sought	 to	 set	 aside	 any	 trust	 agreement	 and	 the	
warranty	 deed	 from	 Wolski	 to	 parriott.	 It	 also	 requested	 that	
parriott	be	ordered	 to	give	an	accounting	with	respect	 to	funds	
generated	by	the	property.

the	 parties	 conducted	 extensive	 discovery.	 In	 her	 deposi-
tion,	parriott	testified	that	the	trust	was	originally	drafted	by	an	
attorney	 retained	 by	 her	 father.	 In	 his	 deposition,	 that	 attorney	
denied	 drafting	 a	 trust	 instrument	 but	 recalled	 that	 at	 the	 time	
of	 the	conveyance	 to	parriott,	Wolski’s	parents	were	concerned	
about	Wolski’s	having	title	in	his	name	because	of	“creditors	or	
marriage	 or	 something”	 and	 that	 it	 was	 “anticipated	 that	 there	
would	be	a	deed	back”	from	parriott	 to	Wolski.	No	trust	agree-
ment	 existing	 at	 the	 time	of	 the	1975	 conveyance	 from	Wolski	
to	parriott	was	ever	located.

parriott	 testified	 that	 the	 original	 trust	 was	 amended	 on	
May	 29,	 1982,	 by	 a	 document	 entitled	 “amendments	 of	 trust	
agreement.”	the	 amendment	was	 signed	by	Wolski	 as	grantor	
and	parriott	as	trustee	and	provides	that	the	trust	would	be	irre-
vocable,	 that	Wolski	 would	 have	 a	 life	 estate	 in	 the	 real	 prop-
erty,	and	that	the	remainder	would	pass	to	parriott	or	her	lineal	
heirs.	the	signatures	on	this	document	were	not	notarized.

Discovery	in	the	case	also	disclosed	that	Wolski	was	married	
in	 1982,	 several	 months	 after	 the	 date	 of	 the	 amendment.	 on	
september	 8,	 1987,	 parriott	 was	 appointed	 guardian	 and	 con-
servator	 for	 Wolski.	 In	 that	 capacity,	 she	 brought	 a	 successful	
action	 to	 annul	 his	 marriage.	 the	 record	 reflects	 that	 the	 con-
servatorship	 was	 terminated	 in	 1995	 and	 that	 the	 guardianship	
was	terminated	in	1997.

During	 the	 pendency	 of	 the	 underlying	 suit	 against	 parriott,	
Wandel	 filed	 a	 motion	 for	 the	 appointment	 of	 a	 guardian	 ad	
litem	 for	Wolski,	 alleging	 that	 his	 mother,	 who	 had	 previously	
acted	 as	 his	 “natural	 Guardian,”	 was	 unable	 to	 attend	 trial	 or	
assist	 him	 due	 to	 deterioration	 of	 her	 health.	 attached	 to	 the	
motion	 were	 medical	 records	 showing	 that	Wolski	 had	 certain	
disabilities	affecting	his	mental	capacity	and	speech.	the	court	
sustained	 the	 motion	 and	 appointed	 attorney	 thomas	 Harmon	
as	 guardian	 ad	 litem	 for	 Wolski	 on	 august	 21,	 2001.	 Upon	



his	 appointment,	 Harmon	 conducted	 an	 investigation	 which	
included	 interviews	 with	 Wolski,	 parriott,	 various	 members	 of	
their	 family,	 and	 attorneys	 who	 had	 represented	 the	 parties	 in	
the	past.	according	to	Harmon,	Wolski	told	him	that	he	wanted	
to	ensure	 that	he	always	had	a	place	 to	 live	and	 that	he	would	
have	money	for	living	expenses.

at	a	November	2,	2001,	hearing,	the	parties	advised	the	court	
that	they	had	settled	the	case.	Under	the	terms	of	the	settlement	
read	into	the	record	at	that	time,	the	parties	agreed	to	establish	a	
conservatorship	 for	Wolski,	with	Harmon	 to	 serve	as	conserva-
tor.	Wolski	was	granted	a	 life	 estate	 in	 the	119-acre	 tract,	with	
the	 remainder	 to	 parriott	 or	 her	 lineal	 heirs.	 the	 settlement	
also	 provided	 that	 any	 condemnation	 award	 or	 any	 other	 pro-
ceeds	 received	 from	 an	 invasion	 of	 Wolski’s	 life	 estate	 would	
be	 shared	 equally	 by	 Wolski	 and	 parriott	 and	 that	 they	 would	
also	 share	 the	 lease	payments	made	with	 respect	 to	a	 sand	and	
gravel	 lease	 of	 the	 property.	 Harmon	 stated	 on	 the	 record	 that	
he	believed	 this	 settlement	 agreement	was	“fair	 and	 reasonable	
and	in	[Wolski’s]	best	interests”	and	asked	the	court	to	approve	
it.	 parriott	 also	 asked	 the	 court	 to	 approve	 the	 settlement.	 the	
court	 received	 testimony	 from	 a	 clinical	 psychologist	 who	 had	
recently	examined	Wolski	and	concluded	 that	appointment	of	a	
guardian	and	conservator	for	him	would	be	appropriate.

In	 a	 subsequent	 order,	 the	 court	 approved	 the	 settlement	
agreement	and	awarded	Wolski	a	life	estate	in	the	real	property	
and	 awarded	 the	 remainder	 interest	 to	 parriott	 and	 her	 lineal	
heirs,	 subject	 to	 the	 condition	 that	 mineral	 lease	 payments	
and	 condemnation	 awards	 with	 respect	 to	 the	 property	 were	
to	 be	 divided	 equally	 between	 the	 parties.	 parriott	 deeded	 the	
property	 to	Harmon,	as	Wolski’s	conservator.	through	his	cur-
rent	attorney,	Wolski	unsuccessfully	 sought	 to	vacate	 the	order	
approving	the	settlement.

professIonal neglIgence acTIon

Wolski	 then	 commenced	 this	 action	 against	 Wandel,	 alleg-
ing	that	she	breached	her	duty	to	Wolski	by	“failing	to	use	the	
degree	 of	 skill	 and	 care	 ordinarily	 used	 by	 Nebraska	 licensed	
attorneys”	 in	 several	 particulars,	 all	 relating	 in	 some	 way	 to	
the	settlement	of	the	litigation	against	parriott.	Wolski	claimed	
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damages	based	upon	 the	difference	 in	value	of	 fee	simple	 title	
to	 the	 real	 property	 and	 the	 life	 estate	 which	 he	 received	 in	
the	 settlement.	 Wandel	 filed	 an	 answer	 in	 which	 she	 denied	
the	allegations	of	negligence	and	asserted	affirmative	defenses.	
Wandel	 specifically	 alleged	 that	 “after	 many	 discussions	 with	
counsel	 and	 his	 Guardian	 ad	 Litem,	 [Wolski]	 approved	 the	
settlement	agreement”	in	the	prior	action.

Wandel	 moved	 for	 summary	 judgment,	 and	 Wolski	 moved	
for	 partial	 summary	 judgment	 on	 the	 issue	 of	 liability.	 the	
district	 court	 initially	denied	Wandel’s	motion,	noting	 that	 she	
had	not	made	a	prima	facie	showing	that	she	had	met	the	stan-
dard	of	care,	but	did	not	 rule	on	Wolski’s	motion	at	 that	 time.	
Wandel	 then	 filed	 a	 renewed	 motion	 for	 summary	 judgment,	
and	the	court	conducted	a	hearing	on	that	motion	and	Wolski’s	
motion	for	partial	summary	 judgment.	at	 this	hearing,	Wandel	
offered	 the	 affidavit	 of	 attorney	 Michael	 D.	 Jones,	 which	 was	
received	without	objection.	Wolski	offered	additional	evidence,	
which	was	also	received.

the	 court	 entered	 an	 order	 denying	Wolski’s	 motion,	 grant-
ing	 Wandel’s	 motion,	 and	 dismissing	 the	 action.	 It	 noted	 that	
Wandel	 had	 made	 a	 prima	 facie	 showing	 in	 support	 of	 her	
motion	 for	 summary	 judgment	 and	 that	 Wolski	 had	 failed	 to	
demonstrate	 the	 existence	 of	 a	 genuine	 issue	 of	 material	 fact.	
Wolski	 perfected	 this	 timely	 appeal,	 which	 we	 moved	 to	 our	
docket	on	our	own	motion	pursuant	to	our	statutory	authority	to	
regulate	the	dockets	of	the	appellate	courts	of	this	state.1

assIGNMeNts	oF	error
Wolski	assigns,	restated,	that	the	district	court	erred	in	deter-

mining	 that	 there	 was	 no	 genuine	 issue	 of	 material	 fact	 as	 to	
whether	Wandel	 breached	 the	 standard	 of	 care	 and	 in	 granting	
Wandel’s	motion	for	summary	judgment.

staNDarD	oF	revIeW
[1,2]	 summary	 judgment	 is	 proper	 when	 the	 pleadings	 and	

evidence	 admitted	 at	 the	 hearing	 disclose	 no	 genuine	 issue	
regarding	any	material	fact	or	 the	ultimate	 inferences	 that	may	

	 1	 see	Neb.	rev.	stat.	§	24-1106(3)	(reissue	1995).



be	drawn	from	those	facts	and	that	the	moving	party	is	entitled	
to	judgment	as	a	matter	of	law.2	In	reviewing	a	summary	judg-
ment,	 an	 appellate	 court	 views	 the	 evidence	 in	 the	 light	 most	
favorable	 to	 the	 party	 against	 whom	 the	 judgment	 is	 granted	
and	 gives	 such	 party	 the	 benefit	 of	 all	 reasonable	 inferences	
deducible	from	the	evidence.3

aNaLYsIs
[3,4]	a	client	who	has	agreed	to	the	settlement	of	an	action	is	

not	barred	from	recovering	against	his	or	her	attorney	for	mal-
practice	if	the	client	can	establish	that	the	settlement	agreement	
was	 the	 product	 of	 the	 attorney’s	 negligence.4	 Wolski	 claims	
that	Wandel	 was	 negligent	 in	 recommending	 settlement	 of	 the	
litigation	against	parriott	instead	of	proceeding	to	trial.	In	a	civil	
action	 for	 legal	 malpractice,	 a	 plaintiff	 alleging	 professional	
negligence	on	the	part	of	an	attorney	must	prove	three	elements:	
(1)	 the	 attorney’s	 employment,	 (2)	 the	 attorney’s	 neglect	 of	 a	
reasonable	 duty,	 and	 (3)	 that	 such	 negligence	 resulted	 in	 and	
was	the	proximate	cause	of	loss	(damages)	to	the	client.5

[5-7]	In	this	case,	we	focus	on	the	second	element:	neglect	of	
a	reasonable	duty.	the	general	rule	regarding	an	attorney’s	duty	
to	his	or	her	client	is	that	the	attorney,	by	accepting	employment	
to	give	legal	advice	or	to	render	other	legal	services,	 impliedly	
agrees	 to	use	such	skill,	prudence,	and	diligence	as	 lawyers	of	
ordinary	 skill	 and	 capacity	 commonly	 possess	 and	 exercise	 in	
the	 performance	 of	 the	 tasks	 which	 they	 undertake.6	although	
this	general	standard	is	established	by	law,	the	question	of	what	
an	attorney’s	specific	conduct	should	be	in	a	particular	case	and	
whether	an	attorney’s	conduct	 fell	below	that	specific	standard	

	 2	 Erickson v. U-Haul Internat.,	274	Neb.	236,	738	N.W.2d	453	(2007).
	 3	 Id.
	 4	 Bruning v. Law Offices of Ronald J. Palagi,	250	Neb.	677,	551	N.W.2d	266	

(1996);	McWhirt v. Heavey,	250	Neb.	536,	550	N.W.2d	327	(1996).
	 5	 see,	 Bellino v. McGrath North,	 274	 Neb.	 130,	 738	 N.W.2d	 434	 (2007);	

Borley Storage & Transfer Co. v. Whitted,	 271	 Neb.	 84,	 710	 N.W.2d	 71	
(2006).

	 6	 Bellino v. McGrath North,	supra	note	5;	Baker v. Fabian, Thielen & Thielen,	
254	Neb.	697,	578	N.W.2d	446	(1998).
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is	a	question	of	fact.7 expert	testimony	is	generally	required	to	
establish	 an	 attorney’s	 standard	 of	 conduct	 in	 a	 particular	 cir-
cumstance	and	that	the	attorney’s	conduct	was	not	in	conformity	
therewith.8	this	 is	 so	 because	 a	 jury	 cannot	 rationally	 apply	 a	
general	 statement	 of	 the	 standard	 of	 care	 unless	 it	 is	 made	
aware	of	what	a	reasonable	attorney	would	have	done	in	similar	
circumstances.9	an	exception	 to	 this	general	 rule	 is	 that	where	
the	evidence	and	circumstances	are	such	that	recognition	of	the	
alleged	negligence	may	be	presumed	 to	be	within	 the	compre-
hension	of	laypersons,	no	expert	testimony	is	required.10

[8]	 as	 the	 party	 moving	 for	 summary	 judgment,	 Wandel	
was	 required	 to	 make	 a	 prima	 facie	 case	 by	 producing	 enough	
evidence	to	demonstrate	that	she	would	be	entitled	to	judgment	
if	 the	 evidence	 were	 uncontroverted	 at	 trial.11	Wandel	 met	 this	
burden	by	offering	the	affidavit	of	Jones,	an	attorney	practicing	
in	 omaha	 with	 experience	 in	 the	 area	 of	 business,	 trusts,	 pro-
bate,	 and	 estate	 planning.	 In	 his	 affidavit,	 Jones	 stated	 that	 he	
had	reviewed	documents	from	the	underlying	litigation	in	which	
Wandel	represented	Wolski,	as	well	as	certain	pleadings	and	dis-
covery	documents	generated	in	this	case.	based	upon	this	review	
and	his	professional	knowledge	and	experience,	Jones	expressed	
his	 opinion	 that	 the	 outcome	 of	 the	 underlying	 litigation	 was	
uncertain,	 that	 the	 settlement	 was	 a	 reasonable	 resolution	 of	
the	 dispute,	 and	 that	 Wandel’s	 recommendation	 of	 the	 settle-
ment	 “was	within	 the	 standard	of	 care	 for	 attorneys	 in	omaha,	
Douglas	 County,	 Nebraska	 at	 the	 time	 of	 the	 settlement.”	 He	
further	 stated:	 “[I]t	 is	 my	 opinion	 with	 a	 reasonable	 degree	 of	
certainty	that	.	.	.	Wandel’s	conduct	and	legal	advice	to	her	client	
.	.	.	Wolski	.	.	.	met	or	exceeded	the	standard	of	care	required	of	
an	attorney	in	omaha,	Douglas	County,	Nebraska	at	the	time	of	
her	representation	of	.	.	.	Wolski	in	all	material	respects.”

	 7	 see	Boyle v. Welsh,	256	Neb.	118,	589	N.W.2d	118	(1999).
	 8	 Id.
	 9	 see	id.,	citing	Gibson v. Talley,	162	Ga.	app.	303,	291	s.e.2d	72	(1982).
10	 Boyle v. Welsh, supra	note	7.
11	 see,	 Cerny v. Longley,	 270	 Neb.	 706,	 708	 N.W.2d	 219	 (2005);	 Boyle v. 

Welsh,	supra note	7.



[9]	 once	 the	 party	 moving	 for	 summary	 judgment	 makes	 a	
prima	 facie	 case,	 as	 Wandel	 did	 here,	 the	 burden	 to	 produce	
evidence	showing	the	existence	of	a	material	 issue	of	fact	 that	
prevents	judgment	as	a	matter	of	law	shifts	to	the	party	oppos-
ing	 the	 motion.12	 this	 case	 does	 not	 fall	 within	 the	 exception	
to	 the	 general	 rule	 requiring	 expert	 testimony	 to	 prove	 that	
an	 attorney	 was	 negligent,	 in	 that	 a	 layperson	 could	 not	 be	
expected	 to	 know,	 without	 the	 assistance	 of	 expert	 testimony,	
whether	an	attorney	was	negligent	in	counseling	a	client	to	set-
tle	litigation	of	the	type	involved	here.	thus,	in	order	to	defeat	
Wandel’s	motion	 for	 summary	 judgment,	Wolski	was	 required	
to	present	an	expert’s	opinion	contradicting	Jones’	opinion	that	
Wandel’s	performance	had	met	the	standard	of	care.

there	 is	 evidence	 from	 three	attorneys	concerning	Wandel’s	
representation	of	Wolski.	ronald	e.	reagan,	a	practicing	attor-
ney	 and	 retired	 district	 judge,	 was	 retained	 by	 Wolski’s	 attor-
ney	 to	 review	 documents	 and	 “formulate	 some	 opinions	 as	 to	
whether	or	not	.	.	.	Wandel	had	breached	any	particular	duty	or	
standard	of	 care.”	His	deposition	was	 taken	by	Wandel’s	 attor-
ney	prior	 to	the	date	of	Jones’	affidavit,	and	thus	his	 testimony	
is	 not	 directly	 responsive	 to	 Jones’	 opinions.	 reagan	 testified	
that	Wandel	 owed	 the	 same	 duty	 to	Wolski	 and	 to	 Harmon	 as	
Wolski’s	guardian	ad	litem.	He	criticized	Wandel	for	not	provid-
ing	 certain	 “relevant	 information”	 about	 the	 underlying	 litiga-
tion	to	Harmon	and	opined	that	 if	Harmon	had	been	given	this	
information,	 he	 would	 not	 have	 concluded	 that	 the	 settlement	
was	in	Wolski’s	best	interests.	reagan	testified	that,	in	his	opin-
ion,	the	underlying	case	should	have	been	tried	and	that	Wolski	
would	 have	 prevailed.	 reagan	 did	 not	 specifically	 express	 an	
opinion	that	Wandel	breached	the	applicable	standard	of	care.

Harmon	testified	by	deposition,	taken	prior	to	that	of	reagan,	
and	 also	 by	 an	 affidavit	 sworn	 after	 reagan’s	 deposition.	 In	
the	 affidavit,	 Harmon	 stated	 that	 after	 his	 appointment	 as	
guardian	 ad	 litem,	 he	 had	 a	 meeting	 with	Wolski	 and	Wandel	
and	 two	 other	 meetings	 with	 Wolski,	 to	 discuss	 the	 pending	
case	 and	 Wolski’s	 desires	 concerning	 its	 outcome.	 He	 stated	
that	 despite	Wolski’s	 speech	 impediment,	Harmon	was	 able	 to	

12	 see,	Cerny v. Longley, supra	note	11; Boyle v. Welsh, supra note	7.
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“communicate	 with	 him	 sufficiently	 to	 understand	 his	 desires,	
wishes	 and	 position	 on	 the	 issues	 we	 discussed.”	 Harmon	 fur-
ther	 stated	 that	 he	 conducted	 several	 interviews	 and	 reviewed	
court	records	before	reaching	an	independent	determination	that	
the	 settlement	 was	 in	 Wolski’s	 best	 interests.	 Harmon	 stated	
that	he	had	reviewed	reagan’s	deposition	and	that	reagan	was	
incorrect	regarding	the	information	he	possessed	at	the	time	of	
the	settlement.	Harmon	stated	that	he	had	all	of	the	information	
which	 reagan	 said	 should	 have	 been	 provided	 to	 him,	 either	
as	a	result	of	his	own	investigation	or	from	conversations	with	
Wandel,	 with	 the	 exception	 of	 one	 document.	 Harmon	 stated	
that	 after	 reviewing	 this	 document,	 which	 was	 attached	 to	
reagan’s	 deposition,	 he	 would	 not	 have	 considered	 it	 relevant	
to	the	case	or	the	proposed	settlement.	He	concluded:	“I	there-
fore	believe	I	was	aware	of	all	the	relevant	matters	.	.	.	reagan	
erroneously	 assumed	 [that]	 I	 did	 not	 know	 and	 needed	 to	 be	
advised	of	by	.	.	.	Wandel.”	Harmon	did	not	express	an	opinion	
that	Wandel	breached	the	applicable	standard	of	care.

the	 record	 also	 includes	 Wandel’s	 deposition,	 in	 which	
she	 responded	 to	 questions	 concerning	 her	 representation	 of	
Wolski.	 the	 deposition	 does	 not	 include	 any	 admissions	 of	
	professional	negligence.

We	 conclude	 that	 Wolski	 did	 not	 meet	 his	 burden	 of	 dem-
onstrating	 the	 existence	 of	 a	 genuine	 issue	 of	 material	 fact.	
reagan’s	 testimony	 falls	 short	 of	 this	 objective.	 although	
reagan	expressed	criticism	of	certain	aspects	of	Wandel’s	rep-
resentation,	he	did	not	 specifically	opine	 that	her	performance	
deviated	 from	 the	 applicable	 standard	 of	 care.	 In	 a	 medical	
malpractice	 case,	we	have	held	 that	 an	expert’s	 testimony	 that	
a	 surgical	 procedure	 should	 have	 been	 performed	 in	 a	 dif-
ferent	 manner	 did	 not	 constitute	 evidence	 that	 the	 defendant	
had	departed	 from	 the	 applicable	 standard	of	 care	 in	perform-
ing	 the	 surgery	 in	 the	 way	 that	 he	 did.13	 We	 noted	 that	 if	
the	 expert	 believed	 that	 there	 had	 been	 a	 deviation	 from	 the	
standard	 of	 care,	 “it	 would	 have	 been	 a	 simple	 matter	 .	 .	 .	 to	
have	 said	 exactly	 that.”14	 reagan’s	 “criticism”	 of	 Wandel	 was	

13	 Kortus v. Jensen,	195	Neb.	261,	237	N.W.2d	845	(1976).
14	 Id.	at	272,	237	N.W.2d	at	852.



similarly	 insufficient	 as	 evidence	 of	 professional	 negligence.	
at	 most,	 reagan’s	 testimony	 establishes	 that	 his	 evaluation	
of	 the	 underlying	 case	 differed	 from	 that	 of	Wandel.	 It	 is	 not	
uncommon	for	lawyers	to	have	differing	views	about	the	merits	
of	 a	 contested	 case,	 and	 such	 a	 difference	of	 opinion	between	
lawyers	 does	 not	 necessarily	 mean	 that	 one	 of	 them	 has	 been	
negligent	 in	 evaluating	 the	 case.	 reagan’s	 testimony	 does	 not	
establish	 that	 Wandel’s	 professional	 performance	 fell	 below	
that	 expected	 of	 lawyers	 of	 ordinary	 skill	 and	 capacity	 under	
similar	circumstances.15

[10,11]	the	decision	 to	 settle	 a	 controversy	 is	 the	 client’s.16	
In	order	to	meaningfully	make	that	decision,	a	client	must	have	
the	 information	 necessary	 to	 assess	 the	 risks	 and	 benefits	 of	
either	 settling	 or	 proceeding	 to	 trial.17	 a	 lawyer	 should	 exert	
his	 or	 her	 best	 efforts	 to	 ensure	 that	 the	 decisions	 of	 a	 client	
are	 made	 only	 after	 the	 client	 has	 been	 informed	 of	 relevant	
considerations.18	Under	the	Code	of	professional	responsibility	
which	governed	lawyers’	conduct	at	the	time	of	Wandel’s	repre-
sentation,	Wandel	was	required	to	look	to	Harmon,	as	guardian	
ad	litem,	 to	make	decisions	concerning	settlement	on	behalf	of	
Wolski.19	 the	 record	 includes	 an	 expert’s	 opinion	 that	Wandel	
complied	 with	 the	 standard	 of	 care	 in	 advising	 Harmon	 with	
regard	 to	 the	 settlement,	 and	 Wolski	 has	 presented	 no	 expert	
opinion	 to	 the	 contrary.	 there	 is	 no	 genuine	 issue	 of	 material	
fact	as	to	the	allegations	of	professional	negligence.

CoNCLUsIoN
For	the	reasons	discussed,	we	conclude	that	the	district	court	

did	not	err	 in	granting	Wandel’s	motion	for	summary	judgment	
and	 dismissing	 this	 action.	 We	 affirm	 the	 judgment	 of	 the	
	district	court.

affIrMed.

15	 see	Bellino v. McGrath North, supra	note	5.
16	 Wood v. McGrath, North,	 256	 Neb.	 109,	 589	 N.W.2d	 103	 (1999),	 citing	

Code	of	professional	responsibility,	Canon	7,	eC	7-7	and	7-8.
17	 see	id.
18	 see	id.
19	 see	Code	of	professional	responsibility,	Canon	7,	eC	7-12.
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dale d. clark, appellee, v. 
larry l. clark eT al., appellanTs.

746	N.W.2d	132

Filed	March	21,	2008.				No.	s-06-1254.

	 1.	 Statutes:	Appeal	and	Error.	statutory	 interpretation	 is	 a	question	of	 law,	which	
an	appellate	court	resolves	independently	of	the	trial	court.

	 2.	 Appeal	 and	 Error.	an	 appellate	 court	 will	 not	 consider	 an	 issue	 on	 appeal	 that	
was	not	passed	upon	by	the	trial	court.

appeal	 from	 the	 District	 Court	 for	 stanton	 County,	
roBerT B. ensz,	Judge,	on	appeal	thereto	from	the	County	Court	
for	stanton	County,	phIlIp r. rIley,	Judge.	Judgment	of	District	
Court	affirmed.

Charles	L.	Caskey	for	appellants.

Jeffrey	L.	Hrouda	for	appellee.

heavIcan,	 C.J.,	 WrIghT,	 connolly,	 gerrard,	 sTephan,	
MccorMack,	and	MIller-lerMan,	JJ.

MccorMack,	J.
NatUre	oF	Case

In	1993,	rolland	L.	Clark	 and	Libbie	 I.	Clark,	 husband	 and	
wife,	 entered	 into	 a	 land	 sale	 contract	 with	 their	 son,	 Larry	 L.	
Clark;	 Larry’s	 wife,	 reta	 M.	 Clark;	 and	 Larry’s	 son,	 James	 D.	
Clark	 (collectively	 the	 appellants).	 the	 agreement	 provided	
that	upon	 the	death	of	rolland	and	Libbie,	one-half	of	 the	bal-
ance	 remaining	on	 the	agreement	would	be	payable	 to	Dale	D.	
Clark,	 another	 son	 of	 rolland	 and	 Libbie,	 and	 one-half	 would	
be	 payable	 to	 the	 appellants	 as	 joint	 tenants	 with	 the	 right	 of	
survivorship.	 this	 case	 involves	 a	 dispute	 between	 Dale	 and	
the	 appellants	 regarding	 one-half	 of	 the	 balance	 remaining	 on	
the	agreement	at	the	time	of	Libbie’s	death.	the	principal	issue	
is	whether	one-half	of	 the	balance	 remaining	became	Dale’s	as	
a	 nonprobate	 transfer	 or	 whether	 it	 passed	 to	 Larry	 under	 the	
terms	of	Libbie’s	will.

baCkGroUND
on	 september	 27,	 1993,	 rolland	 and	 Libbie	 entered	 into	

an	 agreement	 with	 the	 appellants	 wherein	 rolland	 and	 Libbie	



agreed	to	sell	approximately	140	acres	of	property	to	the	appel-
lants	for	$56,000.	Under	the	terms	of	the	agreement,	the	appel-
lants	 agreed	 to	 pay	 rolland	 and	 Libbie	 yearly	 installments	 of	
$5,600	until	the	principal	balance	was	paid	in	full.	the	contract	
further	provided:

In	the	event	of	the	death	of	rolland	L.	Clark	and	Libbie	
I.	 Clark,	 the	 payments	 due	 under	 this	 agreement	 shall	 be	
paid	 one-half	 to	 Dale	 D.	 Clark	 and	 one-half	 to	 Larry	 L.	
Clark	and	reta	M.	Clark,	husband	and	wife,	and	James	D.	
Clark,	as	joint	tenants	with	right	of	survivorship.

on	 september	 27,	 the	 subject	 property	 was	 conveyed	 to	 the	
appellants	by	a	warranty	deed	executed	by	rolland	and	Libbie.	
the	 deed,	 however,	 was	 held	 in	 escrow,	 along	 with	 the	 agree-
ment,	 until	 performance	 of	 the	 terms	 of	 the	 agreement	 by	
the	appellants.

rolland	died	 in	1999,	 and	Libbie	died	 in	2000.	Libbie,	who	
died	 testate,	 was	 survived	 by	 Dale,	 Larry,	 and	 another	 child,	
audrey	Wiegel.	Under	the	terms	of	her	will,	Libbie	devised	her	
estate	to	Larry.	the	will	provided	in	relevant	part:

I	give	and	devise	all	of	 the	 rest,	 residue	and	 remainder	of	
my	estate	 to	my	son,	Larry	Clark,	 in	 recognition	of	all	of	
the	help	he	has	given	to	me	during	my	lifetime.	.	.	.

I	 have	 previously	 made	 very	 generous	 gifts	 to	 Dale	
Clark	and	I	have	also	helped	audrey	Wiegel.	For	this	rea-
son,	I	have	made	no	provision	for	them	in	this	will.

the	 will	 also	 appointed	 Larry	 as	 personal	 representative	 of	
Libbie’s	estate.

at	 the	 time	 of	 Libbie’s	 death,	 the	 balance	 remaining	 under	
the	 agreement	was	$16,900.	the	 appellants,	 however,	made	no	
further	 payments	 on	 the	 agreement.	 Nevertheless,	 the	 appel-
lants	filed	a	warranty	deed	with	the	register	of	deeds	in	stanton	
County	on	February	1,	2000.

thereafter,	 Dale	 brought	 the	 present	 action	 to	 recover	 one-	
half	of	the	balance	remaining	under	the	terms	of	the	agreement,	
$8,450,	plus	interest.	Following	a	trial	on	the	matter,	the	county	
court	 for	 stanton	 County	 entered	 judgment	 against	 the	 appel-
lants	 in	 the	amount	of	$11,349.19.	on	appeal,	 the	district	court	
affirmed	 the	 decision	 of	 the	 county	 court.	 the	 appellants	 now	
appeal	the	district	court’s	decision.
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assIGNMeNts	oF	error
the	 appellants	 assert,	 restated,	 that	 the	 district	 court	 erred	

in	 affirming	 the	 county	 court’s	 decision.	 More	 specifically,	 the	
appellants	 assert	 that	 the	 district	 court	 erred	 in	 affirming	 the	
county	court’s	(1)	finding	that	Dale	is	entitled	to	one-half	of	the	
balance	of	the	agreement	as	a	nonprobate	transfer,	(2)	failure	to	
allow	 the	 doctrine	 of	 merger,	 and	 (3)	 failure	 to	 find	 that	 Dale	
should	have	filed	a	claim	in	the	probate	of	Libbie’s	estate.

staNDarD	oF	revIeW
[1]	 statutory	 interpretation	 is	 a	 question	 of	 law,	 which	 an	

appellate	court	resolves	independently	of	the	trial	court.1

aNaLYsIs

nonproBaTe Transfer

the	 appellants	 first	 assert	 that	 the	 district	 court	 erred	 in	
affirming	 the	 county	 court’s	 determination	 that	 Dale	 is	 entitled	
to	 one-half	 of	 the	 balance	 remaining	 under	 the	 agreement	 as	 a	
nonprobate	transfer.	

article	27	of	the	Nebraska	probate	Code	governs	nonprobate	
transfers.2	section	30-2715	provides:

(a)	a	provision	 for	 a	nonprobate	 transfer	on	death	 in	 a	
.	 .	 .	 mortgage,	 promissory	 note,	 certificated	 or	 uncertifi-
cated	security,	.	.	 .	or	other	written	instrument	of	a	similar	
nature	is	nontestamentary.	this	subsection	includes	a	writ-
ten	provision	that:

(1)	 money	 or	 other	 benefits	 due	 to	 .	 .	 .	 a	 decedent	
before	death	must	be	paid	after	 the	decedent’s	death	 to	a	
person	whom	the	decedent	designates	either	in	the	instru-
ment	or	in	a	separate	writing	.	.	.	.

Under	 the	 terms	 of	 the	 agreement	 in	 the	 present	 case,	
rolland,	 Libbie,	 and	 the	 appellants	 contracted	 for	 the	 sale	 of	
land,	the	balance	of	which	was	to	be	paid	in	annual	installment	
payments.	 In	 Mackiewicz v. J.J. & Associates,3	 we	 addressed	
the	 nature	 of	 the	 contracts	 for	 the	 sale	 of	 land	 in	 that	 case	

	 1	 In re Interest of Kevin K.,	274	Neb.	678,	742	N.W.2d	767	(2007).
	 2	 see	Neb.	rev.	stat.	§§	30-2715	through	30-2746	(reissue	1995).
	 3	 Mackiewicz v. J.J. & Associates,	245	Neb.	568,	514	N.W.2d	613	(1994).



and	 concluded	 that	 they	 were	 to	 be	 treated	 as	 mortgages.	 In	
Mackiewicz,	 property	 was	 sold	 to	 a	 purchaser	 under	 separate,	
recorded	 installment	 land	 contracts.	according	 to	 the	 terms	 of	
the	 contracts,	 the	purchaser	 paid	money	down	on	 the	property	
and	 agreed	 to	 pay	 the	 balances	 in	 three	 subsequent	 install-
ments.	the	 deeds	 for	 the	 property	 were	 placed	 in	 escrow,	 and	
under	 the	 terms	of	 the	 land	contracts,	 the	warranty	deeds	were	
to	 be	 delivered	 to	 the	 purchaser	 upon	 payment	 in	 full	 of	 the	
purchase	price.

We	explained:
[I]t	is	“generally	accepted	that	if	an	instrument	executed	by	
parties	is	intended	by	them	as	security	for	a	debt,	whatever	
may	be	its	form	or	name,	it	is	in	equity	a	mortgage.”	.	.	.

as	 with	 the	 terms	 used	 in	 describing	 a	 mortgage,	 this	
court	 has	 repeatedly	 termed	 a	 purchaser’s	 interest	 under	
an	 executory	 land	 contract	 as	 both	 a	 “security”	 and	 a	
“lien”	upon	the	land.4

the	 agreement	between	rolland,	Libbie,	 and	 the	 appellants	
is	 nearly	 identical	 in	 nature	 to	 the	 land	 contracts	 at	 issue	 in	
Mackiewicz.	according	to	 the	 terms	of	 the	agreement,	rolland	
and	Libbie	agreed	to	sell	land	to	the	appellants.	the	appellants	
in	 turn	 agreed	 to	 pay	 annual	 installments	 until	 the	 principal	
balance	 was	 paid	 in	 full.	the	 parties	 agreed	 that	 the	 principal	
balance	would	draw	interest	and	that	an	executed	warranty	deed	
would	be	placed	in	escrow	and	delivered	to	the	appellants	upon	
performance	 by	 the	 appellants	 of	 the	 agreement.	 In	 the	 event	
of	 default	 by	 the	 appellants,	 the	 agreement	 provided	 that	 “the	
entire	 debt	 hereby	 secured”	 would	 become	 immediately	 due	
and	payable	and	the	agreement	liable	to	foreclosure.

section	30-2715	applies	to	provisions	in	mortgages,	security,	
or	 other	 written	 instruments	 of	 a	 similar	 nature.	 as	 noted	 in	
Mackiewicz,	 “because	 this	 court	 has	uniformly	 recognized	 that	
a	 seller	 in	 a	 land	 contract	 retains	 the	 title	 as	 security	 for	 the	
unpaid	purchase	money	and	has	an	equitable	lien	on	the	land	to	
the	extent	of	 the	debt,	a	seller	has,	for	all	 intents	and	purposes,	
a	 purchase-money	 mortgage.”5	 accordingly,	 we	 conclude	 that	

	 4	 Id.	at	574,	514	N.W.2d	at	618-19	(citations	omitted).
	 5	 Id.	at	579,	514	N.W.2d	at	621.
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the	 transfer	 to	Dale	of	one-half	of	 the	balance	remaining	under	
the	 agreement	 was	 a	 nonprobate	 transfer	 within	 the	 meaning	
of	§	30-2715.

docTrIne of Merger

[2]	 the	 appellants	 next	 assert	 that	 the	 district	 court	 erred	
in	 affirming	 the	 county	 court’s	 failure	 to	 allow	 the	 doctrine	 of	
merger.	the	 record	 reveals	 that	 the	doctrine	of	merger	was	not	
addressed	 by	 either	 the	 county	 court	 or	 the	 district	 court.	 an	
appellate	court	will	not	consider	an	issue	on	appeal	that	was	not	
passed	 upon	 by	 the	 trial	 court.6	 therefore,	 we	 do	 not	 address	
this	assignment	of	error.

fIlIng of claIM In proBaTe of lIBBIe’s esTaTe

Finally,	 the	 appellants	 assert	 that	 the	 county	 court	 erred	 in	
failing	to	find	that	Dale	should	have	filed	a	claim	in	the	probate	
of	Libbie’s	estate,	and	that	 the	district	court	erred	 in	affirming.	
the	transfer	to	Dale	of	one-half	of	the	balance	remaining	under	
the	 agreement	 in	 this	 case	was	 a	nonprobate	 transfer.	as	 such,	
it	 was	 not	 necessary	 for	 Dale	 to	 file	 a	 claim	 against	 Libbie’s	
estate.	We	find	this	assignment	of	error	to	be	without	merit.

CoNCLUsIoN
For	 the	 reasons	 discussed	 above,	 we	 affirm	 the	 judgment	 of	

the	district	court.
affIrMed.

	 6	 Thorson v. Nebraska Dept. of Health & Human Servs.,	274	Neb.	322,	740	
N.W.2d	27	(2007).

sTaTe of neBraska, appellee, v. 
Terrence k. gorup, appellanT.

745	N.W.2d	912

Filed	March	21,	2008.				No.	s-07-450.

 1.	 Motions	 to	 Suppress:	 Investigative	 Stops:	 Warrantless	 Searches:	 Probable	
Cause.	 a	 trial	 court’s	 ruling	 on	 a	 motion	 to	 suppress,	 apart	 from	 determina-
tions	 of	 reasonable	 suspicion	 to	 conduct	 investigatory	 stops	 and	 probable	 cause	



to	 perform	 warrantless	 searches,	 will	 be	 upheld	 unless	 its	 findings	 of	 fact	 are	
clearly	erroneous.

	 2.	 Constitutional	 Law:	 Warrantless	 Searches:	 Search	 and	 Seizure.	 Warrantless	
searches	and	seizures	are	per	se	unreasonable	under	 the	Fourth	amendment,	 sub-
ject	 only	 to	 a	 few	 specifically	 established	 and	 well-delineated	 exceptions,	 which	
must	be	strictly	confined	by	their	justifications.

	 3.	 Warrantless	 Searches.	 the	 warrantless	 search	 exceptions	 recognized	 by	 the	
Nebraska	 supreme	 Court	 include:	 (1)	 searches	 undertaken	 with	 consent	 or	
with	 probable	 cause,	 (2)	 searches	 under	 exigent	 circumstances,	 (3)	 inventory	
searches,	 (4)	 searches	 of	 evidence	 in	 plain	 view,	 and	 (5)	 searches	 incident	 to	 a	
valid	arrest.

	 4.	 Warrantless	Searches:	Search	and	Seizure:	Proof.	 In	 the	 case	of	 a	 search	 and	
seizure	 conducted	 without	 a	 warrant,	 the	 state	 has	 the	 burden	 of	 showing	 the	
applicability	of	one	or	more	of	the	exceptions	to	the	warrant	requirement.

	 5.	 Search	and	Seizure:	Proof.	Where	a	search	following	an	illegal	entry	is	justified	
based	 on	 alleged	 consent,	 a	 court	 must	 determine	 whether	 that	 consent	 was	 vol-
untary,	and	in	addition,	 the	court	must	determine	whether	 the	 illegal	entry	 tainted	
that	consent.

	 6.	 Search	and	Seizure:	Police	Officers	and	Sheriffs:	Evidence.	evidence	must	be	
excluded	 as	 fruit	 of	 the	 poisonous	 tree	 if	 it	 is	 discovered	 by	 the	 exploitation	 of	
illegal	police	conduct.

appeal	 from	 the	 District	 Court	 for	 sarpy	 County:	
davId k. arTerBurn,	 Judge.	 Judgment	 vacated,	 and	 cause	
remanded	with	directions.

ann	C.	addison-Wageman	for	appellant.

Jon	 bruning,	 attorney	 General,	 and	 George	 r.	 Love	 for	
appellee.

heavIcan,	 C.J.,	 WrIghT,	 connolly,	 gerrard,	 sTephan,	
MccorMack,	and	MIller-lerMan,	JJ.

WrIghT,	J.
NatUre	oF	Case

before	 trial,	terrence	k.	Gorup	moved	 to	 suppress	 evidence	
of	 methamphetamine	 found	 in	 his	 apartment.	 He	 alleged	 that	
the	 search	 of	 his	 apartment	 violated	 his	 constitutional	 rights.	
the	district	court	overruled	his	motion.	Following	a	bench	trial,	
Gorup	 was	 convicted	 of	 possession	 of	 a	 controlled	 substance,	
methamphetamine,	a	Class	Iv	felony.	He	appeals	his	conviction	
and	sentence.
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sCope	oF	revIeW
[1]	a	trial	court’s	ruling	on	a	motion	to	suppress,	apart	from	

determinations	of	reasonable	suspicion	 to	conduct	 investigatory	
stops	 and	 probable	 cause	 to	 perform	 warrantless	 searches,	 will	
be	upheld	unless	its	findings	of	fact	are	clearly	erroneous.	State 
v. Mata,	266	Neb.	668,	668	N.W.2d	448	(2003).

FaCts
In	 July	2006,	 the	bellevue	police	Department	 conducted	 an	

investigation	of	Gorup,	who	was	suspected	of	dealing	narcotics	
from	 his	 apartment.	When	 it	 was	 discovered	 that	 Gorup	 had	 a	
warrant	 outstanding	 for	 failure	 to	 appear	 on	 a	 previous	 drug	
violation,	 two	 detectives	 formulated	 a	 plan	 to	 go	 to	 Gorup’s	
apartment	 and	 conduct	 a	 “knock-and-talk	 investigation”	 with	
Gorup	 concerning	 suspected	 drug	 trafficking.	 their	 objective	
was	to	obtain	Gorup’s	consent	to	search	his	apartment.

on	 July	 31,	 2006,	 the	 detectives	 arrived	 at	 Gorup’s	 apart-
ment	 in	 an	 unmarked	 police	 vehicle.	 as	 they	 approached	 the	
apartment,	a	male	was	seen	leaving.	When	asked	if	Gorup	was	
home,	 the	 man	 replied	 in	 the	 affirmative.	 the	 man	 returned	
to	 the	 apartment,	 opened	 the	 door,	 and	 informed	 Gorup	 that	
someone	 was	 there	 to	 see	 him.	 Gorup	 appeared	 and	 began	 to	
exit	the	apartment.	as	he	approached	the	threshold	of	the	door-
way,	 a	 detective	 informed	 Gorup	 that	 he	 was	 under	 arrest.	at	
that	point,	Gorup,	who	was	standing	directly	outside	his	apart-
ment	 door,	 was	 placed	 in	 handcuffs.	 He	 was	 not	 transported	
from	 the	 scene	 immediately	 because	 a	 marked	 police	 car	 was	
not	available.

While	standing	at	the	door,	a	detective	noticed	a	person	sitting	
on	a	couch	inside	the	apartment.	He	also	observed	some	blade-
edged	 weapons.	 Gorup	 informed	 the	 detectives	 that	 a	 couple	
of	people	were	in	the	apartment.	after	waiting	for	a	uniformed	
officer	 to	arrive,	 the	detectives	performed	what	 they	described	
as	a	“protective	sweep”	of	the	apartment.	the	individuals	in	the	
apartment	 were	 escorted	 to	 the	 living	 room.	a	 detective	 then	
performed	 what	 he	 described	 as	 a	 “search	 incident	 to	 arrest.”	
In	 doing	 so,	 he	 searched	 a	 “small	 black	 zippered-type	 case”	
located	 on	 a	 table	 just	 inside	 the	 doorway,	 4	 or	 5	 feet	 away	
from	 Gorup.	 the	 case	 was	 not	 zipped	 shut,	 and	 inside,	 the	



detective	saw	“a	couple	[of]	bags”	that	he	recognized	from	his	
“training	and	experience	as	[being]	methamphetamine.”	He	left	
the	bags	inside	the	case	on	the	table.

During	 this	 time,	 Gorup	 remained	 in	 the	 hallway	 with	 his	
hands	 cuffed	 behind	 his	 back.	 It	 is	 unknown	 whether	 Gorup	
could	 observe	 the	 detectives’	 activity.	 one	 detective	 testified	
that	a	wall	probably	would	have	obstructed	Gorup’s	view	of	the	
detectives’	 activity	 inside	 the	 apartment.	 though	 not	 specified	
in	the	record,	the	parties	stated	at	oral	argument	that	this	activ-
ity	continued	for	about	30	minutes.

after	 this	 search,	 one	 of	 the	 detectives	 directed	 the	 uni-
formed	 officer	 to	 escort	 Gorup	 to	 the	 marked	 police	 car.	 the	
same	detective	followed	Gorup	to	the	car,	and	while	Gorup	was	
seated	in	the	police	car,	the	detective	requested	Gorup’s	consent	
to	search	the	apartment.	Gorup	was	informed	several	times	that	
he	 did	 not	 have	 to	 provide	 his	 consent.	the	 detective	 testified	
that	Gorup	gave	his	consent	to	a	search	of	the	apartment.

this	subsequent	search	revealed	several	 items	of	contraband	
in	 addition	 to	 the	 bags	 of	 methamphetamine	 in	 the	 black	 zip-
pered	case.	after	the	search,	the	detective	returned	to	the	police	
car	 and	 read	 Gorup	 his	 Miranda	 rights.	 the	 detective	 told	
Gorup	 about	 the	 black	 zippered	 case.	 Gorup	 admitted	 that	 he	
knew	of	the	case	but	denied	that	it	was	his.	the	detective	stated	
Gorup	told	him	that	Gorup	had	been	selling	methamphetamine	
to	raise	money	so	he	could	move	from	his	apartment.

before	 trial,	Gorup	moved	 to	suppress	all	 items	of	physical	
evidence	seized	from	his	apartment.	the	district	court	overruled	
the	motion.	the	court	 found	 that	 the	 initial	warrantless	 search	
of	 Gorup’s	 apartment	 was	 not	 lawful	 as	 a	 protective	 sweep	
and	might	have	been	unlawful	as	a	search	incident	to	arrest.	It	
found	 that	 the	 subsequent	 consent	 to	 the	 search	 of	 the	 apart-
ment	was	voluntary	 and	 therefore	 served	 as	 an	 adequate	basis	
for	 the	seizure	of	 the	“hygiene	case”	and	 the	contents	 thereof.	
It	 found	 that	 although	 Gorup	 knew	 that	 the	 detectives	 had	
entered	 his	 apartment,	 he	 did	 not	 know	 whether	 incriminating	
evidence	 had	 been	 found	 when	 he	 gave	 his	 consent	 to	 search	
the	apartment.

after	a	stipulated	bench	trial,	the	district	court	convicted	Gorup	
of	possession	of	a	controlled	substance,	methamphetamine,	and	
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sentenced	 him	 to	 a	 term	 of	 1	 to	 3	 years’	 imprisonment,	 grant-
ing	him	credit	for	249	days	spent	in	jail	awaiting	disposition	of	
this	charge.

assIGNMeNt	oF	error
Gorup	 assigns	 that	 the	 district	 court	 erred	 in	 overruling	 his	

motion	 to	suppress	and	admitting	at	 trial	 the	evidence	obtained	
from	the	search	of	his	apartment.

aNaLYsIs
Gorup	asserts	 that	 the	district	court	should	have	granted	his	

motion	 to	 suppress	 based	 on	 federal	 and	 state	 constitutional	
grounds.	 In	 essence,	 he	 argues	 that	 his	 consent	 was	 involun-
tary	 and	 an	 exploitation	 of	 the	 prior	 illegal	 search.	 He	 claims	
he	 reasonably	believed	 that	 there	was	nothing	 to	be	gained	by	
denying	consent	to	search	his	apartment	because	he	had	already	
witnessed	 the	 detectives	 search	 the	 apartment	 prior	 to	 asking	
for	his	consent.

[2-4]	Warrantless	searches	and	seizures	are	per	se	unreason-
able	under	the	Fourth	amendment,	subject	only	to	a	few	specif-
ically	 established	 and	 well-delineated	 exceptions,	 which	 must	
be	strictly	confined	by	their	justifications.	State v. Voichahoske,	
271	 Neb.	 64,	 709	 N.W.2d	 659	 (2006).	the	 warrantless	 search	
exceptions	recognized	by	this	court	include:	(1)	searches	under-
taken	with	consent	or	with	probable	cause,	 (2)	 searches	under	
exigent	 circumstances,	 (3)	 inventory	 searches,	 (4)	 searches	 of	
evidence	 in	 plain	 view,	 and	 (5)	 searches	 incident	 to	 a	 valid	
arrest.	 Id.;	 State v. Roberts,	 261	 Neb.	 403,	 623	 N.W.2d	 298	
(2001).	In	the	case	of	a	search	and	seizure	conducted	without	a	
warrant,	the	state	has	the	burden	of	showing	the	applicability	of	
one	or	more	of	the	exceptions	to	the	warrant	requirement.	Id.

the	district	court	found	that	the	protective	sweep	of	Gorup’s	
apartment	 was	 unlawful	 and	 that	 the	 search	 incident	 to	 a	 valid	
arrest	might	have	been	unlawful.	It	concluded,	however,	that	the	
warrantless	search	of	 the	black	zippered	case	was	 lawful	under	
the	 inevitable	 discovery	 doctrine	 because	 Gorup’s	 consent	 was	
voluntary.	the	district	court	reached	the	issue	of	 the	validity	of	
Gorup’s	 consent,	 but	 it	 did	 not	 definitively	 determine	 whether	
the	 search	 incident	 to	 a	 valid	 arrest	 exception	 applied.	 If	 the	
	district	 court	 had	 concluded	 that	 the	 first	 search	 was	 valid,	 it	



would	not	have	needed	 to	analyze	 the	validity	of	Gorup’s	 con-
sent	 to	 the	 subsequent	 search.	For	 the	purposes	of	our	analysis	
of	the	validity	of	the	consent,	we	will	infer	that	the	district	court	
found	that	the	search	incident	to	a	valid	arrest	exception	did	not	
apply.	 thus,	 the	 issue	 presented	 on	 appeal	 is	 whether	 Gorup’s	
consent	to	the	subsequent	search	was	valid.

[5]	 Where	 a	 search	 following	 an	 illegal	 entry	 is	 justified	
based	 on	 alleged	 consent,	 a	 court	 must	 determine	 whether	
that	 consent	 was	 voluntary,	 and	 in	 addition,	 the	 court	 must	
determine	 whether	 the	 illegal	 entry	 tainted	 that	 consent.	 U.S. 
v. Robeles-Ortega,	 348	 F.3d	 679	 (7th	 Cir.	 2003).	 these	 two	
questions	 are	 not	 the	 same,	 and	 “‘consequently	 the	 evidence	
obtained	 by	 the	 purported	 consent	 should	 be	 held	 admissible	
only	if	it	is	determined	that	the	consent	was	both	voluntary	and	
not	 an	 exploitation	of	 the	prior	 illegality.’”	State v. Lane,	 726	
N.W.2d	 371,	 378	 (Iowa	 2007)	 (quoting	 4	 Wayne	 r.	 LaFave,	
search	 and	 seizure,	 a	 treatise	 on	 the	 Fourth	 amendment	
§	 8.2(d)	 (4th	 ed.	 2004)).	 therefore,	 in	 analyzing	 this	 consent	
to	search,	 there	are	 two	issues	presented:	(1)	 the	voluntariness	
of	 the	 consent	 under	 the	 totality	 of	 the	 circumstances	 and	 (2)	
exploitation	under	the	fruit	of	the	poisonous	tree	doctrine.	see	
State v. Lane, supra	(citing	4	LaFave,	supra,	§	8.2).

the	 district	 court	 found	 Gorup’s	 consent	 was	 voluntary	
because	 the	 detective	 had	 advised	 Gorup	 that	 he	 could	 refuse	
consent	and	Gorup	had	not	been	confronted	with	any	evidence	
from	 the	 prior	 search.	 However,	 the	 court	 erred	 in	 failing	
to	 consider	 the	 appropriate	 factors	 to	 determine	 whether	 the	
search	was	an	exploitation	of	the	prior	illegality.

[6]	evidence	must	be	excluded	as	fruit	of	the	poisonous	tree	
if	it	 is	discovered	by	the	exploitation	of	illegal	police	conduct.	
see	Wong Sun v. United States,	371	U.s.	471,	83	s.	Ct.	407,	9	
L.	ed.	2d	441	(1963).	the	phrase	“fruit	of	the	poisonous	tree”	
refers	to	indirect	or	secondary	evidence	obtained	as	a	result	of	
a	prior	 illegality.	see	Nardone v. United States,	 308	U.s.	338,	
60	 s.	 Ct.	 266,	 84	 L.	 ed.	 307	 (1939).	 Under	 the	 doctrine,	 the	
“fruits”	of	 the	prior	 illegal	police	conduct	are	excluded	if	 they	
were	 an	 exploitation	 of	 that	 prior	 illegality.	 see,	 Wong Sun 
v. United States,	 supra;	 State v. Lane, supra.	 the	 question	 is	
“‘whether,	granting	establishment	of	the	primary	illegality,	 the	
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evidence	 to	 which	 instant	 objection	 is	 made	 has	 been	 come	
at	 by	 exploitation	 of	 that	 illegality	 or	 instead	 by	 means	 suf-
ficiently	 distinguishable	 to	 be	 purged	 of	 the	 primary	 taint.’”	
Wong Sun v. United States,	371	U.s.	at	488.

the	Court	in	Brown v. Illinois,	422	U.s.	590,	95	s.	Ct.	2254,	
45	 L.	 ed.	 2d	 416	 (1975),	 identified	 the	 factors	 to	 consider	 in	
deciding	 whether	 the	 earlier	 illegal	 arrest	 contaminated	 the	
defendant’s	confession:	(1)	 the	 temporal	proximity	between	the	
illegal	arrest	and	the	confession,	(2)	the	presence	of	intervening	
circumstances,	and	(3)	the	purpose	and	flagrancy	of	the	official	
misconduct.	 subsequently,	 courts	 have	 found	 that	 a	 confession	
is	 analogous	 to	 consent	 in	 these	 circumstances	 and	 applied	
these	 factors	 to	 determine	 if	 a	 consent	 was	 an	 exploitation	 of	
a	 prior	 illegality.	 see,	 U.S. v. Robeles-Ortega, supra;	 State v. 
Lane,	supra.

In	 State v. Lane, supra,	 the	 court	 stated	 that	 consideration	
must	be	given	 to	a	variety	of	 factors,	 including	but	not	 limited	
to	 those	 described	 in	 Brown v. Illinois, supra.	 the	 relevant	
factors	 will	 vary	 depending	 upon	 the	 facts	 of	 a	 particular	
case.	 We	 point	 out	 in	 summary	 that	 the	 purpose	 of	 the	 above	
analysis	 is	 to	 determine	 whether	 under	 all	 the	 circumstances	
presented,	the	consent	was	obtained	by	exploitation	of	the	prior	
	illegal	search.

the	 district	 court	 should	 have	 considered	 the	 above	 factors	
in	 determining	 whether	 Gorup’s	 consent	 was	 obtained	 by	 the	
exploitation	 of	 the	 detectives’	 prior	 search.	 thus,	 we	 remand	
the	cause	for	consideration	of	such	factors.

We	 pause	 here	 to	 acknowledge	 that	 we	 have	 not	 decided	
whether	the	first	search	was	a	valid	search	incident	to	an	arrest	
and	 was	 therefore	 an	 exception	 to	 the	 warrant	 requirement.	
the	 district	 court	 did	 not	 decide	 that	 question,	 and	 therefore,	
we	 also	 remand	 the	 cause	 for	 a	 hearing	 on	 the	 issue	 whether	
the	 search	 incident	 to	 valid	 arrest	 exception	 applied	 to	 the	
first	search.

CoNCLUsIoN
Whether	the	search	incident	to	the	arrest	was	a	valid	excep-

tion	 to	 the	 warrantless	 search	 is	 an	 issue	 which	 the	 district	
court	 should	 have	 addressed	 when	 ruling	 on	 the	 motion	 to	



suppress	filed	by	Gorup.	additionally,	the	district	court	should	
have	 considered	 the	 appropriate	 factors	 described	 herein	 to	
determine	whether	Gorup’s	consent	was	an	exploitation	of	 the	
prior	 search.	 We	 therefore	 vacate	 the	 judgment	 of	 conviction	
and	 sentence,	 and	 we	 remand	 the	 cause	 for	 a	 new	 hearing	 on	
Gorup’s	motion	to	suppress	consistent	with	this	opinion.
 JudgMenT vacaTed, and cause 
 reManded WITh dIrecTIons.

Brandon poWell, appellee, v. esTaTe gardeners, Inc., 
and auTo oWners Insurance, ITs Workers’ 

coMpensaTIon Insurer, appellanTs.
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	 1.	 Workers’	Compensation:	Statutes:	Appeal	and	Error.	the	meaning	of	a	statute	
is	a	question	of	law,	and	an	appellate	court	 is	obligated	in	workers’	compensation	
cases	to	make	its	own	determinations	as	to	questions	of	law.

	 2.	 Workers’	Compensation.	the	Nebraska	Workers’	Compensation	act	 is	designed	
to	 compensate	 an	 injured	 worker	 for	 the	 loss	 of	 earning	 capacity	 caused	 by	
the	injury.

	 3.	 ____.	 the	 Nebraska	 Workers’	 Compensation	act	 is	 construed	 liberally	 to	 carry	
out	its	spirit	and	beneficent	purposes.

	 4.	 Workers’	Compensation:	Time.	Where	the	worker	has	insufficient	work	history	
to	be	able	to	calculate	his	or	her	average	weekly	income	based	on	as	much	of	the	
preceding	6	months	as	he	or	she	worked	for	the	same	employer,	then	what	would	
ordinarily	 constitute	 that	 employee’s	 week’s	 work	 and,	 thus,	 that	 employee’s	
average	 weekly	 income	 should,	 if	 possible,	 be	 estimated	 by	 considering	 other	
employees	 working	 similar	 jobs	 for	 similar	 employers.	 Where	 available,	 such	
similar	 employees’	 work	 records	 should	 be	 considered	 for	 the	 6-month	 period	
prior	to	the	accident.

appeal	from	the	Workers’	Compensation	Court.	reversed	and	
remanded	for	further	proceedings.

Jon	 s.	 reid	 and	 Molly	 M.	 Lukenbill,	 of	 Lamson,	 Dugan	 &	
Murray,	L.L.p.,	for	appellants.

ryan	 C.	 Holsten	 and	 brynne	 e.	 Holsten,	 senior	 Certified	
Law	 student,	 of	 atwood,	 Holsten	 &	 brown,	 p.C.,	 L.L.o.,	
for	appellee.
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heavIcan, c.J., WrIghT, connolly, gerrard, sTephan, 
MccorMack, and	MIller-lerMan, JJ.

MccorMack, J.
NatUre	oF	Case

on	 august	 22,	 2005,	 brandon	 powell	 was	 hired	 by	 estate	
Gardeners,	 Inc.,	 as	 a	 crewmember	 paid	 at	 the	 rate	 of	 $12	 per	
hour.	 When	 he	 was	 hired,	 powell	 understood	 that	 his	 hours	
would	vary	from	day	to	day,	but	that	he	would	average	50	to	60	
hours	per	week	during	busy	periods.	powell	was	injured	on	his	
first	 day	of	work	 after	working	11.25	hours.	the	only	 issue	 in	
this	 case	 is	 the	 proper	 method	 of	 determining	 powell’s	 “aver-
age	 weekly	 income,”	 as	 defined	 by	 Neb.	 rev.	 stat.	 §	 48-126	
(reissue	2004).

FaCts
estate	 Gardeners	 is	 in	 the	 business	 of	 residential	 landscape	

design,	 installation,	 and	 maintenance.	 Michael	 becker,	 the	
chief	 executive	 officer	 and	 co-owner	 of	 estate	 Gardeners,	
testified	 that	 the	 busiest	 time	 of	 the	 year	 for	 the	 company	 is	
from	april	 to	 July.	 then,	 there	 is	 a	 “slow	 down”	 in	 July	 and	
august,	 followed	 by	 a	 “fall	 rush”	 from	 the	 end	 of	 september	
into	october.	employees	would	“try	 to	work	40	hours	 a	week	
typically	 in	 the	 regular	 season.”	 During	 busier	 periods,	 it	 was	
“perfectly	feasible”	that	employees	might	work	50	to	60	hours	
a	 week,	 Monday	 through	 saturday.	 becker	 explained	 that	 this	
is	 an	 “upper	 limit,”	 however,	 because	 it	 was	 company	 policy	
that	 employees	 not	 exceed	 60	 hours	 per	 week.	 employees	 are	
occasionally	 asked	 to	 work	 saturdays,	 but	 they	 never	 worked	
on	sundays.

according	 to	 becker,	 winter	 was	 the	 most	 unpredictable	
time	for	the	company.	If	the	winter	was	mild,	then	they	worked	
fairly	 regularly,	 but,	 if	 not,	 there	were	weeks	when	 they	could	
not	 work	 at	 all.	 the	 company	 does	 do	 snow	 removal,	 paving,	
and	 other	 projects	 when	 possible.	 becker	 stated	 that	 in	 the	 14	
years	that	estate	Gardeners	had	been	in	operation,	his	employ-
ees	 had	 never	 worked	 continuously	 throughout	 the	 winter	 at	 a	
rate	of	40	hours	or	more	per	week.	still,	if	there	was	work,	they	
would	 try	 to	keep	 the	“key	people	busy	and	employed	with	us	



[year	round]	so	that	we	have	them	come	back	the	next	season.”	
becker	 explained	 that	 the	 employees	 with	 the	 most	 seniority	
would	get	the	first	hours	available.

becker	 testified	 that	 his	 wife	 had	 analyzed	 timesheets	 for	
employees	who	had	worked	year	round	from	the	period	of	May	
through	the	following	March.	becker	does	not	specifically	state	
what	years	he	is	referring	to,	but	states	that	this	period	involved	
the	“entire	year	surround[ing]”	powell’s	 injury.	the	actual	data	
is	not	 in	evidence,	but	becker	testified	that	 the	average	number	
of	hours	per	week	of	 these	 employees	who	worked	year	 round	
was	“in	the	30s.”

a	 letter	 to	powell	 from	estate	Gardeners’	workers’	compen-
sation	 insurer	 indicates	 that	 the	 average	 hours	 of	 other	 crew-
members	 for	 the	 week	 of	august	 22	 to	 26,	 2005,	 was	 41.	the	
following	 week’s	 average	 was	 45	 hours,	 but	 this	 increase	 was	
attributed	to	the	loss	of	powell.

becker	 stated	 that	 at	 the	 time	 he	 hired	 powell,	 he	 discussed	
with	powell	the	“seasonality”	of	the	work.	He	made	no	guaran-
tees	about	winter	work,	but	indicated	to	powell	that	those	“who	
showed	 the	 most	 initiative	 and	 the	 most	 promise	 would	 be	 the	
ones	who	got	those	hours	in	the	winter.”

powell	 had	 prior	 experience	 in	 the	 landscape	 industry	 and	
knew	 that	 available	 working	 hours	 vary	 and	 are	 somewhat	
dependent	 on	 the	 weather.	 according	 to	 powell,	 becker	 told	
him	 that	 while	 he	 “could	 not	 guarantee	 hours,”	 he	 “could	 give	
[powell]	 approximately	 50	 to	 60	 hours	 a	 week.”	 powell	 stated	
more	specifically	 that	becker	 told	him	he	would	“typically”	be	
able	to	work	50	to	60	hours	per	week.	these	hours	would	gen-
erally	be	worked	Monday	through	Friday.	powell	was	also	 told	
that	“they	occasionally	worked	saturdays,	but	not	that	often.”

powell’s	home	was	located	approximately	1	hour	15	minutes	
from	estate	Gardeners’	office.	powell	explained,	however,	 that	
he	accepted	a	job	with	estate	Gardeners	over	other	offers	from	
local	 landscaping	 companies	 because	 he	 thought	 the	 overtime	
made	 the	 longer	 commute	 worthwhile.	 powell	 stated	 that	 he	
was	 aware	 that	 he	 might	 not	 be	 working	 50	 to	 60	 hours	 per	
week	in	the	winter,	but	that	becker	“also	said	there	was	plenty	
of	 work	 to	 do	 in	 the	 wintertime”	 because	 he	 had	 contracts	 to	
put	in	“paver”	driveways.
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When	 he	 was	 injured,	 powell	 had	 worked	 11.25	 hours.	 a	
letter	 from	 estate	 Gardeners’	 workers’	 compensation	 insurer	
indicates	 that	2.5	of	 those	hours	were	consumed	by	 filling	out	
paperwork	 required	 of	 new	 employees	 and	 traveltime	 to	 the	
jobsite.	after	 the	 injury,	 powell	 waited	 in	 the	 foreman’s	 truck	
for	 4	 or	 5	 minutes	 until	 the	 rest	 of	 the	 crew	 finished	 the	 job	
and	 was	 ready	 to	 go	 home.	 estate	 Gardeners’	 workers’	 com-
pensation	 insurer	 calculated	 powell’s	 average	 weekly	 wage	 in	
accordance	with	the	41-hour	workweek	that	powell’s	coworkers	
worked	 the	 week	 powell	 was	 injured.	 the	 insurer	 thus	 calcu-
lated	 powell’s	 average	 weekly	 wage	 as	 $492	 and	 voluntarily	
paid	workers’	compensation	benefits	at	a	rate	of	$328	per	week.	
powell	 disputed	 the	 insurer’s	 weekly	 wage	 calculation	 and	
filed	a	petition	 in	 the	Workers’	Compensation	Court	alleging	a	
weekly	wage	of	$600.

the	single	judge	of	the	Workers’	Compensation	Court	referred	
to	 the	 testimony	 regarding	becker	 and	powell’s	 understanding	
of	 the	hours	powell	would	work,	as	well	as	 the	evidence	as	 to	
the	 average	 hours	 worked	 by	 other	 estate	 Gardeners’	 employ-
ees.	the	 judge	 explained	 that	 he	had	 reviewed	 statements	 that	
hours	varied	from	30	to	50	hours	per	week.	Without	delineating	
the	 precise	 basis	 of	 his	 calculation,	 the	 judge	 then	 concluded	
that	 powell	 had	 shown,	 by	 a	 preponderance	 of	 the	 evidence,	
that	powell’s	average	weekly	wage	would	encompass	a	normal	
and	 customary	 work	 period	 of	 45	 hours	 per	 week.	at	 $12	 per	
hour,	this	resulted	in	an	average	weekly	wage	of	$540	per	week	
and	temporary	total	disability	benefits	of	$360	per	week.

powell	 appealed	 the	 single	 judge’s	 determination	 to	 the	
review	panel.	He	argued	that	the	average	weekly	wage	determi-
nation	was	in	error	and	that	the	single	judge	had	failed	to	issue	
a	reasoned	decision	pursuant	to	Workers’	Comp.	Ct.	r.	of	proc.	
11(a)	 (2006).	estate	Gardeners	and	 its	 insurer	cross-appealed.	
the	 review	 panel	 considered	 the	 question	 of	 powell’s	 weekly	
wage	 to	 be	 a	 matter	 of	 law.	 the	 panel	 stated	 that	 powell’s	
contract	 for	 hire	was	 for	 “continuous”	 employment	 “in	 excess	
of	 40	 hours	 per	 week.”	 It	 determined	 that	 under	 §	 48-126,	
because	the	only	evidence	was	that	powell	worked	11.25	hours	
for	1	day	before	his	injury	and	the	evidence	was	that	he	would	
normally	 work	 5	 days	 per	 week,	 the	 panel	 was	 obligated	 to	



determine	powell’s	average	weekly	wage	by	multiplying	11.25	
by	 $12	 per	 hour	 by	 5	 days,	 for	 a	 total	 weekly	 wage	 calcula-
tion	 of	 $675.	 estate	 Gardeners	 and	 its	 workers’	 compensation	
insurer	appeal.

assIGNMeNts	oF	error
the	appellants	assert	 that	 (1)	 the	review	panel	erred	 in	find-

ing	 that	 powell’s	 average	 weekly	 wage	 should	 be	 based	 upon	
56.25	hours	a	week	and	(2)	 the	single	 judge	erred	 in	 failing	 to	
provide	a	clearly	and	concisely	stated	explanation	of	 its	ration-
ale	for	its	decision.

staNDarD	oF	revIeW
[1]	 the	 meaning	 of	 a	 statute	 is	 a	 question	 of	 law,	 and	 an	

appellate	 court	 is	 obligated	 in	 workers’	 compensation	 cases	 to	
make	its	own	determinations	as	to	questions	of	law.1

aNaLYsIs
Compensation	 for	 total	 disability	 is	 calculated	 at	 662⁄3	

	percent	“of	the	wages	received	at	the	time	of	injury.”2	“Wages,”	
in	 turn,	 are	 defined	 by	 §	 48-126,	 which	 provides	 in	 rele-
vant	part:

Wherever	 in	 the	Nebraska	Workers’	Compensation	act	
the	 term	wages	 is	used,	 it	 shall	be	construed	 to	mean	 the	
money	rate	at	which	 the	service	 rendered	 is	 recompensed	
under	the	contract	of	hiring	in	force	at	the	time	of	the	acci-
dent.	.	.	.	In	continuous	employments,	if	immediately	prior	
to	 the	accident	 the	 rate	of	wages	was	 fixed	by	 the	day	or	
hour	or	by	 the	output	of	 the	employee,	his	or	her	weekly	
wages	 shall	 be	 taken	 to	 be	 his	 or	 her	 average	 weekly	
income	 for	 the	 period	 of	 time	 ordinarily	 constituting	 his	
or	her	week’s	work,	and	using	as	 the	basis	of	calculation	
his	 or	 her	 earnings	 during	 as	 much	 of	 the	 preceding	 six	
months	as	he	or	 she	worked	 for	 the	same	employer	 .	 .	 .	 .	
the	 calculation	 shall	 also	 be	 made	 with	 reference	 to	 the	
average	earnings	for	a	working	day	of	ordinary	length	and	
exclusive	of	earnings	from	overtime;	Provided,	 that	 if	 the	

	 1	 Knapp v. Village of Beaver City, 273	Neb.	156,	728	N.W.2d	96	(2007).
	 2	 Neb.	rev.	stat.	§	48-121	(reissue	2004).
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insurance	company’s	policy	of	 insurance	provides	 for	 the	
collection	 of	 a	 premium	 based	 upon	 such	 overtime,	 then	
such	 overtime	 shall	 become	 a	 part	 of	 the	 basis	 of	 deter-
mining	compensation	benefits.

the	 parties	 seem	 to	 agree	 that	 powell’s	 job	 as	 a	 landscaping	
crewmember	 was	 nonseasonal3	 and	 that	 it	 was	 continuous.4	
Neither	 party	 challenges	 the	 review	 panel’s	 conclusion	 to	 this	
effect.	 For	 purposes	 of	 this	 appeal,	 then,	 we	 assume	 that	
powell’s	 employment	 was	 nonseasonal	 and	 continuous	 and,	
like	 the	 parties,	 focus	 our	 analysis	 on	 the	 last	 two	 sentences	
of	§	48-126,	which	describe	the	method	of	calculating	average	
weekly	 wage	 for	 nonseasonal,	 continuous	 employees	 who	 are	
paid	by	the	hour.

the	question	presented	is	how	to	calculate	an	“average	weekly	
income”	for	an	hourly	employee	when	that	employee’s	contract	
for	hire	contemplated	a	varying	number	of	hours	and	when	the	
employee	was	 injured	on	 the	 first	day	of	work.	this	 is	a	ques-
tion	 of	 statutory	 interpretation,	 which,	 as	 a	 question	 of	 law,	 is	
determined	by	our	court	independently	of	the	courts	below.5

powell	 argues	 that	 the	 review	 panel	 was	 correct	 in	 extrapo-
lating	 an	 average	 weekly	 wage	 from	 the	 number	 of	 hours	
of	 powell’s	 1	 day	 of	 work,	 by	 multiplying	 these	 hours	 by	
powell’s	 expectation	 of	 working	 5	 days	 per	 week.	 according	
to	 powell,	 this	 calculation	 method	 is	 mandated	 by	 §	 48-126	
when	 it	 states	 that	 average	 weekly	 wage	 should	 be	 calculated	
“using	as	 the	basis	of	calculation	his	or	her	earnings	during	as	
much	of	 the	preceding	 six	months	as	he	or	 she	worked	 for	 the	
same	employer.”

We	disagree.	as	noted	by	the	court	in	Riley v. Indus. Comm.,6	
provisions	basing	an	average	wage	on	past	earnings	presuppose	

	 3	 see,	 Elrod v. Prairie Valley,	 214	 Neb.	 697,	 335	 N.W.2d	 317	 (1983);	
Hiestand v. Ristau,	 135	Neb.	 881,	 284	N.W.	756	 (1939);	 Hogsett v. Cinek 
Coal & Feed Co., 127	Neb.	393,	255	N.W.	546	(1934).

	 4	 Clifford v. Harchelroad Chevrolet,	 229	 Neb.	 78,	 425	 N.W.2d	 331	 (1988);	
Weitz v. Johnson, 143	Neb.	452,	9	N.W.2d	788	(1943);	Carlson v. Condon- 
Kiewit Co.,	135	Neb.	587,	283	N.W.	220	(1939).

	 5	 see	Knapp v. Village of Beaver City, supra note	1.
	 6	 Riley v. Indus. Comm., 9	ohio	app.	3d	71,	458	N.e.2d	428	(1983).



the	 usual	 circumstance	 where	 the	 claimant	 has	 been	 employed	
during	 the	period	upon	which	 the	average	 is	calculated.	this	 is	
not	to	say	that	a	calculation	cannot	be	made	when	the	employee	
has	 not	 worked	 for	 the	 full	 preceding	 6	 months	 described	 in	
§	48-126.	 In	a	case	 such	as	 this,	however,	where	 the	employee	
has	 worked	 less	 than	 even	 a	 single	 week,	 it	 is	 impossible	 to	
calculate	 an	 “average	 weekly	 income”	 based	 simply	 upon	 “as	
much	of	 the	preceding	 six	months	 as	he	or	 she	worked	 for	 the	
same	employer.”

an	 “average”	 is	 generally	 obtained	 by	 adding	 several	 quan-
tities	 together	 and	 then	 dividing	 this	 total	 by	 the	 number	 of	
quantities.7	 but	 even	 if	 we	 were	 to	 accept	 an	 “average”	 based	
on	 a	 single	 quantity,	 that	 quantity	 under	 §	 48-126	 would	 be	 a	
week	and	not	a	day.	We	do	not	have	even	1	week	from	which	to	
base	an	average	weekly wage	in	this	case.	the	court	in	Miller v. 
Industrial Commission,8	 in	considering	a	provision	 fixing	com-
pensation	upon	the	employee’s	average	monthly	wage,	similarly	
explained,	 “the	 import	 of	 the	 word	 ‘average’	 .	 .	 .	 is	 that	 there	
must	 be	 a	 base	 period	 of	 more	 than	 one	 month	 upon	 which	 to	
determine	a	claimant’s	wage.”

What	 powell	 supports,	 and	 what	 the	 review	 panel	 did,	 was	
not	 to	 determine	 the	 average	 weekly	 income	 based	 upon	 “as	
much	 of	 the	 preceding	 six	 months	 as	 he	 or	 she	 worked.”	 the	
court	 instead	 assumed	 that	 powell	 would	 have	 worked	 exactly	
11.25	 hours	 every	 day	 of	 a	 5-day	 workweek	 without	 analyz-
ing	 whether	 this	 was	 in	 fact	 likely.	 the	 review	 panel	 then	
projected	 this	 assumption	 into	 the	 past	 to	 create	 an	 average	
weekly	 income	 through	 a	 mathematical	 calculation	 it	 appar-
ently	believed	was	mandated	by	the	plain	language	of	§	48-126.	
We	 conclude	 that	 by	 conducting	 such	 a	 limited	 projection,	 the	
review	 panel	 did	 not	 follow	 the	 strict	 language	 of	 §	 48-126.	
It	 also	 ignored	 other	 language	 of	 the	 statute	 pertinent	 to	 these	
admittedly	unique	circumstances.

Most	 workers’	 compensation	 statutes	 in	 other	 jurisdictions	
make	 explicit	 provision	 for	 scenarios	 where	 the	 employee	
has	 not	 worked	 for	 a	 sufficient	 period	 of	 time	 for	 an	 average	

	 7	 see	Concise Oxford American Dictionary	55	(2006).
	 8	 Miller v. Industrial Commission, 113	ariz.	52,	54,	546	p.2d	19,	21	(1976).
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income	to	be	calculated	based	upon	that	employee’s	past	earn-
ings.9	the	most	common	type	of	wage	basis	statute	allows	that	
where	 the	 employee	has	not	worked	 “substantially	 the	whole”	
of	 the	normal	period,	 then	 the	average	wage	may	be	based	on	
employees	 of	 the	 same	 class	 working	 the	 necessary	 period	 in	
the	same	or	similar	employment	and	place.10

In	 the	event	 that	 this	formula	cannot	be	fairly	applied,	most	
statutes	also	expressly	provide	a	“catchall”	provision,	allowing	
other	 methods	 of	 calculation	 in	 order	 to	 achieve	 a	 result	 that	
is	 a	 reasonable	 representation	 of	 the	 earning	 capacity	 of	 the	
injured	employee.11	as	explained	by	professor	Larson, the	goal	
of	any	average	income	test	is	to	produce	an	honest	approxima-
tion	of	the	claimant’s	probable	future	earning	capacity.12	In	the	
case	of	 temporary	disability,	 as	opposed	 to	permanent	disabil-
ity,	 courts	 agree	 that	 at	 the	 very	 least,	 the	 goal	 is	 to	 ascertain	
the	claimant’s	expected	short-term	wage.13

section	48-126	does	not	provide	direction	as	explicit	as	other	
states’	statutory	schemes.	 It	does,	however,	emphasize	 that	 the	
average	 weekly	 wage	 for	 an	 hourly	 employee	 is	 to	 be	 based	
on	 “his	 or	 her	 average	 weekly	 income	 for	 the	 period	 of	 time	
ordinarily constituting	his	or	her	week’s	work.”	(emphasis	sup-
plied.)	It	further	states	that	the	calculation	of	an	average	weekly	
wage	“shall	also	be	made	with	reference	to	the	average	earnings	
of	a	working	day	of	ordinary length.”	(emphasis	supplied.)

In	prior	Nebraska	case	law,	we	have	explained	that	the	addi-
tion	of	the	language	“‘ordinarily	constituting	his	or	her	week’s	
work’”	precludes	an	automatic	mathematical	calculation	based	
on	 the	past	6	months’	work.14	thus,	 abnormally	 low	output	or	
weekly	 hours	 due	 to	 illness	 or	 vacation	 will	 not	 be	 averaged	

	 9	 see	 5	arthur	 Larson	 &	 Lex	 k.	 Larson,	 Larson’s	 Workers’	 Compensation	
Law	§	93.01	(rev.	ed.	2007).

10	 see	id. at	93-6.
11	 see	id.	at	93-9.
12	 see	id.,	§§	93.01[1][e],	93.01[1][f],	and	93.02[2][d].
13	 see	id.,	§	93.02[3][d].
14	 Canas v. Maryland Cas. Co.,	 236	 Neb.	 164,	 167,	 459	 N.W.2d	 533,	 536	

(1990)	 (emphasis	 supplied).	 accord	 Clifford v. Harchelroad Chevrolet, 
supra	note	4.



in.15	as	explained	by	the	Nebraska	Court	of	appeals	 in	Griffin 
v. Drivers Mgmt., Inc.,16	the	“key”	to	such	cases	is	our	emphasis	
on	“not	distorting” the	employee’s	average	weekly	wage.

If	 there	can	be	no	“ordinary”	working	hours	 for	a	particular	
employee	based	upon	his	or	her	actual,	individual	work	history,	
then	 it	 may	 be	 necessary,	 if	 possible,	 to	 extrapolate	 an	 “ordi-
nary	 length”	 and	 a	 period	 “ordinarily	 constituting	 his	 or	 her	
week’s	work”	from	coworkers	in	the	same	position	for	the	same	
employer.17	Using	data	from	coworkers	to	estimate	the	employ-
ee’s	ordinary	week’s	work	 is	 simply	a	 fairer	approximation,	 to	
both	employees	and	employers,	 than	to	multiply	a	single	day’s	
hours	 by	 5	 days	 a	 week	 when	 the	 job	 contemplates	 variable	
hours.	 the	 statute	 does	 not,	 as	 already	 discussed,	 mandate	 an	
inflexible	 calculation	 based	 only	 upon	 the	 injured	 employee’s	
work	history.	Nor	does	 the	 statute	prohibit	 evidence	of	 similar	
employees	in	similar	employment.

In	 Berry v. Walker Roofing Co.,18	 the	 court	 was	 likewise	
faced	 with	 a	 situation	 where	 an	 employee	 was	 injured	 after	
completing	 only	 a	 few	 hours	 of	 piecework.	 the	 statutory	
scheme	did	not	explicitly	provide	the	method	for	calculating	an	
average	wage	under	such	circumstances.	the	court	held	 that	 it	
could	determine	the	employee’s	average	weekly	wage	by	infer-
ring	the	wages	the	employee	“‘could have earned.’”19	the	court	
held	 that	 it	 could	make	 this	determination	based	on	 the	wages	
actually	paid	to	another	employee	doing	similar	work.

In	 so	doing,	 the	 court	 explained	 that	 the	object	of	 the	wage	
determination	is	to	arrive	at	a	fair	approximation	of	the	employ-
ee’s	 probable	 future	 earning	 power,	 which	 has	 been	 impaired	
or	 destroyed	 because	 of	 injury.	 the	 compensation	 judge	 can,	
of	 necessity,	 use	 only	 the	 information	 that	 is	 available.	 Under	

15	 see,	 also,	Arbtin v. Puritan Mfg. Co., 13	Neb.	app.	540,	696	N.W.2d	905	
(2005).

16	 Griffin v. Drivers Mgmt., Inc.,	14	Neb.	app.	722,	731,	714	N.W.2d	749,	757	
(2006).

17	 see	§	48-126.
18	 Berry v. Walker Roofing Co.,	473	N.W.2d	312	(Minn.	1991).
19	 Id.	 at	 315	 (emphasis	 supplied),	 quoting	 Johnson v. D. B. Rosenblatt, Inc.,	

265	Minn.	427,	122	N.W.2d	31	(1963).
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the	 circumstances	 presented	 where	 the	 employee	 was	 injured	
shortly	 after	 beginning	 his	 employment,	 a	 wage	 calculation	
based	on	the	average	weekly	wage	of	 that	employee’s	cowork-
ers	was	 simply	 “more	 reliable	 than	 a	 speculative	 extrapolation	
of	 [the	 injured	 employee’s]	 earning	 capacity	 based	 on	 a	 few	
hours	of	work.”20

[2,3]	 Like	 other	 workers’	 compensation	 acts,	 the	 Nebraska	
Workers’	 Compensation	 act	 is	 designed	 to	 compensate	 an	
injured	 worker	 for	 the	 loss	 of	 earning	 capacity	 caused	 by	 the	
injury.21	 our	 court	 must	 apply	 a	 liberal	 construction	 to	 the	 act	
to	 carry	 out	 its	 spirit	 and	 beneficent	 purposes.22	 Certainly,	 had	
powell	 been	 injured	 on	 his	 first	 day	 of	 work	 on	 a	 shortened	
day	 during	 the	 winter,	 or	 had	 he	 been	 injured	 after	 only	 part	
of	 his	 day’s	work,	 he	would	not	 be	urging	 that	 §	48-126	must	
be	 interpreted	 to	mandate	 a	mathematical	 extrapolation	of	 that	
day’s	 work	 multiplied	 by	 5	 days	 a	 week.	 such	 a	 calculation	
would	not	be	an	accurate	reflection	of	powell’s	 temporary	 loss	
of	earning	capacity	and	thus	would	not	carry	out	the	beneficent	
purposes	of	the	act.

[4]	 We	 conclude	 that	 where	 the	 worker	 has	 insufficient	
work	history	 to	be	able	 to	calculate	his	or	her	average	weekly	
income	 based	 on	 “as	 much	 of	 the	 preceding	 six	 months	 as	 he	
or	she	worked	for	the	same	employer,”	then	what	would	“ordi-
narily”	 constitute	 that	 employee’s	 week’s	 work	 and,	 thus,	 that	
employee’s	 “average	 weekly	 income”	 should,	 if	 possible,	 be	
estimated	by	considering	other	employees	working	similar	jobs	
for	similar	employers.23	Where	available,	such	similar	employ-
ees’	work	records	should	be	considered	for	the	6-month	period	
prior	to	the	accident.

From	the	record	before	us,	we	cannot	determine	 the	average	
week’s	 work	 of	 powell’s	 other	 crewmembers	 for	 the	 6	 months	
preceding	 powell’s	 accident.	We	 therefore	 reverse	 the	 order	 of	
the	 review	panel	 and	 remand	 the	 cause	 for	 further	proceedings	

20	 Id. at	316.
21	 see	Foote v. O’Neill Packing, 262	Neb.	467,	632	N.W.2d	313	(2001).
22	 see	Jackson v. Morris Communications Corp.,	 265	Neb.	423,	657	N.W.2d	

634	(2003).
23	 see	§	48-126.



in accordance with this opinion. Having so concluded, we need 
not address the appellants’ remaining assignment of error.
	 ReveRsed	and	Remanded	foR

	 fuRtheR	pRoceedings.

in	Re	estate	of	RichaRd	n.	coopeR,	deceased.	
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estate	of	RichaRd	n.	coopeR,	deceased,	et	al.,	appellees,	v.	
fiRst	tennessee	Bank,	national	association,	appellant.
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 1. Decedents’ Estates: Appeal and Error. In the absence of an equity question, an 
appellate court, reviewing probate matters, examines for error appearing on the 
record made in the county court.

 2. Judgments: Appeal and Error. On a question of law, an appellate court is 
obligated to reach a conclusion independent of the determination reached by the 
court below.

 3. Statutes. Statutory interpretation presents a question of law.
 4. Statutes: Appeal and Error. Absent anything to the contrary, an appellate court 

will give statutory language its plain and ordinary meaning.
 5. ____: ____. When confronted with a statutory construction issue, an appellate court 

resolves the issue independently and irrespective of the lower court’s conclusion.
 6. ____: ____. An appellate court’s role, to the extent possible, is to give effect to 

the statute’s entire language, and to reconcile different provisions of the statute so 
they are consistent, harmonious, and sensible.

 7. ____: ____. When possible, an appellate court will try to avoid a statutory con-
struction that would lead to an absurd result.

 8. Statutes: Decedents’ Estates: Claims: Attorney and Client. Giving the lan-
guage in Neb. Rev. Stat. § 30-2486 (Reissue 1995) a consistent, harmonious, and 
sensible construction, it is apparent that the filing of a claim is a separate and 
distinct act from the initiation of a legal proceeding to pursue payment of the 
claim. Therefore, the filing of a claim does not commence an action and does not 
in and of itself require the services of an attorney.

 9. Attorneys at Law: Words and Phrases. The term “practice of law” includes the 
trial of causes in court and the preparation of pleadings to be filed in court.

10. Decedents’ Estates: Executors and Administrators: Claims: Notice. The filing 
of a statement of claim is an administrative step by which the personal represen-
tative is advised, in accordance with the probate statutes, of the identities of the 
creditors and the amounts of their claims.

11. Rules of the Supreme Court: Attorneys at Law: States. Neb. Ct. R. of Prof. 
Cond. 5.5(c) (rev. 2004) permits a lawyer who is licensed to practice in another 
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state but has not been admitted to practice in Nebraska to nonetheless on a tem-
porary basis perform certain legal actions in this jurisdiction, so long as those 
actions “arise out of or are reasonably related to the lawyer’s practice in a juris-
diction in which the lawyer is admitted to practice.”

Appeal from the County Court for Douglas County: 
lyn	v.	White, Judge. Reversed and remanded with directions.
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mccoRmack, and milleR-leRman, JJ.

milleR-leRman, J.
NATURe OF CASe

In this probate proceeding involving the estate of Richard 
N. Cooper, appellee W.G. Yates & Sons Construction Company 
(Yates), a claimant, moved to strike two documents entitled 
“Statement of Claim” and “Demand for Notice” filed by or 
on behalf of another claimant, appellant First Tennessee bank, 
National Association (First Tennessee), because neither docu-
ment had been filed by an attorney licensed to practice law in 
Nebraska. Following an evidentiary hearing, the county court 
for Douglas County determined that the filing of these docu-
ments constituted the unauthorized practice of law in violation 
of Neb. Rev. Stat. § 7-101 (Reissue 1997), sustained Yates’ 
motions, and ordered both the statement of claim and the 
demand for notice stricken from the file.

First Tennessee appeals. We conclude that neither the filing of 
the statement of claim by a manager of First Tennessee nor the 
filing of the demand for notice by First Tennessee’s Tennessee 
attorney who was not admitted in Nebraska constituted the 
 unauthorized practice of law in Nebraska, and we therefore 



reverse the county court’s order and remand the cause with 
directions to reinstate both filings.

FACTS
As an initial matter, we note that the events giving rise to 

this appeal occurred prior to the adoption of the Nebraska 
Supreme Court’s Rules Governing the Unauthorized Practice of 
Law, which became effective on January 1, 2008. Accordingly, 
we do not refer to these rules.

There is essentially no dispute with regard to the material 
facts. Decedent Cooper died testate on November 3, 2005. He 
was survived by his wife and several children. Cooper’s last 
will and testament was admitted to probate in the county court 
on November 17.

The record reflects that First Tennessee is a national bank-
ing association with its principal place of business in Memphis, 
Tennessee. First Tennessee asserts that it is a claimant of 
Cooper’s estate. On January 17, 2006, Christopher D. brown, 
the manager of special assets for First Tennessee, filed a state-
ment of claim on behalf of First Tennessee against Cooper’s 
estate in the amount of $1,035,537.32. brown completed the 
claim by filling in the blanks on a prepared form identified 
as “NCLe Form 313 Statement of Claim” (Form 313). brown 
is not an attorney, and he is not licensed to practice law 
in Nebraska.

On March 2, 2006, kristen C. Wright, an attorney in Memphis, 
filed a demand for notice on behalf of First Tennessee, request-
ing that all orders and other filings relevant to the Cooper estate 
be sent to Wright or another attorney at Wright’s office address 
in Memphis. Wright is not licensed to practice law in Nebraska, 
and at the time she filed the demand for notice, she had not 
sought admission pro hac vice.

On June 2, 2006, Yates, another claimant of the Cooper 
estate, filed a motion to strike First Tennessee’s statement of 
claim on the basis that it was signed and filed by an individual 
who was not authorized to practice law in Nebraska. On June 
27, Yates filed a similar motion to strike the demand for notice 
because it was signed and filed by an individual who was not 
authorized to practice law in Nebraska.
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On June 20, 2006, and continuing on July 27, the county 
court held an evidentiary hearing on both motions. The record 
reflects that the hearing also concerned matters not relevant 
to the instant appeal. The county court received into evidence 
certain affidavits and other documents relative to the motions 
to strike.

In an order dated August 18, 2006, the county court con-
cluded that both the filing of the statement of claim and the 
demand for notice constituted the unauthorized practice of law 
in Nebraska. In reaching this decision, the county court referred 
to the unauthorized practice of law statute, § 7-101, which pro-
vides in pertinent part as follows:

[N]o person shall practice as an attorney or counselor 
at law, or commence, conduct or defend any action or 
proceeding to which he is not a party, either by using or 
subscribing his own name, or the name of any other per-
son, or by drawing pleadings or other papers to be signed 
and filed by a party, in any court of record of this state, 
unless he has been previously admitted to the bar by order 
of the Supreme Court of this state. No such paper shall 
be received or filed in any action or proceeding unless the 
same bears the endorsement of some admitted attorney, or 
is drawn, signed, and presented by a party to the action 
or proceeding.

With regard to brown’s filing of the statement of claim, the 
county court noted that First Tennessee is a corporation and 
that corporations cannot appear pro se in Nebraska courts. In 
its analysis, the county court relied upon the probate code, 
Neb. Rev. Stat. § 30-2484 (Reissue 1995), and concluded that 
brown’s filing of the claim on behalf of First Tennessee consti-
tuted the “commencement of a proceeding” on behalf of First 
Tennessee, and thus violated § 7-101. Section 30-2484 provides, 
inter alia, that “[f]or purposes of any statute of limitations, the 
proper presentation of a claim under section 30-2486 is equiva-
lent to commencement of a proceeding on the claim.”

With regard to Wright’s filing of the demand for notice, 
although not specifically citing Neb. Ct. R. of Prof. Cond. 



5.5(c) (rev. 2005) in its order, the county court appeared to 
rely on the rule when it concluded that Wright’s filing of the 
demand for notice violated § 7-101. Rule 5.5(c) provides, in 
pertinent part, as follows:

(c) A lawyer admitted in another United States jurisdic-
tion, and not disbarred or suspended from practice in any 
jurisdiction, may provide legal services on a temporary 
basis in this jurisdiction that:

. . . .
(4) . . . arise out of or are reasonably related to the 

lawyer’s practice in a jurisdiction in which the lawyer is 
admitted to practice.

The county court determined that Wright’s filing of the demand 
for notice “[d]id not arise out of and [is] not reasonably related 
to [her] practice as [an] attorney . . . in a jurisdiction in which 
[she is] admitted to practice . . . .”

The county court sustained Yates’ motions and ordered First 
Tennessee’s statement of claim and demand for notice struck. 
First Tennessee appeals.

ASSIGNMeNTS OF eRROR
On appeal, First Tennessee assigns three errors that can gen-

erally be summarized as claiming that the county court erred 
(1) in determining that the filing of the statement of claim 
constituted the unauthorized practice of law and in striking the 
statement and (2) in determining that the filing of the demand 
for notice constituted the unauthorized practice of law and in 
striking the demand.

STANDARDS OF ReVIeW
[1,2] In the absence of an equity question, an appellate 

court, reviewing probate matters, examines for error appearing 
on the record made in the county court. In re Trust Created by 
Hansen, 274 Neb. 199, 739 N.W.2d 170 (2007). On a question 
of law, however, an appellate court is obligated to reach a con-
clusion independent of the determination reached by the court 
below. In re Estate of Lamplaugh, 270 Neb. 941, 708 N.W.2d 
645 (2006).
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ANALYSIS
The Filing of a Statement of Claim in a Probate Proceeding 
Does Not Constitute the Practice of Law.

For its first assignment of error, First Tennessee claims that 
the county court erred as a matter of law when it concluded 
that the statement of claim filed on behalf of First Tennessee 
by brown, one of First Tennessee’s employees, constituted the 
unauthorized practice of law. First Tennessee asserts that the 
filing of the statement of claim did not constitute the com-
mencement of a proceeding or action but instead is an adminis-
trative matter designed to advise the personal representative of 
the nature and amount of a claim against the estate. Given the 
purpose of the statement of claim, First Tennessee argues that 
the statement of claim can be filed by a claimant or a represen-
tative of the claimant without the assistance of counsel and that 
such a filing does not constitute the practice of law and does 
not violate § 7-101. We agree.

First Tennessee refers us primarily to Neb. Rev. Stat. 
§ 30-2486 (Reissue 1995) of the probate code and § 7-101, 
the unauthorized practice of law statute, in support of its argu-
ment. Yates and the county court refer to these statutes and to 
§ 30-2484. We consider these statutes and the jurisprudence 
thereunder in connection with First Tennessee’s argument relat-
ing to the filing of the statement of claim.

[3-7] In interpreting the provisions of Nebraska’s statutes, 
we are guided by familiar canons of statutory construction. 
Statutory interpretation presents a question of law. Citizens for 
Eq. Ed. v. Lyons-Decatur Sch. Dist., 274 Neb. 278, 739 N.W.2d 
742 (2007). Absent anything to the contrary, we will give statu-
tory language its plain and ordinary meaning. Id. When con-
fronted with a statutory construction issue, we resolve the issue 
independently and irrespective of the lower court’s conclusion. 
Id. Our role, to the extent possible, is to give effect to the 
statute’s entire language, and to reconcile different provisions 
of the statute so they are consistent, harmonious, and sensible. 
Id. When possible, we will try to avoid a statutory construction 
that would lead to an absurd result. Id.

Section 30-2486 governs the manner by which claims are 
presented against a decedent’s estate and provides as follows:



Claims against a decedent’s estate may be presented 
as follows:

(1) The claimant may file a written statement of the 
claim, in the form prescribed by rule, with the clerk of 
the court. The claim is deemed presented on the filing of 
the claim with the court. If a claim is not yet due, the date 
when it will become due shall be stated. If the claim is 
contingent or unliquidated, the nature of the uncertainty 
shall be stated. If the claim is secured, the security shall 
be described. Failure to describe correctly the security, the 
nature of any uncertainty, and the due date of a claim not 
yet due does not invalidate the presentation made.

(2) The claimant may commence a proceeding against 
the personal representative in any court which has subject 
matter jurisdiction and the personal representative may be 
subjected to jurisdiction, to obtain payment of his or her 
claim against the estate, but the commencement of the pro-
ceeding must occur within the time limited for presenting 
the claim. No presentation of claim is required in regard to 
matters claimed in proceedings against the decedent which 
were pending at the time of his or her death.

(3) If a claim is presented under subsection (1), no 
proceeding thereon may be commenced more than sixty 
days after the personal representative has mailed a notice 
of disallowance; but, in the case of a claim which is not 
presently due or which is contingent or unliquidated, the 
personal representative may consent to an extension of the 
sixty-day period, or to avoid injustice the court, on peti-
tion, may order an extension of the sixty-day period, but 
in no event shall the extension run beyond the applicable 
statute of limitations.

During oral argument, the parties agreed that the form referred 
to in § 30-2486(1) that was used in this case is Form 313.

As quoted above, § 30-2486(1) provides that a “claimant 
may file a written statement of the claim.” Yates argued, and the 
county court agreed, that the filing of a claim constituted the 
initiation of a legal proceeding requiring the services of an attor-
ney, and because a corporation cannot appear pro se in litigation, 
a lawyer licensed in Nebraska must file a statement of claim on 
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behalf of a corporation. The county court’s conclusion that the 
filing of a statement of claim commenced a proceeding is not 
warranted by § 30-2486, other statutes, or our jurisprudence.

[8] Although § 30-2486(1) provides that a “claimant may file 
a written statement of the claim,” nothing in the language of 
the statute precludes the filing of a statement of claim directly 
by an individual or a corporate claimant. More important, else-
where in the statute, subsection (3) distinguishes between the 
filing of a claim under subsection (1) and the commencement 
of a subsequent proceeding to obtain payment of the claim. 
Also relevant is § 30-2486(2), which provides that a claimant 
under subsection (1) may thereafter commence a proceeding to 
obtain payment. Giving the language in subsections (1) through 
(3) a consistent, harmonious, and sensible construction, see 
Citizens for Eq. Ed. v. Lyons-Decatur Sch. Dist., 274 Neb. 278, 
739 N.W.2d 742 (2007), it is apparent that the filing of a claim 
is a separate and distinct act from the initiation of a legal pro-
ceeding to pursue payment of the claim. Therefore, the filing 
of a claim does not commence an action and does not in and of 
itself require the services of an attorney.

We note that our conclusion that the filing of a claim under 
§ 30-2486(1) does not commence a proceeding is supported 
by the comment to Uniform Probate Code § 3-804, on which 
§ 30-2486 is based. The comment states:

The filing of a claim with the probate court . . . does 
not serve to initiate a proceeding concerning the claim. 
Rather, it merely serves to protect the claimant who may 
anticipate some need for evidence to show that his claim 
is not barred. The probate court acts simply as a deposi-
tory of the statement of claim, as is true of its responsibil-
ity for an inventory filed with it . . . .

See Unif. Probate Code § 3-804, comment, 8 U.L.A. 
236 (1998).

Our conclusion that the filing of a statement of claim does 
not commence an action or proceeding for purposes of § 7-101 
is consistent with the reasoning employed by other jurisdictions. 
In Summit Pool Supplies, Inc. v. Price, 461 So. 2d 272, 274 (Fla. 
App. 1985), the Florida intermediate court of appeals stated:



[T]he filing of a statement of claim against an estate is not 
an appearance in court or the filing of a “pleading” and 
therefore is not the practice of law. The filing of a state-
ment of claim in an estate proceeding requires no action 
by the court. It is merely a procedural step in the adminis-
tration of an estate whereby the personal representative is 
advised, within the statutorily limited time, who the credi-
tors are and what their claims amount to. Thus, the filing 
of a statement of claim is nothing more than presenting a 
bill to the personal representative in the manner required 
by the statute.

Similarly, in In re Estate of Piper, 59 Ill. App. 3d 325, 327, 375 
N.e.2d 477, 479, 16 Ill. Dec. 604, 606 (1978), the intermediate 
court of appeals in Illinois stated:

Policy considerations support the decision that the fil-
ing of a claim against a decedent’s estate does not con-
stitute the practice of law. The purpose of the statutory 
provisions involved here is to facilitate early settlement 
of the estates of deceased persons. . . . To require that the 
claim of a corporate creditor be filed by an attorney would 
counter the informal, summary proceedings established by 
the legislature. The requirement would greatly increase 
the expense of filing a claim and could discourage the fil-
ing of relatively small but just claims.

Finally, in the related context of the nonclaim statute, Neb. 
Rev. Stat. § 30-2485 (Reissue 1995), we have noted in effect 
that the filing of claims facilitates and expedites the

proceedings for distribution of a decedent’s estate, includ-
ing an early appraisal of the respective rights of interested 
persons and prompt settlement of demands against the 
estate. [T]he probate court or the personal representative 
can readily ascertain the nature and extent of the dece-
dent’s debts, determine whether any sale of property is 
necessary to satisfy a decedent’s debts, and project a 
probable time at which the decedent’s estate will be ready 
for distribution.

In re Estate of Feuerhalm, 215 Neb. 872, 874-75, 341 N.W.2d 
342, 344 (1983).
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To the extent the county court relied on § 30-2484, in addi-
tion to § 30-2486 just discussed, as a basis to conclude that the 
filing of a claim constituted the commencement of a proceed-
ing, that reliance was also misplaced. Section 30-2484 provides 
that “[f]or purposes of any statute of limitations, the proper 
presentation of a claim under section 30-2486 is equivalent to 
commencement of a proceeding on the claim.” The language 
of § 30-2484 draws a distinction between the filing of a claim 
and the commencement of a separate proceeding. Further, 
§ 30-2484 provides that although not equivalent, the filing of 
a claim shall be treated as the “equivalent” of commencement 
of a proceeding for statute of limitations purposes. We observe 
that application of § 30-2484 is “[f]or purposes of any statute 
of limitations” and that by its terms, is limited to the context 
of determining whether the statute of limitations on a claim 
has run. Thus, the equating of the filing of a claim to the com-
mencement of proceedings is limited to the statute of limita-
tions context, and we have effectively so held in Mulinex v. 
Roberts, 261 Neb. 800, 626 N.W.2d 220 (2001).

[9] Having noted that nothing within the relevant probate 
statutes necessitates the conclusion that the filing of a state-
ment of claim constitutes the commencement of an action or 
proceeding requiring representation by an attorney and that 
therefore the probate statutes do not require the conclusion that 
the filing of a statement of claim constitutes the practice of law, 
we next analyze whether the remainder of our jurisprudence 
relative to the practice of law requires such a conclusion. We 
have stated that the term “practice of law” includes the trial of 
causes in court and the preparation of pleadings to be filed in 
court. See State, ex rel. Wright, v. Barlow, 131 Neb. 294, 268 
N.W. 95 (1936). We have also stated that

the practice of law would include . . . legal advice to per-
sons represented by the defendant as to their rights in such 
cases, the direct and cross-examination of witnesses, the 
argument had to the court as to the legal rights of persons 
represented by the defendant, and all matters incident and 
necessary to the trial of said cases in the justice court. . . .

. . . “It is the character of the act, and not the place 
where it is performed, which is the decisive factor.”



See State, ex rel. Hunter, v. Kirk, 133 Neb. 625, 628, 276 N.W. 
380, 382 (1937). See, also, Spier v. Thomas, 131 Neb. 579, 
269 N.W. 61 (1936) (defining “practice of law” to include 
legal advice and counsel with regard to validity and legality 
of matters).

[10] The filing of a statement of claim in an estate proceed-
ing requires no action by or in the court. Although a claim is 
filed with the probate court, it is not considered a pleading. See 
Neb. Ct. R. of Pldg. in Civ. Actions 7(a) (rev. 2004) (listing 
allowable “pleadings” as complaint, answer, reply, answer to 
cross-claim, third-party complaint, and third-party answer, and 
stating generally that “[n]o other pleading shall be allowed”). In 
this regard, we have stated that “the county court acts merely as 
a depository of the [statement of] claim.” Holdrege Co-op Assn. 
v. Wilson, 236 Neb. 541, 546, 463 N.W.2d 312, 316 (1990). 
The filing of a statement of claim is an administrative step by 
which the personal representative is advised, in accordance with 
the probate statutes, of the identities of the creditors and the 
amounts of their claims. Although a form for the presentation of 
a claim is prescribed by rule, see § 30-2486(1), legal skill is not 
required to complete the form. See, Summit Pool Supplies, Inc. 
v. Price, 461 So. 2d 272 (Fla. App. 1985); In re Estate of Piper, 
59 Ill. App. 3d 325, 375 N.e.2d 477, 16 Ill. Dec. 604 (1978).

In the instant case, brown took the administrative steps of 
preparing or causing to be prepared the statement of claim, 
signing it, and submitting it for filing with the probate court. 
Under these circumstances, we conclude that brown’s filing 
of a statement of claim does not constitute the practice of law 
described in § 7-101. The county court erred as a matter of 
law when it concluded that brown’s filing of the statement of 
claim on behalf of First Tennessee constituted the unauthorized 
practice of law and ordered the statement of claim struck. Such 
order is reversed.

The Filing of a Demand for Notice in a Probate Proceeding by 
an Attorney Not Licensed to Practice Law in This State 
Is Not the Unauthorized Practice of Law.

For its second assignment of error, First Tennessee claims 
that the county court erred as a matter of law when it concluded 
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that the demand for notice filed on behalf of First Tennessee 
by one of First Tennessee’s lawyers, who is not admitted in 
Nebraska, constituted the unauthorized practice of law. First 
Tennessee argues in effect that the county court misconstrued 
rule 5.5(c)(4) of the Nebraska Rules of Professional Conduct 
governing the unauthorized practice of law when the court 
concluded that Wright’s filing of the demand for notice violated 
the unauthorized practice of law statute, § 7-101. We agree with 
First Tennessee that the county court erred.

[11] We note that the conduct complained of involves an 
attorney and occurred after September 1, 2005, and thus is 
governed by the Nebraska Rules of Professional Conduct. As 
noted above, rule 5.5(c) permits a lawyer who is licensed to 
practice in another state but has not been admitted to practice 
in Nebraska to nonetheless on a temporary basis perform cer-
tain legal actions in this jurisdiction, so long as those actions 
“arise out of or are reasonably related to the lawyer’s practice 
in a jurisdiction in which the lawyer is admitted to practice.” 
Rule 5.5(c) describes activities that although performed by a 
lawyer not licensed to practice in this state, nonetheless do not 
violate § 7-101.

We have not had occasion to construe rule 5.5(c)(4). 
However, we find guidance in the comments that follow the 
rule. Comment [5] states in part:

There are occasions in which a lawyer admitted to practice 
in another United States jurisdiction, and not disbarred or 
suspended from practice in any jurisdiction, may provide 
legal services on a temporary basis in this jurisdiction 
under circumstances that do not create an unreasonable risk 
to the interests of their clients, the public or the courts.

Comment [13] states:
Paragraph (c)(4) permits a lawyer admitted in another 
jurisdiction to provide certain legal services on a tem-
porary basis in this jurisdiction that arise out of or are 
reasonably related to the lawyer’s practice in a jurisdic-
tion in which the lawyer is admitted . . . . These services 
include both legal services and services that nonlawyers 
may perform but that are considered the practice of law 
when performed by lawyers.



Finally, comment [14] states as follows:
Paragraph . . . (c)(4) require[s] that the services arise out 
of or be reasonably related to the lawyer’s practice in a 
jurisdiction in which the lawyer is admitted. A variety of 
factors evidence such a relationship. The lawyer’s client 
may have been previously represented by the lawyer, or 
may be resident in or have substantial contacts with the 
jurisdiction in which the lawyer is admitted. The matter, 
although involving other jurisdictions, may have a signifi-
cant connection with that jurisdiction. In other cases, sig-
nificant aspects of the lawyer’s work might be conducted 
in that jurisdiction or a significant aspect of the matter 
may involve the law of that jurisdiction.

We consider the factors listed in the comment quoted imme-
diately above. The record reflects that First Tennessee is a 
Tennessee banking corporation, with its principal place of busi-
ness in Memphis, Tennessee, the same city and state where 
Wright, the Tennessee lawyer who filed the demand for notice, 
maintains her law practice. First Tennessee is a client of Wright. 
The request for notice sought to have copies of all filings made 
in the underlying estate case mailed to Wright in the same state 
where she offices and First Tennessee has its principal place of 
business. The “risk” involved to either the client, the public, or 
the courts was de minimis. The filing of the request for notice 
was effectively an administrative matter and did not in and of 
itself involve either rendering a legal opinion to First Tennessee 
or engaging in a legal contest on behalf of First Tennessee in 
Nebraska. Given these facts, we conclude that the county court 
erred as a matter of law when it determined that Wright’s filing 
of the demand for notice constituted the unauthorized prac-
tice of law under either rule 5.5(c) or § 7-101 and ordered the 
demand struck. We reverse such order.

CONCLUSION
For the reasons stated above, we conclude that the county 

court erred as a matter of law when it concluded that brown’s 
filing of the statement of claim and Wright’s filing of the 
demand for notice, each on behalf of First Tennessee, consti-
tuted the unauthorized practice of law in violation of § 7-101 
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and in striking the statement and demand. Accordingly, we 
reverse the county court’s order and remand the cause with 
directions to reinstate both filings.

ReveRsed	and	Remanded	With	diRections.

state	of	neBRaska	ex	Rel.	Jon	BRuning,	attoRney	geneRal	
of	the	state	of	neBRaska,	appellant,	v.	R.J.	Reynolds	

toBacco	company	et	al.,	appellees.
746 N.W.2d 672

Filed March 28, 2008.    No. S-06-1027.

 1. Jurisdiction: Appeal and Error. A jurisdictional question which does not 
involve a factual dispute is determined by an appellate court as a matter of law.

 2. Contracts: Appeal and Error. The interpretation of a contract involves a ques-
tion of law, in connection with which an appellate court has an obligation to reach 
its conclusions independently of the determinations made by the court below.

 3. Jurisdiction: Appeal and Error. before reaching the legal issues presented for 
review, it is the duty of an appellate court to determine whether it has jurisdiction 
over the matter before it.

 4. Final Orders: Appeal and Error. Under Neb. Rev. Stat. § 25-1902 (Reissue 
1995), the three types of final orders which may be reviewed on appeal are (1) an 
order which affects a substantial right and which determines the action and pre-
vents a judgment, (2) an order affecting a substantial right made during a special 
proceeding, and (3) an order affecting a substantial right made on summary appli-
cation in an action after judgment is rendered.

 5. Contracts: Arbitration and Award. Arbitration is purely a matter of contract.
 6. Arbitration and Award. A party cannot be required to submit a dispute to arbi-

tration unless he or she has agreed to do so.
 7. Contracts. A court interpreting a contract must first determine as a matter of law 

whether the contract is ambiguous. 
 8. ____. A contract written in clear and unambiguous language is not subject to 

interpretation or construction and must be enforced according to its terms.
 9. Contracts: Words and Phrases. A contract is ambiguous when a word, phrase, 

or provision in the contract has, or is susceptible of, at least two reasonable but 
conflicting interpretations or meanings.

10. Contracts. A contract must receive a reasonable construction and must be 
construed as a whole, and if possible, effect must be given to every part of 
the contract.

Appeal from the District Court for Lancaster County: 
paul	d.	meRRitt,	JR., Judge. Affirmed.
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NATURe OF CASe
The sole issue presented in this appeal, aside from the pro-

priety of the exercise of our appellate jurisdiction, is whether 
the current dispute between the State of Nebraska and various 
tobacco companies is subject to arbitration under the arbitra-
tion provisions of the Master Settlement Agreement (the MSA) 
to which the State and the tobacco companies are parties. The 
State of Nebraska ex rel. Jon bruning, Attorney General, filed 
a complaint in the district court for Lancaster County seeking 
a declaration that a downward adjustment to an annual pay-
ment to be made by the tobacco companies to the State under 
the MSA should not be allowed. The court determined that the 
terms of the MSA required that the issue raised in the complaint 
should be decided by arbitration. The district court entered an 
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order compelling arbitration and dismissed the complaint. The 
State appeals. We affirm.

STATeMeNT OF FACTS
The State of Nebraska and various other states and juris-

dictions (the settling states) are parties to the MSA with 
various tobacco companies, including, inter alia, R.J. Reynolds 
Tobacco Company; Philip Morris USA, Inc.; and Lorillard 
Tobacco Company (collectively the tobacco companies). The 
parties entered into the MSA in 1998 after various states sepa-
rately sued the major U.S. tobacco companies to recover costs 
the states had incurred in treating smoking-related illnesses. 
The State of Nebraska had sued the tobacco companies in 
the district court for Lancaster County. A consent decree was 
entered in the district court in December 1998 approving the 
MSA. State ex rel. Stenberg v. R.J. Reynolds Tobacco Co., 
Lancaster County District Court, docket 573, page 277. The 
above-named tobacco companies were the original parties to 
the MSA; approximately 40 other tobacco companies subse-
quently joined as parties to the MSA.

The MSA requires, inter alia, that the tobacco companies 
make an annual payment to the settling states to offset public 
health costs. The annual payment is determined each year by 
an independent auditor who is required to follow a complex 
formula set forth in the MSA. each tobacco company pays its 
share of the determined amount into a single escrow account, 
and the independent auditor allocates a share of the total 
to each settling state. The independent auditor is given the 
responsibility for calculating and determining the amount of 
all payments owed by the tobacco companies under the MSA, 
including any adjustments, reductions, and offsets, as well the 
allocation of such payments. because the auditor is required to 
determine various calculations, the MSA in § xI(d)(5) permits 
the independent auditor to make certain assumptions.

A concern of the parties to the MSA was that tobacco manu-
facturers who did not participate in the MSA would have an 
unfair market advantage over participating tobacco companies 
because such nonparticipating manufacturers would not be 
required to contribute to the annual payment and would not 



be subject to marketing and advertising restrictions placed 
on the participating tobacco companies pursuant to the MSA. 
To address such concerns, the MSA provides for a “Non-
Participating Manufacturer” (NPM) adjustment if certain mar-
ket and economic conditions exist. The NPM adjustment is 
a downward adjustment to the annual payment which is oth-
erwise to be made by the participating tobacco companies to 
the states. The NPM downward adjustment is made if (1) the 
participating tobacco companies collectively suffer a loss-of-
market share to the nonparticipating manufacturers and (2) an 
economic consulting firm determines that the disadvantages the 
participating tobacco companies experienced as a result of the 
provisions of the MSA were a significant factor contributing to 
the loss-of-market share. However, even when such conditions 
exist, specific states may avoid the NPM downward adjustment 
by enacting and enforcing statutes imposing certain require-
ments on the nonparticipating manufacturers. To the extent 
a settling state establishes that it had a qualifying statute in 
effect and that it “diligently enforced” such statute, that settling 
state’s allocated share of the annual payment is not reduced by 
the NPM adjustment. When it is determined that a NPM adjust-
ment is required for a particular year, the NPM adjustment is to 
be applied against payments due in a later year.

The present case involves a dispute over an NPM adjustment 
for the year 2003. The independent auditor determined that 
no NPM downward adjustment should be applied for the year 
2003. In response, the tobacco companies have disagreed and 
asserted that the NPM adjustment should have been applied to 
reduce their annual payments due in 2006. In reaching its NPM-
related determination, the independent auditor had concluded 
that the participating tobacco companies had collectively expe- 
rienced a qualifying loss-of-market share and that the economic 
consulting firm had determined that the provisions of the MSA 
had been a significant factor contributing to such loss-of-market 
share, but that the settling states had presumably diligently 
enforced their qualifying statutes. The tobacco companies gen-
erally assert that in making the determination that no NPM 
adjustment should be applied, the independent auditor made a 
finding that each settling state had enacted a qualifying statute, 
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but that the independent auditor had simply assumed but failed 
to find that each settling state had diligently enforced its quali-
fying statute. The tobacco companies disputed the independent 
auditor’s refusal to apply the NPM adjustment based on a mere 
presumption of diligent enforcement. The settling states take 
the position that all the settling states had enacted qualifying 
statutes that were in full force and effect and that therefore, 
no NPM downward adjustment was warranted. In view of this 
dispute, the tobacco companies withheld a portion of the annual 
payment for 2006.

The settling states filed actions in their respective jurisdic-
tions seeking to compel the tobacco companies to pay the 
full annual payment. The State of Nebraska filed the pres-
ent action giving rise to this appeal in the district court for 
Lancaster County seeking a declaration that in 2003, the State 
had diligently enforced its qualifying statutes, Neb. Rev. Stat. 
§§ 69-2702 and 69-2703 (Reissue 2003), and that therefore, no 
NPM adjustment should be applied to the State’s share of the 
annual payment from the tobacco companies.

In response to the State’s complaint, the tobacco compa-
nies moved the court to compel arbitration and to dismiss 
or stay the declaratory judgment action pending the outcome 
of such arbitration. The tobacco companies asserted that the 
MSA required arbitration of disputes regarding the independent 
auditor’s calculation of annual payments. The tobacco compa-
nies relied in part on § xI(c) of the MSA. Section xI is titled 
“Calculation and Disbursement of Payments” and subsection 
(c) provides:

Resolution of Disputes. Any dispute, controversy or claim 
arising out of or relating to calculations performed by, 
or any determination made by, the Independent Auditor 
(including, without limitation, any dispute concerning the 
operation or application of any of the adjustments, reduc-
tions, offsets, carry-forwards and allocations described in 
subsection Ix(j) or subsection xI(i)) shall be submitted to 
binding arbitration before a panel of three neutral arbitra-
tors, each of whom shall be a former Article III federal 
judge. each of the two sides to the dispute shall select one 



arbitrator. The two arbitrators so selected shall select the 
third arbitrator. The arbitration shall be governed by the 
United States Federal Arbitration Act.

The district court agreed with the tobacco companies’ argu-
ment that the issues in this case were subject to arbitration. 
The court noted that § VII(a) of the MSA provided that as to 
the State of Nebraska, the district court for Lancaster County 
retained exclusive jurisdiction for the purposes of implement-
ing and enforcing the MSA and that except as provided in 
other sections of the MSA including the arbitration provision 
in § xI(c), the court was the only court to which disputes under 
the MSA as to the State of Nebraska were to be presented. The 
court concluded, however, that it did not have jurisdiction over 
“matters arising from or relating to Section xI(c).” The court 
concluded that the determination of whether a settling state 
diligently enforced its qualifying statute was an integral part of 
the independent auditor’s calculations under the MSA and as 
such the determination was subject to the binding arbitration 
requirement of § xI(c). The court therefore ordered arbitration 
and dismissed the State’s action.

The State appeals the order. We granted the tobacco compa-
nies’ petition to bypass the Nebraska Court of Appeals.

ASSIGNMeNT OF eRROR
The State asserts that the district court erred in ordering the 

parties to arbitrate the issue of whether the State had diligently 
enforced its qualifying statute during the year 2003 and in dis-
missing the action.

STANDARD OF ReVIeW
[1] A jurisdictional question which does not involve a factual 

dispute is determined by an appellate court as a matter of law. 
State v. Hudson, 273 Neb. 42, 727 N.W.2d 219 (2007).

[2] The interpretation of a contract involves a question of 
law, in connection with which an appellate court has an obliga-
tion to reach its conclusions independently of the determina-
tions made by the court below. Hans v. Lucas, 270 Neb. 421, 
703 N.W.2d 880 (2005).
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ANALYSIS
The Order Compelling Arbitration and Dismissing 
the Action Is Final and Appealable.

[3] We note first that before this appeal was moved to this 
court’s docket, the tobacco companies moved the Court of 
Appeals for summary dismissal on the basis of lack of appellate 
jurisdiction. The tobacco companies argued that the order com-
pelling arbitration was not a final, appealable order. The Court 
of Appeals declined to decide the issue in summary fashion and 
therefore overruled the motion for summary dismissal. before 
reaching the legal issues presented for review, it is the duty of 
an appellate court to determine whether it has jurisdiction over 
the matter before it. Goodman v. City of Omaha, 274 Neb. 539, 
742 N.W.2d 26 (2007). We determine that the order compel-
ling arbitration and dismissing the declaratory judgment action 
is a final order and that this court has jurisdiction to consider 
the appeal.

The tobacco companies assert that although § xI(c) of 
the MSA provides that arbitration under the MSA shall be 
governed by the federal Arbitration Act (the FAA), 9 U.S.C. 
§§ 1 to 307 (2000 & Supp. V 2005), the issue whether a state 
court’s order regarding arbitration is an appealable order is a 
question of state law. In this regard, they direct our attention 
to Nebraska’s Uniform Arbitration Act which provides in Neb. 
Rev. Stat. § 25-2620 (Reissue 1995) that appeals may be taken 
from certain orders regarding arbitration and that although 
§ 25-2620 lists an order denying an application to compel arbi-
tration as appealable, the statute does not specifically list an 
order compelling arbitration. The tobacco companies therefore 
claim that this court lacks jurisdiction. We do not agree.

In a previous case involving arbitration governed by the 
FAA, we held that an order denying a motion to compel arbi-
tration under the FAA is a final, appealable order. Webb v. 
American Employers Group, 268 Neb. 473, 684 N.W.2d 33 
(2004). We stated that to determine whether such an order 
involving the FAA is appealable, “we must first apply our state 
procedural rules to determine if the order is final for purposes 
of appeal and then determine whether the result of that inquiry 
would undermine the goals and policies of the FAA.” 268 



Neb. at 481, 684 N.W.2d at 41. We apply a similar analysis to 
determine whether an order compelling arbitration under the 
FAA and dismissing a declaratory judgment action is a final, 
appealable order.

[4] Under Neb. Rev. Stat. § 25-1902 (Reissue 1995), the 
three types of final orders which may be reviewed on appeal are 
(1) an order which affects a substantial right and which deter-
mines the action and prevents a judgment, (2) an order affecting 
a substantial right made during a special proceeding, and (3) 
an order affecting a substantial right made on summary appli-
cation in an action after judgment is rendered. In re Estate of 
Rose, 273 Neb. 490, 730 N.W.2d 391 (2007); Webb, supra. In 
the present case, the district court entered an order compelling 
arbitration. In addition to compelling arbitration, the district 
court dismissed the State’s declaratory judgment action rather 
than merely staying the action pending arbitration. because 
“the contractual benefit of arbitrating the dispute between 
the parties [under the FAA] as an alternative to litigation” is 
ordinarily a substantial right, see Webb, 268 Neb. at 481, 684 
N.W.2d at 41, and because the court dismissed the declaratory 
judgment action, we determine that under § 25-1902, the order 
was a final order of the first type, i.e., one which affected a sub-
stantial right and which determined the action and prevented a 
judgment. The order to dismiss the action determined the action 
and prevented the State from receiving the declaratory judgment 
that it sought. We therefore conclude that under § 25-1902, the 
order is a final order for purposes of appeal.

We further determine that our conclusion that the order is 
final and appealable does not undermine the goals and poli-
cies of the FAA. We note that in cases decided under the FAA, 
federal courts have held that an order compelling arbitration 
and dismissing, rather than staying, the action is appealable. In 
Green Tree Financial Corp.-Ala. v. Randolph, 531 U.S. 79, 89, 
121 S. Ct. 513, 148 L. ed. 2d 373 (2000), the U.S. Supreme 
Court held that where the trial court “has ordered the parties 
to proceed to arbitration, and dismissed all the claims before 
it, that decision is ‘final’ within the meaning of [9 U.S.C.] 
§ 16(a)(3) [of the FAA], and therefore appealable.” because the 
content of the order in this case if rendered by a federal court 
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would be final and appealable under the FAA, we conclude that 
our determination that the order at issue is final and appealable 
under state law does not undermine the goals and policies of 
the FAA.

because the order compelling arbitration and dismissing 
the State’s action for declaratory judgment is a final order, we 
conclude that this court has jurisdiction over this appeal. We 
therefore proceed to consider the merits of the appeal.

The MSA Requires the Arbitration of Disputes Regarding the 
Determination of Diligent Enforcement of a Qualifying 
Statute, and the District Court Properly Ordered  
Arbitration and Dismissed the Action.

The State asserts that the district court erred in order-
ing arbitration of the dispute regarding the State’s diligent 
 enforcement of its qualifying statute. The State generally argues 
that under the MSA, the dispute is subject to judicial resolution 
in the court designated in the MSA, rather than to arbitration. 
We conclude that the MSA requires that the dispute at issue 
in this case is subject to arbitration and that therefore, the 
district court did not err in ordering arbitration and dismissing 
the case.

We note first that the issue in this appeal has been consid-
ered in courts in numerous other settling states and that almost 
without exception, such courts have held that the MSA requires 
arbitration of the dispute. See State v. Philip Morris, 179 Md. 
App. 140, 151 n.10, 944 A.2d 1167, 1173 n.10 (2008) (listing 
most recent decisions and stating that of courts in 45 states and 
Puerto Rico having decided the issue, all but one determined 
that dispute was subject to arbitration). Such courts were apply-
ing the same language of the MSA that is at issue in this case, 
and therefore, the reasoning of such courts is persuasive. 
However, we must independently decide the issue pursuant to 
Nebraska law.

[5,6] We have stated that arbitration is purely a matter of con-
tract. Cornhusker Internat. Trucks v. Thomas Built Buses, 263 
Neb. 10, 637 N.W.2d 876 (2002). A party cannot be required 
to submit a dispute to arbitration unless he or she has agreed 



to do so. Kelley v. Benchmark Homes, Inc., 250 Neb. 367, 550 
N.W.2d 640 (1996), disapproved on other grounds, Webb v. 
American Employers Group, 268 Neb. 473, 684 N.W.2d 33 
(2004). Arbitration of the dispute in this case is required only 
if the parties have so agreed in the MSA. Therefore, we must 
determine whether the MSA requires arbitration of the dispute 
involving whether the State has diligently enforced the qualify-
ing statute, as such dispute relates to calculation of the annual 
payment and the NPM adjustment.

[7-10] In making our determination, we note certain stan-
dards regarding contract construction and interpretation. We 
have stated that a court interpreting a contract must first 
determine as a matter of law whether the contract is ambigu-
ous. Kluver v. Deaver, 271 Neb. 595, 714 N.W.2d 1 (2006). 
A contract written in clear and unambiguous language is not 
subject to interpretation or construction and must be enforced 
 according to its terms. Id. A contract is ambiguous when a 
word, phrase, or provision in the contract has, or is susceptible 
of, at least two reasonable but conflicting interpretations or 
meanings. Id. A contract must receive a reasonable construction 
and must be construed as a whole, and if possible, effect must 
be given to every part of the contract. Id. In connection with the 
arbitrability issue raised in this case, § xI(c) of the MSA pro-
vides that the FAA governs arbitration under the MSA, and we 
note that the FAA requires that any doubts regarding the scope 
of an arbitration clause be resolved in favor of arbitration. See 
Cornhusker Internat. Trucks v. Thomas Built Buses, supra.

The State believes that the present dispute should be decided 
in state court and relies heavily on § VII(a) of the MSA which 
broadly provides for judicial resolution of disputes relating to 
the MSA. In § VII(a), the parties to the MSA agree that the 
court in which the settlement was reached, which as to the State 
of Nebraska refers to the district court for Lancaster County, 
“shall retain exclusive jurisdiction for the purposes of imple-
menting and enforcing [the MSA] as to such Settling State” and 
that the state district court “shall be the only court to which dis-
putes under [the MSA] are presented as to such Settling State.” 
The State argues that § VII(a) designates the district court as 
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the forum for resolution of disputes related to the MSA, includ-
ing the present dispute.

Contrary to the State’s argument, we note that elsewhere in 
§ VII(a), the district court is designated as the forum to which 
disputes are presented except as provided in other specified 
subsections of the MSA, including § xI(c). We believe that the 
current dispute is to be arbitrated under § xI(c) and is therefore 
excepted from judicial resolution under § VII(a).

Section xI(c), as noted above, provides in relevant part 
as follows:

Any dispute, controversy or claim arising out of or relating 
to calculations performed by, or any determination made 
by, the Independent Auditor (including, without limitation, 
any dispute concerning the operation or application of any 
of the adjustments, reductions, offsets, carry-forwards and 
allocations described in subsection Ix(j) or subsection 
xI(i)) shall be submitted to binding arbitration before a 
panel of three neutral arbitrators . . . .

by its terms, § xI(c) broadly requires arbitration for “[a]ny 
dispute . . . arising out of or relating to” the calculations and 
determinations made by the independent auditor. Under the 
MSA, the independent auditor is charged with calculating the 
annual payments, including the NPM adjustment. Calculation 
of the NPM adjustment necessarily requires determinations 
regarding whether the settling states had qualifying statutes 
and whether the settling states diligently enforced such statutes. 
Thus, the issue of diligent enforcement relates to a calculation 
performed by the independent auditor which is subject to arbi-
tration under § xI(c).

Contrary to our conclusion, the State asserts that the issue 
whether a settling state diligently enforced a qualifying statute 
is not an issue subject to arbitration under § xI(c) because the 
MSA does not specifically list the determination as to a state’s 
diligent enforcement as a duty of the independent auditor. 
Unlike the State, we do not read the scope of arbitration under 
§ xI(c) as being limited to a list of designated determinations.

Section xI(c) refers broadly to disputes “arising out of or 
relating to” (emphasis supplied) the calculations and determi-
nations made by the independent auditor. Diligent enforcement, 



although not specifically listed in xI(c), is an issue that has a 
direct impact on the calculation of the NPM adjustment, which 
in turn has a direct impact on calculation of the annual payment 
which the tobacco companies make to the States and which 
payment the auditor is required to determine under the MSA. 
Reading the MSA as a whole, see Kluver v. Deaver, 271 Neb. 
595, 714 N.W.2d 1 (2006), a dispute regarding diligent enforce-
ment is a dispute “relating to” the independent auditor’s calcu-
lations and therefore a dispute subject to arbitration.

In sum, we determine that a dispute over the issue of dili-
gent enforcement is a dispute “arising out of or relating to” the 
independent auditor’s calculations and determinations and is 
therefore a dispute that § xI(c) requires to be arbitrated. because 
the dispute is subject to arbitration pursuant to § xI(c), it is an 
exception to the provision in § VII(a) that disputes under the 
MSA are to be presented to the district court. The district court 
did not err in ordering arbitration and dismissing the State’s 
action for declaratory judgment.

CONCLUSION
We conclude that the district court’s order compelling arbitra-

tion and dismissing the State’s action for declaratory judgment 
was a final order and that this court has jurisdiction to deter-
mine this appeal. We further conclude that the district court did 
not err in determining that the MSA requires arbitration of the 
dispute over diligent enforcement of the qualifying statute. We 
therefore affirm the court’s order compelling arbitration and 
dismissing the State’s action for declaratory judgment.

affiRmed.
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milleR-leRman, J.
NATURe OF CASe

These appeals were brought from separate orders entered 
in the county court for Douglas County from one underlying 
estate case involving the estate of Richard N. Cooper. In case 
No. S-06-1400, sometimes referred to as the “appointment 
case,” appellant Joe M. Richardson appeals from the county 
court’s orders in which it overruled his motion challenging 
the county court’s suspension of Richardson as the succes-
sor personal representative and appointment of a temporary 
special administrator, appointed a second successor personal 
representative, and denied his motion for sanctions. In case No. 
S-07-109, sometimes referred to as the “asset case,” the issue 
on appeal is whether the county court erred in determining that 
a certain brokerage account was an estate asset and therefore 
subject to the claims of estate creditors. We consolidate these 
appeals for purposes of opinion and disposition.

In the appointment case, Richardson questions the propriety 
of the statutory procedure used to remove him under the facts 
of this case and challenges the ex parte nature of one of the 
hearings held during the appointment proceedings. In the asset 
case, it is claimed that the county court’s procedure and deci-
sion in the appointment case caused the court to improperly 
prejudge the issue of whether to include the brokerage account 
as an asset in the estate.

In case No. S-06-1400, we conclude that in the absence of 
evidence the procedure used to suspend Richardson’s author-
ity as the successor personal representative, and to appoint a 
temporary special administrator was not warranted. Therefore, 
orders flowing therefrom require reversal and remand of 
the cause. Accordingly, we vacate the county court’s orders 
removing Richardson as the successor personal representative, 
appointing a special administrator, appointing a second succes-
sor personal representative, and denying Richardson’s motion 
for sanctions. because the record in the appointment case 
reflects that the county court made certain factual findings in 
the absence of evidence concerning those facts, the impartiality 
of the judge going forward could reasonably be questioned, and 
we therefore order that the county court judge be recused upon 



remand. In view of our disposition of the appointment case, we 
are required to reverse the county court’s order including the 
brokerage account as an estate asset in case No. S-07-109, and 
we remand the cause for further proceedings consistent with 
this opinion.

FACTS
There is essentially no dispute with regard to the facts rel-

evant to our disposition of these appeals. Decedent Richard N. 
Cooper died testate on November 3, 2005. He was survived 
by his wife, Robyn, and several children. Cooper’s last will 
and testament was admitted to probate in the county court on 
November 17. Robyn initially served as personal representa-
tive. She later resigned, and her brother, Richardson, suc-
ceeded her as successor personal representative.

On July 13, 2006, Richardson filed a motion seeking a 
determination as to the estate’s ownership interest in a bro-
kerage account held with PrimeVest Financial Services and 
identified therein as account No. 22373935 (the PrimeVest 
account). This account is the subject of the asset case. On 
September 12, Richardson’s deposition was taken as part of the 
estate proceedings.

On September 15, 2006, W.G. Yates & Sons Construction 
Company (Yates), identifying itself effectively as a claim-
ant of the estate, filed a pleading captioned “Petition for 
Appointment of Special Administrator in Formal Proceeding in 
an emergency,” alleging that Richardson was failing to protect 
and preserve the estate and seeking the appointment of a spe-
cial administrator. Richardson’s appeal in the appointment case 
challenges the propriety of filing this petition and the proceed-
ings held thereon. The petition did not indicate the statutory 
authority on which it was based, and the copy of the petition 
contained in the record does not include a certificate of service 
demonstrating that Yates served a copy of its petition on any 
interested parties in the estate case.

On September 19, 2006, 4 days after Yates filed its petition, 
the county court held a hearing on the petition. The bill of 
exceptions on appeal contains a transcript from that hearing. 
The only appearance entered at that hearing is counsel for Yates. 
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No evidence was offered or received at the hearing. During the 
hearing, counsel for Yates appears to summarize portions of 
Richardson’s deposition testimony, and elsewhere it appears 
that counsel for Yates is reading to the court questions asked 
and answers given during Richardson’s deposition. The record 
further reflects that much of the information provided by Yates’ 
counsel was in response to questioning from the court.

At the conclusion of this hearing, the county court entered 
its order. In its September 19, 2006, order, the county court 
made certain factual findings, including finding that “someone” 
had been removing assets from the estate, that Richardson had 
“failed and/or refused to protect or preserve” the estate’s assets, 
and that it was “necessary for a Special Administrator to take 
custody and control of the estate assets for their preservation 
and protection as [Richardson had] failed to do so.” As a result 
of these and other factual findings, the county court ordered 
that Richardson be suspended as the successor personal rep-
resentative. The court further ordered that a temporary special 
administrator be appointed “to collect and manage the assets 
of the estate” and that a hearing be held on the permanent 
removal of Richardson as successor personal representative. 
Yates’ counsel was ordered to provide notice to Richardson of a 
subsequent hearing regarding his removal as successor personal 
representative. Yates was awarded attorney fees.

On September 21, 2006, Yates filed an amended petition 
in which it sought the permanent removal of Richardson as 
successor personal representative and the appointment of a 
second successor personal representative. On September 22, 
Richardson filed a motion to reconsider the court’s September 
19 order. On October 10, Richardson also filed a motion seek-
ing sanctions against Yates’ attorney because of the ex parte 
nature of the September 19 hearing. The hearing on all of these 
motions was continued until October 31.

While the removal proceedings giving rise to the appointment 
case were pending, on September 22, 2006, the county court 
held an evidentiary hearing in the asset case on Richardson’s 
motion to determine the estate’s ownership interest in the 
PrimeVest account. The record reflects that the temporary special 



 administrator participated in this hearing. The record also indi-
cates that during the September 19 hearing, it was alleged and 
the county court found that the PrimeVest account was at least 
one of the assets Richardson was failing to protect.

On October 31, 2006, the county court held an evidentiary 
hearing in the appointment case on the various motions relating 
to Richardson’s removal as successor personal representative 
and the appointment of a second successor personal representa-
tive. In an order filed November 27, the county court granted 
Yates the relief sought in its amended petition by permanently 
removing Richardson as the successor personal representative 
and by appointing a second successor personal representative. 
In the same order, the county court overruled Richardson’s 
motion to reconsider and motion for sanctions. The November 
27 order does not contain any factual findings by the court.

In an order filed January 16, 2007, the county court ruled in 
the asset case that the PrimeVest account was an estate asset 
and that the funds held in that account were subject to the 
claims of estate creditors. The county court ordered that any 
transfers from that account were void and further ordered the 
second successor personal representative to “trace the assets” 
that had been transferred from the account.

In case No. S-06-1400, Richardson appeals the county court’s 
orders that overruled his motion to reconsider, removed him as 
successor personal representative, appointed a second succes-
sor personal representative, and denied his motion for sanc-
tions. In case No. S-07-109, the appeal challenges the county 
court’s order determining that the PrimeVest account is an 
estate asset.

ASSIGNMeNTS OF eRROR
In case No. S-06-1400, Richardson assigns three errors. 

Richardson claims that the county court erred (1) in denying his 
motion to reconsider its order appointing a temporary special 
administrator following an ex parte hearing, (2) in removing 
Richardson as the successor representative and appointing a 
“second successor personal representative,” and (3) in denying 
Richardson’s motion for sanctions.
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In case No. S-07-109, the error assigned generally claims 
that the county court erred in determining that the PrimeVest 
account was an estate asset.

STANDARDS OF ReVIeW
[1,2] In the absence of an equity question, an appellate court, 

reviewing probate matters, examines for error appearing on 
the record made in the county court. In re Trust Created by 
Hansen, 274 Neb. 199, 739 N.W.2d 170 (2007). On a question 
of law, however, an appellate court is obligated to reach a con-
clusion independent of the determination reached by the court 
below. In re Estate of Lamplaugh, 270 Neb. 941, 708 N.W.2d 
645 (2006).

ANALYSIS
Case No. S-06-1400: The County Court’s Order Overruling 
Richardson’s Motion for Reconsideration Is Reversed.

In the appointment case, Richardson claims that the county 
court erred in overruling his motion to reconsider its previous 
order suspending his authority as the successor personal rep-
resentative and appointing a temporary special administrator. 
Richardson also claims that the county court erred in removing 
him as the successor personal representative and appointing a 
second successor personal representative to replace Richardson. 
Finally, Richardson challenges the county court’s order denying 
his motion for sanctions.

Richardson claims that the emergency procedure utilized by 
the county court regarding the appointment of the temporary 
special administrator was not warranted under the probate code 
and that the county court subsequently erred in suspending 
him based in part on an ex parte hearing at which no evidence 
was received but the court nevertheless made factual findings. 
Richardson also argues that the proceedings during the emer-
gency hearing caused the county court to unfairly prejudge the 
issues raised during the October 31, 2006, hearing regarding 
Richardson’s permanent removal.

As set forth above, Yates’ petition seeking the appointment 
of a temporary special administrator was apparently not served 
on either Richardson or any other interested parties in the estate 



case. The petition did not cite the statutory authority under 
which the appointment of a special administrator was sought. 
However, in its brief on appeal, Yates asserts that its statutory 
authority for seeking the appointment of a temporary special 
administrator was Neb. Rev. Stat. § 30-2457 (Reissue 1995). 
In this regard, Yates asserts that it learned of Richardson’s 
alleged neglect at the deposition of September 12, 2006, and 
Yates argues to the effect that an emergency hearing without 
notice pursuant to § 30-2457 was the most opportune statutory 
remedy by which to promptly suspend Richardson’s acts as a 
personal representative. Contrary to Yates’ view of the probate 
code, we note that the code provides a procedure by which 
a personal representative can be promptly suspended and a 
special administrator appointed without resorting to a hearing 
without notice.

The issue as framed by the parties on appeal is, in part, one 
of statutory construction. Several sections of the probate code 
are relevant to our analysis. With regard to the removal of a 
personal representative, Neb. Rev. Stat. § 30-2454(a) (Reissue 
1995) provides, inter alia, as follows:

A person interested in the estate may petition for removal 
of a personal representative for cause at any time. Upon fil-
ing of the petition, the court shall fix a time and place for 
hearing. Notice shall be given by the petitioner to the per-
sonal representative, and to other persons as the court may 
order. except as otherwise ordered as provided in section 
30-2450, after receipt of notice of removal proceedings, 
the personal representative shall not act except to account, 
to correct maladministration or preserve the estate.

[3] With regard to a special administrator, § 30-2457 permits 
a special administrator to be appointed after notice when a per-
sonal representative cannot or should not act and also permits 
the appointment of a special administrator without notice when 
an emergency exists. Section 30-2457 provides:

A special administrator may be appointed:
. . . .
(2) in a formal proceeding by order of the court on the 

petition of any interested person and finding, after notice 
and hearing, that appointment is necessary to preserve the 
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estate or to secure its proper administration including its 
administration in circumstances where a general personal 
representative cannot or should not act. If it appears to 
the court that an emergency exists, appointment may be 
ordered without notice.

Finally, Neb. Rev. Stat. § 30-2450 (Reissue 1995) provides gen-
erally for 10 days’ notice prior to a removal hearing.

[4-6] Taken together, these statutes set forth a procedure 
by which to suspend and remove a personal representative 
and appoint a special administrator. Pursuant to § 30-2454, an 
interested person may petition the county court for the removal 
of the personal representative. The statute provides for notice 
of the petition to be given to the personal representative and 
others. It is important to note that under § 30-2454, once the 
personal representative receives such notice, he or she “shall 
not act,” except in limited circumstances. Thus, notice to the 
personal representative under § 30-2454 effectively suspends 
the personal representative. Once a personal representative is 
prohibited from acting under § 30-2454, an interested party 
may thereafter move under § 30-2457 for the appointment of a 
special administrator, based on the facts that the personal repre-
sentative has received notice under § 30-2454 and “cannot . . . 
act” and that the appointment of a special administrator would 
be appropriate “to preserve the estate or to secure its proper 
administration.” § 30-2457.

The above-described procedure wherein a personal represen-
tative “cannot act,” thus requiring a special administrator, was 
not followed in this case. Instead, Yates chose to commence its 
proceedings under the last portion of § 30-2457(2), alleging that 
an emergency existed requiring the appointment of a special 
administrator, and it persuaded the county court to appoint a 
special administrator based on argument without evidence and 
without notice to the personal representative. Given our review 
of the applicable statutes and record, we conclude that under the 
procedure utilized in the appointment case, the appointment of 
a special administrator was not warranted and we reverse the 
county court’s order overruling Richardson’s motion for recon-
sideration and remand the cause as indicated below.



[7] We have often noted that a dialog between the court 
and counsel is not an evidentiary basis for a ruling. In re 
Guardianship & Conservatorship of Trobough, 267 Neb. 661, 
676 N.W.2d 364 (2004), exemplifies the difficulties that may 
arise when a trial court does not conduct an evidentiary hear-
ing. In In re Guardianship & Conservatorship of Trobough, a 
conservatorship proceeding, the county court did not hold an 
evidentiary hearing and no exhibits were offered into evidence. 
Instead, the trial court “engaged in discussions with the par-
ties without receiving any evidence to support or refute the 
issues raised in the pleadings.” Id. at 665, 676 N.W.2d at 368. 
We determined that without an evidentiary hearing, the county 
court had no basis upon which to enter its order and that such 
order was not supported by competent evidence. Similarly, in 
the present case, in the absence of evidence, no emergency basis 
under § 30-2457 was established upon which the county court 
could base its suspension of Richardson and its appointment of 
a temporary special administrator. We therefore conclude that 
the county court erred when it overruled Richardson’s motion to 
reconsider its September 19, 2006, order suspending Richardson 
and appointing a temporary special administrator.

On appeal, Richardson also argues that the nature and resul-
tant findings from the ex parte hearing caused the court to 
prejudge the issues raised at the October 31, 2006, hearing that 
resulted in the subsequent order in which the court ultimately 
removed Richardson as the successor personal representative 
and appointed a second successor personal representative. As 
we suggested above, we agree with Richardson that the county 
court’s handling of Yates’ petition was problematic.

In addition to the fact that factual findings were made with-
out evidence being taken, we note that the bill of exceptions 
from the September 19, 2006, hearing indicates that much of 
the dialog developing the case was initiated by the trial judge. 
Although we recognize that § 30-2457 permits a hearing without 
notice, it is nevertheless not advisable for the court to develop 
the record, as this bears unfavorably on the judge’s impartiality. 
See Neb. Code of Jud. Cond., Canon 3 (rev. 2000) (providing 
that judge shall perform his or her duties impartially).
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[8] It is apparent that the decision to suspend Richardson 
and appoint a temporary special administrator was based on 
communications occurring at a nonevidentiary hearing, when 
there was a “discussion” rather than a formal hearing to enable 
the trial court to decide the matter then pending before it on 
the basis of evidence. Looking at the record and the manner 
in which the September 19, 2006, hearing was conducted, the 
impartiality of the trial judge could be questioned and the rul-
ings could appear to have prejudicially affected the interested 
parties’ substantial rights. We have previously stated to the 
effect that a trial judge should be recused when a litigant dem-
onstrates that a reasonable person who knew the circumstances 
of the case would question the judge’s impartiality under an 
objective standard of reasonableness, even though no actual 
bias or prejudice is shown. See Mooney v. Gordon Memorial 
Hosp. Dist., 268 Neb. 273, 682 N.W.2d 253 (2004). Under the 
circumstances, we determine that it is necessary upon remand 
for the county court judge to recuse herself from further pro-
ceedings in the estate case. Given our analysis, we further 
conclude it is appropriate to vacate that portion of the county 
court’s order permanently removing Richardson as successor 
personal representative and appointing a second successor per-
sonal representative. Finally, we vacate the county court’s order 
denying Richardson’s motion for sanctions and remand such 
motion for consideration by a different judge.

by virtue of the proceedings, Richardson has received notice 
of Yates’ petition to remove him as successor personal rep-
resentative. Therefore, in accordance with the provisions of 
§ 30-2454, we conclude that following remand, Richardson 
“shall not act except to account, to correct maladministration or 
preserve the estate.” Pursuant to § 30-2457, Yates may seek to 
have a hearing before the new county court judge assigned to 
the estate case regarding the appointment of a special adminis-
trator to preserve the estate.

In summary, we determine that the county court erred in sus-
pending Richardson and appointing a temporary special admin-
istrator. Accordingly, we reverse the county court’s order deny-
ing Richardson’s motion for reconsideration. We determine that 
the county court’s orders permanently removing Richardson 



as the successor personal representative, appointing a second 
successor personal representative, and denying Richardson’s 
motion for sanctions should be vacated. We also determine 
that by virtue, inter alia, of the court’s factual findings in the 
absence of evidence, it is necessary for the trial judge to recuse 
herself to avoid the appearance of partiality. We reverse and 
vacate, and remand for further proceedings consistent with 
this opinion.

Case No. S-07-109: The County Court’s Order Determining 
That the PrimeVest Account Is an Asset 
of the Estate Is Vacated.

In the asset case, the issue on appeal is whether the county 
court erred in determining that the PrimeVest account is an 
estate asset subject to the claims of creditors. After making 
this determination, the county court ordered that any transfers 
from that account were void and it further ordered the second 
successor personal representative to “trace the assets” from 
any transfers from the account. As noted above, an argument 
raised in the asset case is that certain of the proceedings in the 
appointment case caused the county court to prejudge matters 
relating to the PrimeVest account. We determine that there is 
merit to this argument and therefore conclude that it is appro-
priate to vacate the county court’s order in the asset case and 
remand the cause for further proceedings before a different 
judge consistent with this opinion.

CONCLUSION
For the reasons stated above, in case No. S-06-1400, we con-

clude that the county court erred in suspending Richardson and 
appointing a temporary special administrator, and we reverse 
that portion of the county court’s order denying Richardson’s 
motion for reconsideration. We determine that under the cir-
cumstances, those portions of the county court’s orders that 
permanently removed Richardson as the successor personal 
representative, appointed a second successor personal represen-
tative, and denied Richardson’s motion for sanctions should be 
vacated and the cause remanded for further proceedings consis-
tent with this opinion. We also determine that it is necessary for 
the trial judge to recuse herself upon remand.
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In	 case	 No.	 s-07-109,	 we	 vacate	 the	 county	 court’s	 order	
and	 remand	 the	 cause	 for	 further	 proceedings	 before	 a	
	different	judge.
	 Judgment	in	no.	S-06-1400	reverSed	in	part	and	in	part

	 vacated,	and	cauSe	remanded	for	further	proceedingS.
	 Judgment	in	no.	S-07-109	vacated,	and	cauSe

	 remanded	for	further	proceedingS.

Law	officeS	of	ronaLd	J.	paLagi,	p.c.,	L.L.o.,	appeLLee	
and	croSS-appeLLant,	v.	Steven	h.	howard,	

appeLLant	and	croSS-appeLLee.

roSa	Jurado,	SpeciaL	adminiStrator	of	the	eState	of	SaLvador	
Jurado-meLendez,	deceaSed,	and	Law	officeS	of	ronaLd	J.	

paLagi,	p.c.,	L.L.o.,	appeLLeeS,	and	Steven	h.	howard,	
appeLLant,	v.	agri	co-op,	a	nebraSka	corporation,	

and	union	inSurance	company,	appeLLeeS.
747	N.W.2d	1

Filed	april	4,	2008.				Nos.	s-06-384,	s-06-664,	s-07-757.

	 1.	 Jurisdiction: Appeal and Error.	 before	 reaching	 the	 legal	 issues	 presented	 for	
review,	it	is	the	duty	of	an	appellate	court	to	determine	whether	it	has	jurisdiction	
over	the	matter	before	it.

	 2.	 Judgments: Time: Appeal and Error.	 If	 the	 amendment	of	 a	 final	 judgment	or	
decree	 for	 the	purpose	of	correcting	a	clerical	error	either	materially	alters	 rights	
or	obligations	determined	by	the	prior	judgment	or	creates	a	right	of	appeal	where	
one	 did	 not	 exist	 before,	 the	 time	 for	 appeal	 should	 be	 measured	 from	 the	 entry	
of	the	amended	judgment.	If,	however,	the	amendment	has	neither	of	these	results	
but,	 instead,	 makes	 changes	 in	 the	 prior	 judgment	 which	 have	 no	 adverse	 effect	
upon	 those	 rights	 or	 obligations	 or	 the	 parties’	 right	 to	 appeal,	 the	 entry	 of	 the	
amended	 judgment	 will	 not	 postpone	 the	 time	 within	 which	 an	 appeal	 must	 be	
taken	from	the	original	decree.

	 3.	 Contracts: Public Policy.	the	determination	of	whether	a	contract	violates	pub-
lic	policy	presents	a	question	of	law.

	 4.	 Judgments: Appeal and Error.	 When	 reviewing	 questions	 of	 law,	 an	 appellate	
court	 has	 an	 obligation	 to	 resolve	 the	 questions	 independently	 of	 the	 conclusion	
reached	by	the	trial	court.													

	 5.	 Trial: Evidence: Appeal and Error.	a	trial	court	has	the	discretion	to	determine	
the	 relevancy	 and	 admissibility	 of	 evidence,	 and	 such	 determinations	 will	 not	 be	
disturbed	on	appeal	unless	they	constitute	an	abuse	of	that	discretion.



	 6.	 Judgments: Appeal and Error.	When	 reviewing	 the	 sufficiency	of	 the	evidence	
to	 sustain	 a	 judgment,	 appellate	 courts	 are	 mindful	 that	 every	 controverted	 fact	
must	be	resolved	in	favor	of	the	successful	party,	and	such	party	is	entitled	to	the	
benefit	of	every	inference	that	can	reasonably	be	deduced	from	the	evidence.

	 7.	 Employer and Employee: Employment Contracts: Wages: Words and 
Phrases.	a	 bonus	 can	 qualify	 as	 wages	 under	 the	 Nebraska	Wage	 payment	 and	
Collection	act	if	the	employer	and	employee	agreed	to	it	in	advance.

	 8.	 Appeal and Error.	an	 appellate	 court	 is	 not	 obligated	 to	 engage	 in	 an	 analysis	
that	is	not	necessary	to	adjudicate	the	case	and	controversy	before	it.

appeals	from	the	District	Court	for	Douglas	County:	geraLd	
e.	moran,	Judge.	Judgment	in	No.	s-06-384	affirmed.	Judgment	
in	 No.	 s-06-664	 reversed	 and	 vacated	 in	 part,	 and	 in	 part	
affirmed	as	modified.	

appeal	 from	 the	 District	 Court	 for	 buffalo	 County:	 John	 p.	
icenogLe,	Judge.	appeal	in	No.	s-07-757	dismissed.

Michael	F.	Coyle,	David	J.	stubstad,	and	sherman	p.	Willis,	
of	Fraser	stryker,	p.C.,	L.L.o.,	for	appellant.

Joseph	 b.	 Muller,	 of	 Law	 offices	 of	 ronald	 J.	 palagi,	 p.C.,	
L.L.o.,	for	appellee	Law	offices	of	ronald	J.	palagi.

thomas	F.	Hoarty,	Jr.,	for	appellee	Law	offices	of	ronald	J.	
palagi	in	Nos.	s-06-384,	s-06-664.

Jeffrey	Jacobsen	for	appellee	Law	offices	of	ronald	J.	palagi	
in	No.	s-07-757.

heavican,	 C.J.,	 wright,	 connoLLy,	 gerrard,	 Stephan,	
mccormack,	and	miLLer-Lerman,	JJ.

Stephan,	J.
these	 consolidated	 appeals	 relate	 to	 a	 dispute	 between	 the	

Law	 offices	 of	 ronald	 J.	 palagi,	 p.C.,	 L.L.o.	 (Law	 offices),	
and	attorney	steven	H.	Howard,	a	former	employee	of	the	firm.	
the	 dispute	 involves	 entitlement	 to	 attorney	 fees	 in	 two	 cases	
which	 were	 pending	 at	 the	 time	 Howard	 left	 his	 employment	
with	 Law	 offices	 in	 2003.	the	 fee	 in	 one	 of	 those	 cases,	 No. 
s-07-757,	is	the	subject	of	all	three	consolidated	appeals.
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I.	FaCts
ronald	J.	palagi	was	admitted	to	practice	law	in	Nebraska	in	

1975.	after	 practicing	 with	 an	 omaha	 firm	 for	 a	 short	 period,	
palagi	 started	Law	offices	 in	omaha.	Howard	was	admitted	 to	
practice	law	in	Nebraska	in	1987.	In	september	1991,	he	began	
working	at	Law	offices	as	an	independent	contractor.

In	1993,	Howard	and	Law	offices	entered	into	an	“attorney’s	
agreement”	 which	 “establish[ed]	 the	 terms	 and	 conditions	 of	
their	 business	 relationship.”	 Under	 this	 agreement,	 Howard	
was	 designated	 as	 an	 employee	 of	 Law	 offices.	 Law	 offices	
agreed	to	pay	Howard	15	percent	of	“any	attorney	fees	received	
from	 client	 files	 which	 [Howard]	 is	 assigned	 and	 which	 he	
will	 resolve.”	 the	 attorney’s	 agreement	 further	 provided	 at	
	paragraph	4:

the	parties	agree	that	[Howard]	is	offered	an	amount	equal	
to	 an	 additional	 5%	 of	 any	 total	 attorney	 fees	 received	
from	the	client	files	assigned	and	resolved	by	him	for	the	
month.	 the	 parties	 agree	 that	 this	 additional	 5%	 is	 not	
consideration	for	past	work,	but	rather	is	consideration	for	
any	future	legal	work	as	set	forth	in	paragraph	11.

paragraphs	11	and	12	then	provided:
the	parties	acknowledge	that	 the	clients	listed	on	the	cli-
ent	 list	 may	 exercise	 their	 right	 to	 choose	 [Howard]	 as	
their	 attorney	 in	 the	 event	 [Howard’s]	 association	 with	
[Law	offices]	is	terminated.

.	 .	 .	 If	 clients	 of	 [Law	 offices]	 request	 that	 [Howard]	
represent	 them,	 then	 [Howard]	 may	 decide	 to	 represent	
them,	 but	 all	 attorney	 fees	 generated	 on	 such	 matters	
would	be	paid	to	[Law	offices],	and	no	attorney	fees	will	
be	 paid	 to	 [Howard].	 [Howard]	 acknowledges	 that	 the	
consideration	for	this	commitment	is	the	consideration	set	
forth	above,	including	the	additional	5%	payment	.	.	.	.

the	attorney’s	agreement	 also	 set	 forth	 terms	 and	 conditions	
that	 would	 be	 followed	 in	 the	 event	 the	 parties’	 association	
terminated,	 including	 that	 Howard	 was	 to	 give	 30	 days’	 writ-
ten	 notice,	 that	 Howard	 was	 not	 to	 contact	 any	 client	 of	 Law	
offices	prior	 to	giving	his	 notice,	 and	 that	Howard	was	not	 to	
remove	any	client	documents	or	papers	from	Law	offices.



the	parties	 acknowledge	 that	 in	 1997,	 they	orally	 agreed	 to	
a	 change	 in	 the	 manner	 in	 which	 Howard	 was	 to	 be	 compen-
sated,	 but	 they	 dispute	 the	 terms	 of	 the	 change.	according	 to	
palagi,	 the	 sole	 shareholder	 of	 Law	 offices,	 Howard	 told	 him	
in	the	summer	of	1997	that	he	was	having	financial	difficulties	
and	 wanted	 a	 fixed	 salary	 instead	 of	 the	 percentage	 payments.	
palagi	stated	that	 in	July	1997,	they	agreed	that	Howard	would	
receive	 a	 salary	 of	 $7,000	 per	 month.	 according	 to	 palagi,	
the	 parties	 agreed	 that	 this	 amount	 would	 be	 divided	 into	 two	
paychecks,	 one	 for	 $4,500	 payable	 on	 the	 first	 of	 the	 month	
and	 the	second	for	$2,500	payable	 in	 the	middle	of	 the	month.	
according	 to	 palagi,	 this	 pay	 structure	 was	 intended	 to	 reflect	
the	 provisions	 regarding	 “future	 consideration”	 contained	 in	
paragraphs	 4,	 11,	 and	 12	 of	 the	 1993	 attorney’s	 agreement.	
palagi	also	indicated	the	possibility	that	Howard	would	be	paid	
	discretionary	bonuses.

Howard’s	 version	 of	 the	 1997	 agreement	 is	 substantially	
different.	 He	 testified	 that	 in	 the	 summer	 of	 1997,	 palagi	 told	
him	 that	 his	 current	 caseload,	 consisting	 primarily	 of	 work-
ers’	 compensation	 and	 accident	 cases,	 would	 be	 assigned	 to	
another	 lawyer	 and	 that	 Howard	 would	 begin	 working	 with	
palagi	 on	 more	 substantial	 cases	 and	 would	 eventually	 “try	
some	 very	 significant	 cases.”	 according	 to	 Howard,	 100	 to	
120	 cases	 were	 then	 transferred	 from	 him	 to	 another	 lawyer,	
and	Howard	was	not	paid	 for	any	of	 the	work	he	had	done	on	
those	 cases.	 Howard	 testified	 that	 palagi	 did	 not	 specifically	
mention	 the	 attorney’s	 agreement,	 but	 did	 tell	 him	 that	 they	
were	“starting	over.”	Howard	viewed	the	change	as	a	favorable	
professional	opportunity.	Howard	agreed	to	the	$7,000	monthly	
salary	and	understood	 that	palagi	would	also	pay	him	bonuses	
based	 on	 performance.	 Howard	 testified	 that	 he	 chose	 to	 split	
the	 $7,000	 into	 the	 two	 monthly	 payments	 because	 it	 fit	 with	
his	bill	schedule.

In	December	1998,	rosa	Jurado,	special	administrator	of	the	
estate	of	her	 late	husband,	salvador	Jurado-Melendez,	 retained	
Law	offices	to	represent	her.	Jurado-Melendez	had	been	killed	
in	a	grain	elevator	accident	which	occurred	 in	buffalo	County,	
Nebraska,	 in	 1997.	 In	 1999,	 Law	 offices	 filed	 a	 wrongful	
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death	action	on	Jurado’s	behalf	in	the	district	court	for	buffalo	
County,	 naming	 agri	 Co-op,	 the	 owner	 of	 the	 grain	 elevator,	
and	Union	Insurance	Company,	 its	workers’	compensation	car-
rier,	 as	 defendants.	 Howard	 prepared	 the	 case	 for	 trial	 with	
the	assistance	of	palagi	and	other	Law	offices	personnel.	Law	
offices	advanced	almost	$122,000	in	litigation	expenses.

between	 1997	 and	 2002,	 Law	 offices	 paid	 Howard	 the	
agreed-upon	 salary	 of	 $7,000	 per	 month	 in	 two	 monthly	 pay-
ments,	 and	 also	 paid	 him	 periodic	 bonuses.	 In	 the	 summer	
of	 2002,	 just	 prior	 to	 the	 scheduled	 trial	 of	 the	 Jurado	 case,	
Howard	 and	 palagi	 again	 discussed	 Howard’s	 compensation.	
palagi	 testified	that	he	offered	Howard	up	to	25	percent	of	any	
fee	 recovered	 in	 the	 Jurado case	 if	 Howard	 would	 pay,	 prior	
to	 trial,	 a	 corresponding	 percentage	 of	 the	 litigation	 expenses	
which	had	been	advanced	by	Law	offices.	palagi	 testified	 that	
Howard	declined	this	offer.

Howard’s	 account	 of	 this	 conversation	 is	 different.	 He	 testi-
fied	 that	 during	 the	 first	 6	 months	 of	 2002,	 he	 had	 generated	
substantial	 fees	 for	 Law	 offices	 but	 was	 still	 receiving	 only	
his	$7,000	monthly	salary.	 In	July	2002,	 just	before	 leaving	on	
a	 planned	 vacation,	 he	 told	 palagi	 that	 he	 was	 frustrated	 and	
was	 thinking	 of	 leaving	 the	 firm.	 Howard	 testified	 that	 palagi	
immediately	wrote	him	a	check	for	$25,000	and	told	him	to	go	
on	 vacation	 and	 that	 they	 would	 talk	 more	 when	 he	 returned.	
Howard	 testified	 that	 they	 met	 again	 when	 he	 returned	 from	
vacation	and	at	 that	 time,	palagi	offered	Howard	50	percent	of	
any	fee	recovered	in	the	Jurado	case	if	Howard	paid	50	percent	
of	 the	 costs	 Law	 offices	 had	 advanced.	 alternatively,	 palagi	
offered	 25	 percent	 of	 the	 fee	 recovered	 in	 the	 Jurado	 case	 and	
two	other	cases	the	firm	was	litigating,	referred	to	in	the	record	
as	 the	“barker”	and	“Christiansen”	cases.	Howard	testified	that	
he	accepted	this	latter	offer	and	agreed	to	stay	at	the	firm.

Howard	 tried	 the	 Jurado	 case	 in	 the	 district	 court	 for	
buffalo	 County,	 with	 the	 assistance	 of	 a	 paralegal	 employed	
by	 Law	 offices.	 palagi	 did	 not	 participate	 in	 the	 trial.	 on	
september	 16,	 2002,	 the	 jury	 returned	 a	 verdict	 in	 the	 amount	
of	$2,125,000	in	favor	of	Jurado.	agri	Co-op	appealed	and	filed	
a	supersedeas	bond.



In	 November	 2002,	 while	 the	 Jurado appeal	 was	 pending,	
Law	 offices	 paid	 Howard	 a	 bonus.	 palagi	 testified	 that	 the	
bonus	 was	 for	 the	 work	 Howard	 had	 done	 during	 the	 year.	 He	
denied	 having	 any	 agreement	 with	 Howard	 regarding	 the	 fees	
in	 the	 barker or	 Christiansen cases	 at	 the	 time	 of	 this	 pay-
ment.	Howard	testified	that	the	bonus	he	received	in	November	
2002	 included	 25	 percent	 of	 the	 fee	 in	 the	 barker	 case,	 which	
had	 been	 settled	 during	 the	 preceding	 month.	 He	 testified	 that	
in	 December	 2002,	 when	 Law	 offices	 received	 the	 fee	 in	 the	
Christiansen case,	 he	 approached	 palagi	 about	 payment	 of	 his	
25-percent	share,	but	palagi	responded	that	Howard	had	already	
received	a	“nice	check”	 in	November	and	did	not	pay	him	any	
additional	bonus.	this	upset	Howard.

In	 late	 December	 2002,	 Howard	 visited	 Jurado	 at	 her	 home	
in	 Holdredge,	 Nebraska.	 He	 spoke	 with	 her	 about	 a	 settlement	
offer	 of	 $500,000	 received	 during	 the	 pendency	 of	 the	 appeal	
and	recommended	that	she	reject	it.	Near	the	end	of	the	conver-
sation,	Howard	mentioned	that	he	was	 thinking	of	 leaving	Law	
offices,	and	Jurado	asked	him	to	 let	her	know	if	he	decided	 to	
do	so.

on	February	9,	2003,	Howard	returned	to	Jurado’s	home	and	
informed	 her	 that	 he	 would	 probably	 be	 leaving	 Law	 offices,	
but	 that	he	would	continue	 to	 represent	her	 if	 she	wanted	him	
to	do	so.	He	informed	her	 that	she	had	the	right	 to	choose	her	
lawyer	 and	 that	 she	 could	 choose	 him	 but	 was	 not	 required	
to	 do	 so.	 He	 answered	 questions	 asked	 by	 Jurado	 and	 a	 fam-
ily	 member	 who	 was	 present.	 before	 leaving,	 Howard	 gave	
Jurado	a	proposed	retention	agreement,	a	sample	letter	 to	Law	
offices	 terminating	 its	 representation,	and	a	blank	copy	of	her	
fee	agreement	with	Law	offices.	after	consulting	with	another	
attorney,	 Jurado	 retained	 Howard	 to	 continue	 representing	 her	
and	 terminated	 her	 relationship	 with	 Law	 offices	 by	 letter	
dated	February	19,	2003.	Jurado	testified	that	Howard	had	been	
her	 main	 contact	 throughout	 the	 course	 of	 the	 litigation	 and	
that	 it	 was	 her	 idea	 for	 Howard	 to	 continue	 to	 represent	 her.	
she	 specifically	 testified	 that	 she	 would	 have	 wanted	 Howard	
to	 remain	 as	 her	 attorney	 no	 matter	 what	 actions	 Law	 offices	
took	to	try	to	retain	her	as	a	client.
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a	settlement	was	reached	in	the	Jurado	case,	and	the	appeal,	
Jurado v. Agri Co-op,1	was	dismissed	by	the	Nebraska	Court	of	
appeals	on	June	4,	2004.	pursuant	to	the	settlement	agreement,	
agri	Co-op	paid	a	 total	of	$1,950,000,	which	was	deposited	 in	
estate	 proceedings	 initiated	 by	 Jurado	 in	 the	 county	 court	 for	
phelps	 County.	 as	 a	 result	 of	 the	 settlement,	 Howard	 filed	 a	
satisfaction	of	judgment	on	behalf	of	Jurado.

1.	buffaLo	county	Litigation	(caSe	no.	S-07-757)
both	Law	offices	and	Howard	 filed	notices	of	 attorney	 lien	

in	 Jurado v. Agri Co-op	 and	 requested	 that	 the	 district	 court	
for	 buffalo	 County	 resolve	 their	 competing	 claims.	 Howard,	
Law	 offices,	 and	 Jurado	 stipulated	 that	 of	 the	 total	 settle-
ment	 amount,	 $121,893.93	 should	 be	 paid	 to	 Law	 offices	 to	
reimburse	 it	 for	 the	 litigation	 expenses	 it	 had	 advanced.	 they	
further	 stipulated	 that	 $780,000	 represented	 a	 fair	 and	 reason-
able	amount	of	the	total	attorney	fee	to	be	paid	by	Jurado.	the	
parties	stipulated	 that	 this	amount	should	be	held	 in	a	separate	
interest-bearing	 account	 by	 the	 clerk	 of	 the	 county	 court	 for	
phelps	 County	 in	 the	 Jurado-Melendez	 estate	 proceeding,	 for	
the	benefit	of	Law	offices	and	Howard	only.

In	 its	 initial	 ruling	 on	 the	 competing	 attorney	 liens,	 the	 dis-
trict	court	noted	that	 there	was	pending	litigation	between	Law	
offices	and	Howard	 in	Douglas	County	regarding	 their	 respec-
tive	rights	under	an	employment	agreement	and	that	both	parties	
had	 agreed	 that	 resolution	 of	 the	 lien	 issue	 was	 not	 intended	
to	 resolve	 that	 dispute.	as	 to	 the	 competing	 attorney	 liens,	 the	
court	determined	that	an	offer	 to	settle	for	$500,000	was	pend-
ing	 at	 the	 time	 Jurado	 terminated	 her	 relationship	 with	 Law	
offices	 and	 retained	 Howard.	 reasoning	 that	 the	 contingent	
fee	 agreement	 between	 Law	 offices	 and	 Jurado	 entitled	 Law	
offices	to	one-third	of	any	settlement	agreement	pending	at	the	
time	of	termination,	the	court	awarded	Law	offices	$166,667	of	
the	$780,000	and	awarded	Howard	the	remaining	$613,333.

Law	 offices	 appealed,	 and	 in	 a	 memorandum	 opinion	 filed	
June	 21,	 2006,	 we	 reversed,	 and	 remanded.	 Noting	 that	 the	
disputed	 funds	 were	 held	 by	 the	 probate	 court	 and	 were	 not	

	 1	 Jurado v. Agri Co-op,	12	Neb.	app.	xxvi	(No.	a-02-1207,	June	4,	2004).



“in	 the	hands	of	 the	 adverse	party”	within	 the	meaning	of	 the	
attorney	 lien	 statute,2	 we	 characterized	 the	 action	 as	 an	 equi-
table	proceeding	to	determine	the	amount	of	fees	to	which	Law	
offices	 and	 Howard	 were	 entitled	 for	 services	 to	 the	 Jurado-
Melendez	estate,	 based	upon	 the	principle	of	quantum	meruit.	
We	also	noted	the	“unique	circumstances”	presented	by	the	par-
ties’	separate	litigation	of	their	contractual	claims	against	each	
other	and	determined	that	for	purposes	of	resolving	the	appeal,	
we	 would	 treat	 the	 case	 as	 if	 there	 had	 been	 no	 employment	
relationship	between	palagi	and	Howard,	 i.e.,	“as	 if	 the	estate	
had	 simply	 discharged	 its	 attorney	 and	 retained	 a	 different	
attorney	 who	 had	 no	 prior	 relationship	 with	 previous	 counsel	
or	 the	 case.”	We	 concluded	 that	 the	 district	 court	 should	 have	
allocated	 the	 total	amount	of	 the	fee	 to	 the	parties	based	upon	
the	 reasonable	 value	 of	 their	 services	 before	 and	 after	 Jurado	
discharged	 Law	 offices	 and	 retained	 Howard.	 We	 therefore	
reversed	 the	 judgment	 of	 the	 district	 court	 and	 remanded	 the	
cause	“for	an	allocation	of	attorney	fees	based	on	a	determina-
tion	of	the	reasonable	value	of	the	services	performed	by	[Law	
offices]	up	to	February	19,	2003,	and	Howard	thereafter.”

Following	 our	 remand,	 the	 district	 court	 conducted	 an	 evi-
dentiary	hearing	and	determined	that	Law	offices	was	entitled	
to	 $746,250	 plus	 interest	 and	 that	 Howard	 was	 entitled	 to	
$33,750	 plus	 interest.	 In	 an	 order	 entered	 on	april	 13,	 2007,	
which	 included	 these	 findings,	 the	 court	 directed	 “the	 Clerk	
of	 the	 District	 Court	 for	 buffalo	 County”	 to	 forward	 the	 sum	
of	 $746,250	 plus	 95.68	 percent	 of	 accrued	 interest	 to	 Law	
offices	 and	 to	 forward	 the	 sum	 of	 $33,750	 plus	 4.32	 percent	
of	 accrued	 interest	 to	 Howard.	 on	 its	 own	 motion,	 the	 court	
entered	an	amended	order	on	april	19	in	which	it	directed	that	
the	same	payments	be	made	by	“the	Clerk	of	the	County	Court	
for	 phelps	 County,	 Nebraska.”	 on	 april	 25,	 Howard	 filed	 a	
motion	to	alter	or	amend	the	judgment,	which	the	court	denied.	
Howard	 then	 filed	 the	 appeal	 docketed	 as	 case	 No.	 s-07-757,	
which	we	moved	to	our	docket	on	our	own	motion.

 2	 Neb.	rev.	stat.	§	7-108	(reissue	1997).
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2.	dougLaS	county	Litigation	
(caSeS	noS.	S-06-384	and	S-06-664)

Law	 offices	 filed	 an	 action	 against	 Howard	 in	 the	 district	
court	 for	 Douglas	 County,	 alleging	 a	 breach	 of	 the	 1993	
attorney’s	agreement	and	tortious	interference	with	a	business	
relationship.	 In	 its	operative	 seventh	 amended	complaint,	Law	
offices	alleged	that	certain	oral	modifications	of	the	attorney’s	
agreement	occurred	in	1997.	based	on	an	alleged	breach	of	the	
attorney’s	agreement	as	modified	and	other	theories	of	recov-
ery,	 Law	 offices	 sought	 the	 full	 $780,000	 fee	 in	 the	 Jurado	
case,	as	well	as	other	relief.	In	his	answer,	Howard	denied	lia-
bility	and	alleged	counterclaims	in	which	he	sought	25	percent	
of	 the	 fees	 in	 the	 Jurado	 and	 Christiansen	 cases	 received	 by	
Law	 offices,	 and	 additional	 relief	 pursuant	 to	 the	 Nebraska	
Wage	payment	and	Collection	act	(NWpCa).3	In	a	pretrial	rul-
ing,	the	district	court	determined	that	the	attorney’s	agreement	
was	an	enforceable	contract.

the	case	was	tried	to	a	jury,	which	returned	a	verdict	award-
ing	 Law	 offices	 $585,000	 of	 the	 $780,000	 fee	 in	 the	 Jurado	
case	 and	 awarding	 Howard	 the	 remaining	 $195,000.	 the	 jury	
also	awarded	Howard	$16,625,	an	amount	equal	to	25	percent	of	
the	 fee	 in	 the	Christiansen	case.	both	parties	 filed	motions	 for	
new	trial,	and	Howard	filed	a	motion	to	alter	or	amend	the	judg-
ment.	 Howard	 also	 filed	 a	 motion	 for	 costs	 and	 attorney	 fees	
pursuant	to	the	NWpCa.	the	district	court	denied	both	parties’	
motions	for	new	trial	and	Howard’s	motion	to	alter	or	amend	the	
judgment.	 the	 court	 sustained	 Howard’s	 NWpCa	 motion	 for	
costs	and	attorney	 fees	on	his	claim	for	a	portion	of	 the	 fee	 in	
the	Christiansen	case,	awarding	him	$4,156.25	 in	attorney	fees	
plus	 taxable	 costs,	 but	 it	 denied	 his	 NWpCa	 motion	 as	 to	 the	
fee	in	the	Jurado	case,	reasoning	that	because	Law	offices	had	
never	been	 in	possession	of	 the	fee,	 it	could	not	have	withheld	
payment	 from	 Howard.	 Howard	 perfected	 an	 appeal,	 and	 Law	
offices	cross-appealed.	We	moved	the	case	to	our	docket	on	our	
own	motion,	and	it	is	now	before	us	as	case	No.	s-06-664.

before	the	trial	of	the	case	resulting	in	case	No.	s-06-664,	Law	
	offices	 filed	a	 second	action	 in	 the	district	court	 for	Douglas	

	 3	 Neb.	rev.	stat.	§§	48-1228	to	48-1232	(reissue	1998).



County	 against	 Howard,	 alleging	 a	 breach	 of	 the	 attorney’s	
agreement.	Howard	filed	a	motion	to	dismiss,	alleging	that	the	
complaint	“sought	 to	enforce	provisions	of	 the	same”	employ-
ment	 contract	 at	 issue	 in	 the	 pending	 case.	 the	 district	 court	
granted	 the	 motion	 to	 dismiss,	 reasoning	 that	 the	 previously	
filed	 and	 then	 pending	 action	 “involves	 the	 same	 parties	 and	
the	same	 issues.”	Law	offices	appealed	 from	 the	order	of	dis-
missal,	 and	 on	 our	 own	 motion	 we	 moved	 the	 appeal	 to	 our	
docket,	where	it	appears	as	case	No.	s-06-384.

II.	Case	No.	s-07-757
after	 the	 appeal	 from	 the	 district	 court	 for	 buffalo	 County	

was	docketed,	Law	offices	filed	a	motion	to	dismiss	for	lack	of	
jurisdiction,	 arguing	 that	 the	 appeal	 was	 not	 timely	 perfected.	
We	 overruled	 the	 motion	 and	 directed	 the	 parties	 to	 brief	 the	
jurisdictional	issue,	which	they	have	done.

1.	aSSignmentS	of	error

Howard	 assigns,	 restated	 and	 consolidated,	 that	 the	 dis-
trict	 court	 erred	 in	 (1)	 using	 different	 standards	 to	 divide	 the	
attorney	 fees,	 (2)	 admitting	 evidence	 allegedly	 showing	 Law	
office’s	 costs	 in	 litigating	 the	 Jurado	 case,	 and	 (3)	 relying	 on	
the	inadmissible	evidence	in	distributing	the	fees.

2.	Standard	of	review

[1]	before	 reaching	 the	 legal	 issues	presented	 for	 review,	 it	
is	 the	 duty	 of	 an	 appellate	 court	 to	 determine	 whether	 it	 has	
jurisdiction	 over	 the	 matter	 before	 it.4	 because	 the	 jurisdic-
tional	 issue	 presented	 here	 does	 not	 involve	 a	 factual	 dispute,	
we	resolve	it	as	a	matter	of	law.5

3.	anaLySiS

the	jurisdictional	issue	turns	on	whether	Howard’s	april	25,	
2007,	 motion	 to	 alter	 or	 amend	 the	 judgment	 was	 timely	 and	
therefore	effective	to	terminate	the	time	for	appeal	until	 it	was	

	 4	 Goodman v. City of Omaha,	274	Neb.	539,	742	N.W.2d	26	(2007);	Williams 
v. Baird,	273	Neb.	977,	735	N.W.2d	383	(2007).

	 5	 see,	 Williams v. Baird,	 supra	 note	 4;	 Cerny v. Todco Barricade Co.,	 273	
Neb.	800,	733	N.W.2d	877	(2007).
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ruled	 upon.	 “a	 motion	 to	 alter	 or	 amend	 a	 judgment	 shall	 be	
filed	 no	 later	 than	 ten	 days	 after	 the	 entry	 of	 the	 judgment.”6	
When	 so	 filed,	 a	 motion	 to	 alter	 or	 amend	 the	 judgment	 ter-
minates	 the	“running	of	 the	 time	 for	 filing	a	notice	of	appeal”	
until	 the	 entry	of	 an	order	 ruling	on	 the	motion.7	Law	offices	
contends	that	because	Howard’s	motion	was	not	filed	within	10	
days	 of	 the	 district	 court’s	 order	 of	april	 13,	 2007,	 it	 did	 not	
terminate	the	30-day	time	to	appeal.	It	contends	that	the	30-day	
time	 to	 appeal	 thus	 expired	 before	 the	 notice	 of	 appeal	 was	
filed	on	July	11,	2007.	Howard	argues	that	because	his	motion	
to	alter	or	amend	the	judgment	was	filed	within	10	days	of	the	
district	 court’s	april	 19	order	modifying	 the	april	 13	order,	 it	
was	timely	and	terminated	the	running	of	appeal	time	until	the	
motion	was	overruled	on	June	13,	2007.

[2]	 to	 resolve	 this	 issue,	 we	 must	 determine	 the	 nature	
and	 effect	 of	 the	april	 19,	 2007,	 order	 which	 was	 entered	 on	
the	 court’s	 own	 motion.	 In	 a	 similar	 context,	 we	 adopted	 the	
	following	rule:

If	 the	 amendment	 of	 a	 final	 judgment	 or	 decree	 for	 the	
purpose	 of	 correcting	 a	 “clerical	 error”	 either	 materi-
ally	 alters	 rights	 or	 obligations	 determined	 by	 the	 prior	
judgment	 or	 creates	 a	 right	 of	 appeal	 where	 one	 did	 not	
exist	 before,	 the	 time	 for	 appeal	 should	 be	 measured	
from	the	entry	of	the	amended	judgment.	If,	however,	 the	
amendment	has	neither	of	these	results,	but	instead	makes	
changes	 in	 the	 prior	 judgment	 which	 have	 no	 adverse	
effect	upon	those	rights	or	obligations	or	the	parties’	right	
to	 appeal,	 the	 entry	 of	 the	 amended	 judgment	 will	 not	
postpone	 the	 time	 within	 which	 an	 appeal	 must	 be	 taken	
from	the	original	decree.8

We	 conclude	 that	 the	 same	 reasoning	 should	 apply	 to	 the	 fil-
ing	of	motions	which	terminate	the	running	of	time	for	appeal.	

	 6	 Neb.	rev.	stat.	§	25-1329	(Cum.	supp.	2006).
	 7	 Neb.	rev.	stat.	§	25-1912(3)	(Cum.	supp.	2006);	Strong v. Omaha Constr. 

Indus. Pension Plan,	270	Neb.	1,	701	N.W.2d	320	(2005).
	 8	 Interstate Printing Co. v. Department of Revenue,	236	Neb.	110,	114,	459	

N.W.2d	519,	523	(1990),	quoting	Mullinax and Mullinax,	292	or.	416,	639	
p.2d	628	(1982).



thus,	 if	 the	april	 19	order	materially	 altered	 rights	 or	 obliga-
tions	 existing	 under	 the	 april	 13	 order,	 or	 created	 a	 right	 of	
appeal	where	one	did	not	exist	before,	 the	filing	of	 the	motion	
to	 alter	 or	 amend	 on	april	 25	 was	 timely.	 but	 if	 the	april	 19	
order	had	no	adverse	 effect	on	 the	 rights	or	obligations	of	 the	
parties	under	 the	april	13	order	or	 the	parties’	 right	 to	appeal,	
the	 filing	 of	 the	 motion	 to	 alter	 or	 amend	 was	 not	 timely	 and	
did	not	terminate	the	running	of	the	time	for	appeal.

the	april	19,	2007,	order	amended	the	april	13	order	in	two	
respects.	First,	it	deleted	“Clerk	of	the	District	Court	for	buffalo	
County”	and	substituted	“Clerk	of	the	County	Court	for	phelps	
County”	as	 the	person	directed	 to	disburse	 the	designated	por-
tions	of	the	$780,000	fee	to	Howard	and	Law	offices.	second,	
it	 added	 the	name	“steven	Howard”	 after	 the	word	 “appellee”	
in	 the	 sentence	 directing	 disbursal	 of	 that	 portion	 of	 the	 fee	
which	the	court	determined	should	be	paid	to	Howard.	Neither	
of	 these	 changes	 had	 any	 adverse	 effect	 on	 the	 rights	 or	 obli-
gations	 of	 the	 parties	 under	 the	april	 13	 order,	 nor	 did	 either	
change	 create	 a	 right	 to	 appeal	 where	 none	 had	 existed.	 the	
parties	 knew	 and	 indeed	 stipulated	 that	 the	 disputed	 fee	 was	
being	 held	 in	 the	 probate	 proceedings	 pending	 in	 the	 county	
court	 for	 phelps	 County.	 While	 the	 terms	 “appellant”	 and	
“appellee”	 were	 perhaps	 confusing	 in	 the	 context	 of	 the	april	
13	order,	insertion	of	Howard’s	name	after	the	word	“appellee”	
resolved	any	possible	confusion.	the	changes	were	clearly	and	
simply	an	exercise	of	the	district	court’s	“‘inherent	authority	to	
amend	 its	 records	so	as	 to	make	 them	conform	 to	 the	 facts.’”9	
thus,	the	april	19	order	did	not	affect	the	time	in	which	to	file	
a	motion	to	alter	and	amend	the	april	13	judgment	determining	
the	portion	of	the	disputed	fee	which	each	party	was	to	receive.	
because	 Howard’s	 motion	 was	 untimely,	 it	 did	 not	 terminate	
the	 running	 of	 the	 time	 to	 appeal	 the	april	 13	 order,	 and	 that	
time	had	expired	before	he	filed	his	notice	of	appeal.

For	 these	 reasons,	 we	 conclude	 that	 we	 have	 no	 appel-
late	 jurisdiction,	 and	 we	 dismiss	 the	 appeal	 docketed	 as	 case	
No.	s-07-757.

	 9	 Id. at	113,	459	N.W.2d	at	522-23,	quoting	Gunia v. Morton,	 175	Neb.	53,	
120	N.W.2d	371	(1963).
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III.	case	No.	s-06-664
this	 appeal	 is	 from	 the	 first	 action	 filed	 by	 Law	 offices	

against	Howard	in	the	district	court	for	Douglas	County,	which	
was	 concluded	 by	 a	 jury	 trial	 and	 judgment	 entered	 on	 the	
verdict.	the	case	once	 included	multiple	claims	 involving	sev-
eral	 clients	 represented	 by	 Law	 offices	 and	 Howard	 prior	 to	
February	 2003.	 by	 the	 time	 of	 trial	 in	april	 2006,	 the	 issues	
had	 been	 narrowed	 to	 two:	 (1)	 the	 competing	 claims	 of	 Law	
offices	and	Howard	to	the	$780,000	fee	in	the	Jurado	case	and	
(2)	 Howard’s	 claim	 to	 $16,625,	 which	 was	 25	 percent	 of	 the	
fee	 paid	 to	 Law	 offices	 in	 the	 Christiansen	 case.	 the	 sum	 of	
the	 fees	 in	 dispute	 was	 $796,625,	 and	 the	 jury	 was	 instructed	
that	it	must	award	this	amount	“to	either	one	party	or,	 in	some	
percentage	 totaling	 100	 percent,	 to	 both	 parties	 in	 this	 case.”	
as	 noted,	 the	 jury	 awarded	 Law	 offices	 $585,000	 of	 the	 fee	
in	the	Jurado	case.	It	awarded	Howard	the	remaining	$195,000	
of	 the	 fee	 in	 the	 Jurado	 case	 and	 $16,625	 of	 the	 fee	 in	 the	
Christiansen	case.

We	note	 that	 the	 fee	 in	 the	 Jurado	case	at	 issue	 in	 this	case,	
No.	 s-06-664,	 is	 the	 same	 fee	 at	 issue	 in	 the	 buffalo	 County	
case	which	resulted	in	case	No.	s-07-757,	previously	discussed	
herein.	at	 the	 time	 of	 trial	 of	 this	 case,	 the	 fee	 was	 not	 in	 the	
possession	 of	 either	 party	 but	 was	 held	 in	 an	 interest-bearing	
account	by	 the	 county	 court	 for	phelps	County	pursuant	 to	 the	
parties’	 stipulation.	 Having	 concluded	 that	 we	 lack	 jurisdiction	
to	 review	 the	 judgment	 of	 the	 buffalo	 County	 action,	 we	 now	
address	 the	 issues	 presented	 by	 the	 appeal	 and	 cross-appeal	 in	
the	Douglas	County	case.

1.	aSSignmentS	of	error

Howard	 assigns	 18	 errors,	 which	 form	 three	 basic	 issues:	
(1)	whether	 the	attorney’s	agreement	was	 a	 valid,	 enforceable	
contract,	 and	 if	 so,	 whether	 there	 was	 trial	 error	 prejudicial	 to	
Howard;	 (2)	whether	Howard	was	entitled	 to	 recover	costs	and	
attorney	 fees	 under	 the	 NWpCa	 with	 respect	 to	 the	 fee	 in	 the	
Jurado	case;	and	(3)	whether	 the	district	court	erred	in	denying	
Howard’s	motion	for	new	trial.

Law	 offices	 assigns	 on	 cross-appeal,	 restated	 and	 consoli-
dated,	 that	 the	 district	 court	 erred	 in	 (1)	 allowing	 the	 jury	 to	



consider	 Howard’s	 counterclaims	 for	 25	 percent	 of	 the	 fees	
in	 the	 Christiansen	 and	 Jurado cases	 and	 (2)	 directing	 a	 ver-
dict	 for	 Howard	 on	 Law	 offices’	 claim	 that	 he	 breached	 a	
	fiduciary	duty.

2.	Standard	of	review

[3,4]	the	 determination	 of	 whether	 a	 contract	 violates	 pub-
lic	 policy	 presents	 a	 question	 of	 law.10	 When	 reviewing	 ques-
tions	 of	 law,	 an	 appellate	 court	 has	 an	 obligation	 to	 resolve	
the	 questions	 independently	 of	 the	 conclusion	 reached	 by	 the	
trial	court.11

[5]	a	trial	court	has	the	discretion	to	determine	the	relevancy	
and	 admissibility	 of	 evidence,	 and	 such	 determinations	 will	
not	 be	 disturbed	 on	 appeal	 unless	 they	 constitute	 an	 abuse	 of	
that	discretion.12

3.	anaLySiS

(a)	enforceability	of	“attorney’s	agreement”
Law	 offices’	 claim	 to	 the	 entire	 fee	 in	 the	 Jurado	 case	 is	

based	 upon	 the	 provision	 of	 the	 1993	 attorney’s	 agreement	
which	 states	 that	 if	 Howard	 is	 retained	 by	 a	 Law	 offices’	 cli-
ent	after	he	leaves	the	firm’s	employment,	all	fees	generated	by	
such	 representation	 are	payable	 to	Law	offices	 and	no	portion	
of	 such	 fees	 are	 payable	 to	 Howard.	 In	 a	 pretrial	 ruling,	 the	
district	 court	 determined	 that	 the	 agreement	 was	 an	 enforce-
able	 contract	 which	 had	 been	 breached	 by	 Howard,	 but	 that	
there	 was	 a	 genuine	 issue	 of	 material	 fact	 as	 to	 damages.	 In	
instructing	 the	 jury,	 the	 district	 court	 stated	 that	 Law	 offices	
alleged	 that	 Howard	 had	 breached	 the	 contract	 by	 “claiming	
entitlement	to	legal	fees	in	the	Jurado[-Melendez]	estate	case.”	
Howard	 alleges	 on	 appeal	 that	 the	 attorney’s	 agreement	 was	
not	enforceable	with	respect	to	his	representation	of	Jurado	after	

10	 American Fam. Mut. Ins. Co. v. Hadley,	 264	 Neb.	 435,	 648	 N.W.2d	 769	
(2002);	Ploen v. Union Ins. Co.,	253	Neb.	867,	573	N.W.2d	436	(1998).

11	 In re Trust Created by Isvik,	274	Neb.	525,	741	N.W.2d	638	(2007);	Domjan 
v. Faith Regional Health Servs., 273	Neb.	877,	735	N.W.2d	355	(2007).

12	 Karel v. Nebraska Health Sys.,	274	Neb.	175,	738	N.W.2d	831	(2007);	Green 
Tree Fin. Servicing v. Sutton,	264	Neb.	533,	650	N.W.2d	228	(2002).
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leaving	the	employment	of	Law	offices	because	 the	agreement	
constituted	 a	 restrictive	 covenant	 which	 is	 overly	 broad	 and	
injurious	to	the	public.	Law	offices	counters	that	the	restriction	
in	 the	attorney’s	agreement	 is	 reasonable	 and	 resulted	 from	 a	
conscious	business	decision	by	Howard	 to	accept	greater	 com-
pensation	during	his	employment	in	exchange	for	giving	up	any	
entitlement	 to	 a	 fee	 if	 he	 represented	 a	 client	 of	 the	 firm	 after	
leaving	its	employment.

as	its	 title	 indicates,	 the	contractual	agreement	at	 issue	here	
is	between	attorneys	who	are	subject	 to	 the	professional	ethics	
rules	promulgated	by	 this	 court.	by	establishing	a	 “framework	
for	 the	 ethical	 practice	 of	 law,”	 such	 rules	 establish	 a	 state’s	
public	 policy	 with	 respect	 to	 the	 professional	 conduct	 of	 law-
yers.13	on	the	date	of	the	agreement	and	during	the	parties’	rep-
resentation	 of	 Jurado,	 the	 Code	 of	 professional	 responsibility,	
Canon	2,	provided	in	relevant	part:

Dr	 2-108	 agreements	 restricting	 the	 practice	 of	
a	Lawyer.

(a)	a	 lawyer	 shall	not	be	a	party	 to	or	participate	 in	a	
partnership	or	employment	agreement	with	another	lawyer	
that	restricts	the	right	of	a	lawyer	to	practice	law	after	the	
termination	 of	 a	 relationship	 created	 by	 the	 agreement,	
except	as	a	condition	to	payment	of	retirement	benefits.

(b)	 In	 connection	 with	 the	 settlement	 of	 a	 controversy	
or	 suit,	 a	 lawyer	 shall	 not	 enter	 into	 an	 agreement	 that	
restricts	his	or	her	right	to	practice	law.

since	 september	 2005,	 Nebraska	 lawyers	 have	 been	 sub-
ject	 to	 the	 Nebraska	 rules	 of	 professional	 Conduct,	 which	
	similarly	provide:

rule	5.6	restrICtIoNs	oN	rIgHt	to	praCtICe
a	lawyer	shall	not	participate	in	offering	or	making:
(a)	 a	 partnership,	 shareholders,	 operating,	 employment	

or	 other	 similar	 type	 of	 agreement	 that	 restricts	 the	 right	
of	 a	 lawyer	 to	 practice	 after	 termination	 of	 the	 rela-
tionship,	 except	 an	 agreement	 concerning	 benefits	 upon	
	retirement;	or

13	 Neb.	 Ct.	 r.	 of	 prof.	 Cond.,	 preamble,	 ¶	 16	 (rev.	 2005);	 Jacob v. Norris, 
McLaughlin & Marcus,	128	N.J.	10,	607	a.2d	142	(1992).



(b)	 an	 agreement	 in	 which	 a	 restriction	 on	 the	 law-
yer’s	 right	 to	 practice	 is	 part	 of	 the	 settlement	 of	 a	 cli-
ent	controversy.14

based	 upon	 similar	 ethics	 rules	 in	 effect	 throughout	 the	
country,	 “[c]ourts	 do	 not	 enforce	 any	 agreement	 involving	 the	
employment	of	lawyers	that	appears	to	have	restrictive	and	thus	
anticompetitive	tendencies.”15	this	is	so	whether	the	restriction	
on	 competition	 is	 direct	 or	 indirect.16	 the	 prohibition	 against	
restrictive	 covenants	 in	 agreements	 between	 lawyers	 is	 gener-
ally	 reasoned	 to	be	necessary	 to	 ensure	 the	 freedom	of	 clients	
to	 select	 counsel	 of	 their	 choice.17	 Courts	 and	 commenta-
tors	 note	 a	 distinction	 between	 the	 business	 principles	 which	
govern	 commercial	 enterprises	 and	 the	 ethical	 principles	 that	
govern	the	practice	of	 law	and	find	that	because	“‘“clients	are	
not	 merchandise”’”	 and	 “‘“[l]awyers	 are	 not	 tradesmen,”’”	
restrictive	covenants	may	not	“‘“barter	in	clients.”’”18	because	
the	 client’s	 freedom	 of	 choice	 is	 the	 paramount	 interest	 the	
ethics	 rules	 attempt	 to	 serve,	 courts	 reason	 that	 any	 disincen-
tive	 to	 competition	 is	 as	 detrimental	 to	 the	 public	 interest	 as	
an	 outright	 prohibition	 on	 competition.19	 thus,	 cases	 almost	
uniformly	hold	that	financial	disincentive	provisions	in	attorney	
agreements	are	unenforceable	as	against	public	policy.20

14	 Neb.	Ct.	r.	of	prof.	Cond.	5.6	(rev.	2005).
15	 15	grace	McLane	giesel,	Corbin	on	Contracts	§	80.22	at	166	 (Joseph	M.	

perillo	ed.,	rev.	ed.	2003).	see,	also,	6	samuel	Williston,	a	treatise	on	the	
Law	of	Contracts	§	13:7	(richard	a.	Lord	ed.,	4th	ed.	1995)	(citing	cases).

16	 see,	e.g., Jacob v. Norris, McLaughlin & Marcus, supra	note	13.
17	 Id.
18	 Jacob v. Norris, McLaughlin & Marcus, supra note	 13,	 128	 N.J.	 at	 131,	

607	a.2d	at	146,	quoting	aba	Comm.	on	ethics	and	prof.	responsibility,	
Formal	op.	300	(1961).

19	 see,	 Jacob v. Norris, McLaughlin & Marcus, supra	 note	 13;	 Spiegel v. 
Thomas, Mann & Smith, P.C.,	 811	 s.W.2d	 528	 (tenn.	 1991);	 Anderson v. 
Aspelmeier, Fisch, Power,	461	N.W.2d	598	(Iowa	1990);	Cohen v Lord, Day 
& Lord,	75	N.Y.2d	95,	550	N.e.2d	410,	551	N.Y.s.2d	157	(1989);	Hagen v. 
O’Connell, Goyak & Ball,	68	or.	app.	700,	683	p.2d	563	(1984).

20	 Id.

	 LaW	oFFICes	oF	roNaLD	J.	paLagI	v.	HoWarD	 349

	 Cite	as	275	Neb.	334



350	 275	Nebraska	reports

We	 agree	 with	 this	 reasoning	 and	 find	 it	 applicable	 to	 this	
case.	 While	 the	 restrictive	 language	 in	 paragraph	 12	 of	 the	
attorney’s	 agreement	 does	 not	 directly	 restrict	 a	 departing	
lawyer	from	practicing	in	competition	with	the	firm,	it	provides	
a	 strong	 financial	 disincentive	 for	 that	 lawyer	 to	 perform	 ser-
vices	for	a	former	client,	and	accordingly,	it	restricts	the	client’s	
right	 to	 retain	 the	 lawyer.	 We	 conclude	 that	 the	 restriction	 is	
contrary	 to	 public	 policy	 and	 unenforceable.	accordingly,	 we	
reverse	 and	 vacate	 the	 judgment	 in	 favor	 of	 Law	 offices	 and	
against	Howard.

(b)	Counterclaims
[6]	 In	 its	 cross-appeal,	 Law	 offices	 contends	 that	 the	 dis-

trict	 court	 erred	 in	 submitting	 Howard’s	 counterclaims	 to	 the	
jury,	 arguing	 that	 there	 was	 insufficient	 evidence	 to	 support	
Howard’s	 claimed	 entitlement	 to	 25	 percent	 of	 the	 fees	 in	 the	
Jurado and Christiansen	cases.	When	reviewing	the	sufficiency	
of	 the	 evidence	 to	 sustain	 a	 judgment,	 we	 are	 mindful	 that	
every	 controverted	 fact	 must	 be	 resolved	 in	 favor	 of	 the	 suc-
cessful	party,	and	such	party	 is	entitled	 to	 the	benefit	of	every	
inference	 that	 can	 reasonably	be	deduced	 from	 the	evidence.21	
Howard	 testified	 that	 in	 the	 summer	 of	 2002,	 he	 and	 palagi,	
on	 behalf	 of	 Law	 offices,	 reached	 a	 specific	 oral	 agreement	
that	Howard	would	receive	25	percent	of	the	fee	in	three	cases,	
including	 Jurado	 and	 Christiansen,	 and	 that	 based	 upon	 this	
agreement,	Howard	decided	 to	 stay	with	 the	 firm	at	 that	 time.	
While	this	testimony	was	disputed	by	palagi,	we	conclude	that	
it	 was	 sufficient	 to	 warrant	 submission	 of	 Howard’s	 counter-
claims	based	upon	breach	of	an	oral	agreement.

In	 a	 related	 argument,	 Law	 offices	 contends	 that	 because	
Howard	 received	 a	 discretionary	 bonus	 in	 the	 year	 in	 which	
the	 fee	 in	 the	 Christiansen	 case	 was	 received	 by	 Law	 offices,	
which	bonus	exceeded	 the	amount	he	claimed	was	due	 to	him	
from	the	Christiansen	case,	he	was	not	entitled	to	an	additional	
share	 of	 that	 fee.	 the	 record	 reflects	 that	 Howard	 received	 a	
bonus	 in	 November	 2002	 and	 that	 Law	 offices	 received	 the	
fee	 in	 the	Christiansen	case	 in	December	of	 that	year.	Howard	

21	 Fickle v. State,	273	Neb.	990,	735	N.W.2d	754	(2007).



specifically	 testified	 that	 he	 did	 not	 receive	 the	 promised	 25	
percent	of	that	fee.	the	jury	resolved	the	disputed	factual	issue	
in	 Howard’s	 favor,	 and	 we	 will	 not	 disturb	 its	 findings	 under	
our	deferential	standard	of	review.

We	 do	 note	 one	 error	 with	 respect	 to	 the	 amount	 awarded	
to	 Howard	 on	 his	 counterclaim	 with	 respect	 to	 the	 fee	 in	 the	
Jurado	 case.	the	 $195,000	 award	 represents	 25	 percent	 of	 the	
total	 fee	 of	 $780,000	 being	 held	 by	 the	 clerk	 of	 the	 phelps	
County	 Court	 at	 the	 time	 of	 trial.	 but,	 as	 subsequently	 deter-
mined	by	the	district	court	for	buffalo	County,	Law	offices	was	
entitled	 to	$746,250	of	 the	 fee	 in	 the	 Jurado	case	 and	Howard	
was	entitled	to	the	remainder.	thus,	the	award	of	25	percent	of	
the	entire	 fee	 to	Howard	would	 result,	at	 least	 to	some	degree,	
in	an	impermissible	double	recovery.22	accordingly,	we	modify	
the	 judgment	 in	 favor	of	Howard	on	 the	 fee	 in	 the	Jurado case	
by	reducing	it	from	$195,000	to	$186,562.50,	which	represents	
25	 percent	 of	 that	 fee	 awarded	 to	 Law	 offices	 by	 the	 district	
court	for	buffalo	County.

(c)	Nebraska	Wage	payment	and	Collection	act
Howard	 argues	 that	 the	district	 court	 erred	 in	 failing	 to	 find	

that	the	jury’s	award	of	25	percent	of	the	fee	in	the	Jurado	case	
was	 an	 award	 of	 “wages”	 under	 the	 NWpCa	 and	 thus	 erred	
in	 failing	 to	 award	 him	 costs	 and	 attorney	 fees	 on	 the	 claim.23	
Howard	further	argues	that	 the	district	court	erred	in	not	order-
ing	 Law	 offices	 to	 pay	 an	 additional	 amount	 to	 the	 common	
schools	 fund	 pursuant	 to	 the	 NWpCa.24	 Law	 offices	 argues	
that	 we	 lack	 jurisdiction	 to	 resolve	 these	 issues	 because	 of	 a	
deficiency	 in	 Howard’s	 notice	 of	 appeal.	We	 conclude	 that	 we	
have	 jurisdiction	 to	 address	 the	 NWpCa	 issues	 presented	 in	
this	appeal.

Under	 the	 NWpCa,	 “[a]n	 employee	 having	 a	 claim	 for	
wages	 which	 are	 not	 paid	 within	 thirty	 days	 of	 the	 regular	
payday	 designated	 or	 agreed	 upon	 may	 institute	 suit	 for	 such	

22	 see	Olivotto v. DeMarco Bros. Co.,	273	Neb.	672,	732	N.W.2d	354	(2007).
23	 see	§	48-1231.
24	 see	§	48-1232.
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unpaid	 wages	 in	 the	 proper	 court.”25	 If	 the	 employee	 has	 an	
attorney,	the	employee	“shall	be”	entitled	to	recover	“an	amount	
for	attorney’s	fees	assessed	by	the	court,	which	fees	shall	not	be	
less	than	twenty-five	percent	of	the	unpaid	wages.”26

[7]	 the	 district	 court	 refused	 to	 award	 attorney	 fees	 on	 the	
amount	 the	 jury	 awarded	 Howard	 as	 his	 share	 of	 the	 fee	 in	
the	 Jurado	 case,	 reasoning	 that	 this	 amount	 did	 not	 qualify	 as	
“wages”	 under	 the	 NWpCa.	 Under	 the	 NWpCa,	 “[w]ages	
shall	 mean	 compensation	 for	 labor	 or	 services	 rendered	 by	 an	
employee	 .	 .	 .	when	previously	 agreed	 to	 and	 conditions	 stipu-
lated	 have	 been	 met	 by	 the	 employee,	 whether	 the	 amount	 is	
determined	 on	 a	 time,	 task,	 fee,	 commission,	 or	 other	 basis.”27	
a	 bonus	 can	 qualify	 as	 wages	 if	 the	 employer	 and	 employee	
agreed	to	it	in	advance.28

Howard	 argues	 on	 appeal	 that	 the	 jury	 award	 of	 the	 fee	 in	
the	Jurado	case	meets	 the	definition	of	wages	under	 the	statute	
because	 it	 was	 a	 bonus	 agreed	 to	 by	 the	 parties	 for	 which	 all	
conditions	were	met.	He	contends	that	 it	 is	unreasonable	not	 to	
treat	his	claim	to	25	percent	of	that	fee	as	a	“bonus”	in	the	same	
manner	as	his	claim	to	25	percent	of	the	fee	in	the	Christiansen	
case.	He	further	argues	that	the	fact	that	the	money	at	issue	was	
held	 by	 the	 phelps	 County	 Court	 is	 irrelevant	 because	 palagi	
denied	 the	existence	of	 the	2002	oral	agreement,	and	 that	 thus,	
even	 if	Law	offices	 had	 received	 the	 fee	 in	 the	 Jurado	 case,	 it	
would	not	have	paid	Howard	a	25-percent	share.

the	 oral	 agreement	 between	 Howard	 and	 Law	 offices	 with	
respect	 to	 division	 of	 the	 fee	 in	 the	 Jurado case,	 as	 described	
by	Howard,	had	not	ripened	into	a	claim	for	wages	at	 the	 time	
of	 trial.	 Howard’s	 own	 testimony	 indicates	 that	 he	 was	 not	
paid	 his	 share	 of	 the	 fee	 in	 the	 barker	 case	 until	 the	 fee	 was	
actually	 received	 by	 Law	 offices.	 His	 testimony	 also	 clearly	
indicates	 that	 he	 did	 not	 expect	 to	 receive	 a	 share	 of	 the	 fee	
in	 the	 Christiansen	 case	 until	 it	 was	 received	 by	 Law	 offices.	

25	 §	48-1231.
26	 Id.
27	 §	48-1229(4).
28	 see	 Knutson v. Snyder Industries, Inc.,	 231	 Neb.	 374,	 436	 N.W.2d	 496	

(1989).



In	 characterizing	 his	 successful	 NWpCa	 claim	 on	 that	 fee,	
Howard’s	 brief	 states	 that	 Law	 offices	 received	 the	 fee	 in	
December	2004	and	“failed	to	pay	[him]	25%	of	the	fee	within 
thirty (30) days of said date.”29	as	we	view	the	record,	Howard	
had	 no	 viable	 claim	 to	 a	 portion	 of	 the	 fee	 in	 the	 Jurado	 case	
until	it	was	received	by	Law	offices,	which	has	not	yet	occurred	
because	both	parties	agreed	that	 it	would	be	held	in	the	phelps	
County	Court	pending	resolution	of	their	litigation.	the	district	
court	 did	 not	 err	 in	 denying	 Howard’s	 NWpCa	 claims	 with	
respect	to	the	fee	in	the	Jurado	case.

because	 Howard	 did	 receive	 an	 award	 of	 attorney	 fees	 and	
costs	 as	 to	 his	 share	 of	 the	 fee	 in	 the	 Christiansen	 case,	 we	
address	 his	 argument	 that	 the	 court	 should	 have	 ordered	 Law	
offices	 to	 pay	 an	 additional	 amount	 to	 the	 common	 schools	
fund.	 the	 NWpCa	 provides	 that	 if	 an	 employee	 secures		
judgment	 on	 a	 wage	 collection	 claim,	 the	 court	 may	 order	
the	 employer	 to	 pay	 an	 amount	 equal	 to	 one	 or	 two	 times	 the	
amount	 of	 the	 judgment	 to	 the	 common	 schools	 fund.30	 It	 is	
within	the	court’s	discretion	whether	to	order	such	a	payment.31	
Whether	or	not	 the	parties	had	an	agreement	whereby	Howard	
would	 receive	a	percentage	of	 the	 fee	 in	 the	Christiansen	case	
was	 disputed	 at	 trial.	although	 the	 jury	 resolved	 this	 issue	 in	
Howard’s	 favor,	 we	 conclude	 that	 the	 district	 court	 did	 not	
abuse	its	discretion	in	declining	to	order	Law	offices	to	pay	an	
amount	to	the	common	schools	fund	under	§	48-1232.

(d)	breach	of	Fiduciary	Duty
In	its	cross-appeal,	Law	offices	argues	that	the	district	court	

erred	 in	 directing	 a	 verdict	 against	 Law	 offices	 on	 its	 claim	
that	 Howard	 breached	 a	 fiduciary	 duty	 by	 communicating	
with	Jurado	regarding	his	decision	 to	 leave	 the	firm	while	still	
employed	by	Law	offices.	 In	 sustaining	Howard’s	motion,	 the	
district	 court	 noted	 that	 there	 was	 no	 evidence	 that	 Howard’s	
conduct	 was	 the	 proximate	 cause	 of	 any	 damage	 to	 Law	

29	 brief	for	appellant	in	case	No.	s-06-664	at	31	(emphasis	supplied).
30	 §	48-1232.
31	 Morris v. Rochester Midland Corp.,	 259	 Neb.	 870,	 612	 N.W.2d	 921	

(2000).

	 LaW	oFFICes	oF	roNaLD	J.	paLagI	v.	HoWarD	 353

	 Cite	as	275	Neb.	334



354	 275	Nebraska	reports

offices.	as	noted,	Jurado	testified	that	she	would	have	retained	
Howard	 to	 conclude	 her	 case	 regardless	 of	 when	 she	 learned	
that	he	was	 leaving	Law	offices,	 and	 regardless	of	any	efforts	
by	Law	offices	to	discourage	her	from	doing	so.

relying	 on	 a	 Utah	 case32	 and	 this	 court’s	 inherent	 author-
ity	 to	 regulate	 lawyers	 and	 the	 practice	 of	 law,	 Law	 offices	
argues	 that	 Howard’s	 communication	 with	 Jurado	 in	 his	 own	
behalf	 while	 still	 an	 employee	 of	 Law	 offices	 warrants	 “two	
possible	 remedies:	 disgorgement	 of	 any	 amounts	 awarded	 to	
Howard	from	the	Jurado	case,	or	reimbursement	to	the	firm	of	
the	$247,852.00	that	is	specifically	related	to	the	provisions	of	
the	 [attorney’s]	 agreement	 relating	 to	 post-termination	 legal	
fees.”33	 In	 the	 Utah	 case,	 an	 associate	 attorney	 had	 secretly	
represented	 clients	 and	 retained	 fees	 while	 employed	 by	 a	
law	firm,	using	the	firm’s	resources	 to	do	so.	Finding	that	 this	
conduct	 breached	 a	 fiduciary	duty	owed	 to	 the	 firm,	 the	 court	
ordered	him	to	disgorge	all	fees	collected	from	the	undisclosed	
clients	while	 still	 employed	by	 the	 firm.	the	 court	 denied	 the	
firm’s	 request	 for	 total	 forfeiture	 of	 all	 compensation	 paid	
to	 the	 associate	 during	 the	 period	 when	 the	 breach	 occurred,	
concluding	 that	 the	 circumstances	 did	 not	 require	 “such	 a	
harsh	remedy.”34

We	 do	 not	 read	 this	 case	 to	 support	 Law	 offices’	 apparent	
contention	 that	 causation	 is	 not	 an	 element	 of	 a	 claim	 based	
upon	 an	 alleged	 breach	 of	 a	 fiduciary	 duty.	 Indeed,	 a	 subse-
quent	 decision	 by	 a	 U.s.	 District	 Court	 applied	 Utah	 law	 and	
specifically	 discussed	 evidence	 of	 causation	 in	 denying	 sum-
mary	 judgment	on	a	breach	of	 fiduciary	duty	claim.35	We	note	
that	 Howard	 has	 not	 retained	 fees	 from	 his	 representation	 of	
Jurado,	and	he	will	receive	only	those	portions	of	 the	total	fee	
specifically	 awarded	 to	 him	 in	 this	 case	 and	 the	 action	 in	 the	
district	 court	 for	 buffalo	 County.	 We	 conclude	 on	 the	 basis	
of	 this	 record	 that	 the	 district	 court	 did	 not	 err	 in	 granting	

32	 Prince, Yeates & Geldzahler v. Young,	94	p.3d	179	(Utah	2004).
33	 brief	for	appellee	on	cross-appeal	in	case	No.	s-06-664	at	10.
34	 Prince, Yeates & Geldzahler v. Young, supra note	32,	94	p.3d	at	185.
35	 Farm Bureau Life Ins. v. American Nat. Ins. Co.,	505	F.	supp.	2d	1178	(D.	

Utah	2007),	citing	Prince, Yeates & Geldzahler v. Young, supra	note	32.
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Howard’s	 motion	 for	 directed	 verdict	 with	 respect	 to	 Law	
offices’	claim	of	breach	of	fiduciary	duty.

(e)	remaining	assignments	of	error
[8]	an	appellate	court	is	not	obligated	to	engage	in	an	analy-

sis	 that	 is	not	necessary	 to	 adjudicate	 the	case	and	controversy	
before	 it.36	 In	 light	 of	 our	 determinations	 that	 Law	 offices	 is	
not	 entitled	 to	 recover	 on	 its	 breach	 of	 contract	 and	 breach	 of	
fiduciary	 claims	 and	 that	 Howard	 is	 to	 retain	 his	 judgment	 on	
the	counterclaims,	as	modified,	it	is	unnecessary	for	us	to	reach	
the	remaining	assignments	of	error.

IV.	Case	No.	s-06-384
this	 is	 an	 appeal	 by	Law	offices	 from	 the	dismissal	 of	 the	

second	action	which	it	filed	against	Howard	in	the	district	court	
for	 Douglas	 County.	 It	 sought	 to	 enforce	 the	 provision	 of	 the	
attorney’s	 agreement	 which	 required	 Howard	 to	 assign	 fees	
received	 from	 former	 clients	 of	 the	 firm	 if	 he	 performed	 ser-
vices	for	such	clients,	at	their	request,	after	he	left	the	firm.	the	
district	 court	 sustained	Howard’s	motion	 to	dismiss,	 reasoning	
that	 the	 case	 involved	 the	 same	 parties	 and	 the	 same	 issues	
presented	 in	 the	 previously	 filed	 action.	 Law	 offices	 does	 not	
dispute	 this,	 and	 concedes	 in	 its	 brief	 that	 “it	 could	 well	 be	
argued	that	Law	offices	has	not	been	prejudiced	by	the	court’s	
dismissal.”37	 but	 it	 argues	 that	 the	 dismissal	 with	 prejudice	
“might	 be	 construed	 as	 limiting	 Law	 offices’	 remedies	 down	
the	road.”38

Without	speculating	as	to	the	nature	of	such	remedies	or	 the	
length	 of	 the	 road,	 we	 conclude	 that	 the	 district	 court	 did	 not	
err	 in	dismissing	this	action.	In	general,	 the	 law	does	not	favor	
piecemeal	 litigation	 of	 disputes.39	 In	 this	 action,	 Law	 offices	
sought	to	enforce	the	same	contractual	restrictions	on	Howard’s	

36	 In re Trust Created by Hansen,	274	Neb.	199,	739	N.W.2d	170	(2007).
37	 brief	for	appellee	on	cross-appeal	in	case	No.	s-06-664	at	13.
38	 Id.
39	 see,	e.g.,	Smith v. Lincoln Meadows Homeowners Assn.,	267	Neb.	849,	678	

N.W.2d	 726	 (2004);	 J.B. Contracting Servs. v. Universal Surety Co., 261	
Neb.	586,	624	N.W.2d	13	(2001).
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right	 to	 retain	 fees	 after	 leaving	 the	 firm	 that	 were	 at	 issue	 in	
the	 previously	 filed	 action	 which	 was	 tried	 to	 conclusion.	 We	
have	 found	 those	 restrictions	 to	 be	 contrary	 to	 public	 policy	
and	unenforceable	in	our	disposition	of	case	No.	s-06-664. We	
affirm	the	order	of	dismissal	in	this	case.

V.	CoNCLUsIoN
For	 the	 reasons	 discussed,	 the	 appeal	 in	 case	 No.	 s-07-757	

is	 dismissed	 for	 lack	 of	 appellate	 jurisdiction.	 Upon	 issuance	
of	our	mandate,	 the	final	order	of	 the	district	court	will	 require	
the	 clerk	 of	 the	 phelps	 County	 Court	 to	 disburse	 the	 $780,000	
fee	 in	 the	 Jurado	 case	 which	 has	 been	 held	 in	 an	 interest-
	bearing	account	pursuant	to	the	stipulation	of	the	parties.	of	this	
amount,	 Law	 offices	 will	 receive	 $746,250	 plus	 95.68	 percent	
of	 the	 accrued	 interest,	 and	 Howard	 will	 receive	 $33,750	 plus	
4.32	percent	of	the	accrued	interest.

In	 case	 No.	 s-06-664,	 we	 reverse	 and	 vacate	 the	 judgment	
in	favor	of	Law	offices,	based	upon	our	determination	that	 the	
contractual	restrictions	which	it	sought	to	place	upon	Howard’s	
practice	 of	 law	 after	 leaving	 the	 firm	 are	 contrary	 to	 public	
policy	and	unenforceable.	as	to	Howard’s	counterclaim	seeking	
25	 percent	 of	 the	 fee	 in	 the	 Jurado	 case	 paid	 to	 Law	 offices,	
we	 reduce	 the	 amount	 from	 $195,000	 to	 $186,562.50	 in	 order	
to	 prevent	 a	 double	 recovery	 and	 affirm	 as	 modified.	 as	 to	
Howard’s	 counterclaim	 seeking	 25	 percent	 of	 the	 fee	 in	 the	
Christiansen	case	paid	 to	Law	offices,	we	affirm	the	 judgment	
of	 $16,625	 and	 the	 award	 of	 $4,156.25	 in	 costs	 and	 attorney	
fees	under	the	NWpCa.

Finally,	 in	 case	 No.	 s-06-384, we	 affirm	 the	 judgment	 of	
dismissal	entered	by	the	district	court.
	 Judgment	in	no.	S-06-384	affirmed.
	 Judgment	in	no.	S-06-664	reverSed	and	vacated		
	 in	part,	and	in	part	affirmed	aS	modified.
	 appeaL	in	no.	S-07-757	diSmiSSed.



State	of	nebraSka	ex	reL.	counSeL	for	diScipLine	
of	the	nebraSka	Supreme	court,	reLator,	

v.	brent	r.	wadman,	reSpondent.
746	N.W.2d	681

Filed	april	4,	2008.				No.	s-06-1213.

	 1.	 Disciplinary Proceedings.	a	proceeding	to	discipline	an	attorney	is	a	trial	de	novo	
on	the	record.

	 2.	 Disciplinary Proceedings: Proof.	to	sustain	a	charge	in	a	disciplinary	proceeding	
against	an	attorney,	a	charge	must	be	supported	by	clear	and	convincing	evidence.

	 3.	 Disciplinary Proceedings.	Violation	of	a	disciplinary	rule	concerning	the	practice	
of	law	is	a	ground	for	discipline.

	 4	 	____.	the	basic	 issues	 in	a	disciplinary	proceeding	against	a	 lawyer	are	whether	
discipline	should	be	imposed	and,	if	so,	the	type	of	discipline	appropriate	under	the	
circumstances.

	 5.	 ____.	Neb.	Ct.	r.	of	Discipline	4	(rev.	2004)	provides	that	the	following	may	be	
considered	by	the	Nebraska	supreme	Court	as	sanctions	for	attorney	misconduct:	
(1)	 disbarment;	 (2)	 suspension	 for	 a	 fixed	 period	 of	 time;	 (3)	 probation	 in	 lieu	
of	 or	 subsequent	 to	 suspension,	 on	 such	 terms	 as	 the	 court	 may	 designate;	 (4)	
censure	and	reprimand;	or	(5)	temporary	suspension.

	 6.	 ____.	each	case	justifying	the	discipline	of	an	attorney	must	be	evaluated	individu-
ally	in	light	of	the	particular	facts	and	circumstances	of	that	case.

	 7.	 ____.	to	 determine	 whether	 and	 to	 what	 extent	 discipline	 should	 be	 imposed	 in	
a	 lawyer	 discipline	 proceeding,	 the	 Nebraska	 supreme	 Court	 considers	 the	 fol-
lowing	factors:	(1)	the	nature	of	the	offense,	(2)	the	need	for	deterring	others,	(3)	
the	maintenance	of	 the	reputation	of	 the	bar	as	a	whole,	 (4)	 the	protection	of	 the	
public,	(5)	the	attitude	of	the	offender	generally,	and	(6)	the	offender’s	present	or	
future	fitness	to	continue	in	the	practice	of	law.

	 8.	 ____.	 For	 purposes	 of	 determining	 the	 proper	 discipline	 of	 an	 attorney,	 the	
Nebraska	supreme	Court	considers	the	attorney’s	acts	both	underlying	the	events	
of	the	case	and	throughout	the	proceeding.

	 9.	 ____.	the	 determination	 of	 an	 appropriate	 penalty	 to	 be	 imposed	 on	 an	 attorney	
requires	consideration	of	any	aggravating	and	mitigating	factors.

10.	 ____.	 Cumulative	 acts	 of	 attorney	 misconduct	 are	 distinguishable	 from	 isolated	
incidents,	therefore	justifying	more	serious	sanctions.

original	action.	Judgment	of	suspension.

John	W.	steele,	assistant	Counsel	for	Discipline,	for	relator.

No	appearance	for	respondent.

heavican,	 C.J.,	 wright,	 connoLLy,	 gerrard,	 Stephan,	
mccormack,	and	miLLer-Lerman,	JJ.

	 state	ex	reL.	CoUNseL	For	DIs.	v.	WaDMaN	 357

	 Cite	as	275	Neb.	357



358	 275	Nebraska	reports

per	curiam.
INtroDUCtIoN

on	 october	 31,	 2006,	 formal	 charges	 were	 filed	 by	 the	
office	 of	 the	 Counsel	 for	 Discipline,	 relator,	 against	 brent	 r.	
Wadman,	 respondent.	 “additional	 Formal	 Charges”	 were	 filed	
subsequently	 thereto.	the	collective	formal	charges	effectively	
set	 forth	 two	 counts	 that	 included	 allegations	 that	 respondent	
violated	 the	 following	 provisions	 of	 the	 Code	 of	 professional	
responsibility:	 Canon	 1,	 Dr	 1-102(a)(1)	 (violating	 disciplin-
ary	 rule)	 and	 Dr	 1-102(a)(5)	 (engaging	 in	 conduct	 prejudi-
cial	 to	 administration	 of	 justice);	 Canon	 6,	 Dr	 6-101(a)(3)	
(neglecting	 legal	 matter);	 and	 Canon	 7,	 Dr	 7-101(a)(2)	 (fail-
ing	 to	 carry	 out	 contract	 of	 employment	 for	 professional	 ser-
vices),	 as	 well	 as	 his	 oath	 of	 office	 as	 an	 attorney,	 Neb.	 rev.	
stat.	 §	 7-104	 (reissue	 1997).	 respondent’s	 answer	 disputed	
certain	of	the	allegations.

a	referee	was	appointed,	and	on	april	26,	2007,	a	 referee’s	
hearing	 was	 held.	 a	 total	 of	 21	 exhibits	 were	 received	 into	
evidence,	and	respondent	testified.	the	referee	filed	a	report	on	
June	 1.	 With	 respect	 to	 the	 formal	 charges,	 the	 referee	 found	
that	 respondent’s	 conduct	 had	 violated	 Dr	 1-102(a)(1)	 and	
(5),	Dr	6-101(a)(3),	and	Dr	7-101(a)(2).	the	referee	did	not	
make	 any	 findings	 regarding	 the	 allegation	 that	 respondent’s	
conduct	 had	 violated	 his	 oath	 of	 office	 as	 an	 attorney.	 With	
regard	 to	 the	 discipline	 to	 be	 imposed,	 the	 referee	 recom-
mended	that	respondent	be	publicly	reprimanded.

Neither	 relator	 nor	 respondent	 filed	 exceptions	 to	 the	 ref-
eree’s	 report.	 on	 June	 11,	 2007,	 relator	 filed	 a	 motion	 for	
judgment	 on	 the	 pleadings	 under	 Neb.	 Ct.	 r.	 of	 Discipline	
10(L)	 (rev.	 2005).	 the	 motion	 was	 not	 opposed.	 on	 July	 18,	
we	 granted	 the	 motion	 for	 judgment	 on	 the	 pleadings	 in	 part,	
ordering	 that	 the	 facts	 found	by	 the	 referee	were	“accepted	as	
facts	established	in	the	case,”	and	we	found	that	respondent	had	
violated	 the	 code	 provisions	 as	 alleged	 in	 the	 formal	 charges.	
We	 ordered	 that	 the	 case	 should	 proceed	 to	 briefing	 and	 oral	
argument	limited	to	the	issue	of	the	appropriate	discipline.	We	
now	impose	discipline	as	indicated	below.



stateMeNt	oF	FaCts
the	substance	of	the	referee’s	findings	may	be	summarized	as	

follows:	respondent	was	admitted	to	the	practice	of	law	in	the	
state	of	Nebraska	on	april	23,	2001.	respondent	was	engaged	
in	the	private	practice	of	law	in	Nebraska	from	2001	until	early	
2005.	 In	 early	 2005,	 he	 closed	 his	 private	 practice	 and	 began	
working	as	 in-house	counsel	 to	a	Nebraska	business,	where	he	
was	still	employed	at	the	time	of	the	referee’s	hearing.

With	regard	to	the	allegations	contained	in	the	formal	charges,	
the	referee	found	that	respondent	had	been	retained	to	represent	
eloise	Johnson	 in	a	personal	 injury	case.	respondent	 filed	suit	
on	 behalf	 of	 Johnson	 in	 the	 county	 court	 for	 Douglas	 County.	
thereafter,	 respondent	 did	 not	 respond	 to	 a	 motion	 for	 sum-
mary	judgment	filed	by	the	defendant,	and	he	did	not	attend	the	
summary	 judgment	 hearing	 at	 which	 the	 county	 court	 entered	
summary	 judgment	 in	 favor	 of	 the	 defendant	 and	 dismissed	
Johnson’s	 personal	 injury	 action.	 respondent	 testified	 to	 the	
effect	 that	 he	 had	 moved	 offices	 and	 that	 he	 did	 not	 receive	
notice	of	a	change	in	the	date	for	 the	summary	judgment	hear-
ing	 until	 after	 the	 hearing	 had	 been	 held	 and	 the	 motion	 had	
been	 granted.	 respondent	 admitted	 that	 although	 he	 advised	
Johnson	 that	 the	 defendant	 had	 filed	 a	 motion	 for	 summary	
judgment,	he	did	not	tell	her	that	the	motion	had	been	sustained	
or	that	her	case	had	been	dismissed.

With	 regard	 to	 the	 allegations	 contained	 in	 the	 “additional	
Formal	 Charges,”	 the	 referee	 found	 that	 respondent	 had	 been	
retained	to	represent	thomas	smith-perkins	in	a	personal	injury	
case.	although	respondent	did	engage	in	some	initial	investiga-
tory	 work	 on	 behalf	 of	 smith-perkins,	 respondent	 did	 not	 take	
any	other	action	with	regard	to	smith-perkins’	alleged	personal	
injury	claim.	although	 the	“additional	Formal	Charges”	allege	
that	smith-perkins’	personal	injury	claim	was	now	time	barred,	
the	 referee’s	 report	 does	 not	 contain	 a	 finding	 with	 respect	 to	
that	allegation.

the	 referee’s	 report	 summarized	 respondent’s	 testimony	 at	
the	 hearing	 wherein	 respondent	 effectively	 stated	 that	 he	 did	
not	 feel	 competent	 to	 handle	 personal	 injury	 cases	 and	 that	 it	
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was	 for	 that	 reason	 that	he	 closed	his	private	practice	 in	2005	
and	 began	 working	 as	 in-house	 counsel	 to	 a	 business.	 the	
referee	 found	 that	at	 the	 time	of	 the	 referee	hearing,	 there	had	
been	“no	further	allegations	of	wrong	doing	[sic]	since	[respon-
dent]	left	private	practice.”

although	 it	 was	 not	 specifically	 identified	 by	 the	 referee	 as	
an	 aggravating	 factor,	 the	 referee	 found	 that	 respondent	 had	
been	the	subject	of	two	prior	disciplinary	proceedings	generally	
involving	 the	 neglect	 of	 three	 separate	 clients’	 matters	 while	
he	 was	 engaged	 in	 private	 practice.	the	 prior	 proceedings	 had	
resulted	 in	 respondent’s	 receiving	 private	 reprimands	 on	 May	
17,	2005,	and	on	april	12,	2006.	the	referee	also	found	certain	
facts	 that	 can	 be	 characterized	 as	 mitigating	 factors,	 including	
respondent’s	 cooperation	 with	 relator	 during	 the	 disciplinary	
proceedings,	 respondent’s	admission	of	many	of	 the	allegations	
contained	 within	 the	 formal	 charges	 and	 “additional	 Formal	
Charges,”	 and	 respondent’s	 acknowledging	 responsibility	 for	
his	actions.

based	upon	the	evidence	offered	during	the	hearing,	the	ref-
eree	 found	by	 clear	 and	 convincing	 evidence	 that	 respondent’s	
actions	 constituted	 a	 violation	 of	 the	 following	 provisions	 of	
the	 Code	 of	 professional	 responsibility:	 Dr	 1-102(a)(1)	 and	
(5),	Dr	6-101(a)(3),	and	Dr	7-102(a)(2).	With	 respect	 to	 the	
discipline	 that	 ought	 to	 be	 imposed,	 the	 referee	 recommended	
that	respondent	be	publicly	reprimanded.

as	 noted	 above,	 no	 objections	 were	 filed	 to	 the	 referee’s	
report.	 on	 June	 11,	 2007,	 relator	 filed	 a	 motion	 for	 judgment	
on	 the	pleadings.	on	July	18,	 this	court	granted	 the	motion	 in	
part,	adopting	the	referee’s	findings	and	setting	for	briefing	and	
oral	argument	the	issue	of	the	appropriate	discipline.

assIgNMeNt	oF	error
the	 only	 issue	 before	 the	 court	 is	 the	 appropriate	 discipline	

to	be	entered	against	respondent.

staNDarDs	oF	reVeW
[1,2]	a	proceeding	to	discipline	an	attorney	is	a	trial	de	novo	

on	 the	 record.	 State ex rel. Counsel for Dis. v. Pinard-Cronin,	
274	 Neb.	 851,	 743	 N.W.2d	 649	 (2008).	to	 sustain	 a	 charge	 in	



a	disciplinary	proceeding	against	an	attorney,	a	charge	must	be	
supported	by	clear	and	convincing	evidence.	Id.

aNaLYsIs
Findings.

We	 note	 that	 all	 of	 respondent’s	 conduct	 at	 issue	 in	
this	 case	 occurred	 prior	 to	 the	 september	 1,	 2005,	 effec-
tive	 date	 of	 the	 Nebraska	 rules	 of	 professional	 Conduct	
and	 is,	 therefore,	 governed	 by	 the	 now-superseded	 Code	 of	
professional	responsibility.

[3]	a	 proceeding	 to	 discipline	 an	 attorney	 is	 a	 trial	 de	 novo	
on	 the	 record.	 State ex rel. Counsel for Dis. v. Pinard-Cronin,	
supra.	to	 sustain	 a	 charge	 in	 a	 disciplinary	 proceeding	 against	
an	 attorney,	 a	 charge	 must	 be	 supported	 by	 clear	 and	 convinc-
ing	evidence.	Id.	Violation	of	a	disciplinary	rule	concerning	the	
practice	of	law	is	a	ground	for	discipline.	Id.

as	 previously	 noted,	 there	 were	 no	 exceptions	 filed	 to	 the	
referee’s	 report	 in	 this	 case,	 and	 in	 an	 earlier	 order,	 this	
court	 adopted	 the	 findings	 of	 the	 referee.	 given	 this	 record,	
we	 find	 clear	 and	 convincing	 evidence	 that	 respondent’s	 con-
duct,	 set	 forth	 above,	 violated	 the	 following	 provisions	 of	 the	
Code	 of	 professional	 responsibility:	 Dr	 1-102(a)(1)	 and	 (5),	
Dr	 6-101(a)(3),	 and	 Dr	 7-101(a)(2).	 We	 also	 conclude	 that	
by	 virtue	 of	 respondent’s	 conduct,	 respondent	 has	 violated	 his	
oath	of	office	as	an	attorney.	see	§	7-104.

Factors Affecting Discipline to Be Imposed.
[4,5]	 We	 have	 stated	 that	 the	 basic	 issues	 in	 a	 disciplinary	

proceeding	 against	 a	 lawyer	 are	 whether	 discipline	 should	 be	
imposed	and,	if	so,	 the	type	of	discipline	appropriate	under	the	
circumstances.	 State ex rel. Counsel for Dis. v. Dortch,	 273	
Neb.	667,	731	N.W.2d	594	(2007).	Neb.	Ct.	r.	of	Discipline	4	
(rev.	 2004)	 provides	 that	 the	 following	 may	 be	 considered	 by	
the	court	as	 sanctions	 for	attorney	misconduct:	 (1)	disbarment;	
(2)	 suspension	 for	 a	 fixed	period	of	 time;	 (3)	probation	 in	 lieu	
of	or	subsequent	to	suspension,	on	such	terms	as	the	court	may	
designate;	(4)	censure	and	reprimand;	or	(5)	temporary	suspen-
sion.	see,	also,	rule	10(N).

[6,7]	With	respect	to	the	imposition	of	attorney	discipline	in	
an	 individual	 case,	 we	 have	 stated	 that	 “[e]ach	 case	 justifying	
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the	discipline	of	 an	 attorney	must	 be	 evaluated	 individually	 in	
light	 of	 the	 particular	 facts	 and	 circumstances	 of	 that	 case.”	
State ex rel. Counsel for Dis. v.	 Petersen,	 272	 Neb.	 975,	 982,	
725	 N.W.2d	 845,	 851	 (2007).	 to	 determine	 whether	 and	 to	
what	 extent	 discipline	 should	 be	 imposed	 in	 a	 lawyer	 disci-
pline	 proceeding,	 this	 court	 considers	 the	 following	 factors:	
(1)	 the	nature	of	 the	offense,	 (2)	 the	need	 for	deterring	others,	
(3)	 the	 maintenance	 of	 the	 reputation	 of	 the	 bar	 as	 a	 whole,	
(4)	the	protection	of	the	public,	(5)	the	attitude	of	the	offender	
generally,	 and	 (6)	 the	 offender’s	 present	 or	 future	 fitness	 to	
continue	in	the	practice	of	law.	State ex rel. Counsel for Dis. v. 
Dortch,	supra.

[8,9]	For	purposes	of	determining	the	proper	discipline	of	an	
attorney,	 this	 court	 considers	 the	 attorney’s	 acts	 both	 underly-
ing	 the	 events	 of	 the	 case	 and	 throughout	 the	 proceeding.	 Id.	
We	have	noted	that	the	determination	of	an	appropriate	penalty	
to	be	imposed	on	an	attorney	also	requires	consideration	of	any	
aggravating	and	mitigating	factors.	Id.

Discipline to Be Imposed.
[10]	 the	 evidence	 in	 this	 case	 establishes	 that	 respondent	

has	neglected	 two	clients’	 legal	matters,	 and	 this	 court	 is	 seri-
ously	concerned	with	 respondent’s	 repeated	neglect	of	matters	
entrusted	 to	 him.	 see	 State ex rel. Counsel for Dis. v. Sipple,	
265	 Neb.	 890,	 902,	 660	 N.W.2d	 502,	 512	 (2003)	 (discussing	
attorney’s	prior	private	 reprimands	and	stating	 that	“[w]e	have	
held	 that	 cumulative	 acts	 of	 attorney	 misconduct	 are	 distin-
guishable	 from	 isolated	 incidents,	 therefore	 justifying	 more	
serious	 sanctions”).	 In	 this	 connection,	 we	 take	 into	 consider-
ation	and	find	troubling	the	facts	that	in	addition	to	the	present	
proceedings,	 respondent	 has	 twice	 been	 previously	 privately	
reprimanded	for	his	conduct	with	respect	 to	three	clients’	mat-
ters	 and	 that	 he	 effectively	 misrepresented	 to	 Johnson	 the	 sta-
tus	of	her	case.	as	mitigating	 factors,	we	note	 that	 respondent	
cooperated	 with	 relator	 during	 the	 disciplinary	 proceedings,	
admitted	 many	 of	 the	 allegations	 contained	 within	 the	 formal	
charges	 and	 “additional	 Formal	 Charges,”	 and	 acknowledged	
responsibility	for	his	actions.	the	evidence	also	establishes	that	
respondent	is	no	longer	engaged	in	the	private	practice	of	law.



Upon	 due	 consideration	 of	 the	 record,	 the	 court	 finds	 that	
respondent	 should	 be	 and	 hereby	 is	 suspended	 from	 the	 prac-
tice	 of	 law	 for	 a	 period	 of	 6	 months,	 effective	 immediately.	
respondent	shall	comply	with	Neb.	Ct.	r.	of	Discipline	16	(rev.	
2004),	and	upon	failure	to	do	so,	he	shall	be	subject	to	punish-
ment	 for	 contempt	 of	 this	 court.	 at	 the	 end	 of	 the	 6-month	
suspension	period,	respondent	may	apply	to	be	reinstated	to	the	
practice	of	 law,	provided	 that	 respondent	has	demonstrated	his	
compliance	 with	 rule	 16,	 and	 further	 provided	 that	 relator	 has	
not	 notified	 this	 court	 that	 respondent	 has	 violated	 any	 disci-
plinary	rule	during	his	suspension.

CoNCLUsIoN
We	 find	 by	 clear	 and	 convincing	 evidence	 that	 respon-

dent	 violated	 Dr	 1-102(a)(1)	 and	 (5),	 Dr	 6-101(a)(3),	
Dr	 7-101(a)(2),	 and	 his	 oath	 of	 office	 as	 an	 attorney.	 It	 is	
the	 judgment	 of	 this	 court	 that	 respondent	 be	 suspended	 from	
the	practice	of	 law	for	a	period	of	6	months.	respondent	shall	
comply	 with	 rule	 16,	 and	 upon	 failure	 to	 do	 so,	 he	 shall	 be	
subject	to	punishment	for	contempt	of	this	court.	Furthermore,	
respondent	is	directed	to	pay	costs	and	expenses	in	accordance	
with	 Neb.	 rev.	 stat.	 §§	 7-114	 and	 7-115	 (reissue	 1997),	 rule	
10(p),	 and	 Neb.	 Ct.	 r.	 of	 Discipline	 23	 (rev.	 2001),	 within	
60	days	 after	 an	order	 imposing	costs	 and	expenses,	 if	 any,	 is	
entered	by	this	court.

Judgment	of	SuSpenSion.

State	of	nebraSka,	appeLLee,	v.	danieL	t.	
rodriguez-torreS,	appeLLant.

746	N.W.2d	686

Filed	april	4,	2008.				No.	s-06-1351.

	 1.	 Jurisdiction: Appeal and Error.	 a	 jurisdictional	 question	 which	 does	 not	
involve	a	factual	dispute	is	determined	by	an	appellate	court	as	a	matter	of	law.

	 2.	 Judgments: Statutes: Appeal and Error.	 to	 the	 extent	 an	 appeal	 calls	 for	
statutory	 interpretation	 or	 presents	 questions	 of	 law,	 an	 appellate	 court	 must	
reach	 an	 independent	 conclusion	 irrespective	 of	 the	 determination	 made	 by	 the	
court	below.
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	 3.	 Jurisdiction: Appeal and Error.	 before	 reaching	 the	 legal	 issues	 presented	 for	
review,	it	is	the	duty	of	an	appellate	court	to	determine	whether	it	has	jurisdiction	
over	the	matter	before	it.

	 4.	 Statutes: Appeal and Error.	 statutory	 interpretation	 presents	 a	 question	 of	 law,	
for	which	an	appellate	court	has	an	obligation	to	reach	an	independent	conclusion	
irrespective	of	the	determination	made	by	the	court	below.

	 5.	 ____:	 ____.	 statutory	 language	 is	 to	 be	 given	 its	 plain	 and	 ordinary	 meaning,	
and	an	appellate	court	will	not	resort	to	interpretation	to	ascertain	the	meaning	of	
statutory	words	which	are	plain,	direct,	and	unambiguous.

appeal	from	the	District	Court	for	Douglas	County:	J.	patrick	
muLLen,	Judge.	remanded	with	directions.

Michael	 D.	 Nelson	 and	 Cathy	 r.	 saathoff,	 of	 Nelson	 Law,	
L.L.C.,	for	appellant.

Jon	 bruning,	 attorney	 general,	 James	 D.	 smith,	 and,	 on	
brief,	susan	J.	gustafson	for	appellee.

heavican,	 C.J.,	 wright,	 connoLLy,	 gerrard,	 Stephan,	
mccormack,	and	miLLer-Lerman,	JJ.

mccormack,	J.
NatUre	oF	Case

Daniel	t.	 rodriguez-torres	 appeals	 from	 the	 district	 court’s	
denial	 of	 his	 motion	 to	 vacate	 judgment	 and	 allow	 for	 with-
drawal	of	his	guilty	pleas.	the	main	question	presented	by	this	
appeal	 is	 whether	 rodriguez-torres	 is	 entitled	 to	 withdraw	 his	
guilty	 pleas	 for	 two	 separate	 convictions	 after	 having	 already	
served	his	sentences,	because,	he	claims,	he	was	not	advised	that	
his	 convictions	 could	 result	 in	 deportation.	 the	 other	 question	
presented	 by	 this	 appeal	 is	 whether	 rodriguez-torres	 received	
effective	assistance	of	counsel.

baCkgroUND
Following	a	plea	of	guilty,	rodriguez-torres	was	convicted	in	

January	1997	of	possession	of	a	controlled	substance,	a	Class	IV	
felony.	 rodriguez-torres	 was	 sentenced	 to	 2	 years’	 supervised	
probation.	 rodriguez-torres	 was	 subsequently	 charged	 with	
possession	of	a	controlled	substance	and	violation	of	probation.	
He	pled	guilty	to	violation	of	probation	and	was	sentenced	to	1	
year’s	 imprisonment.	 rodriguez-torres	 did	 not	 perfect	 a	 direct	
appeal	of	either	conviction.



In	July	2006,	rodriguez-torres	filed	a	motion	to	vacate	judg-
ment	and	allow	for	withdrawal	of	guilty	pleas.	He	alleged	that	
as	 a	 result	 of	 his	 guilty	 pleas	 in	 1997	 and	 1999,	 he	 became	
deportable	 by	 the	 bureau	 of	 Citizenship	 and	 Immigration	
services.	 rodriguez-torres	 alleged	 that	 he	 was	 not	 advised	 of	
the	effect	his	guilty	pleas	would	have	on	his	immigration	status	
and	 was,	 therefore,	 unable	 to	 enter	 a	 knowing,	 voluntary,	 and	
intelligent	plea.	rodriguez-torres	further	alleges	that	his	attor-
ney’s	failure	to	advise	him	of	the	immigration	consequences	of	
his	guilty	pleas	constitutes	ineffective	assistance	of	counsel.

at	the	hearing	before	the	district	court	on	the	motion,	coun-
sel	 for	 rodriguez-torres	 advised	 the	 court	 that	 the	 action	 was	
not	one	for	postconviction	relief.	Instead,	counsel	characterized	
the	 action	 as	 “an	 action	 more	 in	 terms	 of	 equity	 and	 justice.”	
the	motion	was	denied	by	 the	district	 court,	which	 found	 that	
there	 existed	 no	 good	 or	 sufficient	 reasons	 why	 rodriguez-	
torres	 should	 be	 allowed	 to	 withdraw	 his	 pleas.	 rodriguez-	
torres	appealed	the	district	court’s	decision,	and	we	moved	this	
appeal	to	our	docket.

assIgNMeNts	oF	error
rodriguez-torres	 assigns	 that	 the	 district	 court	 erred	 by	

(1)	 finding	 that	 no	 good	 or	 sufficient	 reasons	 existed	 to	 allow	
rodriguez-torres	 to	 withdraw	 his	 pleas	 of	 guilty	 or	 vacate	 the	
judgments,	 (2)	 not	 finding	 that	 rodriguez-torres’	 immigration	
consequences	were	the	direct	result	of	his	guilty	pleas	and	find-
ing	 that	 he	 need	 not	 have	 been	 advised	 of	 such	 consequences,	
and	 (3)	 concluding	 that	 rodriguez-torres	 did	 not	 receive	 inef-
fective	assistance	of	counsel.

staNDarD	oF	reVIeW
[1]	a	jurisdictional	question	which	does	not	involve	a	factual	

dispute	is	determined	by	an	appellate	court	as	a	matter	of	law.1

[2]	 to	 the	 extent	 an	 appeal	 calls	 for	 statutory	 interpretation	
or	 presents	 questions	 of	 law,	 an	 appellate	 court	 must	 reach	 an	

	 1	 State v. Nelson,	274	Neb.	304,	739	N.W.2d	199	(2007).
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independent	 conclusion	 irrespective	 of	 the	 determination	 made	
by	the	court	below.2

aNaLYsIs
[3]	 before	 reaching	 the	 legal	 issues	 presented	 for	 review,	 it	

is	 the	 duty	 of	 an	 appellate	 court	 to	 determine	 whether	 it	 has	
jurisdiction	over	the	matter	before	it.3

rodriguez-torres’	 motion	 to	 vacate	 judgment	 and	 allow	 for	
withdrawal	 of	 guilty	 pleas	 is	 premised	 on	 Neb.	 rev.	 stat.	
§	 29-1819.02	 (Cum.	 supp.	 2006).	 section	 29-1819.02,	 which	
was	adopted	in	2002,	provides:

(1)	prior	 to	acceptance	of	a	plea	of	guilty	or	nolo	con-
tendere	 to	 any	 offense	 punishable	 as	 a	 crime	 under	 state	
law,	 except	 offenses	 designated	 as	 infractions	 under	 state	
law,	 the	 court	 shall	 administer	 the	 following	 advisement	
on	the	record	to	the	defendant:

IF	 YoU	 are	 Not	 a	 UNIteD	 states	 CItIzeN,	
YoU	 are	 HerebY	 aDVIseD	 tHat	 CoNVICtIoN	
oF	 tHe	 oFFeNse	 For	 WHICH	 YoU	 HaVe	 beeN	
CHargeD	 MaY	 HaVe	 tHe	 CoNseQUeNCes	 oF	
reMoVaL	FroM	tHe	UNIteD	states,	or	DeNIaL	
oF	 NatUraLIzatIoN	 pUrsUaNt	 to	 tHe	 LaWs	
oF	tHe	UNIteD	states.

.	.	.	.
(3)	 With	 respect	 to	 pleas	 accepted	 prior	 to	 July	 20,	

2002,	 it	 is	 not	 the	 intent	 of	 the	 Legislature	 that	 a	 court’s	
failure	 to	 provide	 the	 advisement	 required	 by	 subsection	
(1)	 of	 this	 section	 should	 require	 the	 vacation	 of	 judg-
ment	and	withdrawal	of	the	plea	or	constitute	grounds	for	
finding	a	prior	conviction	invalid.	Nothing	in	this	section,	
however,	 shall	be	deemed	 to	 inhibit	 a	court,	 in	 the	 sound	
exercise	 of	 its	 discretion,	 from	 vacating	 a	 judgment	 and	
permitting	a	defendant	to	withdraw	a	plea.

the	 state	 asserts	 that	 although	 §	 29-1819.02	 gives	 the	 trial	
court	 some	 discretion	 to	 allow	 a	 defendant	 to	 withdraw	 a	
guilty	 plea,	 the	 statute	 does	 not	 provide	 a	 separate	 procedure	

	 2	 State v. Petty,	269	Neb.	205,	691	N.W.2d	101	(2005).
	 3	 State v. Pratt,	273	Neb.	817,	733	N.W.2d	868	(2007).



to	accomplish	that	after	the	defendant’s	conviction	has	become	
final.	the	state	further	asserts	that	absent	a	statutorily	authorized	
procedure	allowing	for	the	present	action,	the	district	court	was	
without	 jurisdiction	 to	 address	 the	merits	of	rodriguez-torres’	
motion.	We	agree.

[4,5]	statutory	 interpretation	presents	a	question	of	 law,	 for	
which	 an	 appellate	 court	 has	 an	 obligation	 to	 reach	 an	 inde-
pendent	 conclusion	 irrespective	 of	 the	 determination	 made	 by	
the	 court	 below.4	 statutory	 language	 is	 to	 be	 given	 its	 plain	
and	 ordinary	 meaning,	 and	 an	 appellate	 court	 will	 not	 resort	
to	 interpretation	 to	 ascertain	 the	 meaning	 of	 statutory	 words	
which	are	plain,	direct,	and	unambiguous.5

In	 §	 29-1819.02,	 the	 Legislature	 gives	 a	 court	 discretion	 to	
vacate	 a	 judgment	or	withdraw	a	plea	where	a	 court	has	 failed	
to	 provide	 the	 advisement	 required	 for	 pleas	 made	 on	 or	 after	
July	20,	2002.	 It	does	not,	however,	convey	upon	a	court	 juris-
diction	to	do	so	where	a	party	has	already	completed	his	or	her	
sentence.	 Nor	 has	 the	 Legislature	 in	 any	 other	 statute	 allowed	
for	 a	 specific	 procedure	 whereby	 a	 person	 who	 has	 been	 con-
victed	 of	 a	 crime	 and	 has	 already	 served	 his	 or	 her	 sentence	
may	later	bring	a	motion	to	withdraw	his	or	her	plea	and	vacate	
the	judgment.

We	 have	 concluded	 on	 a	 number	 of	 occasions	 that	 where	 a	
criminal	procedure	is	not	authorized	by	statute,	it	is	unavailable	
in	a	criminal	proceeding.6	For	example,	 in	State v. Louthan,7	 a	
defendant	charged	with	second-offense	driving	under	the	influ-
ence	(DUI)	filed	a	petition	seeking	a	determination	that	a	prior	
conviction	 for	 first-offense	 DUI	 was	 invalid	 for	 purposes	 of	
enhancement.	We	held	that	a	prior	conviction	used	for	enhance-
ment	 purposes	 may	 not	 be	 collaterally	 attacked	 in	 a	 separate	
proceeding.	We	stated,	“the	Legislature	has	not	enacted	a	pro-
cedure	 for	 asserting	 second-tier	 challenges	 to	 prior	 plea-based	

	 4	 State v. Gozzola,	273	Neb.	309,	729	N.W.2d	87	(2007).
	 5	 State v. Wester,	269	Neb.	295,	691	N.W.2d	536	(2005).
	 6	 see,	State v. Louthan,	257	Neb.	174,	595	N.W.2d	917	(1999);	State v. Miller,	

240	 Neb.	 297,	 481	 N.W.2d	 580	 (1992).	 see,	 also,	 State v. El-Tabech,	 259	
Neb.	509,	610	N.W.2d	737	(2000).

	 7	 State v. Louthan, supra note	6.
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DUI	convictions,	and	thus,	unless	such	a	procedure	is	constitu-
tionally	 mandated,	 it	 ‘is	 unauthorized	 and,	 therefore,	 unavail-
able	under	Nebraska	criminal	procedure.’”8

We	 reached	 a	 similar	 conclusion	 in	 State v. El-Tabech,9	
wherein	 a	 prisoner	 brought	 a	 motion	 under	 the	 Nebraska	
postconviction	 act	 to	 compel	 state-funded	 DNa	 testing.	 We	
concluded	 that	 such	 a	 motion	 was	 prohibited	 under	 the	 post-
conviction	 statute	 under	 the	 circumstances	 of	 that	 case	 and	
that	 there	were	no	available	common-law	civil	procedures.	We	
declined,	 under	 the	 factual	 circumstances	 of	 that	 case,	 where	
no	 constitutional	 issue	 presented	 itself,	 to	 fashion	 a	 procedure	
where	none	existed.	We	determined	that	in	the	absence	of	a	leg-
islatively	mandated	procedure,	 there	was	currently	no	 recourse	
procedure	available	to	the	prisoner.

Here,	 rodriguez-torres	 failed	 to	 directly	 appeal	 his	 convic-
tions	 or	 seek	 postconviction	 relief.	 Years	 after	 having	 served	
his	 sentence,	 rodriguez-torres	 now	 seeks	 to	 have	 his	 pleas	
withdrawn	 and	 convictions	 vacated.	 However,	 no	 legislatively	
authorized	procedure	exists	which	allows	him	to	do	so.	absent	
such	 a	 legislative	 procedure,	 there	 is	 no	 present	 recourse	 for	
rodriguez-torres	 to	 withdraw	 his	 pleas	 and	 vacate	 the	 judg-
ments	 years	 after	 having	 completed	 his	 sentences.	 We,	 there-
fore,	 determine	 that	 the	 district	 court	 did	 not	 have	 jurisdiction	
to	address	rodriguez-torres’	motion.

CoNCLUsIoN
For	 the	 reasons	 discussed	 above,	 we	 remand	 this	 action	

to	 the	 district	 court	 with	 directions	 to	 dismiss	 rodriguez-	
torres’	motion	to	vacate	judgment	and	allow	for	withdrawal	of	
guilty	pleas.

remanded	with	directionS.

	 8	 Id. at	186,	595	N.W.2d	at	925.
	 9	 State v. El-Tabech, supra note	6.
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	 1. Workers’ Compensation: Appeal and Error. In	determining	whether	 to	affirm,	
modify,	 reverse,	 or	 set	 aside	 the	 judgment	 of	 the	 three-judge	 panel	 of	 the	
Nebraska	Workers’	Compensation	Court,	 an	appellate	court	 reviews	 the	 findings	
of	the	single	judge	who	conducted	the	original	hearing.

	 2. ____:	____.	Determinations	by	a	 trial	 judge	of	 the	Workers’	Compensation	Court	
will	not	be	disturbed	on	appeal	unless	they	are	contrary	to	law	or	depend	on	find-
ings	of	fact	which	are	clearly	wrong	in	light	of	the	evidence.

	 3.	 ____:	 ____.	 regarding	 questions	 of	 law	 in	 workers’	 compensation	 cases,	 an	
appellate	court	is	obligated	to	make	its	own	determination.

	 4. Workers’ Compensation. Under	 Nebraska	 law,	 the	 amount	 an	 employer	 must	
pay	 a	 disabled	 employee	 in	 workers’	 compensation	 is	 based	 on	 that	 employee’s	
	earning	capacity.

	 5.	 ____.	 the	 factors	 used	 to	 assess	 a	 disabled	 employee’s	 earning	 capacity	 include	
(1)	eligibility	to	procure	employment	generally,	(2)	ability	to	hold	a	job	obtained,	
(3)	capacity	to	perform	the	tasks	of	the	work,	and	(4)	ability	of	the	worker	to	earn	
wages	 in	 the	 employment	 in	 which	 he	 or	 she	 is	 engaged	 or	 for	 which	 he	 or	 she	
is	fit.

	 6.	 ____.	 the	 first	 step	 in	 identifying	 a	 labor	 market	 is	 to	 identify	 the	 hub	 from	
which	 the	 spokes	 of	 the	 reasonable	 geographic	 area	 radiate,	 whether	 it	 is	 from	
the	 place	 the	 injury	 occurred,	 the	 place	 the	 claimant	 resided	 at	 the	 time	 the	
injury	 occurred,	 or	 the	 place	 the	 claimant	 resides	 at	 the	 time	 of	 the	 workers’	
	compensation	hearing.

	 7.	 ____.	When	 an	 employee	 injured	 in	one	 community	 relocates	 to	 a	 new	commu-
nity,	 the	new	community	will	 serve	as	 the	hub	community	 from	which	 to	assess	
the	claimant’s	earning	capacity,	provided	that	the	change	of	community	was	done	
in	good	faith	and	not	for	improper	motives.

	 8. Workers’ Compensation: Proof. the	 claimant	 carries	 the	 burden	 to	 establish	
that	the	move	was	made	in	good	faith	and	not	for	the	purpose	of	exaggerating	the	
extent	of	his	or	her	difficulty	finding	suitable	employment.

	 9.	 ____:	 ____.	 If	 the	 claimant	 cannot	 show	 a	 legitimate	 motive	 behind	 his	 or	 her	
postinjury	 relocation,	 the	 community	 where	 the	 claimant	 resided	 at	 the	 time	 the	
injury	occurred	will	serve	as	the	hub	community.

10. Workers’ Compensation. once	 the	hub	community	has	been	 identified,	a	“labor	
market”	 includes	 not	 only	 that	 particular	 community,	 but	 also	 any	 communities	
within	a	reasonable	geographic	area	around	it.

11.	 ____.	Communities	surrounding	 the	claimant’s	hub	community	should	be	consid-
ered	 part	 of	 the	 claimant’s	 labor	 market,	 but	 only	 to	 the	 extent	 that	 it	 would	 be	
reasonable	for	the	claimant	to	seek	work	in	that	location.

12.	 ____.	Whether	 it	 is	 reasonable	 for	 a	 claimant	 to	 seek	 work	 in	 a	 particular	 com-
munity	 is	determined	by	 looking	 to	 the	 totality	of	 the	circumstances,	with	regard	
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for	such	factors	as	(1)	availability	of	transportation,	(2)	duration	of	the	commute,	
(3)	 length	 of	 the	 workday	 the	 claimant	 is	 capable	 of	 working,	 (4)	 ability	 of	 the	
person	to	make	the	commute	based	on	his	or	her	physical	condition,	and	(5)	eco-
nomic	 feasibility	 of	 a	 person	 in	 the	 claimant’s	 position	working	 in	 that	 location.	
regard	 might	 also	 be	 given	 to	 the	 more	 generalized	 inquiry	 of	 whether	 others	
who	 live	 in	 the	 claimant’s	 hub	 community	 regularly	 seek	 employment	 in	 the	
	prospective	area.

13.	 Workers’ Compensation: Expert Witnesses. Court-appointed	 vocational	 reha-
bilitation	 experts	 will	 help	 courts	 identify	 vocational	 rehabilitation	 plans	 and	
apply	the	statutory	factors	used	to	assess	disabled	employees’	earning	capacities.

14. Expert Witnesses: Presumptions: Proof. the	 opinion	 of	 the	 court-appointed	
expert	 is	 imbued	 with	 a	 rebuttable	 presumption	 of	 validity,	 and	 a	 party	 who	 dis-
agrees	with	that	opinion	has	the	burden	to	show	that	it	is	inaccurate.

15.	 ____:	 ____:	 ____.	 the	 rebuttable	 presumption	 in	 favor	 of	 the	 court-appointed	
expert’s	 opinion	 can	 be	 rebutted	 by	 a	 showing	 that	 his	 or	 her	 assessment	 was	
predicated	on	principles	that	are	contrary	to	law.

16.	 ____:	____:	____.	a	party	can	show	that	the	opinion	of	the	court-appointed	expert	
is	 inaccurate	 by	 offering	 proof	 that	 the	 nonexistence	 of	 a	 fact	 presumed	 by	 the	
court-appointed	expert	is	more	probable	than	is	its	existence.

appeal	from	the	Workers’	Compensation	Court.	reversed	and	
remanded	with	directions.

James	 e.	 Harris	 and	 britany	 s.	 shotkoski,	 of	 Harris	 kuhn	
Law	Firm,	L.L.p.,	for	appellant.

timothy	e.	Clarke	and	amanda	a.	Dutton,	of	baylor,	evnen,	
Curtiss,	grimit	&	Witt,	L.L.p.,	for	appellee.

heavican,	 c.J.,	 wright,	 connoLLy,	 gerrard,	 Stephan,	
mccormack,	and	miLLer-Lerman,	JJ.

heavican,	c.J.
I.	INtroDUCtIoN

Donelle	giboo	filed	this	action	against	Certified	transmission	
rebuilders	 (Ctr)	 of	 omaha,	 Nebraska,	 seeking	 medical	
expenses	 and	 future	 compensation	 for	 injuries	 she	 suffered	
when	 she	 slipped	 on	 a	 set	 of	 stairs	 while	 working	 for	 Ctr.	
at	 trial,	 the	 Nebraska	 Workers’	 Compensation	 Court	 adopted	
the	assessment	of	the	court-appointed	vocational	expert	despite	
conflicting	 testimony	 by	 giboo’s	 own	 expert.	 on	 appeal,	 a	
divided	 panel	 of	 the	 Nebraska	 Workers’	 Compensation	 Court	
affirmed.	 giboo	 now	 appeals	 to	 this	 court.	 We	 reverse	 and	
remand	for	reasons	set	forth	below.



II.	baCkgroUND
on	July	25,	2002,	giboo,	a	Ctr	employee,	 slipped	and	fell	

while	 descending	 a	 flight	 of	 stairs	 at	 Ctr’s	 omaha	 location.	
giboo	was	7	months	pregnant	at	the	time.	the	fall	aggravated	a	
preexisting	injury	to	giboo’s	spine	and	ultimately	required	sev-
eral	surgeries	 to	repair.	on	september	9,	giboo	filed	a	petition	
in	the	Nebraska	Workers’	Compensation	Court	to	obtain	medical	
expenses	 as	 well	 as	 future	 compensation	 to	 offset	 diminished	
earning	 capacity.	after	 a	 trial,	 the	 compensation	 court	 entered	
an	award	on	May	21,	in	which	Ctr	was	ordered	to	pay	medical	
expenses	giboo	had	incurred	to	that	date.	Moreover,	based	on	the	
finding	that	giboo	was	“temporarily	totally	disabled,”	the	court	
ordered	Ctr	to	pay	giboo	$267.62	per	week	in	compensation.

on	 December	 7,	 2004,	 giboo’s	 physician,	 Dr.	 randall	
Woodward,	 advised	 giboo	 that	 she	 could	 return	 to	 work,	 but	
only	if	she	observed	several	restrictions	on	her	range	of	motion	
and	 the	 amount	 of	 weight	 she	 could	 lift	 or	 carry.	 Moreover,	
Woodward	 limited	 giboo	 to	 a	 6-hour	 workday,	 though	 he	
believed	that	she	would	eventually	be	able	to	work	a	full	8-hour	
workday.	 Ctr	 accommodated	 these	 restrictions	 and	 continued	
to	employ	giboo.

giboo	and	Ctr	agreed	 that	David	Utley,	 a	vocational	 reha-
bilitation	 expert,	 would	 serve	 as	 the	 vocational	 rehabilitation	
counselor	 assigned	 to	 the	 case.	 In	 a	 report	 dated	 July	 18,	
2005,	 Utley	 determined	 that	 giboo	 had	 sustained	 a	 25-percent	
loss	 of	 access	 to	 jobs	 in	 the	 omaha	 and	 Council	 bluffs,	 Iowa	
(omaha/Council	bluffs),	labor	market.	Utley	concluded	that	for	
someone	of	giboo’s	 training	 and	 experience,	 this	 resulted	 in	 a	
30-percent	reduction	in	earning	capacity	in	the	omaha/Council	
bluffs	labor	market.

However,	on	september	28,	2005,	Dr.	 James	Devney,	a	col-
league	 of	 Woodward,	 determined	 that	 giboo	 should	 be	 per-
manently	 limited	 to	 no	 more	 than	 6	 hours	 of	 work	 per	 day.	
additionally,	 Devney	 determined	 that	 giboo	 had	 long	 since	
reached	 her	 “[m]aximum	 medical	 improvement”	 and	 that	 her	
condition	 would	 not	 improve	 from	 that	 point	 forward.	 Ctr	
terminated	giboo’s	employment	shortly	thereafter.

In	 response	 to	 the	 new	 6-hour-workday	 limitation,	 Utley	
issued	 an	 amended	 evaluation	 of	 giboo’s	 earning	 capacity	
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on	 october	 3,	 2005.	 Notably,	 Utley	 did	 not	 modify	 his	 prior	
conclusion	 that	 giboo’s	 disability	 reduced	 her	 access	 to	 jobs	
in	 omaha/Council	 bluffs	 by	 25	 percent.	 Utley	 did,	 however,	
increase	 his	 assessment	 of	 giboo’s	 loss	 of	 earning	 capacity	
from	30	to	35	percent.

on	august	 23,	 2005,	 Ctr	 filed	 a	 petition	 in	 the	 Nebraska	
Workers’	Compensation	Court	 to	modify	giboo’s	prior	 award.	
giboo	 and	 Ctr	 agreed	 on	 most	 points,	 but	 disagreed	 on	 the	
extent	 of	 giboo’s	 lost	 earning	 capacity	 in	 light	 of	 her	 dis-
abilities.	 at	 this	 second	 trial,	 giboo	 presented	 evidence	 that	
she	had	since	moved	from	the	omaha	area	 to	Dunlap,	 Iowa,	a	
small,	 rural	 community	 of	 approximately	 600	 residents	 some	
50	 miles	 east	 of	 omaha.	 giboo	 testified	 that	 she	 made	 the	
move	 to	 live	 with	 the	 father	 of	 her	 child,	 since	 he	 owned	 a	
home	in	Dunlap.	giboo	also	presented	testimony	from	paulette	
Freeman,	 another	 vocational	 rehabilitation	 expert.	 Freeman	
testified	that	in	her	opinion,	Utley	had	underestimated	giboo’s	
loss	of	access	to	employment.

the	court	issued	its	order	on	February	10,	2006.	In	its	order,	
the	 trial	court	discounted	Freeman’s	 testimony	for	reasons	 that	
we	 develop	 more	 fully	 below.	 the	 court	 then	 concluded	 that	
the	statutory	presumption	in	favor	of	Utley’s	assessment,	as	the	
assessment	 of	 the	 court-appointed	 vocational	 expert,	 had	 not	
been	 overcome.	 therefore,	 the	 court	 adopted	 Utley’s	 assess-
ment	and	concluded	that	giboo	suffered	from	a	35-percent	loss	
of	 earning	 capacity.	 accordingly,	 the	 court	 adjusted	 giboo’s	
compensation	to	$93.67	per	week	for	1393⁄7	weeks.

giboo	 petitioned	 for	 review	 by	 a	 three-judge	 panel	 of	 the	
Nebraska	Workers’	Compensation	Court	on	February	23,	2006.	
on	January	17,	2007,	 the	 three-judge	panel	affirmed	 the	 lower	
court’s	award	by	a	vote	of	2	to	1.	giboo	now	appeals	the	panel’s	
decision	affirming	the	trial	court’s	award.

III.	assIgNMeNts	oF	error
giboo	 assigns,	 restated,	 consolidated,	 and	 renumbered,	 that	

the	 trial	 court	 erred	 (1)	 in	 determining	 the	 relevant	 labor	 mar-
ket	 from	 which	 to	 assess	 her	 earning	 capacity,	 (2)	 in	 uphold-
ing	 the	 statutory	 presumption	 in	 favor	 of	 Utley’s	 appraisal	 of	
giboo’s	earning	capacity,	and	(3)	in	failing	to	issue	a	“reasoned	



decision”	 as	 required	 by	 the	 procedural	 rules	 governing	 the	
Nebraska	Workers’	Compensation	Court.

IV.	staNDarD	oF	reVIeW
[1]	 In	 determining	 whether	 to	 affirm,	 modify,	 reverse,	

or	 set	 aside	 the	 judgment	 of	 the	 three-judge	 panel	 of	 the	
Nebraska	 Workers’	 Compensation	 Court,	 an	 appellate	 court	
reviews	 the	 findings	 of	 the	 single	 judge	 who	 conducted	 the	
	original	hearing.1

[2,3]	 Determinations	 by	 a	 trial	 judge	 of	 the	 Workers’	
Compensation	 Court	 will	 not	 be	 disturbed	 on	 appeal	 unless	
they	 are	 contrary	 to	 law	 or	 depend	 on	 findings	 of	 fact	 which	
are	clearly	wrong	in	light	of	the	evidence.2	regarding	questions	
of	 law	 in	 workers’	 compensation	 cases,	 an	 appellate	 court	 is	
obligated	to	make	its	own	determination.3

V.	aNaLYsIs

1.	reLevant	Labor	market

[4,5]	the	predominant	issue	on	appeal	in	this	case	is	whether	
the	trial	court	erred	in	selecting	the	relevant	labor	market	from	
which	 to	 assess	 giboo’s	 earning	 capacity.	 Under	 Nebraska	
law,	 the	 amount	 an	 employer	 must	 pay	 a	 disabled	 employee	
in	 workers’	 compensation	 is	 based	 on	 that	 employee’s	 earn-
ing	capacity.4	the	factors	used	to	assess	a	disabled	employee’s	
earning	capacity	 include	 (1)	eligibility	 to	procure	employment	
generally,	 (2)	 ability	 to	 hold	 a	 job	 obtained,	 (3)	 capacity	 to	
perform	the	tasks	of	 the	work,	and	(4)	ability	of	 the	worker	 to	
earn	wages	in	the	employment	in	which	he	or	she	is	engaged	or	
for	which	he	or	she	is	fit.5

	 1	 see	Wilson v. Larkin & Sons,	249	Neb.	396,	543	N.W.2d	735	(1996).
	 2	 see	McBee v. Goodyear Tire & Rubber Co.,	255	Neb.	903,	587	N.W.2d	687	

(1999).
	 3	 see	 Hobza v. Seedorff Masonry, Inc.,	 259	 Neb.	 671,	 611	 N.W.2d	 828	

(2000).
	 4	 Neb.	rev.	stat.	§	48-121	(reissue	2004);	Davis v. Goodyear Tire & Rubber 

Co.,	269	Neb.	683,	696	N.W.2d	142	(2005).
	 5	 see	Davis,	supra	note	4.
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the	 factor	 assessing	 the	 ability	 to	 procure	 employment	 “in	
general”	depends	in	part	on	the	number	and	type	of	jobs	avail-
able	 in	 a	 given	 market.	 therefore,	 this	 factor	 might	 change	
depending	 on	 the	 location	 in	 question.	 For	 example,	 a	 major	
metropolitan	 area	will	 have	more	 jobs	of	 a	wider	 variety	 than	
a	rural	community.

giboo	 lived	 and	 worked	 in	 the	 omaha	 area	 at	 the	 time	
she	 was	 injured.	 However,	 after	 giving	 birth	 to	 her	 son	 in	
september	 2002,	 giboo	 began	 spending	 the	 majority	 of	 her	
time	 in	 Dunlap,	 where	 her	 child	 and	 the	 child’s	 father	 reside.	
giboo	formally	moved	to	Dunlap	in	september	2005.	this	case	
requires	that	we	confront	the	question	of	what	market	to	use	to	
measure	earning	capacity	when	an	employee,	after	suffering	an	
injury	while	living	and	working	in	one	community,	relocates	to	
a	new	community	with	fewer	employment	opportunities.

In	its	order,	the	trial	court	indicated	this	question	had	already	
been	 resolved	 by	 this	 court’s	 prior	 opinion	 in	 Harmon v. Irby 
Constr. Co.6	 the	 trial	 court	 read	 Harmon	 as	 standing	 for	 the	
proposition	 that	 “the	 labor	 market	 in	 which	 the	 claimant	 was	
injured	 is	 the	 labor	 market	 in	 which	 the	 claimant’s	 loss	 of	
earning	 capacity	 should	 be	 measured.”	 this	 reading	 stretches	
Harmon too	far.

In	 Harmon,	 an	 employee	 was	 injured	 while	 working	 for	
a	 company	 in	 superior,	 Nebraska.	 the	 Nebraska	 Workers’	
Compensation	 Court	 found	 that	 superior	 was	 the	 employ-
ee’s	 exclusive	 labor	 market	 from	 which	 to	 assess	 his	 earning	
capacity.	 the	 employer	 appealed,	 claiming	 that	 the	 employee	
should	be	 required	 to	move	 to	a	 larger	 labor	market	with	more	
employment	 opportunities.	 this	 court	 disagreed	 and	 held	 that	
an	employee	“cannot	be	required	to	move	to	find	employment.”7	
but	 the	 conclusion	 that	 an	 employee	 cannot	 be	 forced	 to	 relo-
cate	 in	 order	 to	 increase	 his	 or	 her	 earning	 capacity	 does	 not	
resolve	the	issue	of	where	to	measure	earning	capacity	when	an	
employee	voluntarily	relocates.

to	 resolve	 that	 question,	 it	 may	 be	 helpful	 to	 think	 of	 this	
issue	as	encompassing	 two	separate	 inquiries.	the	first	 inquiry	

	 6	 Harmon v. Irby Constr. Co.,	258	Neb.	420,	604	N.W.2d	813	(1999).
	 7	 Id. at	428,	604	N.W.2d	at	820.



should	ask	which	community—Dunlap,	omaha/Council	bluffs,	
or	 both—should	 serve	 as	 the	 “hub”	 area	 from	which	 to	 assess	
giboo’s	 earning	 capacity.	 the	 second	 inquiry	 should	 address	
the	 other	 geographic	 areas	 that	 may	 be	 considered	 along	 with	
the	hub	community.

(a)	“Hub”	Community
[6]	 Courts	 and	 commentators	 uniformly	 agree	 that	 a	 “labor	

market”	does	not	refer	to	a	single	community,	but	encompasses	
employment	opportunities	within	a	reasonable	geographic	area.8	
It	 would	 seem,	 therefore,	 that	 the	 first	 step	 in	 identifying	 a	
labor	market	 is	 to	 identify	 “the	hub	 from	which	 the	 spokes	of	
a	‘reasonable	geographic	area’	radiate,	whether	it	[is]	from	the	
place	the	injury	occurred,	 the	place	the	claimant	resided	at	 the	
time	the	injury	occurred,	or	the	place	the	claimant	resides	at	the	
time	of	[the	workers’	compensation]	hearing.”9

	In	addressing	the	concept	of	the	hub	community	as	it	relates	
to	 this	 case,	 we	 proceed	 in	 two	 parts.	 Drawing	 upon	 the	 par-
ties’	arguments,	the	first	subpart	surveys	the	approaches	used	by	
courts	 in	other	 jurisdictions.	 In	 the	 second	subpart,	we	 identify	
the	 approach	 we	 think	 is	 preferable	 and	 apply	 it	 to	 the	 facts	
before	us.

(i) Survey of Approaches Used in Other Jurisdictions
Without	using	the	“hub”	terminology,	Ctr	essentially	argues	

that	 both omaha/Council	 bluffs	 and	 Dunlap	 should	 serve	 as	
hub	communities.	Ctr’s	position	 is	 that	as	a	market	with	sub-
stantially	fewer	employment	opportunities,	using	Dunlap	as	the	
hub	community	will	lead	to	an	exaggerated	decrease	in	giboo’s	
earning	 capacity	 and	 thus	 a	 sharper	 increase	 in	 the	 amount	 of	
compensation	Ctr	must	pay.	Instead,	Ctr	urges	us	to	adopt	a	
rule	under	which	the	market	where	the	injury	occurred	and	any	
new	 market	 to	 which	 the	 claimant	 relocates	 are	 both	 regarded	
as	hub	communities.	by	keeping	the	injury	market	in	the	equa-
tion,	Ctr	believes	 that	 such	a	 rule	would	 reduce	 the	 incentive	

	 8	 see,	 e.g.,	Kelly Services v. Industrial Com’n,	 210	ariz.	 16,	 106	p.3d	1031	
(ariz.	app.	2005).

	 9	 Davaz v. Priest River Glass Co., Inc.,	125	Idaho	333,	336,	870	p.2d	1292,	
1295	(1994).
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for	employees	to	“unilaterally	manipulate”	their	earning	capac-
ity	by	moving	to	“poor	or	nonexistent	labor	markets	in	order	to	
make	 themselves	 totally	 disabled,	 where	 they	 otherwise	 would	
not	have	been.”10

Ctr’s	 proposition	 is	 based	 on	 the	 approach	 taken	 by	 the	
Idaho	 supreme	 Court.	 In	 most	 situations,	 the	 Idaho	 supreme	
Court	 regards	 “the	 market	 in	 which	 a	 claimant	 resides	 at	 the	
time	 of	 the	 hearing	 as	 the	 axis	 from	 which	 the	 scope	 of	 a	
‘reasonable	 geographic	 area’	 is	 defined.”11	 However,	 when	 an	
employee	 voluntarily	 relocates	 to	 a	 community	 with	 fewer	
employment	 opportunities,	 both	 the	 community	 where	 the	
injury	 occurred	 and the	 community	 to	 which	 the	 employee	
relocates	 are	 considered	 hub	 communities.12	 Like	 Ctr,	 the	
Idaho	 supreme	 Court	 reasoned	 that	 a	 claimant	 should	 not	 be	
permitted	to	manipulate	his	or	her	disability	status,	and	thus	the	
amount	 of	 compensation	 the	 employer	 must	 pay,	 simply	 “by	
changing	his	place	of	residence.”13

giboo	 argues	 that	Dunlap	 alone	 is	 the	hub	 community	 from	
which	to	base	an	assessment	of	her	earning	capacity.	In	support	
of	 this	 proposition,	 giboo	 points	 out	 that	 there	 is	 no	 evidence	
that	her	move	 to	Dunlap	was	based	on	 improper	motives,	 such	
as	 the	 desire	 to	 avoid	 work.	 Instead,	 giboo	 argues	 the	 record	
supports	 the	contention	 that	her	move	was	done	for	completely	
legitimate	purposes.

In	 making	 such	 arguments,	 giboo	 invokes	 a	 line	 of	 deci-
sions	 from	 other	 jurisdictions	 which	 hold	 that	 the	 community	
to	 which	 a	 claimant	 relocates	 after	 an	 injury	 will	 serve	 as	 the	
relevant	 labor	 community,	 provided	 that	 the	 move	 was	 made	
for	legitimate	reasons.14	However,	even	those	courts	disagree	on	
what	qualifies	as	a	“legitimate”	motive.

10	 brief	for	appellee	at	19.
11	 Davaz, supra note	9,	125	Idaho	at	338,	870	p.2d	at	1297.
12	 see	Lyons v. Industrial Special Indem. Fund,	98	Idaho	403,	565	p.2d	1360	

(1977),	cited	with	approval, Davaz,	supra note	9.	Cf.	Paramo v. Industrial 
Com’n of Arizona,	186	ariz.	75,	918	p.2d	1093	(ariz.	app.	1996).

13	 Lyons, supra	note	12,	98	Idaho	at	407	n.3,	565	p.2d	at	1364	n.3.
14	 see,	e.g.,	Reede v. State, Dept. of Transp.,	620	N.W.2d	372	(s.D.	2000).



the	 First	 and	 Fourth	 Circuits	 have	 held	 that	 in	 most	 cases,	
only	 “economic”	 motives	 provide	 a	 sufficient	 justification	 for	
a	 claimant’s	 decision	 to	 relocate	 to	 a	 new	 community	 after	
a	 vocational	 injury.	 In	 See v. Washington Metropolitan Area 
Transit Authority,15	 elwood	 see	 relocated	 to	 Franklin,	 West	
Virginia,	after	he	suffered	a	disability	while	living	and	working	
in	Washington,	D.C.	the	 employer	 argued	 that	 using	Franklin	
instead	 of	Washington,	 D.C.,	 as	 the	 labor	 market	 would	 mean	
employers’	 compensation	 obligations	 could	 be	 unilaterally	
manipulated	by	“‘the	claimant’s	personal	choice	 to	 relocate	 to	
an	area	with	fewer	available	jobs.’”16

In	response,	the	Fourth	Circuit	held	that	“[t]he	presence	of	a	
legitimate	purpose	 influencing	a	post-injury	relocation	is	a	sig-
nificant	 factor	warranting	consideration	 in	 the	determination	of	
the	relevant	labor	market.”17	regarding	the	definition	of	“legiti-
mate,”	it	is	significant	that	the	Fourth	Circuit	based	its	decision	
on	 the	 fact	 that	 “[t]here	 [was]	 substantial	 evidence	 supporting	
the	economic reasons for	see’s	move	 to	West	Virginia	 and	 the	
legitimacy	 of	 those	 reasons.”18	 the	 court	 gave	 a	 clue	 as	 to	 its	
definition	of	“economic”	when	 it	held	 that	 a	“move	predicated	
on	 a	 legitimate	 intent	 to	 reduce	 an	 injured	 claimant’s	 cost	 of	
living”	would	suffice.19

the	 First	 Circuit	 relied	 on	 See in	 Wood v. U.S. Dept. of 
Labor,20	 wherein	 Michael	 Wood	 relocated	 to	 shortsville,	 New	
York,	 after	 being	 injured	 while	 working	 at	 a	 shipyard	 in	 bath,	
Maine.	 Wood	 testified	 that	 his	 decision	 to	 move	 back	 to	 New	
York	was	prompted	in	part	by	a	need	to	provide	care	to	his	ail-
ing	 mother.	the	 First	 Circuit	 acknowledged	 that	 “[c]are	 for	 an	
aged	parent	 is	 to	be	 commended,”	but	nonetheless	 felt	 that	 the	

15	 See v. Washington Metropolitan Area Transit Authority,	36	F.3d	375	(4th	Cir.	
1994).

16	 Id.	at	382.
17	 Id.
18	 Id. at	383	(emphasis	supplied).
19	 Id. at	382.
20	 Wood v. U.S. Dept. of Labor,	112	F.3d	592	(1st	Cir.	1997).
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federal	 workers’	 compensation	 laws	 demanded	 an	 “economic”	
motive	behind	a	claimant’s	relocation.21

In	 contrast	 to	 the	 First	 and	 Fourth	 Circuits,	 a	 number	 of	
state	 courts	 have	 indicated	 that	 a	 claimant’s	 new	 community	
will	 serve	 as	 the	 relevant	 labor	 market	 so	 long	 as	 the	 claim-
ant	 moved	 there	 in	 good	 faith.	 For	 example,	 in	 Kurrell v. 
National Con Rod, Inc.,22	 an	 employee	 injured	 while	 work-
ing	 in	 Minneapolis,	 Minnesota,	 subsequently	 relocated	 to	
Walnut	grove,	Minnesota,	a	small	town	some	150	miles	away.	
the	 claimant	 moved	 to	 Walnut	 grove	 to	 be	 with	 her	 family.	
although	the	Minnesota	supreme	Court	acknowledged	that	the	
claimant’s	 “motivations	 in	 moving	 to	 Walnut	 grove	 may	 be	
viewed	 as	 ‘merely	 personal,’”	 Walnut	 grove	 was	 nonetheless	
the	relevant	labor	market	because	the	move	there	“was	not	part	
of	a	plan	to	retire	from	the	labor	market.”23

In	USAir, Inc. v. W.C.A.B. (Keene),24	a	claimant	injured	while	
working	 in	 pittsburgh,	 pennsylvania,	 relocated	 to	 Destrehan,	
Louisiana,	after	his	wife	was	offered	an	additional	$27,000	per	
year	 to	 take	 a	 job	 there.	 the	 employer	 argued	 that	 pittsburgh	
should	be	the	labor	market	for	purposes	of	the	earning	capacity	
assessment	 because	 the	 “choice	 to	 move	 was	 a	 personal	 one,	
not	prompted	by	any	economic	or	other	necessity.”25	the	court	
disagreed	 and	 held	 that	 Destrehan	 would	 serve	 as	 the	 relevant	
community	 because	 “‘the	 claimant	 .	 .	 .	 resettled	 [there]	 under	
circumstances	which	do	not	indicate	a	lack	of	good	faith	in	the	
move	itself.’”26

similarly,	 in	 Reede v. State, Dept. of Transp.,27	 a	 claimant	
injured	while	working	 in	 the	black	Hills	 area	 in	south	Dakota	
relocated	 to	 Forsyth,	 Montana,	 a	 location	 with	 fewer	 employ-
ment	 opportunities.	 the	 claimant	 explained	 that	 she	 moved	 to	

21	 Id. at	597.
22	 Kurrell v. National Con Rod, Inc.,	322	N.W.2d	199	(Minn.	1982).
23	 Id. at	202.
24	 USAir, Inc. v. W.C.A.B. (Keene),	706	a.2d	888	(pa.	Commw.	1998).
25	 Id. at	889.
26	 Id. at	890.
27	 Reede, supra	note	14.



Montana	 out	 of	 “financial	 necessity”	 and	 because	 she	 “has	 a	
good	 support	network	 in	 that	 community.”28	the	south	Dakota	
supreme	Court	held	 that	a	claimant’s	new	residence	will	 serve	
as	 the	 relevant	 labor	market	 if	 the	 “claimant	 .	 .	 .	 demonstrates	
that	 a	 change	 of	 community	 was	 done	 in	 good	 faith,	 and	 not	
for	 improper	 motives.”29	 the	 court	 ultimately	 upheld	 the	 use	
of	 Forsyth	 as	 the	 labor	 market,	 based	 on	 the	 state	 department	
of	 labor’s	 finding	 that	 the	 move	 to	 Forsyth	 was	 made	 for	
	legitimate	reasons.30

Finally,	we	note	 that	 the	Florida	Court	 of	appeals	 has	 sug-
gested	 that	 the	 area	 to	 which	 “a	 claimant	 relocates	 after	 the	
injury”	 is	 the	community	 from	which	 to	assess	earning	capac-
ity,	provided	“there	is	no	evidence	that	claimant’s	relocation	fol-
lowing	his	injury	was	motivated	by	a	desire	to	avoid	work.”31

(ii) Identifying Hub Community in Present Case
Having	 surveyed	 the	 various	 approaches	 other	 jurisdictions	

use	to	identify	the	hub	community,	we	must	now	identify	which	
approach	 we	 believe	 is	 preferable.	 there	 is	 no	 doubt	 that	 the	
Idaho	supreme	Court’s	approach	offers	a	good	deal	of	protec-
tion	 to	 employers.	 that	 court’s	 approach	 would	 reduce	 the	
incentive	for	claimants	to	distort	the	extent	of	their	disability	by	
relocating	 to	 an	 area	 with	 fewer	 job	 opportunities.	 Moreover,	
by	 factoring	 the	 original	 community	 into	 the	 earning	 capac-
ity	 average,	 this	 approach	 would	 mitigate	 the	 impact	 of	 any	
attempt	to	manipulate	earning	capacity	through	relocation.

Nevertheless,	 we	 decline	 to	 adopt	 this	 approach	 because	
of	 the	 potential	 for	 unjust	 results.	 as	 Ctr	 notes	 in	 its	 brief,	
the	 distance	 between	 the	 hub	 communities—old	 and	 new—is	
	completely	irrelevant	under	the	Idaho	supreme	Court’s	approach.	
as	 such,	 if	 a	 claimant	 was	 injured	 while	 working	 in	 omaha	
and	 then	 relocates	 to	 scottsbluff,	 Nebraska,	 his	 or	 her	 earning	
capacity	 would	 be	 based	 on	 the	 availability	 of	 employment	

28	 Id. at	374.
29	 Id. at	376.
30	 Reede, supra note	14.
31	 Genelus v. Boran, Craig, Schreck Const. Co.,	438	so.	2d	964,	966	(Fla.	app.	

1983).
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opportunities	 in	 and	 around	 both	 cities.	 but	 we	 believe	 that	
adjusting	 a	 claimant’s	 earning	 capacity	 based	 on	 employment	
opportunities	 that	 are	 not	 realistically	 available	 to	 the	 claim-
ant	would	contravene	 the	policy	behind	 the	Nebraska	Workers’	
Compensation	act.

the	primary	purpose	of	that	act	is	“restoration	of	the	injured	
employee	 to	 gainful	 employment.”32	 to	 that	 end,	 the	 act	 pre-
scribes	 a	 number	 of	 steps	 that	 courts	 must	 take	 to	 accurately	
assess	an	employee’s	actual earning	capacity.	It	would	be	odd,	
therefore,	 for	us	 to	adopt	a	 rule	which	openly	allows	courts	 to	
distort	 the	 picture	 by	 factoring	 in	 employment	 opportunities	
that	are	clearly	not	practical.

additionally,	 the	 Idaho	 supreme	 Court’s	 approach	 would	
force	 claimants	 to	 choose	 between	 legitimate	 opportunities	 to	
improve	 their	 personal	 or	 financial	 situations	 and	 their	 rights	
to	 receive	 much-needed	 compensation.	as	 the	 cases	 surveyed	
above	 demonstrate,	 claimants	 may	 have	 any	 number	 of	 per-
fectly	 legitimate	 reasons	 for	 relocating	 to	 a	 new	 community	
after	 suffering	 an	 injury	 in	 their	 old	 community.	 a	 claimant	
may	need	to	move	to	provide	care	for	an	aging	or	 infirm	fam-
ily	 member	 or	 to	 maintain	 a	 cohesive	 family	 unit.	 Moreover,	
individuals	with	physical	disabilities	often	find	it	necessary	“to	
move	 back	 to	 communities	 where	 family	 members	 can	 lend	
support.”33	as	 the	 Minnesota	 supreme	 Court	 noted	 in	 Kurrell,	
“[i]t	would	be	a	harsh	and	rigid	rule	that	allowed	an	employee	
to	better	her	personal	situation	only	at	the	expense	of	her	statu-
tory	right	to	rehabilitation	benefits.”34

It	seems,	 therefore,	 that	 the	better	 rule	 is	one	which	regards	
the	employee’s	new	community	as	the	hub	community	provided	
that	 the	 move	 was	 made	 for	 legitimate	 reasons.	 such	 a	 rule	
would	avoid	the	policy	pitfalls	identified	above	and,	by	scrutiniz-
ing	the	legitimacy	of	the	reasons	behind	the	move,	would	screen	
out	claimants	whose	moves	are	based	on	illegitimate	purposes.

32	 Neb.	rev.	stat.	§	48-162.01	(Cum.	supp.	2006).
33	 Wood,	supra note	20,	112	F.3d	at	596.
34	 Kurrell,	supra note	22,	322	N.W.2d	at	202.



However,	 in	 adopting	 this	 approach,	we	do	not	believe	 it	 is	
necessary	for	the	claimant	to	justify	his	or	her	relocation	with	a	
purely	economic	motive.	We	note	 that	 the	Fourth	Circuit	 indi-
cated	in	See35 that	a	lower	cost	of	living	in	the	new	community	
would	 qualify	 as	 an	 economic	 motive.	 but	 given	 that	 smaller	
communities—that	 is,	 communities	 with	 fewer	 employment	
opportunities—will	frequently	have	a	 lower	cost	of	 living	than	
larger	 communities,	 it	 is	 difficult	 to	 envision	 a	 situation	 in	
which	 a	 claimant’s	 move	 to	 a	 small	 community	 could	 not	 be	
justified	on	an	economic	basis.	In	this	way,	the	federal	circuit’s	
approach	appears	to	offer	more	in	theory	than	in	practice.

Moreover,	 insisting	 on	 an	 economic	 justification	 would	
essentially	punish	 those	claimants	who	 relocated	 for	 legitimate	
reasons	 that	 may	 not	 be	 “economic”	 in	 the	 strictest	 sense.	 For	
example,	 one	 can	 easily	 envision	 a	 single	 mother	 who,	 after	
suffering	 a	 work-related	 physical	 disability,	 must	 relocate	 to	 a	
community	 where	 family	 can	 assist	 with	 childcare.	 In	 such	 a	
hypothetical,	 the	 more	 significant	 factor	 is	 not	 the	 prospect	 of	
free	 childcare	 from	 family	 members—a	 potentially	 economic	
justification—but,	 rather,	 the	 nature	 and	 quality	 of	 care	 that	
family	would	provide	relative	to	complete	strangers.

[7-9]	accordingly,	we	hold	that	when	an	employee	injured	in	
one	community	relocates	to	a	new	community,	the	new	commu-
nity	will	serve	as	the	hub	community	from	which	to	assess	the	
claimant’s	earning	capacity,	provided	that	the	“change	of	com-
munity	was	done	in	good	faith,	and	not	for	improper	motives.”36	
Like	the	south	Dakota	supreme	Court,	we	believe	the	claimant	
carries	the	burden	to	establish	that	the	move	was	made	in	good	
faith	and	not	for	the	purpose	of	exaggerating	the	extent	of	his	or	
her	difficulty	 in	 finding	suitable	employment.37	 If	 the	claimant	
cannot	 show	 a	 legitimate	 motive	 behind	 his	 or	 her	 postinjury	
relocation,	 the	 community	 where	 the	 claimant	 resided	 at	 the	
time	the	injury	occurred	will	serve	as	the	hub	community.

35	 See, supra	note	15.
36	 see	Reede,	supra note	14,	620	N.W.2d	at	376.
37	 see	id.
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there	 is	 significant	 evidence	 in	 the	 record	 to	 support	 the	
belief	that	giboo’s	move	was	made	in	good	faith	and	therefore	
that	Dunlap	should	be	the	hub	community	from	which	to	base	
an	 assessment	 of	 giboo’s	 earning	 capacity.	 giboo	 testified	
at	 trial	 that	 her	 move	 to	 Dunlap	 was	 motivated	 solely	 by	 the	
desire	 to	 live	 with	 her	 son	 who	 was	 born	 in	 september	 2002,	
shortly	after	giboo’s	 injury.	although	she	maintained	her	per-
manent	 residence	 in	 plattsmouth,	 Nebraska,	 giboo	 testified	
that	 she	 was	 in	 Dunlap	 “95	 percent”	 of	 the	 time.	 giboo	 for-
mally	established	her	 residence	 in	Dunlap	 in	september	2005.	
When	 asked	 why	 it	 took	 so	 long	 to	 officially	 change	 her	
residence	 to	 Dunlap,	 giboo	 explained	 that	 parole	 limitations	
prevented	 her	 from	 establishing	 a	 residence	 outside	 Nebraska	
until	september	2005.

these	 facts	suggest	 that	giboo’s	move	 to	Dunlap	was	made	
in	 good	 faith	 and	 was	 not	 motivated	 by	 a	 desire	 to	 manipu-
late	 the	 extent	 of	 her	 disability.	 We	 acknowledge	 that	 the	
trial	 court’s	 order	 lacks	 a	 conclusive	 finding	 in	 this	 regard.	
Nevertheless,	 we	 note	 that	 the	 trial	 court	 never	 discredited	
giboo’s	 testimony.	 Moreover,	 we	 note	 that	 Ctr	 appeared	 to	
concede	that	giboo’s	move	was	made	in	good	faith	when,	in	its	
brief	before	 this	 court,	 it	 stated:	 “Further,	 [Ctr]	 is	not	 claim-
ing	 that	 there	 is	 evidence	 that	 support[s]	 a	 conclusion	 that	 the	
move	was	made	in	a	deliberate	attempt	to	manipulate	[giboo’s]	
labor	 market.”38	 this	 comment	 is	 tantamount	 to	 a	 concession	
that	 giboo’s	 move	 was	 made	 for	 legitimate	 reasons	 in	 line	
with	 the	 rule	 we	 adopt	 today.	 It	 is	 therefore	 unnecessary	 to	
remand	 for	 the	 trial	 court	 to	 conduct	 findings	 on	 the	 motives	
behind	 giboo’s	 move.	 accordingly,	 we	 conclude	 that	 Dunlap	
alone	should	serve	as	the	hub	community	from	which	to	assess	
giboo’s	earning	capacity.

(b)	Impact	of	employment	opportunities	
around	Hub	Community

Having	 concluded	 that	 Dunlap	 is	 the	 hub	 community	 from	
which	to	assess	giboo’s	earning	capacity,	we	must	now	address	

38	 brief	for	appellee	at	20.



what	 other	 communities	 around	 Dunlap	 should	 factor	 into	 the	
calculation	of	giboo’s	earning	capacity.

[10]	 once	 the	 hub	 community	 has	 been	 identified,	 authori-
ties	 agree	 that	 a	 “labor	 market”	 includes	 not	 only	 that	 particu-
lar	 community,	 but	 also	 any	 communities	 within	 a	 reasonable	
geographic	 area	 around	 it.	 this	 concept	 is	 made	 explicit	 in	 a	
few	 state	 statutes39	 and	 is	 also	 a	 concept	 familiar	 to	 workers’	
compensation	experts.40

at	 trial,	 Freeman,	 giboo’s	 vocational	 expert,	 testified	 that	
Dunlap	 should	 be	 the	 primary	 community	 from	 which	 to	 con-
duct	an	assessment	of	giboo’s	earning	capacity.	other	areas—
including	 omaha/Council	 bluffs—may	 also	 factor	 into	 the	
calculation	so	long	as	it	would	be	practical	for	giboo	to	accept	
employment	there.	Freeman’s	testimony	in	this	regard	parallels	
the	conclusions	reached	by	courts	from	other	jurisdictions.

In	Kelly Services v. Industrial Com’n,41	the	arizona	Court	of	
appeals	addressed	whether	an	employee	who	lived	and	worked	
in	Yucca,	arizona,	should	be	required	to	seek	work	in	neighbor-
ing	towns	with	greater	employment	opportunities.	In	particular,	
the	 employer	 argued	 that	 the	 claimant	 should	 be	 required	 to	
seek	employment	 in	either	kingman,	arizona,	or	Lake	Havasu	
City,	arizona,	towns	24	and	34	miles	from	Yucca,	respectively.	
the	 court	 declined	 to	 adopt	 a	bright-line	 rule	 either	 excluding	
or	 including	 those	 communities	 in	 the	 claimant’s	 labor	 mar-
ket.	 Instead,	 the	 court	 adopted	 a	 circumstantial	 reasonableness	
test	under	which	areas	 in	 the	vicinity	of	one’s	hub	community	
would	 also	 be	 taken	 into	 consideration	 so	 long	 as	 “a	 reason-
able	 person	 in	 the	 claimant’s	 situation	 would	 probably	 seek	
employment	there.”42	the	court	further	noted	that	“[i]n	making	
such	a	determination,	a	 totality	of	 the	circumstances	approach,	

39	 Idaho	 Code	ann.	 §	 72-430	 (2006),	 construed in Combs v. Kelly Logging,	
115	 Idaho	 695,	 769	 p.2d	 572	 (1989);	 s.D.	 Codified	 Laws	 §	 62-4-52(1)	
(2004).

40	 4	arthur	 Larson	 &	 Lex	 k.	 Larson,	 Larson’s	Workers’	 Compensation	 Law	
§	84.01(4)	(2007).

41	 Kelly Services,	supra note	8.
42	 Id. at	20,	106	p.3d	at	1035.
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in	which	all	 relevant	 factors	are	considered,	 should	be	used.”43	
While	not	an	exhaustive	list,	the	court	then	explained	that

relevant	considerations	in	determining	whether	a	potential	
job	 lies	 within	 a	 person’s	 geographical	 labor	 market	 area	
would	typically	include	[(1)]	availability	of	transportation,	
[(2)]	duration	of	commute,	 and	 [(3)]	 length	of	workday.	 .	
.	 .	 It	would	 also	 include	 [(4)]	 the	 ability	 of	 the	person	 to	
make	the	commute	based	on	his	physical	condition.44

the	 pennsylvania	 supreme	 Court	 uses	 the	 same	 approach	 as	
the	arizona	 Court	 of	appeals,	 but	 also	 places	 some	 weight	 on	
whether	 the	 particular	 geographic	 area	 outside	 the	 hub	 com-
munity	 is	 an	 “‘area	 where	 others	 [from]	 the	 same	 community	
would	accept	employment.’”45

these	standards	essentially	mirror	the	testimony	of	Freeman,	
who	 also	 emphasized	 that	 giboo’s	 6-hour-workday	 limitation	
and	potential	 inability	to	make	a	long	commute	should	be	con-
sidered	when	evaluating	 the	 relevance	of	areas	around	Dunlap.	
Freeman	 also	 emphasized	 one	 additional	 factor	 which	 the	
arizona	Court	of	appeals	and	pennsylvania	supreme	Court	did	
not	 specifically	 touch	upon:	 the	 amount	of	wages	 the	 claimant	
could	expect	to	earn	in	the	prospective	community.	as	Freeman	
testified,	 it	 would	 be	 impractical	 for	 an	 individual	 to	 make	 a	
2-hour	 roundtrip	 each	 day	 to	 omaha/Council	 bluffs	 for	 jobs	
which	pay	only	$6	per	hour.

[11,12]	We	agree	with	the	above	and	therefore	hold	that	com-
munities	 surrounding	 the	 claimant’s	 hub	 community	 should	 be	
considered	 part	 of	 the	 claimant’s	 labor	 market,	 but	 only	 to	 the	
extent	that	it	would	be	reasonable	for	the	claimant	to	seek	work	
in	 that	 location.	 this	 reasonableness	 determination	 should	 be	
based	on	the	totality	of	 the	circumstances,	with	regard	for	such	
factors	 as	 (1)	 availability	 of	 transportation,	 (2)	 duration	 of	 the	
commute,	 (3)	 length	of	 the	workday	 the	claimant	 is	 capable	of	
working,	 (4)	 ability	 of	 the	 person	 to	 make	 the	 commute	 based	
on	 his	 or	 her	 physical	 condition,	 and	 (5)	 economic	 feasibility	

43	 Id.
44	 Id. (citations	 omitted).	 see,	 also,	 Litzinger v. W.C.A.B. (Builders Transp.),	

731	a.2d	258	(pa.	Commw.	1999).
45	 Dilkus v. W.C.A.B.,	543	pa.	392,	399,	671	a.2d	1135,	1139	(1996).



of	 a	person	 in	 the	claimant’s	position	working	 in	 that	 location.	
regard	might	 also	be	given	 to	 the	more	generalized	 inquiry	of	
whether	others	who	live	in	the	claimant’s	hub	community	regu-
larly	seek	employment	in	the	prospective	area.

[13-15]	 Nebraska	 law	 contemplates	 that	 court-appointed	
vocational	rehabilitation	experts	will	help	courts	 identify	voca-
tional	 rehabilitation	 plans	 and	 apply	 the	 statutory	 factors	 used	
to	 assess	 disabled	 employees’	 earning	 capacities.46	 the	 above	
factors	 should	 be	 used	 by	 courts—and	 the	 court-appointed	
vocational	 experts	 guiding	 them—when	 selecting	 the	 relevant	
areas	to	use	in	setting	a	claimant’s	vocational	rehabilitation	plan	
and	loss	of	earning	capacity.	of	course,	the	opinion	of	the	court-
appointed	expert	is	given	a	rebuttable	presumption	of	validity47	
and	a	party	who	disagrees	with	 that	opinion	has	 the	burden	 to	
show	that	 it	 is	 inaccurate.48	obviously,	 the	rebuttable	presump-
tion	 in	 favor	 of	 the	 court-appointed	 expert’s	 opinion	 can	 be	
rebutted	by	a	showing	that	his	or	her	assessment	was	predicated	
on	principles	that	are	contrary	to	law.	so,	for	example,	a	claim-
ant	would	have	the	burden	to	show	that	in	conducting	his	or	her	
assessment,	 the	 court-appointed	 expert	 incorrectly	 considered	
an	 area	 around	 the	 hub	 community	 where	 employment	 oppor-
tunities	are	not	 reasonably	available	 to	 the	claimant.	similarly,	
an	employer	would	have	the	burden	to	show	that	in	conducting	
his	 or	 her	 assessment,	 the	 court-appointed	 expert	 incorrectly	
omitted	 an	 area	 near	 the	 hub	 community	 where	 employment	
opportunities	are reasonably	available	to	the	claimant.

based	 on	 the	 preceding	 discussion,	 it	 is	 possible	 that		
omaha/Council	 bluffs	 may	 be	 taken	 into	 account	 in	 assess-
ing	 giboo’s	 earning	 capacity.	 However,	 any	 consideration	 of	
omaha/Council	 bluffs	 would	 be	 based	 on	 its	 proximity	 to	
Dunlap—approximately	50	miles—not by	virtue	of	the	fact	that	
omaha/Council	 bluffs	 was	 the	 community	 where	 giboo	 lived	
and	worked	at	the	time	of	her	vocational	injury.

46	 see	§	48-162.01(3).
47	 see	id.
48	 see	Dawes v. Wittrock Sandblasting & Painting,	266	Neb.	526,	667	N.W.2d	

167	 (2003),	 disapproved in part on other grounds, Kimminau v. Uribe 
Refuse Serv.,	270	Neb.	682,	707	N.W.2d	229	(2005).
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2.	Statutory	preSumption	in	favor	of	utLey’S	aSSeSSment

giboo	also	challenges	 the	 trial	 court’s	decision	 to	 adopt	 the	
assessment	 of	 Utley,	 the	 court-appointed	 vocational	 expert.	
giboo	 believes	 Utley	 erroneously	 concluded	 that	 giboo	 suf-
fered	 a	 mere	 35-percent	 reduction	 in	 her	 earning	 capacity	 as	
a	 result	 of	 her	 injuries.	accordingly,	 giboo	 believes	 the	 court	
erred	in	adopting	Utley’s	assessment.

[16]	 as	 noted	 above,	 Nebraska	 law	 provides	 that	 trained	
vocational	experts	will	help	workers’	compensation	courts	han-
dle	 compensation	 claims	 by	 disabled	 employees.49	 While	 the	
opinion	of	 the	court-appointed	expert	 is	given	a	 rebuttable	pre-
sumption	 of	 validity,50	 a	 party	 who	 disagrees	 with	 the	 expert’s	
conclusions	 may	 overcome	 this	 presumption	 by	 showing	 that	
those	 conclusions	 are	 inaccurate.51	 again,	 one	 way	 of	 show-
ing	 the	 inaccuracy	 of	 a	 court-appointed	 expert’s	 opinion	 is	 to	
demonstrate	that	the	opinion	is	based	on	assumptions	which	run	
contrary	 to	 law.	a	 party	 can	 also	 show	 that	 the	 opinion	 of	 the	
court-appointed	 expert	 is	 inaccurate	 by	 offering	 proof	 that	 the	
nonexistence	 of	 a	 fact	 presumed	 by	 the	 court-appointed	 expert	
is	more	probable	 than	 is	 its	existence.52	as	 the	Nebraska	Court	
of	appeals	has	observed,	a	party	might	carry	his	or	her	burden	
by,	 among	 other	 things,	 presenting	 the	 testimony	 of	 his	 or	 her	
own	vocational	expert.53

(a)	Improper	Focus	on	Labor	Market
giboo	 claims	 that	 Utley	 failed	 to	 give	 due	 consideration	

to	Dunlap—and	overly	emphasized	omaha/Council	bluffs—in	
conducting	 his	 assessment	 of	 giboo’s	 earning	 capacity.	 at	
trial	 and	 during	 oral	 argument	 before	 this	 court,	 counsel	 for	
Ctr	 insisted	 that	 Utley	 considered	 both	 the	 omaha/Council	

49	 see	§	48-162.01(3).
50	 see	id.
51	 Dawes, supra note	48.
52	 Id.
53	 see,	 Romero v. IBP, inc.,	 9	 Neb.	 app.	 927,	 623	 N.W.2d	 332	 (2001);	

Stansbury v. HEP, Inc.,	3	Neb.	app.	712,	530	N.W.2d	284	(1995),	reversed 
on other grounds	248	Neb.	706,	539	N.W.2d	28.	see,	also,	Cords v. City of 
Lincoln,	249	Neb.	748,	545	N.W.2d	112	(1996).



bluffs	 and Dunlap	 communities	 in	 conducting	 his	 assessment	
of	 giboo’s	 earning	 capacity.	 However,	 this	 suggestion	 runs	
counter	to	Utley’s	reports	admitted	into	evidence.

In	his	report	dated	July	18,	2005,	Utley	states,	“after	develop-
ing	.	 .	 .	giboo’s	vocational	profile	and	eliminating	occupations	
that	 would	 not	 be	 compatible	 with	 these	 restrictions,	 her	 loss	
of	 access	 to	 suitable	 jobs	 in the Omaha/Council Bluffs labor 
market was	 determined	 to	 be	 approximately	 25%.”	 (emphasis	
supplied.)	Later	in	that	same	report,	Utley	noted	that	wage	sur-
veys	for	 jobs	suited	to	giboo	pay	“in	the	range	of	$268.00	per	
week	 to	 $530.00	 per	 week	 in the Omaha/Council Bluffs labor 
market.”	 (emphasis	 supplied.)	 Utley’s	 report	 concludes	 in	 the	
following	manner:	“this	opinion	is	expressed	with	a	reasonable	
degree	 of	 vocational	 certainty	 and	 is based upon . . . Giboo’s 
.	 .	 .	 access to jobs in the Omaha/Council Bluffs labor market 
area.”	(emphasis	supplied.)

Dunlap	 was	 not	 referenced	 in	 the	 body	 of	 the	 report.	 Utley	
only	referenced	Dunlap	at	the	very	beginning	of	his	report	where	
he	 listed	 giboo’s	 current	 residence	 as	 “Dunlap,	 Ia.”	 Utley’s	
second	report,	issued	after	giboo	was	limited	to	a	6-hour	work-
day,	is	identical	to	the	first	report	in	these	respects.

these	statements	certainly	support	the	belief	that	Utley	con-
sidered	 only	 omaha/Council	 bluffs	 in	 conducting	 his	 assess-
ment	of	giboo’s	earning	capacity.	at	a	minimum,	the	repetitive	
use	 of	 “omaha/Council	 bluffs”	 as	 the	 labor	 market	 indicates	
that	 Utley	 regarded	 omaha/Council	 bluffs	 as	 the	 primary	
community	 rather	 than	Dunlap.	 It	 appears	Utley’s	approach	 to	
the	 labor	 market	 issue	 conflicts	 with	 our	 holding	 that	 Dunlap	
is	 the	 hub	 community.	 Utley	 should	 have	 used	 Dunlap	 as	 the	
hub	 community	 and	 only	 considered	 omaha/Council	 bluffs	 if	
doing	 so	would	be	 reasonable	under	 the	circumstantial	 factors	
set	forth	earlier.	because	Utley	apparently	did	not	do	either	of	
these	 things,	 his	 assessment	 is	 predicated	 on	 principles	 which	
are	contrary	to	law.

(b)	Failure	to	adjust	giboo’s	Loss	of	access
giboo	also	challenges	the	accuracy	of	Utley’s	ultimate	assess-

ment	 of	 the	 extent	 of	 giboo’s	 diminished	 earning	 capacity.	 In	
his	report	dated	July	18,	2005,	Utley	concluded	that	giboo	had	
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suffered	 a	 25-percent	 loss	 of	 access	 to	 jobs	 and	 a	 30-percent	
reduction	 in	 earning	 capacity	 overall.	 after	 giboo’s	 physician	
limited	 her	 to	 a	 6-hour	 workday,	 Utley	 amended	 his	 earning	
capacity	assessment	from	a	30-percent	reduction	to	a	35-percent	
reduction.	 However,	 his	 loss	 of	 access	 estimate	 remained	 at	
25	percent.

Utley’s	 failure	 to	 adjust	 his	 assessment	 of	 giboo’s	 loss	
of	 access	 despite	 her	 6-hour-workday	 limitation	 suggests	 that	
Utley	 did	 not	 believe	 that	 such	 a	 limitation	 would	 reduce	 her	
access	 to	 jobs.	but	 it	 simply	cannot	be	 true	 that	a	worker	who	
is	 permanently	 limited	 to	 a	 maximum	 of	 6	 hours	 of	 work	 per	
day	will	have	the	same	access	to	jobs	as	a	worker	with	no	such	
limitation.	 In	 fact,	 this	 very	 case	 demonstrates	 that	 fact.	 the	
record	 shows	 that	 Ctr	 went	 out	 of	 its	 way	 to	 accommodate	
giboo’s	 numerous	 movement	 and	 weight-bearing	 limitations	
after	 her	 accident	 and	 even	 reassigned	 her	 to	 different	 posi-
tions	 of	 employment	 in	 order	 to	 keep	 her	 on	 staff.	 However,	
when	 giboo	 was	 permanently	 limited	 to	 a	 6-hour	 workday	 by	
her	 physicians,	 even	 Ctr	 could	 not	 bring	 itself	 to	 accommo-
date	 this	 limitation	 and	 giboo’s	 employment	 was	 terminated.	
therefore,	Utley’s	assumption	that	a	6-hour-workday	limitation	
would	 not	 affect	 giboo’s	 access	 to	 jobs	 is	 not	 accurate.	as	 a	
result,	 the	 numerical	 conclusions	 which	 depended	 upon	 that	
assumption	 must	 also	 be	 inaccurate	 under	 the	 principles	 we	
outlined	above.

that	Utley	changed	his	assessment	of	giboo’s	earning	capac-
ity	from	a	30-percent	reduction	to	a	35-percent	reduction	does	
not	save	his	assessment.	all	other	things	being	equal,	a	person	
who	 can	 work	 no	 more	 than	 6	 hours	 per	 day	 will	 obviously	
earn	 less	 than	 an	 individual	 with	 no	 such	 limitation.	 Utley’s	
conclusion	 that	 giboo’s	 6-hour-workday	 limitation	 resulted	 in	
an	additional	5-percent	reduction	in	her	overall	earning	capac-
ity	merely	 reflects	 this	basic	 fact.	but	such	a	 limitation	would	
also	reduce	a	person’s	earning	capacity	by	virtue	of	the	fact	that	
it	reduces	the	number	of	jobs	available	to	that	individual.

Freeman,	giboo’s	own	vocational	expert,	testified	in	support	
of	 those	points.	While	she	did	not	prepare	an	earning	capacity	
report	 of	 her	 own,	 Freeman	 indicated	 that	 such	 a	 report	 was	
not	 necessary	 for	 her	 to	 determine	 that	 Utley’s	 assessment	



was	erroneous.	the	trial	court	discounted	Freeman’s	testimony	
based	 on	 the	 court’s	 erroneous	 belief	 that	 Freeman	 did	 not	
think	employment	opportunities	in	omaha/Council	bluffs	were	
relevant.	this	conclusion	is	clearly	erroneous.

During	cross-examination	by	counsel	for	Ctr,	Freeman	was	
asked	 whether	 she	 thought	 it	 was	 appropriate	 to	 consider	 both	
Dunlap	and	omaha/Council	bluffs	in	the	earning	capacity	anal-
ysis.	Freeman	gave	a	qualified	answer	 in	which	 she	 stated	 that	
consideration	 of	 employment	 opportunities	 in	 omaha/Council	
bluffs	 would	 depend	 on	 whether	 it	 was	 practical	 for	 giboo	 to	
take	 the	particular	 job.	Freeman	referenced	such	considerations	
as	the	amount	of	wages	and	length	of	commute.

shortly	thereafter,	Freeman	was	asked	the	same	question	by	
counsel	 for	 Ctr.	 this	 time,	 Freeman	 seemed	 to	 indicate	 that	
employment	opportunities	in	omaha/Council	bluffs	should	not	
be	 considered	 at	 all.	 However,	 Freeman	 immediately	 retracted	
the	 statement	 and	 stated	 that	 she	 did	 not	 understand	 counsel’s	
question.	Counsel	promised	to	pose	the	question	again,	but	did	
not.	 Nevertheless,	 on	 no	 less	 than	 five	 subsequent	 occasions,	
Freeman	 testified	 that	 although	 jobs	 in	 omaha/Council	 bluffs	
might	be	relevant,	it	would	depend	on	several	circumstantial	fac-
tors.	on	at	least	one	of	these	occasions,	Freeman’s	answer	came	
in	response	to	a	question	from	the	bench.	In	light	of	Freeman’s	
repetitive	statements,	 the	court	clearly	erred	in	concluding	that	
Freeman	did	not	think	jobs	in	omaha/Council	bluffs	were	rel-
evant.	as	such,	the	court	erred	in	discounting	the	importance	of	
Freeman’s	testimony.	rather	than	present	an	inaccurate	view	of	
the	relevant	issues,	Freeman’s	prescient	testimony	actually	mir-
rored	the	two-part	approach	we	adopt	today.

In	sum,	it	 is	clear	 that	Utley’s	assessments	of	giboo’s	earn-
ing	 capacity	 contain	 several	 errors.	 the	 assessments	 not	 only	
depend	on	an	incorrect	understanding	of	the	labor	market	issue,	
they	 also	 present	 calculations	 that	 depend	 on	 demonstrably	
false	 assumptions.	as	 a	 result,	 the	 trial	 court	 erred	 by	 relying	
on	Utley’s	assessments	over	Freeman’s	contrary	testimony.

3.	ruLe	11	cLaim

In	 her	 final	 assignment	 of	 error,	 giboo	 argues	 that	 the	 trial	
court	 violated	 Workers’	 Comp.	 Ct.	 r.	 of	 proc.	 11(a)	 (2006)	
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by	 failing	 to	 issue	 a	 “reasoned	 decision.”	 at	 the	 time,	 rule	
11	provided:

A. Reasoned Decisions. all	 parties	 are	 entitled	 to	
reasoned	 decisions	 which	 contain	 findings	 of	 fact	 and	
	conclusions	 of	 law	 based	 upon	 the	 whole	 record	 which	
clearly	 and	 concisely	 state	 and	 explain	 the	 rationale	 for	
the	 decision	 so	 that	 all	 interested	 parties	 can	 determine	
why	 and	 how	 a	 particular	 result	 was	 reached.	 the	 judge	
shall	 specify	 the	 evidence	 upon	 which	 the	 judge	 relies.	
the	 decision	 shall	 provide	 the	 basis	 for	 a	 meaningful	
	appellate	review.

rule	 11	 provides	 that	 lower	 court	 decisions	 must	 facilitate	
appellate	 review.	 although	 the	 trial	 court’s	 order	 was	 some-
what	 ambiguous	 at	 times,	 it	 nonetheless	 provided	 the	 basis	 for	
meaningful	 appellate	 review.	 the	 trial	 court	 made	 conclusions	
of	 law	 regarding	 the	 labor	 market	 issue.	 It	 also	 concluded	 that	
giboo	 suffered	 a	 35-percent	 reduction	 in	 her	 earning	 capacity	
due	to	her	disability	and	cited	Utley’s	report	as	the	basis	for	that	
conclusion.	the	court	considered	and	rejected	the	 testimony	by	
Freeman.	this	assignment	of	error	is	without	merit.

VI.	CoNCLUsIoN
We	conclude	that	Dunlap	should	serve	as	the	hub	community	

from	 which	 to	 assess	 giboo’s	 earning	 capacity.	 this	 conclu-
sion	 is	 premised	 upon	 evidence	 in	 the	 record	 which	 tends	 to	
show	that	giboo	had	a	good-faith	basis	to	move	from	omaha	to	
Dunlap,	as	well	as	Ctr’s	concession	that	no	contrary	evidence	
exists	 regarding	giboo’s	motive.	However,	we	nonetheless	 find	
it	 necessary	 to	 reverse	 the	 order	 of	 the	 compensation	 court	
review	 panel	 with	 directions	 to	 remand	 the	 cause	 to	 the	 trial	
court	 to	determine	 the	 exact	 value	of	giboo’s	 earning	 capacity	
in	light	of	her	disability	and	new	place	of	residence.

because	Utley	did	not	 regard	Dunlap	as	 the	hub	community	
and	 failed	 to	 adjust	 giboo’s	 loss	 of	 access	 figure,	 his	 opinion	
is	 not	 entitled	 to	 any	 presumption	 of	 correctness	 on	 remand.	
rather,	 the	 trial	 court’s	 assessment	 of	 giboo’s	 earning	 capac-
ity	 should	 be	 based	 on	 all	 the	 evidence	 in	 the	 record,	 as	 well	
as	 additional	 evidence	 offered	 by	 the	 parties	 and	 evidence	
presented	 by	 Freeman.	 Finally,	 the	 trial	 court	 is	 to	 rely	 on	 the	
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appellee.

heavican,	 C.J.,	 wright,	 connoLLy,	 gerrard,	 Stephan,	
mccormack,	and	miLLer-Lerman,	JJ.

totality	 of	 the	 circumstances	 when	 considering	 whether	 any	
communities	around	Dunlap	should	factor	into	the	assessment	of	
giboo’s	earning	capacity.

reverSed	and	remanded	with	directionS.
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wright,	J.
NatUre	oF	Case

Danny	L.	sing	was	convicted	of	first	degree	murder,	use	of	a	
deadly	weapon	 to	commit	a	 felony,	and	possession	of	a	deadly	
weapon	by	a	felon,	following	the	death	of	edi	torres.	sing	was	
sentenced	 to	 life	 in	prison,	a	consecutive	 term	of	5	 to	10	years	
in	prison	for	use	of	a	weapon,	and	a	concurrent	term	of	5	to	10	
years	for	possession	of	a	deadly	weapon.	He	appeals.

sCope	oF	reVIeW
[1]	 In	 reviewing	 a	 claim	 that	 the	 evidence	 was	 insufficient	

to	 support	 a	 criminal	 conviction,	 an	 appellate	 court	 does	 not	
resolve	 conflicts	 in	 the	 evidence,	 pass	 on	 the	 credibility	 of	
witnesses,	 or	 reweigh	 the	 evidence;	 such	 matters	 are	 for	 the	
finder	of	fact,	and	a	conviction	will	be	affirmed,	in	the	absence	
of	 prejudicial	 error,	 if	 the	 evidence	 admitted	 at	 trial,	 viewed	
and	construed	most	 favorably	 to	 the	state,	 is	 sufficient	 to	 sup-
port	 the	 conviction.	 see	 State v. Thurman,	 273	 Neb.	 518,	 730	
N.W.2d	805	(2007).

FaCts
sing	 lived	on	south	9th	street	 in	omaha,	Nebraska.	a	com-

mon	 driveway	 ran	 between	 sing’s	 house	 and	 the	 house	 next	
door,	 in	 which	 Loc	 Nguyen	 and	 Johanna	 Nguyen	 resided.	the	
Nguyens	 had	 moved	 in	 several	 weeks	 prior	 to	 september	 30,	
2005,	 and	 in	 that	 time,	police	had	been	called	 to	 the	Nguyens’	
house	 for	 a	 noise	 complaint	 and	 a	 complaint	 about	 a	 dog.	
the	 police	 had	 also	 towed	 a	 vehicle	 from	 the	 backyard	 of	 the	
Nguyens’	house.

torres	was	a	friend	of	Loc’s	and	often	came	to	the	Nguyens’	
house	 to	 lift	 weights.	 on	 september	 30,	 2005,	 Loc	 and	torres	
made	 plans	 to	 meet	 around	 midnight.	 When	 Loc	 and	 Johanna	
arrived	 home,	torres	 was	 waiting	 on	 the	 enclosed	 front	 porch.	
because	Loc	had	sprained	his	hand	and	could	not	lift	weights,	he	
and	torres	decided	to	buy	some	beer.	Loc,	Johanna,	and	torres	
were	on	the	porch	when	sing	came	over	at	about	1	a.m.

sing	 drank	 two	 or	 three	 beers	 in	 15	 to	 30	 minutes.	 He	
repeatedly	 talked	 about	 a	 stolen	 vehicle	 that	 had	 been	 parked	
behind	the	Nguyens’	house.	Loc	asked	sing	if	he	had	called	the	
police	 about	 the	vehicle,	 and	sing	 said	he	was	not	 a	 “snitch.”	



because	 Loc’s	 wrist	 was	 wrapped,	 sing	 repeatedly	 asked	 Loc	
what	was	wrong	with	his	wrist.	Loc	 finally	 responded	 that	he	
was	about	 to	sprain	his	other	wrist	 if	sing	did	not	stop	asking	
about	it.	Loc,	Johanna,	and	torres	all	laughed	at	this,	but	sing	
did	 not.	 at	 Loc’s	 suggestion,	 sing	 left,	 and	 Loc	 secured	 the	
door	to	the	porch.

a	 few	 minutes	 later,	 Loc	 saw	 sing	 run	 up	 the	 steps	 to	 the	
porch.	 torres	 was	 seated	 on	 a	 chair,	 Johanna	 was	 sitting	 on	
the	weight	bench,	and	Loc	was	standing	against	 the	house	near	
Johanna.	sing	tried	to	open	the	door,	but	it	was	locked.	He	had	
a	 small	 pistol	 in	 his	 left	 hand	 and	 a	 shotgun	 in	 his	 right	 hand.	
sing	asked	Loc	if	he	had	“anything	to	say	now”	and	asked	Loc	
and	torres	 if	 they	were	“tough	now.”	sing	pointed	 the	pistol	at	
Loc	 and	torres,	 and	 the	 muzzle	 of	 the	 pistol	 was	 touching	 the	
glass	in	the	door.

torres	 told	 sing	 not	 to	 point	 the	 gun	 at	 him	 or	 anyone	
else.	 sing	 then	 pointed	 the	 pistol	 at	 Loc’s	 face	 and	 fired,	 but	
Loc	 dodged	 and	 the	 shot	 missed	 him.	 torres	 told	 Loc	 to	 take	
Johanna	 inside	 the	 house,	 and	 Loc	 walked	 behind	 Johanna	 to	
protect	her.	before	Johanna	got	into	the	house,	she	heard	a	gun-
shot	that	was	louder	than	the	first.	as	Loc	reached	the	doorway,	
he	 looked	at	torres	 to	 tell	him	 to	come	 into	 the	house.	at	 that	
moment,	a	gun	was	fired	and	Loc	saw	sing	with	both	hands	on	
the	 shotgun,	which	was	pointed	at	torres.	torres	was	knocked	
backward,	 and	 his	 chair	 flew	 against	 the	 wall.	 Loc	 saw	 sing	
run	away.

Inside	the	house,	Johanna	called	the	911	emergency	dispatch	
service.	 Loc	 went	 into	 the	 kitchen,	 grabbed	 two	 knives,	 and	
went	 to	 the	 back	 door	 because	 he	 thought	 sing	 might	 try	 to	
return	 through	 that	 door.	 Loc	 then	 returned	 to	 the	 front	 porch	
and	 saw	 torres	 struggling	 to	 move.	 When	 medical	 person-
nel	 arrived,	 Loc	 told	 them	 to	 hurry	 because	 torres	 was	 badly	
injured.	 Loc	 saw	 sing	 on	 his	 porch,	 looking	 out.	 When	 the	
police	 arrived,	 Loc	 directed	 them	 to	 sing’s	 house.	torres	 died	
later	 that	day	from	a	gunshot	wound	to	the	head.	the	shot	had	
been	roughly	parallel	to	the	top	of	torres’	head.

police	 officers	 ordered	 sing	 to	 come	 out	 of	 his	 house,	 and	
he	 was	 taken	 into	 custody.	 police	 found	 a	 shotgun	 shell	 on	
the	ground	near	 the	garage	of	sing’s	house	 and	a	 shotgun	 in	 a	
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wooded	 area	 behind	 sing’s	 house.	 the	 shotgun	 was	 test	 fired	
and	found	to	be	operational.

sing	told	the	officer	who	transported	him	to	police	headquar-
ters	 that	 he	 had	 gone	 next	 door	 to	 confront	 Loc	 and	 Johanna	
about	 a	 car	 which	 had	 been	 “dumped”	 in	 his	 backyard	 and	
that	they	laughed	at	him.	He	said	that	Loc	and	torres	told	him	
they	were	going	 to	 “storm	 troop	his	 residence,	kill	 him,	 [and]	
rape	his	wife.”	Loc	and	Johanna	denied	 that	anyone	made	any	
threats	 to	 sing	 and	 denied	 that	 there	 had	 been	 foul	 language	
spoken	that	night	or	raised	voices.

During	 a	 police	 interview	 the	 morning	 of	 october	 1,	 2005,	
sing	stated	that	he	had	gone	to	tell	the	Nguyens	that	they	lived	
in	 a	 quiet	 neighborhood	 and	 that	 it	 was	 not	 “cool”	 to	 bring	
the	 police	 around.	 sing	 claimed	 Loc	 stated	 that	 if	 they	 found	
out	sing	had	called	the	police	about	the	stolen	car,	 they	would	
come	 to	 his	 house,	 rape	 his	 wife	 or	 girlfriend,	 and	 kill	 him	
while	 he	 was	 sleeping.	 sing	 gave	 several	 explanations	 for	 the	
events	of	the	night	of	september	30,	2005:	(1)	He	got	his	guns	
from	his	house	and	went	next	door	because	he	wanted	to	scare	
the	Nguyens	and	torres;	 (2)	 the	 shooting	was	an	accident;	 (3)	
he	stumbled,	and	 the	shotgun	went	off;	and	(4)	he	blacked	out	
and	had	no	memory	of	that	segment	of	time.

sing	 told	police	 that	 he	did	not	 have	 to	work	on	september	
30,	2005,	and	that	he	began	drinking	about	11	a.m.	He	claimed	
that	 he	 consumed	 approximately	 34	 beers	 between	 11	 a.m.	
and	 5	 p.m.	 and	 napped	 until	 about	 8	 p.m.	When	 his	 girlfriend	
arrived	home,	 they	went	 to	 a	neighborhood	bar.	He	 claimed	 to	
have	consumed	six	or	seven	beers	 there,	as	well	as	seven	shots	
of	 liqueur.	sing	then	went	home	and	drank	“a	couple”	of	beers	
before	going	to	the	Nguyens’	house.

sing	 was	 charged	 in	 an	 amended	 information	 with	 first	
degree	 murder,	 use	 of	 a	 deadly	 weapon	 to	 commit	 a	 felony,	
and	possession	of	a	deadly	weapon	by	a	felon.	a	jury	returned	
verdicts	of	guilty	on	all	three	charges.

sing	 was	 sentenced	 to	 life	 in	 prison	 for	 first	 degree	 murder	
and	 5	 to	 10	 years’	 imprisonment	 for	 use	 of	 a	 weapon	 to	 com-
mit	a	felony,	to	be	served	consecutively	to	the	life	sentence.	He	
was	sentenced	to	5	to	10	years’	imprisonment	for	possession	of	
a	 deadly	 weapon	 by	 a	 felon,	 to	 be	 served	 concurrently	 to	 the	



sentence	 for	 the	 weapons	 conviction.	 He	 was	 given	 credit	 for	
time	 served	 of	 522	 days	 against	 the	 sentence	 imposed	 for	 first	
degree	murder.

assIgNMeNts	oF	error
sing’s	 assignments	 of	 error	 can	 be	 summarized	 to	 allege	

that	 the	 evidence	was	 insufficient	 to	 support	 the	 conviction	 for	
first	 degree	 murder	 and	 that	 the	 district	 court	 erred	 in	 sustain-
ing	 the	 state’s	 motion	 in	 limine	 regarding	 the	 victim’s	 alleged	
gang	affiliation.

aNaLYsIs

Sufficiency	of	evidence

sing	 asserts	 that	 the	 evidence	 was	 insufficient	 to	 support	
the	 conviction	 for	 first	 degree	 murder.	 He	 argues	 that	 the	
state	 failed	 to	 prove	 that	 he	 killed	 torres	 purposely	 and	 with	
	deliberate	and	premeditated	malice.	Neb.	rev.	stat.	§	28-303(1)	
(Cum.	 supp.	 2006)	 provides	 that	 the	 killing	 must	 be	 commit-
ted	 “purposely	 and	 with	 deliberate	 and	 premeditated	 malice.”	
sing	claims	that	the	evidence	never	established	such	intent	and	
that	 the	 record	supports	a	 finding	 that	 the	death	was	 the	 result	
of	 an	 accident.	 He	 alleges	 that	 he	 had	 consumed	 an	 excessive	
amount	 of	 alcohol,	 he	 was	 verbally	 threatened	 by	 Loc	 and	
torres,	 and	 the	 shotgun	 discharged	 when	 he	 stumbled	 in	 his	
drunken	state.

the	jury	was	given	a	step	instruction	stating	that	sing	could	
be	 found	 guilty	 of	 first	 degree	 murder,	 second	 degree	 mur-
der,	 or	 manslaughter,	 or	 found	 not	 guilty.	 It	 was	 also	 given	
an	 instruction	 defining	 intoxication	 as	 a	 defense.	 although	
sing	 argues	 that	 the	 facts	 support	 a	 manslaughter	 charge,	 we	
note	 that	 the	 jury	was	given	 this	option,	but	did	not	make	 that	
	factual	finding.

Concerning	the	elements	of	first	degree	murder,	we	have	held	
that	 deliberate	 means	 “not	 suddenly,	 not	 rashly,	 and	 requires	
that	the	defendant	considered	the	probable	consequences	of	his	
or	 her	 act	 before	 doing	 the	 act.”	 State v. Robinson,	 272	 Neb.	
582,	 627,	 724	 N.W.2d	 35,	 73	 (2006).	 premeditated	 means	 the	
actor	 has	 formed	 a	 design	 to	 commit	 an	 act	 before	 it	 is	 done.	
see	State v. Robinson, supra.
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[2,3]	a	person	kills	with	premeditated	malice	 if,	 before	 the	
act	 causing	 the	death	occurs,	 the	person	has	 formed	 the	 intent	
or	determined	to	kill	 the	victim	without	legal	justification.	see	
id.	there	 is	no	particular	 length	of	 time	 required	 for	premedi-
tation,	 as	 long	 as	 the	 intent	 to	 kill	 is	 formed	 before	 the	 act	 is	
committed	and	not	simultaneously	with	the	act	 that	caused	the	
death.	 see	 id.	 It	 is	 for	 the	 jury	 to	 decide	 whether	 the	 defen-
dant	acted	with	premeditation.	see	 id. When	the	sufficiency	of	
the	 evidence	 as	 to	 criminal	 intent	 is	 questioned,	 independent	
evidence	 of	 specific	 intent	 is	 not	 required.	 rather,	 the	 intent	
with	 which	 an	 act	 is	 committed	 is	 a	 mental	 process	 and	 may	
be	inferred	from	the	words	and	acts	of	the	defendant	and	from	
the	circumstances	surrounding	the	incident.	State v. White,	272	
Neb.	421,	722	N.W.2d	343	(2006).

Loc	 testified	 that	 sing	 returned	 to	 the	 porch	 with	 two	 guns	
and	asked	Loc	if	he	had	“anything	to	say	now.”	sing	pointed	a	
pistol	directly	at	Loc	and	fired,	but	he	missed.	as	Loc	attempted	
to	go	into	the	house	with	Johanna,	a	shot	was	fired	and	he	saw	
sing	with	both	hands	on	the	shotgun.	torres	was	knocked	back	
against	the	wall,	and	sing	ran	away.	this	evidence	is	sufficient	
to	 demonstrate	 beyond	 a	 reasonable	 doubt	 that	 sing	 intended	
to	kill	torres.	sing	formulated	the	design	to	commit	the	act	by	
going	 to	 his	 house	 and	 returning	 to	 the	 Nguyens’	 house	 with	
two	 guns.	 It	 may	 be	 reasonably	 inferred	 from	 sing’s	 actions	
and	 the	 circumstances	 surrounding	 the	 incident	 that	 he	 had	
the	 intent	 to	 kill	 torres	 purposely	 and	 with	 deliberate	 and	
	premeditated	malice.

sing	 argues	 that	 “the	 homicide	 was	 the	 result	 of	 an	 acci-
dent	 and	 [was]	 not	 committed	 purposely	 with	 deliberate	 and	
premeditated	malice.”	brief	 for	 appellant	 at	 11.	sing	 contends	
that	 he	 had	 two	 weapons,	 was	 standing	 in	 front	 of	 the	 porch,	
discharged	 the	 pistol	 into	 the	 doorjamb,	 stumbled,	 and	 then	
accidentally	 discharged	 the	 shotgun.	 His	 defense	 was	 that	 the	
shooting	was	an	accident.

the	 record	 does	 not	 support	 this	 argument.	 the	 witnesses	
testified	that	sing	did	not	appear	to	stumble	or	fall	as	he	came	
up	 the	 steps	 with	 the	 guns.	 None	 of	 the	 police	 officers	 who	
had	 contact	 with	 sing	 observed	 any	 instability	 due	 to	 intoxi-
cation.	 the	 autopsy	 revealed	 that	 torres	 died	 from	 a	 gunshot	



that	 was	 approximately	 parallel	 to	 the	 top	 of	 his	 head.	 Loc	
saw	 sing	 point	 the	 shotgun	 at	torres.	the	 shotgun	 was	 tested	
and	 found	 to	 be	 operational.	 It	 fired	 as	 it	 was	 designed,	 with	
no	 defects.	 It	 had	 a	 trigger	 guard	 that	 would	 keep	 the	 trigger	
from	 being	 depressed	 if	 the	 gun	 was	 dropped.	the	 guard	 was	
not	found	to	be	defective.	there	was	no	evidence	that	the	shot-
gun	 was	 accidentally	 discharged	 or	 that	 sing	 stumbled	 due	 to	
his	intoxication.

sing	also	argues	that	neither	Loc	nor	Johanna	witnessed	sing	
discharge	 the	 shotgun.	the	 record	does	not	 support	 this	claim.	
Loc	 and	 Johanna	 testified	 that	 they	 saw	 sing	 point	 the	 pistol	
and	 shoot	 in	 Loc’s	 direction.	 Immediately	 after	 hearing	 a	 sec-
ond	shot,	Loc	saw	sing	with	both	hands	on	the	shotgun,	which	
was	pointed	at	torres.

In	 reviewing	 a	 claim	 that	 the	 evidence	 was	 insufficient	 to	
support	 a	 criminal	 conviction,	 an	 appellate	 court	 does	 not	
resolve	 conflicts	 in	 the	 evidence,	 pass	 on	 the	 credibility	 of	
witnesses,	 or	 reweigh	 the	 evidence;	 such	 matters	 are	 for	 the	
finder	of	fact,	and	a	conviction	will	be	affirmed,	in	the	absence	
of	 prejudicial	 error,	 if	 the	 evidence	 admitted	 at	 trial,	 viewed	
and	construed	most	 favorably	 to	 the	state,	 is	 sufficient	 to	 sup-
port	 the	 conviction.	 see	 State v. Thurman,	 273	 Neb.	 518,	 730	
N.W.2d	 805	 (2007).	the	 evidence	 admitted	 at	 sing’s	 trial	 was	
sufficient	 to	 support	 the	 murder	 conviction.	 sing’s	 assignment	
of	error	has	no	merit.

motion	in	Limine

sing	claims	 the	district	 court	 erred	 in	 sustaining	 the	state’s	
motion	 in	 limine	 concerning	 torres’	 alleged	 affiliation	 with	 a	
street	gang.	prior	 to	 trial,	 the	state	 argued	 that	sing’s	opinion	
concerning	 an	 alleged	 affiliation	 between	 torres	 and	 a	 gang	
was	 speculation	 and	 was	 not	 relevant.	 sing	 claimed	 that	 it	
was	relevant	to	his	state	of	mind	and	to	explain	why	he	feared	
torres	 and	 Loc.	 sing	 also	 claimed	 that	 gang	 members	 had	
attended	gatherings	at	the	Nguyens’	house.

When	the	motion	in	limine	was	made,	defense	counsel	indi-
cated	that	sing	would	testify	at	trial.	the	district	court	reserved	
final	ruling	on	the	receipt	of	gang	evidence	in	relation	to	sing’s	
state	of	mind.	the	court	directed	that	witnesses	were	not	to	be	
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asked	 whether	 they	 were	 members	 of	 a	 gang	 and	 that	 torres	
was	not	to	be	identified	as	a	gang	member.

Following	 the	 testimony	 of	 four	 police	 officers	 at	 trial,	
the	 issue	 of	 gang	 affiliation	 was	 raised	 again.	 sing	 sought	 to	
present	 evidence	 that	 he	 returned	 to	 the	 Nguyens’	 residence	
with	 two	guns	because	he	believed	torres	was	a	member	of	 a	
gang	 based	 on	 a	 tattoo	 of	 the	 number	 13	 on	torres’	 ear.	 sing	
intended	 to	 solicit	 testimony	 from	 a	 police	 officer	 that	 would	
support	sing’s	contention	that	he	was	afraid	of	torres.	the	dis-
trict	 court	 ruled	 that	 witnesses	 could	 not	 testify	 whether	 sing	
was	 fearful	 that	 torres	 was	 a	 member	 of	 a	 gang.	 the	 court	
stated	that	it	would	allow	the	witnesses	to	testify	about	subjects	
previously	 mentioned	 during	 the	 trial,	 including	 a	 stolen	 car,	
threats	made	to	sing,	and	a	tattoo	of	the	number	13.	the	court	
stated	 it	would	not	allow	questions	 regarding	 the	alleged	gang	
affiliation	of	persons	who	visited	the	Nguyens’	house.

sing	did	not	 testify	 at	 trial.	the	 evidence	of	his	motive	 and	
intent	 was	 presented	 through	 the	 testimony	 of	 a	 police	 officer	
who	had	 interviewed	sing.	there	was	no	evidentiary	 ruling	by	
the	 district	 court	 that	 would	 have	 excluded	 testimony	 by	 sing	
concerning	 his	 knowledge	 of	 whether	 torres	 had	 any	 gang	
affiliation.	 Nor	 was	 there	 any	 testimony	 concerning	 how	 such	
affiliation	may	have	affected	sing’s	state	of	mind.

Neb.	rev.	stat.	§	27-103	(reissue	1995)	provides:
(1)	 error	 may	 not	 be	 predicated	 upon	 a	 ruling	 which	

admits	 or	 excludes	 evidence	 unless	 a	 substantial	 right	 of	
the	party	is	affected,	and:

.	.	.	.
(b)	 In	 case	 the	 ruling	 is	 one	 excluding	 evidence,	 the	

substance	 of	 the	 evidence	 was	 made	 known	 to	 the	 judge	
by	 offer	 or	 was	 apparent	 from	 the	 context	 within	 which	
questions	were	asked.

see,	 also,	 State v. Williams,	 269	 Neb.	 917,	 697	 N.W.2d	
273	(2005).

[4]	In	order	to	preserve	any	error	before	this	court,	the	party	
opposing	 a	 motion	 in	 limine	 which	 was	 granted	 must	 make	
an	 offer	 of	 proof	 outside	 the	 presence	 of	 the	 jury	 unless	 the	
evidence	 is	 apparent	 from	 the	 context	 in	 which	 the	 questions	
were	asked.	McCune v. Neitzel,	235	Neb.	754,	457	N.W.2d	803	



(1990).	see,	also,	State v. Bruna,	12	Neb.	app.	798,	686	N.W.2d	
590	(2004).	there	was	no	offer	of	proof	made	concerning	any	
testimony	 related	 to	 alleged	 gang	 affiliation.	 there	 are	 only	
two	references	in	the	trial	transcript	that	might	be	construed	to	
relate	 to	gang	affiliation.	one	of	 the	police	officers	stated	 that	
sing	described	one	of	 the	 individuals	next	 door	 as	 a	Hispanic	
male,	 20	 years	 old,	 with	 the	 number	 13	 tattooed	 on	 his	 right	
ear.	 the	 physician	 who	 completed	 the	 autopsy	 stated	 that	
torres	had	a	tattoo	of	the	number	13	on	his	left	ear.	sing	made	
no	 offer	 of	 proof	 as	 to	 any	 witness	 who	 would	 have	 testified	
that	torres	was	a	gang	member	or	that	any	gang	members	had	
visited	 the	 Nguyens’	 home.	 No	 one	 testified	 and	 no	 offer	 of	
proof	was	made	 to	suggest	 that	sing	 returned	 to	 the	Nguyens’	
home	with	guns	because	he	felt	threatened	by	Loc	or	torres	due	
to	their	affiliation	with	a	gang.

sing	 argues	 that	 testimony	 about	 the	 gang	 affiliation	 of	
torres	and	Loc	was	relevant	to	sing’s	state	of	mind,	specifically	
his	 fear	 of	 torres	 and	 Loc,	 who	 sing	 claimed	 had	 threatened	
him	earlier.	sing	claims	that	he	was	prejudiced	because	he	was	
not	allowed	to	present	an	essential	aspect	of	his	defense.

this	argument	has	no	merit.	sing	did	not	testify.	the	defense	
presented	only	two	witnesses:	a	bartender	who	testified	as	to	the	
amount	of	 alcohol	sing	consumed	 the	 evening	of	 the	 shooting	
and	 a	 police	 officer	 who	 interviewed	 Johanna.	apparently,	 the	
officer’s	 testimony	 was	 intended	 to	 impeach	 Johanna’s	 testi-
mony	concerning	sing’s	level	of	intoxication.

sing	 did	 not	 make	 an	 offer	 of	 proof	 concerning	 testimony	
about	gang	affiliation,	which	 testimony	he	claims	should	have	
been	 admitted.	 because	 he	 did	 not	 make	 a	 record,	 there	 is	
nothing	 to	 support	 his	 claim	 that	 the	 district	 court	 wrongly	
sustained	the	motion	in	limine.

SentenceS

the	 district	 court	 sentenced	 sing	 to	 life	 in	 prison	 for	 first	
degree	murder;	 to	 a	 term	of	 5	 to	 10	years	 in	 prison	 for	 use	of	
a	weapon	to	commit	a	felony,	to	be	served	consecutively	to	the	
life	 sentence;	 and	 to	 a	 term	 of	 5	 to	 10	 years	 in	 prison	 for	 the	
possession	of	a	deadly	weapon	by	a	felon,	to	be	served	concur-
rently	 to	 the	 sentence	 for	 the	 weapons	 conviction.	 sing	 was	
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given	 credit	 for	 time	 served	 (522	 days)	 against	 the	 sentence	
imposed	 on	 the	 first	 degree	 murder	 conviction.	 We	 find	 plain	
error	in	the	allocation	of	credit	for	time	served.

When	a	defendant	is	sentenced	to	life	imprisonment	for	first	
degree	 murder,	 the	 defendant	 is	 not	 entitled	 to	 credit	 for	 time	
served	 in	custodial	detention	pending	 trial	 and	 sentence;	how-
ever,	 when	 the	 defendant	 receives	 a	 sentence	 consecutive	 to	
the	 life	 sentence	 that	 has	 a	maximum	and	minimum	 term,	 the	
defendant	 is	 entitled	 to	 receive	 credit	 for	 time	 served	 against	
the	consecutive	sentence.	see	State v. Ildefonso,	262	Neb.	672,	
634	N.W.2d	252	(2001),	citing	State v. Mantich,	249	Neb.	311,	
543	N.W.2d	181	(1996).

[5]	 a	 sentencing	 judge	 must	 separately	 determine,	 state,	
and	 grant	 the	 amount	 of	 credit	 on	 the	 defendant’s	 sentence	 to	
which	 the	defendant	 is	entitled.	State v. Ildefonso, supra.	sing	
is	 entitled	 to	 receive	credit	 for	522	days	 served,	but	 the	 credit	
should	 be	 applied	 against	 the	 sentence	 for	 use	 of	 a	 weapon	
rather	 than	 against	 the	 sentence	 for	 first	 degree	 murder.	 We	
therefore	 modify	 sing’s	 sentences	 by	 ordering	 that	 the	 credit	
for	 time	 served	 be	 applied	 against	 the	 sentence	 for	 use	 of	 a	
weapon	to	commit	a	felony.

CoNCLUsIoN
the	evidence	was	sufficient	to	support	the	conviction	for	first	

degree	 murder,	 and	 the	 district	 court	 did	 not	 err	 in	 sustaining	
the	state’s	motion	in	limine	concerning	evidence	of	gang	affili-
ation.	thus,	sing’s	convictions	are	affirmed.

the	 sentencing	 order	 incorrectly	 granted	 sing	 credit	 for	
time	 served	 against	 the	 life	 sentence.	 We	 modify	 the	 sentence	
to	 apply	 credit	 for	 time	 served	 to	 the	 sentence	 for	 use	 of	 a	
weapon	 to	 commit	 a	 felony.	 the	 sentences	 are,	 in	 all	 other	
respects,	affirmed.

affirmed	aS	modified.



State	of	nebraSka	ex	reL.	counSeL	for	diScipLine	of	
the	nebraSka	Supreme	court,	reLator,	v.	

mark	d.	kratina,	reSpondent.
746	N.W.2d	378

Filed	april	4,	2008.				No.	s-07-578.

original	action.	Judgment	of	suspension.

heavican,	 C.J.,	 wright,	 connoLLy,	 gerrard,	 Stephan,	
mccormack,	and	miLLer-Lerman,	JJ.

per	curiam.
INtroDUCtIoN

on	 May	 25,	 2007,	 formal	 charges	 were	 filed	 by	 the	 office	
of	the	Counsel	for	Discipline,	relator,	against	Mark	D.	kratina,	
respondent.	 the	 formal	 charges	 included	 allegations	 that	
respondent	 violated	 the	 following	 provisions	 of	 the	 Code	 of	
professional	 responsibility:	 Canon	 1,	 Dr	 1-102(a)(1)	 (vio-
lating	 disciplinary	 rule);	 Dr	 1-102(a)(5)	 (engaging	 in	 con-
duct	 prejudicial	 to	 administration	 of	 justice);	 and	 Canon	 5,	
Dr	 5-103(b)	 (improperly	 advancing	 or	 guaranteeing	 financial	
assistance	to	client),	as	well	as	the	following	provisions	of	Neb.	
Ct.	r.	of	prof.	Cond.	(rev.	2005):	rules	1.8(e)	(providing	finan-
cial	 assistance	 to	 client),	 8.4(a)	 (violating	 disciplinary	 rule),	
and	8.4(d)	(engaging	in	conduct	prejudicial	to	administration	of	
justice).	 the	 formal	 charges	 also	 alleged	 that	 respondent	 vio-
lated	his	oath	of	office	 as	 an	attorney,	Neb.	rev.	stat.	 §	7-104	
(reissue	1997).	respondent’s	answer	 in	effect	disputed	certain	
of	the	allegations.

a	 referee	 was	 appointed	 who	 heard	 evidence.	 the	 referee	
filed	 a	 report	 on	 December	 28,	 2007.	With	 respect	 to	 the	 for-
mal	 charges,	 the	 referee	 concluded	 that	 respondent’s	 conduct	
had	violated	Dr	1-102(a)(1)	and	(5),	Dr	5-103(b),	rule	1.8(e)	
and	rule	8.4(a)	and	(d),	and	his	oath	as	an	attorney.	the	referee	
recommended	 that	 respondent	 be	 suspended	 from	 the	 practice	
of	law	for	60	days.

on	January	7,	2008,	respondent	filed	a	motion	for	judgment	
on	 the	pleadings,	 requesting	 that	 this	court	accept	 the	referee’s	
recommendation	and	enter	judgment	thereon.	also	on	January	7,	
relator	filed	its	response	to	respondent’s	motion,	in	which	relator	
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indicated	it	did	not	object	to	the	motion.	We	grant	respondent’s	
motion,	and	we	impose	discipline	as	indicated	below.

FaCts
the	 referee’s	 hearing	 was	 held	 on	 october	 30,	 2007.	

respondent	testified	during	the	hearing.	a	total	of	seven	exhib-
its	were	admitted	into	evidence.

the	 substance	 of	 the	 referee’s	 findings	 may	 be	 summarized	
as	 follows:	 respondent	 was	 admitted	 to	 the	 practice	 of	 law	 in	
the	 state	 of	 Nebraska	 in	 1976.	 He	 has	 practiced	 in	 Douglas	
County,	Nebraska.

With	 regard	 to	 the	 allegations	 in	 the	 formal	 charges,	 the	
referee	 found	 that	 respondent	 represented	 patricia	 Hill	 in	 a	
personal	 injury	 case	 arising	 out	 of	 a	 trip-and-fall	 accident	 in	
June	 2004.	 as	 a	 result	 of	 her	 injury,	 Hill	 sustained	 a	 signifi-
cant	 knee	 injury,	 and	 she	 became	 unemployed.	 she	 remained	
unemployed	 for	 the	 entire	 time	 period	 relevant	 to	 the	 present	
	disciplinary	proceeding.

the	referee	found	that	during	the	pendency	of	Hill’s	personal	
injury	 case,	 respondent	 made	 certain	 payments	 to	 or	 on	 behalf	
of	 Hill,	 including	 sums	 to	 pay	 for	 transportation	 and	 vehicle	
expenses,	 health	 insurance	 premiums,	 and	 rent.	With	 regard	 to	
the	 transportation	and	vehicle	expenses,	 the	 referee	specifically	
found	 that	 respondent	advanced	 sums	 to	Hill	 to	pay	cabfare	 so	
that	Hill	 could	attend	doctor’s	appointments	 to	 receive	medical	
treatment	 related	 to	her	 injury,	 to	pay	 certain	 fines	 so	 that	Hill	
could	 have	 her	 driver’s	 license	 reinstated,	 to	 pay	 Hill’s	 motor	
vehicle	 registration	 and	 licensing,	 to	 pay	 for	 repairs	 to	 Hill’s	
vehicle,	to	pay	for	Hill’s	loan	payment	on	her	car,	and	to	pay	to	
redeem	Hill’s	car	from	repossession.	the	referee	found	that	the	
total	amount	respondent	advanced	to	Hill	exceeded	$11,000.

In	 December	 2006,	 kratina	 was	 able	 to	 successfully	 settle	
Hill’s	 personal	 injury	 case	 for	 the	 total	 amount	 of	 $125,000.	
pursuant	to	his	fee	agreement	with	Hill,	kratina	received	as	his	
fee	one-third	of	 the	settlement	proceeds,	and	he	was	also	reim-
bursed	for	all	costs	and	expenses	he	had	paid	to	or	on	behalf	of	
Hill	during	the	pendency	of	the	case.

In	his	report,	the	referee	noted	as	mitigating	factors	respond-
ent’s	 cooperation	 during	 the	 disciplinary	 proceeding	 and	 the	



fact	 that	 respondent	 was	 not	 motivated	 by	 self-interest	 or	 per-
sonal	 gain	 in	 making	 the	 advancements	 to	 Hill.	 the	 referee	
also	noted	 that	Hill	 suffered	no	direct	harm	or	 loss	 as	 a	 result	
of	 respondent’s	 actions.	 the	 referee	 noted	 as	 aggravating	 fac-
tors	 two	 prior	 reprimands	 respondent	 had	 received:	 on	 March	
28,	 1994,	 respondent	 received	 a	 private	 reprimand	 for	 the	
mishandling	 of	 certain	 funds.	 on	 January	 5,	 2001,	 respondent	
received	a	public	 reprimand	as	 a	 result	 of	 an	 imbalance	 in	his	
trust	account;	however,	as	part	of	 that	public	 reprimand	 it	was	
stipulated	that	“‘no	misappropriations	had	been	shown	and	the	
discrepancy	in	the	account	occurred	due	to	mere	negligence.’”

based	 upon	 the	 evidence	 offered	 during	 the	 hearing,	 the	
referee	found	that	certain	of	respondent’s	actions	constituted	a	
violation	of	the	following	provisions	of	the	Code	of	professional	
responsibility:	Dr	1-102(a)(1)	and	(5)	and	Dr	5-103(b).	the	
referee	 also	 found	 that	 certain	 of	 respondent’s	 actions	 con-
stituted	 a	 violation	 of	 rule	 1.8(e)	 and	 rule	 8.4(a)	 and	 (d)	 of	
the	 Nebraska	 rules	 of	 professional	 Conduct.	 Finally,	 the	 ref-
eree	 found	 that	 respondent’s	 actions	 constituted	 a	 violation	 of	
respondent’s	 oath	 of	 office	 as	 an	 attorney.	With	 respect	 to	 the	
discipline	to	be	imposed,	the	referee	recommended	that	respond-
ent	be	suspended	from	the	practice	of	law	for	60	days.

No	exceptions	were	filed	to	the	referee’s	report.	on	January	
7,	2008,	 respondent	 filed	a	motion	 for	 judgment	on	 the	plead-
ings,	 in	 which	 respondent	 moved	 this	 court	 to	 enter	 judgment	
in	 conformity	 with	 the	 referee’s	 report	 and	 recommendation.	
on	 January	 7,	 relator	 filed	 a	 response	 to	 the	 motion,	 stating	
that	 “relator	 does	 not	 object	 to	 respondent’s	 [motion]	 that	
the	Court	 enter	 judgment	based	upon	 the	referee’s	 report	 and	
recommended	sanction.”

aNaLYsIs
We	note	 that	 certain	of	 respondent’s	 conduct	 at	 issue	 in	 this	

case	 occurred	 prior	 to	 the	 september	 1,	 2005,	 effective	 date	
of	 the	 Nebraska	 rules	 of	 professional	 Conduct	 and	 is,	 there-
fore,	 governed	 by	 the	 now-superseded	 Code	 of	 professional	
responsibility.	 We	 also	 note	 that	 certain	 of	 respondent’s	
	conduct	 at	 issue	 in	 this	 case	 occurred	 on	 or	 after	 september	
1,	 2005,	 and	 is	 therefore	 governed	 by	 the	 Nebraska	 rules	 of	
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professional	 Conduct.	 We	 are	 guided	 by	 the	 principles	 previ-
ously	 announced	 in	 our	 prior	 decisions	 under	 the	 Code	 of	
professional	responsibility.	see	State ex rel. Counsel for Dis. v. 
Dortch,	273	Neb.	667,	731	N.W.2d	594	(2007).

a	 proceeding	 to	 discipline	 an	 attorney	 is	 a	 trial	 de	 novo	
on	 the	 record.	 State ex rel. Counsel for Dis. v. Petersen,	 272	
Neb.	 975,	 725	 N.W.2d	 845	 (2007).	 to	 sustain	 a	 charge	 in	 a	
disciplinary	 proceeding	 against	 an	 attorney,	 a	 charge	 must	 be	
supported	by	clear	and	convincing	evidence.	Id.	Violation	of	a	
disciplinary	rule	concerning	the	practice	of	law	is	a	ground	for	
discipline.	Id.

as	noted	above,	neither	party	filed	written	exceptions	to	the	
referee’s	 report.	 pursuant	 to	 Neb.	 Ct.	 r.	 of	 Discipline	 10(L)	
(rev.	 2005),	 respondent	 filed	 a	 motion	 for	 judgment	 on	 the	
pleadings.	 When	 no	 exceptions	 to	 the	 referee’s	 findings	 of	
fact	are	filed	by	either	party	in	an	attorney	discipline	proceed-
ing,	 the	 Nebraska	 supreme	 Court	 may,	 in	 its	 discretion,	 con-
sider	 the	 referee’s	 findings	 final	 and	 conclusive.	 State ex rel. 
Counsel for Dis. v. Wickenkamp,	 272	 Neb.	 889,	 725	 N.W.2d	
811	(2007).

respondent	 is	 charged	 with	 advancing	 sums	 to	 his	 client	
for	 such	 things	 as	 transportation	 and	 vehicle	 expenses,	 insur-
ance	 premiums,	 and	 rent.	 We	 note	 that	 the	 disciplinary	 rules	
were	 mandatory	 before	 september	 1,	 2005,	 that	 a	 lawyer	
“shall	not	advance	or	guarantee	financial	assistance	 to	 the	cli-
ent”	 in	 connection	 with	 contemplated	 or	 pending	 litigation.	
Dr	 5-103(b).	 the	 disciplinary	 rules	 remained	 mandatory	 on	
and	 after	september	1,	 2005,	 that	 a	 lawyer	 “shall	 not	 provide	
financial	 assistance	 to	 a	 client	 in	 connection	 with	 pending	
or	 contemplated	 litigation.”	 rule	 1.8(e).	 both	 rules	 provide	
exceptions	 for	 the	 advancement	 of	 litigation	 expenses,	 such	
as	court	costs.	However,	we	conclude	that	neither	rule	permits	
an	 attorney	 to	 make	 advances	 to	 his	 or	 her	 client	 to	 pay	 for	
the	 transportation	 and	 vehicle-related	 expenses,	 health	 insur-
ance	 premiums,	 and	 rent	 payments	 that	 were	 advanced	 in	 the	
instant	 case.	 Compare,	 Attorney Griev. Comm’n v. Eisenstein,	
333	 Md.	 464,	 635	a.2d	 1327	 (1994)	 (stating	 that	 rule	 1.8(e)	
contains	 exceptions	 for	 court	 costs	 and	 litigation	 expense	 but	
not	 for	humanitarian	acts);	Rubenstein v. Statewide Grievance



Committee,	 No.	 CV020516965s,	 2003	 WL	 21499265	 (Conn.	
super.	 June	 10,	 2003)	 (unpublished	 opinion)	 (discussing	 rule	
1.8(e)	and	stating	that	lawyer	must	not	advance	money	for	rent	
even	under	threat	of	eviction).

based	 upon	 the	 undisputed	 findings	 of	 fact	 in	 the	 referee’s	
report,	which	we	consider	 to	be	 final	and	conclusive,	we	con-
clude	 the	 formal	 charges	 are	 supported	 by	 clear	 and	 convinc-
ing	 evidence,	 and	 the	 motion	 for	 judgment	 on	 the	 pleadings	
is	 granted.	 specifically,	 based	 upon	 the	 foregoing	 evidence,	
we	 conclude	 that	 by	 virtue	 of	 respondent’s	 conduct	 occurring	
before	 september	 1,	 2005,	 respondent	 has	 violated	 the	 fol-
lowing	 provisions	 of	 the	 Code	 of	 professional	 responsibility:	
Dr	 1-102(a)(1)	 and	 (5)	 and	 Dr	 5-103(b).	We	 also	 conclude	
that	 by	 virtue	 of	 respondent’s	 conduct	 occurring	 on	 or	 after	
september	1,	2005,	respondent	has	violated	the	following	pro-
visions	 of	 the	 Nebraska	 rules	 of	 professional	 Conduct:	 rule	
1.8(e)	and	rule	8.4(a)	and	(d).	Finally,	we	conclude	that	by	vir-
tue	 of	 respondent’s	 conduct,	 respondent	 has	 violated	 his	 oath	
of	office	as	an	attorney,	§	7-104.

We	 have	 stated	 that	 the	 basic	 issues	 in	 a	 disciplinary	 pro-
ceeding	 against	 a	 lawyer	 are	 whether	 discipline	 should	 be	
imposed	and,	if	so,	the	type	of	discipline	appropriate	under	the	
circumstances.	 State ex rel. Counsel for Dis. v. Dortch,	 273	
Neb.	667,	731	N.W.2d	594	(2007).	Neb.	Ct.	r.	of	Discipline	4	
(rev.	 2004)	 provides	 that	 the	 following	 may	 be	 considered	 as	
discipline	for	attorney	misconduct:

(a)	Misconduct	shall	be	grounds	for:
(1)	Disbarment	by	the	Court;	or
(2)	suspension	by	the	Court;	or
(3)	 probation	 by	 the	 Court	 in	 lieu	 of	 or	 subsequent	

to	 suspension,	 on	 such	 terms	 as	 the	 Court	 may	 desig-
nate;	or

(4)	Censure	and	reprimand	by	the	Court;	or
(5)	temporary	suspension	by	the	Court;	or
(6)	private	 reprimand	by	 the	Committee	on	 Inquiry	or	

Disciplinary	review	board.
(b)	 the	 Court	 may,	 in	 its	 discretion,	 impose	 one	 or	

more	of	the	disciplinary	sanctions	set	forth	above.
see,	also,	rule	10(N).
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With	 respect	 to	 the	 imposition	 of	 attorney	 discipline	 in	 an	
individual	 case,	 we	 have	 stated	 that	 each	 attorney	 discipline	
case	 must	 be	 evaluated	 individually	 in	 light	 of	 its	 particular	
facts	and	circumstances.	State ex rel. Counsel for Dis. v. Dortch,	
supra.	For	purposes	of	determining	the	proper	discipline	of	an	
attorney,	 this	 court	 considers	 the	attorney’s	 acts	both	underly-
ing	 the	 events	 of	 the	 case	 and	 throughout	 the	 proceeding.	 Id.	
the	determination	of	an	appropriate	penalty	 to	be	 imposed	on	
an	attorney	 in	a	disciplinary	proceeding	also	requires	 the	con-
sideration	of	any	aggravating	or	mitigating	factors.	Id.

We	 have	 considered	 the	 referee’s	 report	 and	 recommenda-
tion,	 the	 findings	 of	 which	 have	 been	 established	 by	 clear	
and	 convincing	 evidence,	 and	 the	 applicable	 law.	 Upon	 due	
consideration	 of	 the	 record,	 the	 court	 finds	 that	 respondent	
should	 be	 and	 hereby	 is	 suspended	 from	 the	 practice	 of	 law	
for	 a	 period	 of	 60	 days,	 effective	 immediately.	 respondent	
shall	 comply	 with	 Neb.	 Ct.	 r.	 of	 Discipline	 16	 (rev.	 2004),	
and	 upon	 failure	 to	 do	 so,	 he	 shall	 be	 subject	 to	 punishment	
for	contempt	of	this	court.	at	the	end	of	the	60-day	suspension	
period,	respondent	may	apply	to	be	reinstated	to	the	practice	of	
law,	provided	that	respondent	has	demonstrated	his	compliance	
with	rule	16,	and	further	provided	that	relator	has	not	notified	
this	 court	 that	 respondent	 has	 violated	 any	 disciplinary	 rule	
during	his	suspension.

CoNCLUsIoN
We	 find	 by	 clear	 and	 convincing	 evidence	 that	 respondent	

violated	Dr	1-102(a)(1)	and	(5),	Dr	5-103(b),	rule	1.8(e)	and	
rule	 8.4(a)	 and	 (d),	 and	 his	 oath	 as	 an	 attorney.	 It	 is	 the	 judg-
ment	of	this	court	 that	respondent	be	suspended	from	the	prac-
tice	 of	 law	 for	 a	 period	 of	 60	 days.	 respondent	 shall	 comply	
with	disciplinary	rule	16,	and	upon	failure	to	do	so,	he	shall	be	
subject	 to	punishment	 for	 contempt	of	 this	 court.	Furthermore,	
respondent	 is	directed	 to	pay	costs	and	expenses	 in	accordance	
with	Neb.	rev.	stat.	§§	7-114	and	7-115	(reissue	1997),	disci-
plinary	rule	10(p),	and	Neb.	Ct.	r.	of	Discipline	23	(rev.	2001)	
within	 60	 days	 after	 an	 order	 imposing	 costs	 and	 expenses,	 if	
any,	is	entered	by	this	court.

Judgment	of	SuSpenSion.



maria	cruz-moraLeS,	appeLLee,	v.	
Swift	beef	company,	appeLLant.

746	N.W.2d	698

Filed	april	4,	2008.				No.	s-07-812.

	 1. Workers’ Compensation: Appeal and Error. an	 appellate	 court	 may	 modify,	
reverse,	or	 set	aside	a	Workers’	Compensation	Court	decision	only	when	 (1)	 the	
compensation	 court	 acted	 without	 or	 in	 excess	 of	 its	 powers;	 (2)	 the	 judgment,	
order,	 or	 award	 was	 procured	 by	 fraud;	 (3)	 there	 is	 not	 sufficient	 competent	
evidence	 in	 the	 record	 to	 warrant	 the	 making	 of	 the	 order,	 judgment,	 or	 award;	
or	 (4)	 the	 findings	 of	 fact	 by	 the	 compensation	 court	 do	 not	 support	 the	 order	
or	award.

	 2.	 ____:	 ____.	 an	 appellate	 court	 is	 obligated	 in	 workers’	 compensation	 cases	 to	
make	its	own	determinations	as	to	questions	of	law.

	 3. Workers’ Compensation: Jurisdiction: Statutes. as	 a	 statutorily	 created	 court,	
the	Workers’	Compensation	Court	 is	 a	 tribunal	of	 limited	and	 special	 jurisdiction	
and	has	only	such	authority	as	has	been	conferred	on	it	by	statute.

	 4. Workers’ Compensation: Default Judgments. Under	 Neb.	 rev.	 stat.	
§	48-162.03(1)	(reissue	2004),	the	Workers’	Compensation	Court	has	authority	to	
rule	on	motions	for	default	judgment.

	 5. Workers’ Compensation: Courts. the	 Workers’	 Compensation	 Court	 may	 not	
establish	 procedural	 rules	 that	 are	 more	 restrictive	 or	 onerous	 than	 those	 of	 the	
trial	courts	in	this	state.

	 6.	 ____:	____.	When	deciding	whether	a	Workers’	Compensation	Court	rule	is	more	
restrictive	 or	 onerous	 than	 the	 procedural	 rules	 of	 the	 state	 trial	 courts,	 a	 court	
should	consider	whether	the	rule	restricts	the	procedural	safeguards	offered	in	the	
state’s	trial	courts.

	 7. Workers’ Compensation: Default Judgments: Notice. Under	 Workers’	 Comp.	
Ct.	 r.	 of	 proc.	 3	 (2006),	 a	 party	 in	 default	 for	 failure	 to	 answer	 or	 appear	 is	
entitled	to	notice	of	a	default	judgment	motion.

appeal	from	the	Workers’	Compensation	Court.	reversed	and	
remanded.

Jenny	 L.	 panko,	 of	 baylor,	 evnen,	 Curtiss,	 grimit	 &	 Witt,	
L.L.p.,	for	appellant.

Lee	 s.	 Loudon	 and	ami	 M.	 Huff,	 of	 Law	 office	 of	 Lee	 s.	
Loudon,	p.C.,	L.L.o.,	for	appellee.

heavican,	 c.J.,	 wright,	 connoLLy,	 gerrard,	 Stephan,	
mccormack,	and	miLLer-Lerman,	JJ.
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connoLLy,	J.
Following	 an	 injury	 at	 work,	 Maria	 Cruz-Morales	 filed	 an	

action	against	her	employer,	swift	beef	Company	(swift	beef).	
swift	 beef	 failed	 to	 answer,	 and	 Cruz-Morales	 moved	 for	 a	
default	 judgment.	after	 a	 trial	 judge	 of	 the	 Nebraska	Workers’	
Compensation	 Court	 entered	 a	 default	 judgment	 and	 award,	
swift	 beef	 moved	 to	 vacate	 the	 default	 judgment.	 swift	 beef	
argued	 that	 the	 Workers’	 Compensation	 Court	 lacked	 statutory	
authority	 to	enter	default	 judgments	and,	 in	 the	alternative,	 that	
swift	 beef	 did	 not	 receive	 proper	 notice	 of	 the	 default	 judg-
ment	motion	or	hearing.	the	 trial	 judge	overruled	swift	beef’s	
motion,	and	swift	beef	appealed	to	the	Workers’	Compensation	
Court’s	 review	 panel.	 the	 review	 panel	 affirmed	 the	 default	
judgment	and	award.

this	 appeal	 presents	 the	 question	 whether	 the	 Workers’	
Compensation	 Court	 has	 statutory	 authority	 to	 enter	 default	
judgments	and,	if	so,	whether	swift	beef	was	entitled	to	notice	
of	 the	 default	 judgment	 motion	 and	 hearing.	 We	 reverse,	 and	
remand.	 We	 conclude	 that	 the	 compensation	 court	 has	 author-
ity	 to	 enter	 a	default	 judgment	when	a	party	 fails	 to	 answer	or	
appear.	 but	 the	 defaulting	 party	 must	 be	 given	 notice	 of	 the	
motion	 for	 default	 judgment	 under	 Workers’	 Comp.	 Ct.	 r.	 of	
proc.	3	(2006).

baCkgroUND
In	 september	 2006,	 Cruz-Morales	 filed	 a	 petition	 against	

swift	 beef	 in	 the	 Workers’	 Compensation	 Court.	 the	 petition	
alleged	 that	 she	 injured	 her	 back	 in	 a	 slip-and-fall	 accident	
while	working	for	swift	beef	in	september	2005.	In	November	
2006,	Cruz-Morales	moved	for	default	judgment	because	swift	
beef	 had	 not	 filed	 an	 answer.	attached	 to	 the	 motion	 was	 an	
affidavit	 stating	 the	 Workers’	 Compensation	 Court	 had	 issued	
summons	 to	 swift	 beef	 and	 its	 registered	 agent.	 the	 affidavit	
also	 stated	 that	 the	court	had	 received	 signed	 returned	 receipts	
from	swift	beef	and	the	agent.

the	 trial	 judge	 held	 a	 hearing	 on	 Cruz-Morales’	 motion	 for	
default	 judgment.	 swift	 beef	 did	 not	 appear.	 Cruz-Morales	
testified.	 she	 offered,	 and	 the	 trial	 judge	 received,	 13	 exhibits.	
these	 exhibits	 included	 medical	 records	 and	 a	 list	 of	 weekly	



earnings.	 In	 addition,	 the	 record	 reflects	 a	 loss	 of	 earning	
capacity	 analysis	 by	 David	 Utley,	 a	 court-appointed	 vocational	
rehabilitation	counselor,	 and	a	 loss	of	 earning	capacity	 rebuttal	
report	by	gayle	Hope,	Cruz-Morales’	expert.	Utley	opined	 that	
Cruz-Morales	 sustained	 a	 loss	 of	 earning	 capacity	 of	 about	 15	
percent.	Hope	concluded	that	Cruz-Morales	had	sustained	a	69-
percent	loss	of	earning	capacity.

on	December	8,	2006,	swift	beef	moved	to	stay	entry	of	the	
order	 on	 Cruz-Morales’	 default	 judgment	 motion.	 the	 motion	
to	stay	alleged	that	swift	beef	did	not	attend	the	default	 judg-
ment	hearing	because	 it	had	not	 received	notice	of	 the	motion	
or	the	hearing.	according	to	swift	beef’s	motion	to	stay,	swift	
beef	 learned	 of	 the	 default	 judgment	 motion	 on	 December	 8.	
the	 motion	 to	 stay	 requested	 that	 the	 trial	 judge	 stay	 entry	
of	 an	 order	 to	 allow	 swift	 beef	 the	 opportunity	 to	 assess	 and	
defend	its	interests	in	the	matter.

that	 same	 day,	 however,	 the	 trial	 judge	 entered	 a	 default	
judgment	 and	 award	 against	 swift	 beef.	 the	 judge	 decided	
Cruz-Morales	was	entitled	to,	among	other	things,	future	medi-
cal	care	and	vocational	rehabilitation.	she	also	determined	that	
Utley’s	 opinion	 as	 to	 Cruz-Morales’	 loss	 of	 earning	 capac-
ity	 had	 been	 rebutted	 by	 Hope.	 the	 judge	 adopted	 Hope’s	
opinion	 that	 Cruz-Morales	 had	 suffered	 a	 69-percent	 loss	 of	
	earning	capacity.

Following	 entry	 of	 the	 court’s	 order,	 swift	 beef	 moved	
for	 an	 order	 (1)	 correcting	 a	 patent	 error	 in	 the	 default	 judg-
ment	 and	 award	 under	 Neb.	 rev.	 stat.	 §	 48-180	 (reissue	
2004)	 or,	 in	 the	 alternative,	 (2)	 vacating	 the	 default	 judgment	
order.	 as	 the	 basis	 for	 both	 motions,	 swift	 beef	 argued	 that	
the	 compensation	 court	 lacked	 statutory	 authority	 to	 enter	
a	 default	 judgment	 upon	 a	 party’s	 failure	 to	 file	 an	 answer.	
swift	beef	also	argued	in	 the	alternative	 that	 the	default	 judg-
ment	 was	 improper	 because	 swift	 beef	 was	 not	 properly	
served	 with	 notice	 of	 the	 default	 judgment	 motion	 or	 hear-
ing.	 In	 support	 of	 the	 second	 argument,	 swift	 beef	 explained	
that	 Cruz-Morales’	 motion	 and	 notice	 of	 hearing	 was	 served	
on	 the	 following:	 swift	 beef	 Company,	 p.o.	 box	 540010,	
omaha,	Ne	68154-0010.	swift	beef	presented	evidence	show-
ing	 this	address	was	 the	mailing	address	 for	sedgwick	Claims	
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Management	 services	 (sedgwick).	 sedgwick	 was	 the	 third-
party	 administrator	 for	 swift	 beef’s	 workers’	 compensation	
claims	 through	 July	 31,	 2006.	 sedgwick,	 however,	 was	 no	
longer	 swift	 beef’s	 third-party	 administrator	 when	 Cruz-
Morales	sent	the	notice	of	the	default	 judgment	motion	to	that	
address.	 swift	 beef	 also	 presented	 evidence	 that	 the	 proper	
post	office	box	for	swift	beef	claims,	when	sedgwick	was	still	
swift	 beef’s	 third-party	 administrator,	 was	 p.o.	 box	 540040.	
and	 p.o.	 box	 540010	 was	 the	 address	 for	 claims	 involving	
Conagra	beef	Company,	not	swift	beef.	although	swift	beef	
claimed	it	did	not	receive	proper	notice	of	the	default	judgment	
motion,	the	parties	agreed	that	swift	beef	was	properly	served	
with	the	petition.

In	 a	 December	 15,	 2006,	 order,	 the	 trial	 judge	 overruled	
swift	beef’s	motions.	the	judge	concluded	that	“rule	5	of	the	
Nebraska	 rules	 of	 pleading	 calls	 into	 question	 [swift	 beef’s]	
entitlement	 to	 notice	 of	 default	 when	 it	 has	 failed	 to	 answer.”	
the	 judge	 further	 determined	 there	 was	 no	 patent	 and	 obvi-
ous	 error	 in	 her	 order	 granting	 default	 judgment,	 so	 swift	
beef’s	motion	under	§	48-180	was	improper.	Finally,	the	judge	
determined	 she	 had	 authority	 to	 consider	 and	 rule	 on	 motions	
for	 default	 judgment.	 the	 judge	 reasoned	 that	 Neb.	 rev.	 stat.	
§	48-162.03	(reissue	2004)	grants	the	compensation	court	gen-
eral	 authority	 to	 hear	 and	 decide	 motions.	 but	 the	 judge	 con-
cluded	 the	compensation	court	did	not	have	statutory	authority	
to	stay	or	vacate	a	default	judgment.

swift	 beef	 appealed	 both	 the	 December	 8	 and	 15,	 2006,	
orders	 to	 the	 court’s	 review	 panel.	 swift	 beef	 argued	 that	 the	
trial	 judge	 erred	 in	granting	 the	default	 judgment	 and	 in	deny-
ing	swift	beef’s	motions	to	stay,	to	correct	a	patent	error	under	
§	48-180,	 and	 to	vacate.	to	 support	 these	 alleged	errors,	swift	
beef	 argued	 that	 the	 judge	 lacked	 authority	 to	 enter	 default	
judgments	and	 that,	 in	 the	alternative,	swift	beef	was	not	pro-
vided	proper	notice	of	the	default	judgment	motion.	swift	beef	
also	claimed	that	the	judge	erred	in	finding	Utley’s	opinion	had	
been	 rebutted	 and	 in	 awarding	 Cruz-Morales	 a	 69-percent	 loss	
of	earning	power.	Finally,	swift	beef	argued	the	judge	erred	in	
awarding	Cruz-Morales	payment	of	medical	bills,	 future	medi-
cal	treatment,	and	vocational	rehabilitation.



the	 review	panel	consolidated	and	 reduced	 the	errors	swift	
beef	had	alleged	 to	 three:	the	 trial	 judge	erred	 in	(1)	entering	
a	default	judgment	against	swift	beef,	(2)	denying	swift	beef’s	
various	motions	to	negate	the	default	judgment,	and	(3)	award-
ing	benefits	to	Cruz-Morales.	the	review	panel	first	determined	
that	 the	 trial	 judge	had	authority	 to	enter	 the	default	 judgment	
under	§	48-162.03.	the	review	panel	also	decided	that	the	trial	
judge	 was	 correct	 in	 concluding	 she	 lacked	 authority	 to	 rule	
on	a	motion	 to	vacate.	the	 review	panel	 rejected	swift	beef’s	
argument	 that	 it	was	entitled	 to	notice	of	 the	default	 judgment	
motion	 and	 hearing.	 Finally,	 the	 review	 panel	 concluded	 that	
the	trial	judge	did	not	err	in	awarding	a	69-percent	loss	of	earn-
ing	 capacity,	 in	 awarding	 vocational	 rehabilitation	 benefits,	 or	
in	awarding	future	medical	benefits.	the	review	panel	affirmed	
the	trial	judge’s	orders.

assIgNMeNts	oF	error
swift	beef	assigns,	restated	and	consolidated,	that	the	review	

panel	 erred	 in	 (1)	 deciding	 that	 the	 Workers’	 Compensation	
Court	 has	 authority	 to	 enter	 a	 default	 judgment,	 (2)	 deciding	
the	 trial	 judge	did	not	have	authority	 to	vacate	a	default	 judg-
ment,	(3)	deciding	swift	beef	was	not	entitled	to	notice	of	the	
default	judgment	motion	and	hearing,	and	(4)	affirming	the	trial	
judge’s	 award	 of	 a	 69-percent	 loss	 of	 earning	 capacity,	 voca-
tional	rehabilitation	benefits,	and	future	medical	care.

staNDarD	oF	reVIeW
[1]	 an	 appellate	 court	 may	 modify,	 reverse,	 or	 set	 aside	 a	

Workers’	Compensation	Court	decision	only	when	(1)	the	com-
pensation	court	acted	without	or	in	excess	of	its	powers;	(2)	the	
judgment,	order,	or	award	was	procured	by	fraud;	(3)	there	is	not	
sufficient	competent	evidence	in	the	record	to	warrant	the	mak-
ing	of	the	order,	 judgment,	or	award;	or	(4)	the	findings	of	fact	
by	the	compensation	court	do	not	support	the	order	or	award.1

[2]	an	appellate	court	 is	obligated	 in	workers’	compensation	
cases	to	make	its	own	determinations	as	to	questions	of	law.2

	 1	 see	Lowe v. Drivers Mgmt., Inc.,	274	Neb.	732,	743	N.W.2d	82	(2007).
	 2	 Id.
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aNaLYsIs

the	workerS’	compenSation	court	haS	authority	
to	enter	defauLt	JudgmentS

[3]	as	a	statutorily	created	court,	the	Workers’	Compensation	
Court	 is	 a	 tribunal	 of	 limited	 and	 special	 jurisdiction	 and	 has	
only	 such	 authority	 as	 has	 been	 conferred	 on	 it	 by	 statute.3	
swift	beef	contends	that	 there	is	no	provision	in	the	Nebraska	
Workers’	 Compensation	 act	 granting	 the	 compensation	 court	
authority	 to	 enter	 a	 default	 judgment.	 swift	 beef	 argues	 that	
the	 “Workers’	 Compensation	 act	 does	 not	 speak	 to	 default	
judgments	anywhere.”4	Cruz-Morales	contends	that	§	48-162.03	
gives	the	court	the	authority	to	grant	default	judgments.

section	48-162.03(1)	provides	in	relevant	part:
the	Nebraska	Workers’	Compensation	Court	or	any	judge	
thereof	may	 rule	upon	any	motion	addressed	 to	 the	court	
by	 any	 party	 to	 a	 suit	 or	 proceeding,	 including,	 but	
not	 limited	 to,	 motions	 for	 summary	 judgment	 or	 other	
motions	 for	 judgment	 on	 the	 pleadings	 but	 not	 including	
motions	for	new	trial	or	motions	for	reconsideration.

[4]	From	the	plain	language	of	§	48-162.03(1),	the	Workers’	
Compensation	Court	has	authority	to	rule	on	motions	for	default	
judgment.	 the	 statute	 gives	 the	 court	 authority	 to	 rule	 upon	
“any	 motion”5	 except	 motions	 for	 new	 trial	 or	 motions	 for	
reconsideration.	a	motion	for	default	 judgment	is	not	a	motion	
for	new	trial	or	a	motion	for	reconsideration.

In	 deciding	 the	 compensation	 court	 had	 authority	 to	 enter	
default	 judgments,	 the	 review	 panel	 did	 not	 rely	 on	 the	 “any	
motion”	 language	 in	 §	 48-162.03(1).	 Instead,	 the	 panel	 con-
cluded	 that	 Cruz-Morales’	 motion	 for	 default	 judgment	 was	 a	
motion	 for	 judgment	on	 the	pleadings.	but	swift	beef	 argues,	
and	Cruz-Morales	agrees	in	her	brief,	that	the	motion	for	default	
judgment	 was	 not	 a	 motion	 for	 judgment	 on	 the	 pleadings.	
swift	 beef	 further	 argues	 that	 even	 if	 the	 motion	 for	 default	
judgment	 is	 equivalent	 to	 a	 motion	 for	 summary	 judgment,	 it	

	 3	 Zach v. Nebraska State Patrol,	273	Neb.	1,	727	N.W.2d	206	(2007).
	 4	 brief	for	appellant	at	12.
	 5	 §	48-162.03(1)	(emphasis	supplied).



would	 not	 have	 been	 proper	 for	 the	 court	 to	 grant	 summary	
judgment	because	genuine	issues	of	fact	remained.	We	need	not	
reach	 the	 issue	 of	 whether	 a	 motion	 for	 default	 judgment	 is	 a	
motion	for	judgment	on	the	pleadings	or	a	motion	for	summary	
judgment.	 the	 court’s	 authority	 under	 §	 48-162.03(1)	 is	 not	
limited	 to	 such	 motions.	 Instead,	 the	 statute’s	 language	 grants	
the	court	broad	authority	to	rule	on	any	motion	except	motions	
for	 new	 trial	 and	 motions	 for	 reconsideration.	 therefore,	 we	
conclude	 that	 the	 Workers’	 Compensation	 Court	 has	 statutory	
authority	to	enter	default	judgments.

Swift	beef	waS	entitLed	to	notice	of	the	motion	
for	defauLt	Judgment	and	hearing

Having	decided	that	 the	Workers’	Compensation	Court	does	
have	 authority	 to	 enter	 default	 judgments,	 we	 next	 determine	
whether	 the	 review	 panel	 erred	 in	 affirming	 the	 trial	 judge’s	
entry	of	 default	 judgment.	swift	beef	 argues	 that	 the	 entry	of	
default	 judgment	 was	 improper	 because	 swift	 beef	 did	 not	
receive	notice	of	the	default	 judgment	motion.	although	Cruz-
Morales	 served	 notice	 of	 the	 motion	 and	 hearing,	 the	 notice	
was	sent	 to	 the	wrong	address.	swift	beef	does	not	argue	 that	
it	did	not	receive	notice	of	the	original	petition,	just	that	it	did	
not	receive	notice	of	the	default	judgment	motion.

swift	beef	argued	before	the	review	panel	 that	rule	3	of	 the	
Nebraska	 Workers’	 Compensation	 Court	 rules	 of	 procedure	
required	notice	of	the	default	judgment	motion.	rule	3(b)	pro-
vides:	“every	pleading	subsequent	to	the	petition,	every	written	
motion,	 every	 document	 relating	 to	 discovery	 or	 disclosure,	
and	every	written	notice,	appearance,	designation	of	 record	on	
appeal,	and	similar	document	shall	be	served	upon	each	of	 the	
parties	by	the	initiating	party.”	at	 the	time	of	 the	default	 judg-
ment	and	award,	rule	3(b)(3)	further	provided:	“Notice	of	hear-
ing	shall	be	mailed	or	personally	delivered	to	opposing	counsel	
or	party,	if	unrepresented,	three	full	days	prior	to	hearing.”

the	 review	 panel	 determined	 that	 rule	 3	 must	 yield	 to	 Neb.	
Ct.	r.	of	pldg.	 in	Civ.	actions	5	(rev.	2003).	the	first	sentence	
of	rule	5(a)	is	similar	to	rule	3.	It	states:

except	 as	 otherwise	 provided	 in	 these	 rules	 or	 by	 stat-
ute,	 every	 order	 required	 by	 its	 terms	 to	 be	 served,	 every	
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	pleading	 subsequent	 to	 the	 original	 complaint	 .	 .	 .	 every	
paper	 relating	 to	 discovery	 required	 to	 be	 served	 upon	
a	 party	 unless	 the	 court	 otherwise	 orders,	 every	 written	
motion	 other	 than	 one	 which	 may	 be	 heard	 ex	 parte,	 and	
every	 written	 notice,	 appearance,	 demand,	 offer	 of	 judg-
ment,	 designation	 of	 record	 on	 appeal,	 and	 similar	 paper	
shall	be	served	upon	each	of	the	parties.

but	rule	5(a)	has	an	additional	sentence	that	applies	when	a	party	
is	in	default	for	failure	to	appear:	“No	service	need	be	made	on	
parties	 in	 default	 for	 failure	 to	 appear	 except	 that	 pleadings	
asserting	new	or	additional	claims	for	relief	against	 them	shall	
be	 served	 upon	 them	 in	 the	 manner	 provided	 for	 service	 of	 a	
summons.”	 this	 additional	 clause	 in	 rule	 5(a)	 establishes	 that	
a	party	 in	default	 for	 failure	 to	appear	 is	not	entitled	 to	notice	
when	 the	 plaintiff	 moves	 for	 default	 judgment.	 our	 common	
law	 similarly	 provides	 that	 a	 party	 who	 is	 served	 with	 sum-
mons	and	a	copy	of	the	complaint	and	fails	to	answer	or	make	
an	 appearance	 is	 not	 entitled	 to	 further	 notice	 of	 a	 hearing.6	
rule	 3	 does	 not	 mention	 parties	 in	 default.	 the	 review	 panel	
recognized	the	conflict	between	rule	5	of	the	Nebraska	rules	of	
pleading	in	Civil	actions	and	the	Workers’	Compensation	Court	
rule	3.	the	review	panel	explained,	“[rule	3]	mandates	the	need	
to	 serve	 the	defaulting	party	with	notice	of	 the	 request	 for	 the	
entry	of	a	default	judgment	while	[rule	5]	does	not.”

In	deciding	rule	5	applied	instead	of	rule	3,	the	review	panel	
first	reasoned	that	rule	5	applies	to	all	civil	actions	except	when	
“a	conflict	arise[s]	with	statutes	otherwise	applicable	to	a	given	
matter.”	the	 review	 panel	 was	 apparently	 referring	 to	 Neb.	 Ct.	
r.	 of	 pldg.	 in	 Civil	actions	 1	 (rev.	 2004).	 that	 rule	 provides,	
“these	rules	govern	pleading	 in	civil	actions	 .	 .	 .	 to	 the	extent	
not	 inconsistent	 with	 statutes	 governing	 such	 matters.”	 the	
review	 panel	 “[found]	 no	 specific	 statute	 that	 would	 support	
a	 credible	 argument	 that	 the	 procedural	 rule	 of	 the	 Nebraska	
Workers’	 Compensation	 Court	 ought	 to	 supersede	 or	 supplant	
rule	 5	 as	 adopted	 by	 the	 Nebraska	 supreme	 Court.”	 We	 dis-
agree.	Neb.	rev.	stat.	§	48-168	(Cum.	supp.	2006)	provides:

	 6	 see	State on behalf of A.E. v. Buckhalter,	 273	Neb.	 443,	 730	N.W.2d	340	
(2007).



the	 Nebraska	 Workers’	 Compensation	 Court	 shall	 not	
be	 bound	 .	 .	 .	 by	 any	 technical	 or	 formal	 rules	 of	 proce-
dure,	 other	 than	 as	 herein	 provided,	 but	 may	 make	 the	
investigation	 in	 such	 manner	 as	 in	 its	 judgment	 is	 best	
calculated	 to	 ascertain	 the	 substantial	 rights	of	 the	parties	
and	to	carry	out	 justly	the	spirit	of	 the	Nebraska	Workers’	
Compensation	act.

Under	 Neb.	 rev.	 stat.	 §	 48-163	 (Cum.	 supp.	 2006),	 the	 com-
pensation	court	“may	adopt	and	promulgate	all	reasonable	rules	
and	regulations	necessary	for	carrying	out	the	intent	and	purpose	
of	 the	 Nebraska	 Workers’	 Compensation	act.”	 Contrary	 to	 the	
review	panel’s	conclusion,	§§	48-163	and	48-168	show	that	the	
Nebraska	 Workers’	 Compensation	 Court	 rules	 of	 procedure,	
including	rule	3,	can	supersede	or	supplant	 the	Nebraska	rules	
of	pleading	in	Civil	actions,	including	rule	5.

[5]	In	rejecting	rule	3,	the	review	panel	also	relied	on	Phillips 
v. Monroe Auto Equip. Co.7	there,	we	held	 that	 the	compensa-
tion	court	does	not	have	authority	 to	establish	procedural	 rules	
that	 are	 more	 restrictive	 than	 rules	 applicable	 to	 the	 state	 trial	
courts.	 In	 Phillips,	 we	 concluded	 that	 the	 compensation	 court	
acted	without	or	in	excess	of	its	powers	when	it	excluded	expert	
witness	 testimony	 under	 a	 Nebraska	 Workers’	 Compensation	
Court	 rule.	 We	 recognized	 that	 §	 48-163	 gives	 the	 compensa-
tion	 court	 authority	 to	 “‘adopt	 and	 promulgate	 all	 reasonable	
rules	 and	 regulations	 necessary	 for	 carrying	 out	 the	 intent	 and	
purpose	 of	 the	 Nebraska	 Workers’	 Compensation	 act.’”8	 We	
explained	 that	 the	 purpose	 of	 §	 48-163	 is	 to	 “allow	 the	 com-
pensation	court	to	‘make	the	investigation	in	such	manner	as	in	
its	judgment	is	best	calculated	to	ascertain	the	substantial	rights	
of	 the	 parties	 and	 to	 carry	 out	 justly	 the	 sprit	 of	 the	 Nebraska	
Workers’	 Compensation	 act.’”9	 We	 held,	 however,	 that	 the	
“procedural,	evidentiary,	and	discovery	rules	established	by	the	

	 7	 Phillips v. Monroe Auto Equip. Co.,	 251	 Neb.	 585,	 558	 N.W.2d	 799	
(1997).

	 8	 Id.	at	590,	558	N.W.2d	at	803.
	 9	 Id.	at	595,	558	N.W.2d	at	806.
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compensation	court	may	not	be	more	restrictive	or	onerous	than	
those	of	the	trial	courts	in	this	state.”10

Under	Phillips,	rule	3	would	be	valid	and	would	apply	here,	
entitling	 swift	 beef	 to	 notice	 of	 the	 default	 judgment	 motion	
and	hearing,	unless	rule	3	is	“more	restrictive	or	onerous”	than	
rule	5	or	our	common	law.	the	review	panel	opined	that	“rule	
3	places	a	burden	upon	a	moving	party	 that	 is	more	restrictive	
or	onerous	than	those	that	govern	the	movant	in	the	trial	courts	
in	Nebraska.”	the	panel	reasoned	that	rule	3	required	the	mov-
ing	 party	 to	 give	 notice	 of	 a	 hearing	 on	 a	 motion	 for	 default	
judgment	 although	 a	 similar	 movant	 in	 state	 trial	 court	 would	
not	be	required	to	give	such	notice.	of	course,	swift	beef	views	
restrictiveness	 from	 a	 different	 perspective.	 swift	 beef	 con-
tends	that	rule	5	is	the	more	restrictive	rule	because	it	restricts	
the	situations	in	which	a	party	is	entitled	to	notice.

In	deciding	which	of	 these	perspectives	 is	more	appropriate,	
we	 consider	 the	 rationale	 underlying	 our	 holding	 in	 Phillips.	
the	 trial	court	 in	Phillips	had	excluded	expert	 testimony	under	
Workers’	 Comp.	 Ct.	 r.	 of	 proc.	 4(D)	 (1994).	 When	 Phillips	
was	 decided,	 that	 rule	 provided	 that	 an	 expert	 witness	 would	
not	be	allowed	to	testify	if	a	written	report	from	the	expert	wit-
ness	 had	 not	 been	 timely	 disclosed.	 on	 appeal,	 we	 explained	
that	 the	 sanction	 in	 rule	4	did	not	provide	 adequate	procedural	
safeguards	equal	to	those	used	in	the	state	trial	courts.	We	stated	
that	 the	 state	 civil	 courts	 would	 not	 use	 a	 sanction	 prohibiting	
a	 party	 from	 introducing	 otherwise	 admissible	 evidence	 unless	
all	parties	had	received	notice	of	the	possible	sanction	and	were	
given	 an	 opportunity	 to	 be	 heard.	 but	 rule	 4	 did	 not	 require	 a	
similar	 procedure	 before	 the	 compensation	 court	 could	 impose	
the	sanction.

[6]	 In	 Phillips,	 we	 held	 that	 “at	 a	 minimum,	 the	 parties	
litigating	 before	 a	 compensation	 court	 are	 permitted	 to	 intro-
duce	 evidence	 which	 is	 procedurally	 and	 substantively	 admis-
sible	 in	 the	 trial	 courts	of	 this	 state.”11	We	also	 concluded	 that	
“substantive	 sanctions	 regarding	 discovery	 and	 other	 pretrial	
procedural	matters	in	the	compensation	court	should	be	subject	

10	 Id.	at	596,	558	N.W.2d	at	806.
11	 Id. 



to	at	 least	 the	same	procedural	safeguards	as	comparable	sanc-
tions	 for	 alleged	 discovery	 and	 pretrial	 procedural	 violations	
in	 Nebraska’s	 civil	 courts.”12	 although	 Phillips	 specifically	
involved	discovery	 rules	and	 the	admissibility	of	 evidence,	 the	
underlying	 rationale	 of	 our	 holding	 is	 plain:	 at	 a	 minimum,	
the	 Workers’	 Compensation	 Court’s	 rules	 should	 provide	 the	
procedural	protections	that	apply	in	the	trial	courts	of	this	state.	
therefore,	 when	 deciding	 whether	 a	 Workers’	 Compensation	
Court	 rule	 is	 “more	 restrictive	 or	 onerous,”	 we	 will	 consider	
whether	 the	 rule	 restricts	 the	 procedural	 safeguards	 offered	 in	
the	state’s	trial	courts.

[7]	 rule	 5	 and	 our	 common	 law	 address	 when	 a	 party	 is	
entitled	 to	 notice.	 and	 under	 these	 rules,	 a	 party	 in	 default	
for	 failure	 to	 answer	 is	 not	 entitled	 to	 notice	 of	 a	 motion	 for	
default	 judgment.	rule	3	does	not	 restrict	 the	procedural	 safe-
guards	offered	under	rule	5	and	our	common	law.	Instead,	rule	
3	expands	 the	protections	 in	 those	rules	and	requires	 that	even	
a	 defaulting	 party	 should	 receive	 notice.	 therefore,	 rule	 3	 is	
not	more	restrictive	or	onerous	than	the	rules	of	this	state’s	trial	
courts,	and	rule	3	is	the	applicable	rule	in	this	case.

applying	 rule	 3,	 swift	 beef	 was	 entitled	 to	 notice	 of	 Cruz-
Morales’	 motion	 for	 default	 judgment.	 because	 swift	 beef	 did	
not	 receive	notice	of	 the	motion	and	hearing,	we	must	 reverse,	
and	 remand.	 We	 do	 not	 reach	 swift	 beef’s	 remaining	 assign-
ments	 of	 error	 because	 an	 appellate	 court	 is	 not	 obligated	 to	
engage	 in	 an	 analysis	 that	 is	 not	 needed	 to	 adjudicate	 the	 con-
troversy	before	it.13

CoNCLUsIoN
We	 conclude	 that	 under	 §	 48-162.03(1),	 the	 Workers’	

Compensation	 Court	 has	 authority	 to	 enter	 default	 judgments,	
but	 the	 defaulting	 party	 must	 receive	 notice	 of	 the	 motion	 for	
default	 judgment	 under	 Workers’	 Compensation	 Court	 rule	 3.	
swift	 beef	 did	 not	 receive	 notice	 of	 Cruz-Morales’	 motion	
because	 she	 sent	 notice	 to	 the	 wrong	 address.	 therefore,	 the	
compensation	 court	 “acted	 without	 or	 in	 excess	 of	 its	 powers”	

12	 Id.	at	597,	558	N.W.2d	at	807.
13	 see	Belle Terrace v. State,	274	Neb.	612,	742	N.W.2d	237	(2007).
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when entering and affirming the default judgment.14 We reverse 
the review panel’s judgment and remand the cause to that court 
for further remand to the trial judge for proceedings consistent 
with this opinion with directions to vacate the default judgment 
and award.

ReveRsed and Remanded.

14 See, Neb. Rev. Stat. § 48-185 (Reissue 2004); Phillips, supra note 7.

JeffRey Jay Reed, appellee, v. 
ChRistine JennifeR Reed, appellant.

747 N.W.2d 18

Filed April 11, 2008.    No. S-06-757.

 1. Conveyances: Fraud: Equity: Appeal and Error. An appeal of a district court’s 
determination that a transfer of an asset was not in violation of the Uniform 
Fraudulent Transfer Act is equitable in nature.

 2. Equity: Appeal and Error. In an appeal of an equity action, an appellate court 
tries factual questions de novo on the record, reaching a conclusion independent of 
the findings of the trial court.

 3. Evidence: Appeal and Error. Where credible evidence is in conflict on a mate-
rial issue of fact, the appellate court will consider and may give weight to the fact 
that the trial judge heard and observed the witnesses and accepted one version of 
the facts rather than another.

 4. Conveyances: Fraud: Proof. A person seeking to set aside a transfer under the 
Uniform Fraudulent Transfer Act must first prove that he or she is a “creditor” 
under the act and that the party against whom relief is sought is a “debtor.”

 5. Conveyances: Fraud. The Uniform Fraudulent Transfer Act requires some nexus 
between the claim upon which an individual’s creditor status depends and the 
purpose for which that individual seeks to set aside a fraudulent transfer.

 6. Divorce: Property Division: Equity: Fraud. A spouse’s right to an equitable 
distribution of the marital estate is not a “right to payment” under the Uniform 
Fraudulent Transfer Act.

Appeal from the District Court for Hall County: teResa K. 
lutheR, Judge. Affirmed.

John W. Ballew, Jr., and Karisa D. Johnson, of Ballew, 
Schneider, Covalt, Gaines & Engdahl, P.C., L.L.O., for 
 appellant.
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Mark Porto and John A. Wolf, of Shamberg, Wolf, McDermott 
& Depue, for appellee.

heaviCan, C.J., WRight, Connolly, geRRaRd, stephan, 
mCCoRmaCK, and milleR-leRman, JJ.

heaviCan, C.J.
INTRODUCTION

Jeffrey Jay Reed petitioned for divorce from Christine 
Jennifer Reed. Shortly before filing for divorce, Jeffrey’s inter-
ests in two business ventures—C.J. Reed Enterprises, Inc., 
and R.S. Wheel, L.L.C.—were transferred to third parties. At 
trial, the district court for Hall County was asked to deter-
mine whether those transfers violated Nebraska’s Uniform 
Fraudulent Transfer Act (UFTA).1 The district court concluded 
that the transfers were not fraudulent and then dissolved the 
parties’ remaining assets. Christine now appeals, challenging 
the district court’s conclusion that the predivorce transfers of 
Jeffrey’s business interests did not violate the UFTA. We affirm 
the district court’s judgment for the reasons set forth below.

BACKGROUND
The only issues on appeal concern Jeffrey’s interests in two 

businesses—C.J. Reed Enterprises and R.S. Wheel. Accordingly, 
we include in our background discussion only the underlying 
facts that directly relate to those two business interests.

C.J. Reed enteRpRises

In 1997, approximately 1 year after they were married, 
Christine and Jeffrey formed C.J. Reed Enterprises. They 
formed the business to purchase and operate a jewelry store. 
Christine and Jeffrey obtained financing for the store from 
Norwest Bank. Jeffrey’s parents, James and Precious Reed, 
agreed to act as sureties on the loan from Norwest Bank. On 
July 11, 1997, Christine, Jeffrey, James, and Precious executed 
an agreement setting forth each party’s rights and obligations 
stemming from James and Precious’ roles as sureties. At the 

 1 Neb. Rev. Stat. §§ 36-701 to 36-712 (Reissue 2004).
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time, Christine and Jeffrey each owned half of the 10,000 total 
shares of C.J. Reed Enterprises stock. The agreement specified 
that James and Precious could take title to all of the corpora-
tion’s stock if Christine or Jeffrey ever failed to discharge her 
or his obligations as owners of C.J. Reed Enterprises to the 
satisfaction of James and Precious. Among other things, the 
agreement required Christine and Jeffrey to avoid “default” in 
making “payment to trade creditors or any other creditors.”

In 2000, James and Precious paid Christine and Jeffrey’s 
debt to Norwest Bank and thereby became the sole financiers of 
Christine and Jeffrey’s business. The total principal on Christine 
and Jeffrey’s loan was $576,595.92, and interest was calculated 
at $188,163, assuming the loan was paid within 10 years. It is 
not clear how much Christine and Jeffrey paid toward the loan 
before May 2001. However, between May 2001 and the time 
of the divorce proceeding, they paid a mere $3,000 toward the 
principal and $40,000 toward the interest. Christine and Jeffrey 
both concede that this constituted a “default” within the meaning 
of their July 1997 agreement with James and Precious.

Nevertheless, James and Precious did not execute their right 
to take title of C.J. Reed Enterprises stock until Jeffrey advised 
James in early June 2004 of his intent to divorce Christine. 
On June 11, 2004, approximately 2 weeks before Jeffrey filed 
for divorce, James and Precious notified their attorney that 
they wanted to exercise their option to take title of C.J. Reed 
Enterprises. On June 15, James and Precious sent Christine and 
Jeffrey separate letters informing them that James and Precious 
were transferring all 10,000 shares of C.J. Reed Enterprises 
stock into their names. Jeffrey filed for divorce on June 24.

R.s. Wheel

In January 2004, Jeffrey formed R.S. Wheel with Dr. Steven 
Schneider in order to purchase two parcels of land on South 
Locust Street in Grand Island, Nebraska. At the time of pur-
chase, the land was situated across the street from a plot where 
Wal-Mart was planning to open a store. R.S. Wheel purchased 
this land for $380,000. The hope was that the land could be 
resold for much more due to its proximity to emerging local 
businesses. R.S. Wheel received financing from Home Federal 
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Savings and Loan, and as of January 12, 2006, R.S. Wheel 
owed $383,842.70 on the loan and interest.

On June 18, 2004, 6 days before he filed for divorce, Jeffrey 
transferred his interest in R.S. Wheel to Schneider. In return, on 
June 21, Jeffrey received a check for $15,000. Schneider testi-
fied that prior to this transfer, he and Jeffrey discussed Jeffrey’s 
plans to divorce Christine. On June 22, Jeffrey deposited the 
check in an account held in his name only. Some of the funds 
were spent on various debts.

In reviewing these facts, the district court specifically found 
that the transfers were for legitimate reasons and not fraudulent 
conveyances under the UFTA. Accordingly, the district court 
did not consider either business interest when it made an equi-
table distribution of the marital estate between Christine and 
Jeffrey. Christine now challenges that determination on appeal.

ASSIGNMENTS OF ERROR
Christine assigns, restated, consolidated, and renumbered, 

that the district court erred by failing to find that the transfers 
of Jeffrey’s interests in (1) C.J. Reed Enterprises and (2) R.S. 
Wheel were fraudulent transfers in violation of the UFTA and 
therefore subject to an equitable division among the parties as 
property within the marital estate.

STANDARD OF REVIEW
[1-3] An appeal of a district court’s determination that a 

transfer of an asset was not in violation of the UFTA is equi-
table in nature.2 In an appeal of an equity action, an appellate 
court tries factual questions de novo on the record, reaching 
a conclusion independent of the findings of the trial court.3 
Where credible evidence is in conflict on a material issue of 
fact, the appellate court will consider and may give weight to 

 2 Parker v. Parker, 268 Neb. 187, 681 N.W.2d 735 (2004) (citing Eli’s, Inc. v. 
Lemen, 256 Neb. 515, 591 N.W.2d 543 (1999)).

 3 Strunk v. Chromy-Strunk, 270 Neb. 917, 708 N.W.2d 821 (2006); Parker, 
supra note 2.
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the fact that the trial judge heard and observed the witnesses 
and accepted one version of the facts rather than another.4

ANALYSIS
As the Nebraska Court of Appeals aptly summarized, the 

UFTA allows a creditor to reach an asset that a debtor has 
transferred if the transfer bears certain indicia of fraud.5 In 
other words, under the UFTA, “‘transfers of property designed 
to place a debtor’s assets beyond the reach of the debtor’s 
creditors are void as to the creditors.’”6

[4] It is elementary, therefore, that a person seeking to set 
aside a transfer under the UFTA must first prove that he or she 
is a “creditor” under the UFTA and that the party against whom 
relief is sought is a “debtor.” The UFTA defines a “creditor” as 
“a person who has a claim”7 and a “debtor” as “a person who is 
liable on a claim.”8 A “claim” is defined as “a right to payment, 
whether or not the right is reduced to judgment, liquidated, 
unliquidated, fixed, contingent, matured, unmatured, disputed, 
undisputed, legal, equitable, secured, or unsecured.”9

Christine believes she is a creditor of Jeffrey because he 
owes her payments for child and spousal support. Those sup-
port obligations vest Christine with a right to payments for 
which Jeffrey is liable. It appears, therefore, that Jeffrey is a 
debtor of Christine under the UFTA with respect to his support 
obligations.10 Jeffrey concedes as much, but questions whether 
that permits Christine to invoke the UFTA in this case.

As Jeffrey points out, Christine is not asking that predivorce 
transfers of Jeffrey’s business interests be set aside in order 
to satisfy Jeffrey’s support obligations. Rather, Christine uses 
her status as a “creditor” for support purposes as the basis 

 4 Strunk, supra note 3; Parker, supra note 2.
 5 Trew v. Trew, 5 Neb. App. 255, 558 N.W.2d 314 (1996), reversed on other 

grounds 252 Neb. 555, 567 N.W.2d 284 (1997).
 6 National Loan Investors, L.P. v. Givens, 952 P.2d 1067, 1069 (Utah 1998).
 7 § 36-702(4).
 8 § 36-702(6).
 9 § 36-702(3) (emphasis supplied).
10 See Parker, supra note 2.

422 275 NEBRASKA REPORTS



for her request that the transferred assets be put back into the 
marital estate. The question, then, is whether the UFTA permits 
Christine to use her status as a creditor for one particular claim 
to seek relief for an unrelated purpose.

[5] As set forth in the UFTA, “[i]n an action for relief 
against a transfer . . . under the [UFTA], a creditor . . . may 
obtain . . . avoidance of the transfer” only “to the extent nec-
essary to satisfy the creditor’s claim.”11 We read this language 
as requiring some nexus between the claim upon which an 
individual’s creditor status depends and the purpose for which 
that individual seeks to set aside a fraudulent transfer. In other 
words, Christine’s status as a creditor for purposes of child 
and spousal support might entitle her to set aside a fraudulent 
transfer by Jeffrey if necessary to secure her rights to those sup-
port payments. (Of course, Christine does claim that the alleg-
edly fraudulent transfers would interfere with Jeffrey’s ability 
to meet his child or spousal support obligations.) But under 
§ 36-708(a)(1), Christine’s right to support payments does not 
automatically render her a creditor for purposes of the interest 
she is asserting in this case—the right to an equitable share of 
the marital estate. Christine’s ability to qualify as a creditor for 
that purpose must therefore arise independently.

For Christine to qualify as a creditor for purposes of the 
equitable division of the marital estate, her right to an equitable 
division must be a “claim” within the meaning of the UFTA. 
Again, the UFTA defines a “claim” as a “right to payment.”12 
Therefore, properly framed, the question is whether a spouse’s 
right to an equitable division of the marital estate qualifies as a 
“right to payment” for which the other spouse is liable.

We have not addressed that question before, and as far as we 
can see, neither have appellate courts in any other jurisdiction. 
In Caldwell v. Caldwell,13 the Wisconsin Supreme Court con-
cluded—without elaborating on its rationale—that a wife quali-
fied as a “creditor” in light of her right to an equitable division 

11 § 36-708(a)(1).
12 § 36-702(3).
13 Caldwell v. Caldwell, 5 Wis. 2d 146, 92 N.W.2d 356 (1958).
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of the marital estate. Although Caldwell was not decided under 
the UFTA, the Wisconsin act at issue was very similar to mod-
ern versions of the UFTA.

There is, however, considerable force to the other side of 
the argument. As a general matter, “payment” is defined as the 
“[p]erformance of an obligation by the delivery of money or 
some other valuable thing accepted in partial or full discharge 
of the obligation.”14 But it would be quite a stretch to say, for 
example, that a husband performs an obligation to his wife 
during the divorce court’s equitable division of the marital 
estate. In making this argument in his brief, Jeffrey points out 
that, “[a]s opposed to traditional ‘payment’ obligations, neither 
spouse ‘owes’ the other spouse anything in a property division. 
Rather, the court determines how to divide the property which 
already belongs to them.”15

[6] We agree and hold that a spouse’s right to an equitable 
distribution of the marital estate is not a “right to payment” 
under the UFTA. Accordingly, the UFTA does not apply in 
cases where, as here, an individual believes that his or her for-
mer spouse fraudulently transferred assets before the divorce 
to prevent those assets from being equitably distributed as part 
of the marital estate. Instead, such a claim is perhaps more 
properly litigated as a claim for dissipation of marital assets.16 
Obviously, this conclusion renders it unnecessary for us to 
determine whether the predivorce transfers of Jeffrey’s busi-
ness interests were fraudulent in violation of the UFTA. And 
because Christine did not assign errors or present arguments 
related to any other theories of recovery, we affirm the district 
court’s judgment.

CONCLUSION
Christine argues that the predivorce transfers of Jeffrey’s busi-

ness interests should be set aside as fraudulent transfers under 

14 Black’s Law Dictionary 1165 (8th ed. 2004).
15 Brief for appellee at 8 (emphasis supplied).
16 See, e.g., Harris v. Harris, 261 Neb. 75, 621 N.W.2d 491 (2001); Herron v. 

Johnson, 714 A.2d 783 (D.C. 1998); Jeffcoat v. Jeffcoat, 102 Md. App. 301, 
649 A.2d 1137 (1994).
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the UFTA and thereby equitably distributed as part of the mari-
tal estate. Christine’s argument is based on the belief that she 
is a creditor of Jeffrey for child and spousal support purposes. 
We hold, however, that the UFTA requires some nexus between 
the claim for which a party is asserting creditor status and the 
type of relief sought. We also hold that a former spouse’s right 
to an equitable division of the marital estate is not a “right to 
payment” under the UFTA, and thus a former spouse does not 
qualify as a “creditor” under the UFTA by virtue of his or her 
right to an equitable share of the marital estate.

As a result, the UFTA does not apply to Christine’s claims 
that the predivorce transfers of Jeffrey’s business interests 
should be set aside as fraudulent. We therefore affirm the dis-
trict court’s refusal to include Jeffrey’s interests in C.J. Reed 
Enterprises and R.S. Wheel in the marital estate.

affiRmed.

BeRens and tate, p.C., appellee, v. iRon mountain  
infoRmation management, inC., appellant.

747 N.W.2d 383

Filed April 11, 2008.    No. S-07-193.

 1. Declaratory Judgments: Appeal and Error. When a declaratory judgment 
action presents a question of law, an appellate court has an obligation to reach its 
conclusion independently of the conclusion reached by the trial court with regard 
to that question.

 2. Contracts: Damages: Penalties and Forfeitures. Generally, the question whether 
a sum mentioned in a contract is to be considered as liquidated damages or as 
a penalty is a question of law, dependent on the construction of the contract by 
the court.

 3. Contracts: Breach of Contract: Stipulations. Parties to a contract may override 
the application of the judicial remedy for breach of a contract by stipulating, in 
advance, to the sum to be paid in the event of a breach.

 4. Contracts: Breach of Contract: Stipulations: Damages. A stipulated sum 
is for liquidated damages only (1) where the damages which the parties might 
reasonably anticipate are difficult to ascertain because of their indefiniteness or 
uncertainty and (2) where the amount stipulated either is a reasonable estimate 
of the damages which would probably be caused by a breach or is reasonably 
proportionate to the damages which have actually been caused by the breach.
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 5. ____: ____: ____: ____. Contracting parties have a right to privately bargain for 
the amount of damages to be paid in the event of a breach of contract, provided 
the stipulated sum is reasonable in light of the circumstances.

 6. Contracts: Breach of Contract: Damages: Penalties and Forfeitures. The 
distinction between liquidated damages and penalty provisions applies only when 
the contractual provision at issue is an attempt by the parties to provide for the 
measure of recovery in the event of nonperformance or breach of the contract.

 7. ____: ____: ____: ____. The focus on liquidated damages versus penalty only 
arises when the contractual provision seeks to determine, in advance, the measure 
of damages resulting from a parties’ breach or nonperformance of the contract.

 8. ____: ____: ____: ____. A provision for payment of a specified sum as compen-
sation for services already contemplated by the contract, as opposed to compen-
sation for injury resulting from a breach of the contract, is neither a liquidated 
damages clause nor a penalty provision.

  9. Contracts: Appeal and Error. Although a party may in retrospect be dissatisfied 
with a bargained-for provision, an appellate court will not rewrite a contract to 
provide terms contrary to those which are expressed.

Appeal from the District Court for Douglas County: Joseph s. 
tRoia, Judge. Reversed.

David J. Lanphier, of Broom, Johnson, Clarkson & Lanphier, 
for appellant.

Nora M. Kane, of Stinson, Morrison & Hecker, L.L.P., for 
appellee.

heaviCan, C.J., WRight, Connolly, geRRaRd, stephan, 
mCCoRmaCK, and milleR-leRman, JJ.

geRRaRd, J.
Berens and Tate, P.C., has stored its business records and 

other files with Iron Mountain Information Management, 
Inc. (Iron Mountain), since 1997. Pursuant to the agreement 
between these parties, in order for Berens and Tate to perma-
nently remove its records from Iron Mountain, Berens and 
Tate must pay a “Permanent Withdrawal” fee in addition to a 
retrieval fee. The question presented in this case is whether the 
“Permanent Withdrawal” fee is an unenforceable penalty provi-
sion. We conclude that it is not and reverse the judgment of the 
 district court.
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FACTS
In 1989, Berens and Tate, a Nebraska law firm, entered 

into a “Storage and Service Agreement” with Bekins Records 
Management Center, wherein Bekins Records Management 
Center agreed to provide storage services for Berens and Tate’s 
files and other business records. In 1997, Iron Mountain pur-
chased Bekins Records Management Center and continued 
providing storage services to Berens and Tate.

In 1998, Berens-Tate Consulting Group, Inc., entered into 
a “Records Management and Service Agreement” with Iron 
Mountain. The parties agree that whatever the relationship 
between Berens-Tate Consulting Group and Berens and Tate 
law firm, the law firm is bound to the contract, and for purposes 
of this appeal, we will refer simply to “Berens and Tate.”

The contract at issue in this case is automatically renewed 
each year, unless written notice of nonrenewal is given within 
30 days of the contract’s expiration date. Each year, Iron 
Mountain has sent Berens and Tate a renewal notice entitled 
“Schedule A.” Each “Schedule A” sets forth, among other 
things, the effective date of the contract and a schedule of fees 
to be charged for Iron Mountain’s services for that year.

As relevant to this appeal, “Schedule A” includes fees for 
“Retrievals or Refiles,” “Delivery,” and “Permanent Withdrawal.” 
The “Schedule A” provides that the fee for “Retrievals or 
Refiles” is for “[t]he temporary retrieval of deposits from, or 
return to, storage.” A customer is charged a retrieval fee when 
a customer asks to have a record temporarily removed and is 
charged a refile fee when the record is returned. The “Permanent 
Withdrawal” fee is for “[t]he preparation, documentation, and 
permanent withdrawal of deposits.” Pursuant to “Schedule A,” 
when a customer permanently removes a record, the customer 
is charged the “Permanent Withdrawal” fee and is also charged 
the fee for “retrieval.”

“Schedule A” also contains a section entitled “Storage 
 pricing,” which addresses a minimum monthly storage fee that 
must be paid by each customer. If a customer permanently 
removes its records prior to the expiration date of its contract 
with Iron Mountain, the customer is still obligated to pay the 
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minimum monthly storage fee for the months remaining on 
the contract.

On August 12, 2004, Berens and Tate notified Iron Mountain 
that it wanted to remove all of its records from Iron Mountain 
and transfer those records to another storage company. Iron 
Mountain informed Berens and Tate that pursuant to the opera-
tive “Schedule A,” Berens and Tate would be obligated to pay 
the “Permanent Withdrawal” fee of $3.70 per cubic foot and a 
retrieval fee of $2.10 per cubic foot. According to Berens and 
Tate, the total charge to permanently remove its records would 
have been approximately $10,000.

Berens and Tate filed a complaint seeking a declaratory 
judgment that “the permanent removal fee provision in Iron 
Mountain’s contract [is] null and void and illegal in the State 
of Nebraska.” In its complaint, Berens and Tate alleged that the 
permanent removal fee is “an unlawful and unenforceable liq-
uidated damages provision,” that it “constitutes a penalty,” and 
that it is “a charge separate and beyond the fee that is assessed 
for actual retrieval of the files, and is essentially a fiction . . . 
with no service, benefit or other consideration performed for or 
bestowed upon the owner of the records.”

At the time of trial, Berens and Tate’s files were still being 
stored by Iron Mountain. The record further reflects that other 
than payment of the “Permanent Withdrawal” fee, Berens and 
Tate has complied with, and is current on, all of the other fees 
required under “Schedule A.”

In its case in chief, Berens and Tate called David Harding, 
general manager for Iron Mountain, to testify. Harding was 
questioned at length regarding the fees charged by Iron 
Mountain—in particular, Iron Mountain’s justification for 
charging a permanent withdrawal fee in addition to a retrieval 
fee when records are permanently removed. Harding testified, 
summarized, that the permanent withdrawal fee is necessary 
in order to compensate for the additional labor and services 
that are provided when large amounts of records are perma-
nently removed.

Harding further testified that the permanent withdrawal fee 
is needed because when records are permanently removed, 
the shelf space that was “reserved” for that customer’s records 
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remains empty, resulting in a loss of revenue for the remain-
der of the contract. However, Harding later acknowledged 
that a customer is obligated to pay the monthly storage fee 
for the entire contract, regardless of whether the customer’s 
records have been permanently removed prior to the end of the 
 contractual term.

The district court, citing Growney v. C M H Real Estate 
Co.,1 determined that the “Permanent Withdrawal” fee cannot 
be considered an enforceable liquidated damages clause. The 
court explained that “[p]aying twice for the same service is not 
a reasonable estimate of damages and is not reasonably propor-
tionate to the damages which have actually been caused by the 
breach . . . .” The court found that the permanent removal fee 
provision was unenforceable and entered judgment accordingly. 
Iron Mountain appealed.

ASSIGNMENTS OF ERROR
Iron Mountain assigns, restated, consolidated, and renum-

bered, that the district court erred in (1) finding that the 
“Permanent Withdrawal” fee in the contract was unenforce-
able and (2) imposing upon Iron Mountain an incorrect burden 
of proof.

STANDARD OF REVIEW
[1] When a declaratory judgment action presents a question 

of law, an appellate court has an obligation to reach its conclu-
sion independently of the conclusion reached by the trial court 
with regard to that question.2

[2] Generally, the question whether a sum mentioned in a 
contract is to be considered as liquidated damages or as a pen-
alty is a question of law, dependent on the construction of the 
contract by the court.3

 1 Growney v. C M H Real Estate Co., 195 Neb. 398, 238 N.W.2d 240 
(1976).

 2 Peterson v. Ohio Casualty Group, 272 Neb. 700, 724 N.W.2d 765 (2006).
 3 Abel Constr. Co. v. School Dist. of Seward, 188 Neb. 166, 195 N.W.2d 744 

(1972).
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ANALYSIS
The question presented in this appeal is whether the 

“Permanent Withdrawal” fee in “Schedule A” of the contract 
between Iron Mountain and Berens and Tate is an enforceable 
contractual provision. Iron Mountain contends that it is, while 
Berens and Tate claims it is not. Specifically, Berens and Tate 
argues that the “Permanent Withdrawal” fee is not a reason-
able liquidated damages clause, but is rather an unenforce-
able penalty provision. Accordingly, Berens and Tate claims 
that the principles governing the distinction between liqui-
dated damages and penalty provisions govern the disposition 
of this case.

[3-5] In addressing liquidated damages and penalty pro-
visions, we have explained that “‘parties to a contract may 
override the application of the judicial remedy for breach of a 
contract by stipulating, in advance, to the sum to be paid in the 
event of a breach.’”4 We have held that

“‘[t]he question of whether a stipulated sum is for a 
penalty or for liquidated damages is answered by the 
application of one or more aspects of the following rule: 
a stipulated sum is for liquidated damages only (1) where 
the damages which the parties might reasonably anticipate 
are difficult to ascertain because of their indefiniteness or 
uncertainty and (2) where the amount stipulated is either 
a reasonable estimate of the damages which would prob-
ably be caused by a breach or is reasonably proportion-
ate to the damages which have actually been caused by 
the breach.’”5

We have “‘consistently upheld the right of contracting parties 
to privately bargain for the amount of damages to be paid in 

 4 Reichert v. Rubloff Hammond, L.L.C., 264 Neb. 16, 24, 645 N.W.2d 519, 
527 (2002) (emphasis supplied), quoting Kozlik v. Emelco, Inc., 240 Neb. 
525, 483 N.W.2d 114 (1992).

 5 Kozlik v. Emelco, Inc., supra note 4, 240 Neb. at 536-37, 483 N.W.2d at 121 
(emphasis supplied) (emphasis omitted), quoting Growney v. C M H Real 
Estate Co., supra note 1. See, also, Stanford Motor Co. v. Westman, 151 
Neb. 850, 39 N.W.2d 841 (1949).
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the event of a breach of contract, provided the stipulated sum 
is reasonable in light of the circumstances.’”6

[6-8] Given these principles, it is clear that the distinction 
between liquidated damages and penalty provisions applies 
only when the contractual provision at issue is an attempt by the 
parties to provide for the measure of recovery in the event of 
nonperformance or breach of the contract. Stated differently, the 
focus on liquidated damages versus penalty only arises when 
the contractual provision seeks to determine, in advance, the 
measure of damages resulting from a parties’ breach or nonper-
formance of the contract. It therefore follows that a provision 
for payment of a specified sum as compensation for services 
already contemplated by the contract, as opposed to compensa-
tion for injury resulting from a breach of the contract, is neither 
a liquidated damages clause nor a penalty provision.

It is well established that a contractual provision that requires 
payment based on something other than a breach of the contract 
is neither a liquidated damages clause nor a penalty provision.7 
For example, the U.S. Supreme Court in Kirby v. United States8 
was called upon to determine, among other things, whether a 
particular provision in a lease agreement constituted a penalty. 
The Court concluded that it was “neither a penalty nor liqui-
dated damages,” because the fee at issue “was not to be paid 
for any breach of contract, but as compensation”9 under the 
contract. Likewise, the Texas Court of Appeals, in B.F. Saul 
Real Estate Inv. Trust v. McGovern,10 explained that “[t]he 

 6 Reichert v. Rubloff Hammond, L.L.C., supra note 4, 264 Neb. at 24, 645 
N.W.2d at 527 (emphasis supplied), quoting Kozlik v. Emelco, Inc., supra 
note 4.

 7 See, Kirby v. United States, 260 U.S. 423, 43 S. Ct. 144, 67 L. Ed. 329 
(1922); Permian Petroleum Co. v. Petroleos Mexicanos, 934 F.2d 635 (5th 
Cir. 1991); Varney Business Services, Inc. v. Pottroff, 275 Kan. 20, 59 
P.3d 1003 (2002); Preyer v. Parker, 257 N.C. 440, 125 S.E.2d 916 (1962); 
B.F. Saul Real Estate Inv. Trust v. McGovern, 683 S.W.2d 531 (Tex. App. 
1984).

 8 Kirby v. United States, supra note 7.
 9 Id., 260 U.S. at 427.
10 B.F. Saul Real Estate Inv. Trust v. McGovern, supra note 7, 683 S.W.2d at 

534.
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whole subject of penalty versus liquidated damages only arises 
when the parties to a contract have attempted to provide for a 
remedial right upon breach of a contract.”

Applying these principles to the present case, it is clear 
that the “Permanent Withdrawal” provision in the contract 
between Iron Mountain and Berens and Tate is neither a liqui-
dated damages clause nor a penalty provision. The “Permanent 
Withdrawal” fee is not a prediction of damages for a possible 
future breach of the contract by Berens and Tate. Rather, it 
was the parties’ agreed-upon compensation for services to be 
 performed—specifically, the permanent removal of records.

According to the contract, permanently removing records 
does not, in and of itself, result in a breach. Indeed, under the 
terms of the contract, Berens and Tate is free to permanently 
remove one, or all, of its records, without being in breach of 
the contract, so long as Berens and Tate pays the contracted 
fee. And the contract expressly provides that in order for the 
permanent removal of the records to be performed by Iron 
Mountain, payment for such services must be made. In other 
words, the “Permanent Withdrawal” fee is charged for services 
to be rendered by Iron Mountain and not for damages resulting 
from any breach of contract by Berens and Tate. Therefore, 
the “Permanent Withdrawal” fee is neither a liquidated dam-
ages clause nor a penalty provision. The question whether the 
fee is a reasonable estimate of damages caused by a breach 
is irrelevant, and the district court erred in engaging in such 
an analysis.

Other than its contention that the “Permanent Withdrawal” 
fee is an illegal penalty provision, Berens and Tate provides no 
other argument as to why the provision is unenforceable. The 
record reflects that both Berens and Tate and Iron Mountain 
are experienced in business. And we have been reluctant to 
modify contracts between parties with business experience, as 
opposed to contracts between consumers and skilled corporate 
parties.11 Having found that the “Permanent Withdrawal” fee 

11 See, Myers v. Nebraska Invest. Council, 272 Neb. 669, 724 N.W.2d 776 
(2006); Reichert v. Rubloff Hammond, L.L.C., supra note 4; Darr v. D.R.S. 
Investments, 232 Neb. 507, 441 N.W.2d 197 (1989).
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is not a liquidated damages clause nor a penalty provision, we 
also find no basis to conclude that the “Permanent Withdrawal” 
provision is otherwise unenforceable.

[9] Without question, the “Permanent Withdrawal” fee is a 
relatively high price for a comparatively inexpensive service 
to be performed by Iron Mountain. Nevertheless, except in 
limited circumstances not present here, business operators are 
free to establish the prices they want for their services, and 
the law will generally enforce an agreement to pay such a 
price. While Berens and Tate may, in retrospect, be dissatisfied 
with the bargained-for provision it entered into, we will not 
rewrite the contract to provide terms contrary to those which 
are expressed.12 Nor is it the province of a court to rewrite a 
contract to reflect the court’s view of a fair bargain.13 Berens 
and Tate must be held to the plain language of the agreement it 
entered into, and the district court erred in finding otherwise.

Our conclusion that the “Permanent Withdrawal” fee is an 
enforceable contractual provision is dispositive of this appeal. 
Therefore, we do not address Iron Mountain’s remaining assign-
ment of error.

CONCLUSION
The district court erred in finding that the “Permanent 

Withdrawal” fee was unenforceable. We conclude that the 
“Permanent Withdrawal” fee is neither a liquidated damages 
clause nor an illegal penalty provision. Rather, the provision 
is an enforceable contractual term that sets forth the payment 
required for services to be performed under the contract. The 
judgment of the district court is reversed.

ReveRsed.

12 See, Pennfield Oil Co. v. Winstrom, 272 Neb. 219, 720 N.W.2d 886 (2006); 
Husen v. Husen, 241 Neb. 10, 487 N.W.2d 269 (1992).

13 Wurst v. Blue River Bank, 235 Neb. 197, 454 N.W.2d 665 (1990).
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State of NebraSka, appellee, v. 
Michael t. JackSoN, appellaNt.

747	N.W.2d	418

Filed	april	18,	2008.				No.	s-06-1041.

 1.	 Postconviction: Proof: Appeal and Error.	a	 defendant	 requesting	 postconvic-
tion	relief	must	establish	the	basis	for	such	relief,	and	the	district	court’s	findings	
will	not	be	disturbed	unless	they	are	clearly	erroneous.

	 2.	 Effectiveness of Counsel.	 a	 claim	 that	 defense	 counsel	 provided	 ineffective	
assistance	presents	a	mixed	question	of	law	and	fact.

	 3.	 Effectiveness of Counsel: Appeal and Error.	an	 appellate	 court	 reviews	 inef-
fective	 assistance	 of	 counsel	 claims	 under	 the	 two-prong	 inquiry	 mandated	
by	 Strickland v. Washington,	 466	 U.s.	 668,	 104	 s.	 Ct.	 2052,	 80	 L.	 ed.	 2d	
674	(1984).

	 4.	 ____:	 ____.	 In	 applying	 the	 two-prong	 test	 for	 ineffective	 assistance	 of	 coun-
sel	 claims,	 an	 appellate	 court	 reviews	 the	 lower	 court’s	 factual	 findings	 for	
clear	error.

	 5.	 ____:	 ____.	Whether	 counsel’s	 performance	 was	 deficient	 and	 whether	 that	 defi-
ciency	 prejudiced	 the	 defendant	 are	 legal	 determinations	 that	 an	 appellate	 court	
resolves	independently	of	the	lower	court’s	decision.

	 6.	 Postconviction.	Whether	 a	 claim	 raised	 in	 a	 postconviction	 proceeding	 is	 proce-
durally	barred	is	a	question	of	law.

	 7.	 Judgments: Appeal and Error.	When	 reviewing	 a	 question	 of	 law,	 an	 appellate	
court	resolves	the	question	independently	of	the	lower	court’s	conclusion.

	 8.	 Postconviction: Appeal and Error.	a	party	cannot	raise	an	issue	in	a	postconvic-
tion	motion	if	he	or	she	could	have	raised	that	same	issue	on	direct	appeal.

	 9.	 Postconviction: Effectiveness of Counsel: Appeal and Error.	 a	 motion	 for	
postconviction	 relief	 asserting	 ineffective	 assistance	 of	 trial	 counsel	 is	 procedur-
ally	 barred	 when	 (1)	 the	 defendant	 was	 represented	 by	 a	 different	 attorney	 on	
direct	appeal	 than	at	 trial,	 (2)	an	 ineffective	assistance	of	 trial	counsel	claim	was	
not	 brought	 on	 direct	 appeal,	 and	 (3)	 the	 alleged	 deficiencies	 in	 trial	 counsel’s	
performance	were	known	to	the	defendant	or	apparent	from	the	record.

10.	 Constitutional Law: Right to Counsel: Conflict of Interest.	a	conflict	of	inter-
est	 which	 adversely	 affects	 a	 lawyer’s	 performance	 violates	 the	 client’s	 sixth	
amendment	right	to	effective	assistance	of	counsel.

11.	 Effectiveness of Counsel: Conflict of Interest: Proof.	 In	 cases	 of	 a	 conflict	
which	adversely	affects	a	lawyer’s	performance,	there	is	no	need	to	show	that	the	
conflict	 resulted	 in	 actual	 prejudice	 to	 the	 defendant,	 showing	 an	 actual	 conflict	
existed	is	sufficient.

12.	 Attorney and Client: Conflict of Interest: Words and Phrases.	the	term	“actual	
conflict”	encompasses	any	situation	in	which	a	defense	attorney	faces	divided	loy-
alties	such	that	regard	for	one	duty	tends	to	lead	to	disregard	of	another.

13.	 Effectiveness of Counsel: Proof.	Under	Strickland v. Washington,	466	U.s.	668,	
104	s.	Ct.	2052,	80	L.	ed.	2d	674	 (1984),	 the	defendant	has	 the	burden	 to	 show	
that	 (1)	 counsel	 performed	 deficiently—that	 is,	 counsel	 did	 not	 perform	 at	 least	
as	 well	 as	 a	 criminal	 lawyer	 with	 ordinary	 training	 and	 skill	 in	 the	 area—and	



(2)	 this	deficient	performance	actually	prejudiced	 the	defendant	 in	making	his	or	
her	defense.

14.	 ____:	 ____.	 the	 prejudice	 prong	 of	 the	 ineffective	 assistance	 of	 counsel	 test	
requires	 that	 the	 defendant	 show	 a	 reasonable	 probability	 that	 but	 for	 counsel’s	
deficient	 performance,	 the	 result	 of	 the	 proceeding	 in	 question	 would	 have	
been	different.

15.	 Effectiveness of Counsel: Words and Phrases.	a	reasonable	probability	is	a	prob-
ability	sufficient	to	undermine	confidence	in	the	outcome.

16.	 Effectiveness of Counsel: Appeal and Error.	an	 appellate	 court	 can	 assess	 the	
two	prongs	of	the	ineffective	assistance	of	counsel	test,	deficient	performance	and	
prejudice,	in	either	order.

17.	 ____:	____.	Counsel’s	failure	to	raise	an	issue	on	appeal	could	only	be	ineffective	
assistance	 if	 there	 is	 a	 reasonable	 probability	 that	 inclusion	 of	 the	 issue	 would	
have	changed	the	result	of	the	appeal.

18.	 ____:	 ____.	 When	 a	 case	 presents	 layered	 ineffectiveness	 claims,	 an	 appellate	
court	 determines	 the	 prejudice	 prong	 of	 appellate	 counsel’s	 performance	 by	
focusing	 on	 whether	 trial	 counsel	 was	 ineffective	 under	 the	 test	 in	 Strickland v. 
Washington,	466	U.s.	668,	104	s.	Ct.	2052,	80	L.	ed.	2d	674	(1984).

19.	 Trial: Effectiveness of Counsel: Appeal and Error.	 If	 trial	 counsel	 was inef-
fective,	 then	 the	 defendant	 suffered	 prejudice	 when	 appellate	 counsel	 failed	 to	
bring	 such	 a	 claim.	 an	 appellate	 court	 must	 then	 consider	 whether	 the	 appel-
late	 counsel’s	 failure	 to	 bring	 the	 claim	 qualifies	 as	 a	 deficient	 performance	
under	 Strickland v. Washington,	 466	 U.s.	 668,	 104	 s.	 Ct.	 2052,	 80	 L.	 ed.	 2d	
674	(1984).

20.	 Trial: Effectiveness of Counsel: Presumptions.	 In	 assessing	 trial	 counsel’s	
performance	under	 the	 two-prong	 test	 in	Strickland v. Washington,	 466	U.s.	668,	
104	s.	Ct.	2052,	80	L.	ed.	2d	674	(1984),	 there	is	a	strong	presumption	that	 trial	
counsel	acted	reasonably.

21.	 Trial: Attorneys at Law.	 trial	 counsel	 is	 afforded	 due	 deference	 to	 formulate	
trial	strategy	and	tactics.

22.	 Trial: Attorneys at Law: Effectiveness of Counsel: Appeal and Error.	 When	
reviewing	 an	 ineffective	 assistance	 of	 counsel	 claim,	 an	 appellate	 court	 will	 not	
second-guess	reasonable	strategic	decisions	made	by	counsel.

23.	 Evidence: Prosecuting Attorneys.	 prosecutors	 have	 a	 duty	 to	 present	 material	
exculpatory	evidence	even	if	defense	counsel	never	requests	the	evidence.

24.	 Trial: Evidence.	Favorable	evidence	is	material	if	there	is	a	reasonable	probabil-
ity	that,	had	the	evidence	been	disclosed	to	the	defense,	the	result	of	the	proceed-
ing	would	have	been	different.

25.	 ____:	 ____.	 a	 reasonable	 probability	 of	 a	 different	 result	 is	 shown	 when	
the	 state’s	 evidentiary	 suppression	 undermines	 confidence	 in	 the	 outcome	 of	
the	trial.

26.	 Due Process: Evidence: Prosecuting Attorneys.	 In	 the	 context	 of	 prosecutorial	
withholding	of	evidence,	Nebraska	law	defines	materiality	more	broadly	than	due	
process	requirements	and	applies	that	term	to	evidence	which	strongly	indicates	it	
would	play	an	important	role	in	preparing	a	defense.

27.	 Pretrial Procedure: Appeal and Error.	 the	 trial	 court	 has	 broad	 discretion	 in	
granting	discovery	requests	and	errs	only	when	it	abuses	its	discretion.
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28.	 Evidence: Words and Phrases.	 evidence	 is	 relevant	 if	 it	 tends	 in	 any	 degree	 to	
alter	the	probability	of	a	material	fact.

29.	 ____:	 ____.	 relevancy	 requires	 only	 that	 the	 degree	 of	 probativeness	 be	 some-
thing	more	than	nothing.

30.	 Postconviction: Appeal and Error.	 the	 Nebraska	 postconviction	 act	 looks	
unfavorably	 on	 any	 attempts	 to	 rehash	 issues	 at	 the	 postconviction	 stage	 which	
were—or	could	have	been—raised	and	disposed	of	at	trial	or	on	direct	appeal.

31.	 Postconviction: Evidence.	 prisoners	 cannot	 seek	 discovery	 at	 the	 postconviction	
stage	if	the	requested	evidence	could	have	been	obtained	at	trial.

appeal	from	the	District	Court	for	Douglas	County:	J. Michael 
coffey,	Judge.	affirmed.

paula	b.	Hutchinson	for	appellant.

Jon	 bruning,	 attorney	 General,	 and	 James	 D.	 smith	 for	
appellee.

Wright,	 coNNolly,	 gerrard,	 StephaN,	 MccorMack,	 and	
Miller-lerMaN,	JJ.

coNNolly,	J.
a	 jury	 convicted	 Michael	 t.	 Jackson	 of	 first	 degree	 mur-

der,	 attempted	 first	 degree	 murder,	 and	 two	 counts	 of	 use	 of	
a	 deadly	 weapon	 to	 commit	 a	 felony.	 on	 direct	 appeal,	 we	
affirmed	 Jackson’s	 convictions.1	 In	 Jackson’s	 postconviction	
petition,	 he	 alleges	 (1)	 ineffective	 assistance	 of	 trial	 counsel,	
(2)	ineffective	assistance	of	counsel	on	appeal,	and	(3)	prosecu-
torial	 misconduct.	 the	 district	 court	 overruled	 Jackson’s	 peti-
tion.	 Jackson	appeals.	We	conclude	 that	none	of	his	numerous	
assignments	of	error	have	merit.

I.	baCkGroUND

1. the criMe

the	 facts	 of	 Jackson’s	 underlying	 offense	 are	 set	 out	 in	 his	
direct	appeal.2	We	briefly	recount	the	facts	necessary	to	provide	
context	for	Jackson’s	claims.

on	February	4,	 1996,	 Jackson	met	with	Dionne	brewer	 and	
Jason	 thornton	 to	 buy	 cocaine.	 they	 planned	 to	 travel	 from	

	 1	 see	State v. Jackson,	255	Neb.	68,	582	N.W.2d	317	(1998).
	 2	 Id.



omaha	 to	 Minneapolis	 to	 make	 the	 buy.	 brewer	 and	thornton	
wanted	to	fly,	but	Jackson	wanted	to	drive	because	he	was	con-
cerned	about	flying	with	$11,500	in	cash.	brewer	and	thornton	
agreed	 to	 drive	 and	 picked	 Jackson	 up	 in	 thornton’s	 vehicle,	
but	 Jackson	 suggested	 that	 they	 make	 the	 trip	 in	 a	 car	 that	 he	
had	rented.

Jackson	 then	gave	thornton,	 the	driver,	 instructions	 to	drive	
to	 where	 the	 rental	 car	 was	 parked.	 Jackson,	 who	 purported	
to	 be	 under	 the	 influence	 of	 marijuana,	 repeatedly	 led	 the	 trio	
astray.	brewer	grew	impatient	and	urged	Jackson	to	stop	wast-
ing	time.	Jackson	then	directed	thornton	to	the	location	where	
he	 said	he	had	parked	 the	 rental	 car.	When	 they	 arrived	 at	 the	
location,	thornton	stopped	near	a	car	Jackson	identified	as	 the	
rental	 car.	 as	 thornton	 opened	 the	 driver’s-side	 door	 to	 get	
out,	 gunshots	 rang	 out	 and	 brewer	 saw	 Jackson	 shooting	 at	
thornton	from	behind.

brewer	 leapt	out	of	 the	vehicle	and	began	running	down	 the	
street.	 Jackson	 got	 out	 of	 the	 vehicle	 and	 shot	 brewer.	as	 she	
lay	in	the	street,	Jackson	shot	her	several	times	in	the	head	and	
torso.	 ella	 r.	 Iler,	 a	 woman	 who	 lived	 on	 the	 street	 where	 the	
shootings	occurred,	heard	 the	 initial	 gunfire.	she	 rushed	 to	her	
kitchen	window	and	observed	Jackson	shoot	brewer.

brewer	 managed	 to	 survive	 by	 playing	 dead.	When	 officers	
arrived,	brewer	informed	them	that	she	did	not	know	Jackson’s	
last	name,	but	 that	his	 first	name	was	Mike	and	 that	 she	knew	
where	 he	 lived.	 some	 officers	 went	 to	 the	 location	 brewer	
provided,	 while	 others	 went	 to	 the	 home	 of	 Jackson’s	 former	
girlfriend,	Demeteria	Gardner,	now	known	as	Demeteria	Miller	
(Miller).	 Miller	 gave	 officers	 consent	 to	 search	 her	 vehicle,	
which	 was	 parked	 in	 front	 of	 Jackson’s	 home.	 (Jackson	 had	
borrowed	Miller’s	vehicle	earlier	that	day.)	In	the	vehicle,	police	
found	 a	 duffelbag	 containing	 clothes	 matching	 the	 description	
of	 the	clothing	worn	by	 the	killer.	the	clothing	also	contained	
red	stains.	a	test	at	the	University	of	Nebraska	Medical	Center	
would	 later	 reveal	 that	 the	 stains	came	 from	thornton’s	blood.	
officers	 then	 obtained	 a	 warrant	 and	 entered	 Jackson’s	 home,	
where	 they	 found	 Jackson.	 police	 seized	 several	 items	 in	 the	
house,	 including	two	 .38-caliber	bullets,	a	gun	case,	and	a	knit	
cap	matching	the	description	of	a	cap	worn	by	the	shooter.

	 state	v.	JaCksoN	 437

	 Cite	as	275	Neb.	434



438	 275	Nebraska	reports

2. pretrial MotioNS aNd the trial

Michael	J.	poepsel	represented	Jackson	at	trial.	before	trial,	
poepsel	moved	in	limine	to	suppress	(1)	physical	evidence	that	
officers	 recovered	 from	 Jackson’s	 home	 and	 Miller’s	 car,	 (2)	
statements	that	Jackson	made	to	police,	and	(3)	DNa	evidence.	
the	 court	 overruled	 the	 motion	 regarding	 the	 physical	 and	
DNa	evidence.	the	prosecution,	however,	agreed	not	 to	 intro-
duce	Jackson’s	statements	at	trial.

several	doctors	and	technicians	affiliated	with	the	University	
of	Nebraska	Medical	Center	testified	that	the	bloodstains	on	the	
clothing	found	in	the	vehicle	came	from	thornton.

at	 one	 point,	 poepsel	 objected	 to	 the	 admission	 of	 autopsy	
photographs	of	thornton’s	body.	the	court	overruled	the	objec-
tion.	poepsel	also	renewed	his	objection	to	the	items	of	physical	
evidence	when	the	state	offered	them	at	trial.	after	the	prosecu-
tion	 rested,	 poepsel	 moved	 to	 dismiss	 because	 the	 state	 had	
failed	 to	 prove	 premeditation.	 the	 court	 overruled	 the	 motion.	
poepsel	 then	 rested	 without	 presenting	 any	 evidence.	 the	 jury	
found	Jackson	guilty	on	all	counts.

3. direct appeal

on	appeal,	 James	C.	Hart,	 Jr.,	 represented	Jackson.	Hart	did	
not	 argue	 ineffective	 assistance	 of	 trial	 counsel	 in	 his	 direct	
appeal.	 Instead,	 Hart	 argued	 that	 the	 district	 court	 erred	 in	 (1)	
admitting	 the	 items	of	physical	evidence	seized	 from	Jackson’s	
residence,	 (2)	admitting	DNa	evidence	regarding	the	substance	
on	 Jackson’s	 clothing,	 (3)	 admitting	 the	gruesome	photographs	
of	 thornton’s	 body,	 (4)	 overruling	 Jackson’s	 motion	 to	 dis-
miss	 for	 lack	 of	 evidence	 on	 premeditation,	 and	 (5)	 overruling	
Jackson’s	motion	for	a	new	trial	because	of	jury	contamination.	
We	rejected	these	claims	and	upheld	Jackson’s	convictions.3

4. poStcoNvictioN MotioNS

Following	 his	 unsuccessful	 appeal,	 Jackson	 filed	 a	 postcon-
viction	 motion.	 In	 his	 motion,	 Jackson	 alleged:	 (1)	 ineffective	
assistance	of	trial	counsel,	(2)	ineffective	assistance	of	appellate	

	 3	 Jackson,	supra note	1.



counsel,	and	(3)	prosecutorial	misconduct	because	 the	prosecu-
tion	failed	to	provide	potentially	exculpatory	evidence.

at	 the	 postconviction	 hearing,	 the	 state	 adduced	 testimony	
from	 poepsel	 and	 Hart.	 Jackson	 adduced	 testimony	 from	 his	
mother;	 Miller;	 and	 Cindy	 Lee	 Welch-brown,	 the	 mother	 of	
Jackson’s	nieces	and	nephews.

poepsel	 testified	 that	 he	 met	 with	 Jackson	 regularly	 to	 dis-
cuss	 trial	 strategy.	 During	 these	 meetings,	 Jackson	 allegedly	
changed	 his	 story	 frequently.	 according	 to	 poepsel,	 Jackson	
initially	stated	that	he	did	not	murder	thornton,	then	stated	that	
he	 killed	 thornton	 in	 self-defense,	 and	 then	 admitted	 to	 mur-
dering	thornton.	poepsel	 testified	 that	because	Jackson	admit-
ted	he	killed	thornton	and	because	of	the	DNa	evidence,	they	
changed	 strategy.	 poepsel	 testified	 that	 he	 and	 Jackson	 would	
focus	 the	defense	on	ensuring	a	conviction	of	a	 lesser	offense.	
Hart	testified	that	while	preparing	an	appeal	in	Jackson’s	case,	
he	 found	nothing	 in	 the	 record	 that	 indicated	a	viable	 ineffec-
tive	assistance	of	counsel	claim.

the	 district	 court	 denied	 Jackson’s	 motion.	 on	 appeal,	 this	
court	 remanded	 with	 instructions	 that	 the	 district	 court	 enter	
a	 formal	 order	 with	 factual	 findings.4	 In	 response,	 the	 district	
court	 entered	 an	 order	 in	 which	 it	 made	 numerous	 factual	
findings	 and	 conclusions	 of	 law.	 Notably,	 the	 court	 credited	
poepsel’s	 and	 Hart’s	 testimony	 over	 the	 testimony	 of	 Jackson,	
Jackson’s	mother,	and	Welch-brown.

II.	assIGNMeNts	oF	error

1. aSSigNMeNtS regardiNg trial couNSel

Jackson	 assigns	 on	 appeal,	 restated,	 that	 the	 court	 erred	 in	
failing	 to	 find	 that	 Jackson	 received	 ineffective	 assistance	 of	
trial	 counsel.	 regarding	 this	 assignment,	 Jackson	 argues	 that	
trial	 counsel	 failed	 to	 (1)	 present	 Miller’s	 testimony,	 (2)	 pre-
sent	Welch-brown’s	 testimony,	 (3)	 refute	 and	undermine	 Iler’s	
testimony,	(4)	undermine	the	state’s	use	of	 the	bullets	and	gun	
case	 found	 in	Jackson’s	home,	 (5)	obtain	and	present	evidence	
of	 the	 gunshot	 residue	 analysis,	 (6)	 depose	 a	 University	 of	
Nebraska	 Medical	 Center	 medical	 technologist	 and	 undermine	

	 4	 State v. Jackson,	264	Neb.	xxiv	(No.	s-02-366,	oct.	9,	2002).
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her	 testimony	 at	 trial,	 (7)	 consider	 and	 present	 testimony	 by	
a	 forensic	 pathologist,	 (8)	 effectively	 rebut	 brewer’s	 testi-
mony,	(9)	present	evidence	that	fingerprints	found	at	 the	crime	
scene	 did	 not	 match	 Jackson’s	 prints,	 (10)	 develop	 a	 clear	
trial	 strategy,	 and	 (11)	 subject	 the	 state’s	 case	 to	 meaningful	
	adversarial	testing.

2. aSSigNMeNtS regardiNg appellate couNSel

additionally,	 Jackson	 assigns	 that	 the	 court	 erred	 in	 failing	
to	 find	 that	 Jackson	 received	 ineffective	 assistance	 of	 counsel	
on	direct	appeal.	He	claims	Hart	was	ineffective	because	of	(1)	
an	 alleged	 conflict	 of	 interest	 stemming	 from	 Hart’s	 personal	
relationship	 with	 poepsel,	 Jackson’s	 trial	 counsel,	 and	 (2)	
Hart’s	 failure	 to	 argue	on	direct	 appeal	 that	poepsel	was	 inef-
fective	in	the	particulars	listed	above.

3. aSSigNMeNt regardiNg the proSecutioN

Jackson	assigns	 that	he	was	deprived	a	 fair	 trial	because	 the	
state	failed	to	disclose	potentially	exculpatory	evidence.

4. aSSigNMeNtS regardiNg diScovery MotioNS

Jackson	 assigns	 that	 the	 court	 erred	 when	 it	 denied	 the	 fol-
lowing	 discovery	 requests:	 (1)	 evidence	 found	 in	 a	 search	 of	 a	
drug	kingpin’s	jail	cell,	(2)	brewer’s	drug	abuse	history,	and	(3)	
gunshot	residue	testing,	either	by	a	court-appointed	expert	or	at	
Jackson’s	own	expense.

III.	staNDarD	oF	reVIeW
[1-5]	 a	 defendant	 requesting	 postconviction	 relief	 must	

establish	 the	basis	 for	 such	 relief,	and	 the	district	court’s	 find-
ings	 will	 not	 be	 disturbed	 unless	 they	 are	 clearly	 erroneous.5	
a	 claim	 that	 defense	 counsel	 provided	 ineffective	 assistance	
presents	a	mixed	question	of	 law	and	fact.6	We	review	ineffec-
tive	 assistance	 of	 counsel	 claims	 under	 the	 two-prong	 inquiry	
mandated	 by	 Strickland v. Washington.7	 Under	 this	 inquiry,	

	 5	 State v. Mata,	273	Neb.	474,	730	N.W.2d	396	(2007).
	 6	 see	State v. Miner,	273	Neb.	837,	733	N.W.2d	891	(2007).
	 7	 Strickland v. Washington,	466	U.s.	668,	104	s.	Ct.	2052,	80	L.	ed.	2d	674	

(1984).



we	 review	 the	 lower	 court’s	 factual	 findings	 for	 clear	 error.8	
Whether	counsel’s	performance	was	deficient	and	whether	that	
deficiency	 prejudiced	 the	 defendant	 are	 legal	 determinations	
that	we	resolve	independently	of	the	lower	court’s	decision.9

IV.	aNaLYsIs

1. alleged iNeffective aSSiStaNce of trial couNSel

[6-9]	 on	 appeal,	 Jackson	 argues	 that	 he	 received	 inef-
fective	 assistance	 from	 his	 trial	 attorney.	 the	 state	 argues	
that	 Nebraska’s	 procedural	 default	 rule	 bars	 Jackson’s	 claim.	
Whether	 a	 claim	 raised	 in	 a	 postconviction	 proceeding	 is	
procedurally	 barred	 is	 a	 question	 of	 law.10	 When	 reviewing	 a	
question	 of	 law,	 we	 resolve	 the	 question	 independently	 of	 the	
lower	 court’s	 conclusion.11	a	 party	 cannot	 raise	 an	 issue	 in	 a	
postconviction	motion	if	he	or	she	could	have	raised	that	same	
issue	 on	 direct	 appeal.12	 so	 a	 motion	 for	 postconviction	 relief	
asserting	 ineffective	 assistance	of	 trial	 counsel	 is	 procedurally	
barred	 when	 (1)	 the	 defendant	 was	 represented	 by	 a	 different	
attorney	on	direct	 appeal	 than	at	 trial,	 (2)	 an	 ineffective	assis-
tance	 of	 trial	 counsel	 claim	 was	 not	 brought	 on	 direct	 appeal,	
and	 (3)	 the	 alleged	 deficiencies	 in	 trial	 counsel’s	 performance	
were	known	to	the	defendant	or	apparent	from	the	record.13

a	 different	 attorney,	 Hart,	 represented	 Jackson	 on	 his	 direct	
appeal.	 Jackson	did	not	 allege	 ineffective	 assistance	of	 counsel	
as	part	of	his	direct	appeal	to	this	court.14	all	of	Jackson’s	alle-
gations	 regarding	 trial	 counsel’s	 deficient	 performance	 would	
either	 have	 been	 apparent	 to	 Jackson	 at	 the	 time	 of	 appeal	 or	
would	have	been	apparent	from	the	record.	as	such,	Jackson	is	

	 8	 see	State v. Gales,	269	Neb.	443,	694	N.W.2d	124	(2005).
	 9	 see,	Miner,	supra note	6;	Gales, supra	note	8.
10	 see	State v. Marshall,	269	Neb.	56,	690	N.W.2d	593	(2005).
11	 see	id.
12	 see	 id.	 (citing	 State v. Perry,	 268	 Neb.	 179,	 681	 N.W.2d	 729	 (2004),	 and	

State v. Lotter,	266	Neb.	245,	664	N.W.2d	892	(2003)).
13	 see	 id. (citing	State v. Al-Zubaidy,	263	Neb.	595,	641	N.W.2d	362	(2002);	

State v. Suggs,	259	Neb.	733,	613	N.W.2d	8	(2000);	and	State v. Williams,	
259	Neb.	234,	609	N.W.2d	313	(2000)).

14	 see	Jackson,	supra note	1.
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prohibited	from	claiming	 that	he	 received	 ineffective	assistance	
of	 trial	 counsel	 in	 his	 postconviction	 motion	 under	 the	 proce-
dural	default	rule.

2. alleged iNeffective aSSiStaNce of direct appeal couNSel

Jackson	 argues	 that	 he	 received	 ineffective	 assistance	 from	
Hart,	 his	 appellate	 counsel.	 He	 claims	 Hart	 failed	 to	 argue	
that	 his	 trial	 attorney,	 poepsel,	 provided	 ineffective	 assistance.	
Jackson	also	argues	that	Hart	was	ineffective	because	of	a	close	
personal	 relationship	 with	 poepsel.	 Jackson	 claims	 that	 this	
relationship	presented	a	 conflict	of	 interest	 and	kept	Hart	 from	
arguing	that	poepsel	was	ineffective	at	trial.

(a)	alleged	Conflict	of	Interest
[10-12]	a	conflict	 of	 interest	which	 adversely	 affects	 a	 law-

yer’s	 performance	 violates	 the	 client’s	 sixth	amendment	 right	
to	 effective	 assistance	of	 counsel.15	 In	 cases	of	 such	 a	 conflict,	
there	 is	 no	 need	 to	 show	 that	 the	 conflict	 resulted	 in	 actual	
prejudice	to	the	defendant,	showing	an	actual	conflict	existed	is	
sufficient.16	 ordinarily,	 such	 a	 conflict	 arises	 when	 an	 attorney	
is	 representing	 multiple	 defendants.17	 this	 court,	 however,	 has	
previously	defined	“actual	conflict”	broadly.	the	term	therefore	
encompasses	 any	 situation	 in	 which	 a	 defense	 attorney	 faces	
divided	 loyalties	 such	 that	 regard	 for	one	duty	 tends	 to	 lead	 to	
disregard	of	another.18

the	 district	 court	 found	 no	 conflict	 of	 interest.	 It	 specifi-
cally	found	that	Jackson	was	not	credible	in	testifying	that	Hart	
adjusted	 his	 appeal	 strategy	 based	 on	 his	 alleged	 relationship	
with	 poepsel.	 the	 court	 determined	 that	 no	 friendship	 or	 per-
sonal	 relationship	 existed	 between	 the	 two	 attorneys.	 Jackson	
fails	 to	 point	 to	 evidence	 which	 might	 show	 that	 poepsel	 and	
Hart	had	a	personal	relationship.	We	will	not	disturb	the	district	

15	 see	Mickens v. Taylor,	 535	U.s.	162,	122	s.	Ct.	 1237,	152	L.	ed.	2d	291	
(2002).

16	 State v. Davlin,	265	Neb.	386,	658	N.W.2d	1	(2003).
17	 see,	e.g., McFarland	v. Yukins,	356	F.3d	688	(6th	Cir.	2004).
18	 State v. Turner,	218	Neb.	125,	354	N.W.2d	617	(1984).



court’s	conclusions	unless	 they	are	clearly	erroneous.19	 Jackson	
failed	 to	 show	 that	 the	 district	 court	 erred	 in	 concluding	 that	
poepsel	and	Hart	had	no	personal	relationship.

(b)	Failure	to	argue	Ineffective	assistance	of	
trial	Counsel	on	Direct	appeal

Jackson	 next	 argues	 that	 he	 received	 ineffective	 assistance	
of	 counsel	 on	 direct	 appeal	 because	 Hart	 failed	 to	 assign	 and	
argue	 that	 Jackson	 received	 ineffective	 assistance	 of	 counsel	
at	 trial.	because	 Jackson’s	postconviction	motion	was	his	 first	
opportunity	to	raise	this	claim,	it	is	not	procedurally	barred.20

[13-16]	 We	 analyze	 Jackson’s	 claim	 that	 he	 received	 inef-
fective	assistance	of	appellate	counsel	 in	violation	of	 the	sixth	
amendment	 under	 the	 two-prong	 test	 set	 forth	 in	 Strickland 
v. Washington.21	 Under	 Strickland,	 Jackson	 has	 the	 burden	 to	
show	 that	 (1)	 counsel	 performed	 deficiently—that	 is,	 coun-
sel	 did	 not	 perform	 at	 least	 as	 well	 as	 a	 criminal	 lawyer	 with	
ordinary	 training	 and	 skill	 in	 the	 area—and	 (2)	 this	 deficient	
performance	 actually	 prejudiced	 him	 in	 making	 his	 defense.22	
the	 prejudice	 prong	 requires	 that	 Jackson	 show	 a	 reasonable	
probability	 that	 but	 for	 counsel’s	 deficient	 performance,	 the	
result	of	the	proceeding	in	question	would	have	been	different.23	
a	reasonable	probability	is	a	probability	sufficient	to	undermine	
confidence	in	the	outcome.24	Notably,	we	can	assess	the	prongs	
in	either	order.25

[17,18]	When	analyzing	a	 claim	of	 ineffective	assistance	of	
appellate	counsel,	courts	usually	begin	by	determining	whether	
appellate	counsel	failed	to	bring	a	claim	on	appeal	that	actually	
prejudiced	 the	 defendant.	 that	 is,	 courts	 begin	 by	 assessing	

19	 Mata,	supra note	5.
20	 see	Marshall,	supra note	10.
21	 Strickland,	supra note	7.
22	 see	 State v. Molina,	 271	 Neb.	 488,	 713	 N.W.2d	 412	 (2006)	 (construing 

Strickland,	supra note	7).
23	 see	Al-Zubaidy,	supra note	13.
24	 Strickland,	supra note	7.
25	 see	State v. Benzel,	269	Neb.	1,	689	N.W.2d	852	(2004).
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the	 strength	 of	 the	 claim	 appellate	 counsel	 failed	 to	 raise.26	
Counsel’s	 failure	 to	 raise	 an	 issue	 on	 appeal	 could	 only	 be	
ineffective	 assistance	 if	 there	 is	 a	 reasonable	 probability	 that	
inclusion	 of	 the	 issue	 would	 have	 changed	 the	 result	 of	 the	
appeal.27	When,	 as	 here,	 the	 case	 presents	 layered	 ineffective-
ness	 claims,	 we	 determine	 the	 prejudice	 prong	 of	 appellate	
counsel’s	 performance	 by	 focusing	 on	 whether	 trial	 counsel	
was	 ineffective	under	 the	Strickland test.28	 If	 trial	 counsel	was	
not,	 then	 the	 defendant	 suffered	 no	 prejudice	 when	 appel-
late	 counsel	 failed	 to	 bring	 an	 ineffective	 assistance	 of	 trial	
	counsel	claim.

[19]	 If	 trial	 counsel	 was ineffective,	 then	 the	 defendant	 suf-
fered	 prejudice	 when	 appellate	 counsel	 failed	 to	 bring	 such	 a	
claim.	 We	 must	 then	 consider	 whether	 the	 appellate	 counsel’s	
failure	 to	 bring	 the	 claim	 qualifies	 as	 a	 deficient	 performance	
under	 Strickland.	 In	 other	 words,	 whether	 the	 claim’s	 merit	
was	 so	 compelling	 that	 appellate	 counsel’s	 failure	 to	 raise	 it	
amounted	 to	 ineffective	 assistance	 of	 appellate	 counsel.29	 If	 it	
was,	then	the	defendant	suffered	ineffective	assistance	of	appel-
late	 counsel.	 If	 it	 was	 not,	 then	 the	 defendant	 was	 not	 denied	
effective	appellate	counsel.

[20-22]	 thus,	 although	 Jackson’s	 claim	 that	 he	 received	
ineffective	 assistance	 of	 trial	 counsel	 is	 procedurally	 barred,	
we	address	 the	 issue	 to	determine	whether	he	 received	 ineffec-
tive	assistance	of	appellate	counsel.	 In	assessing	 trial	counsel’s	
performance	under	Strickland’s	two-prong	test,	there	is	a	strong	
presumption	 that	 poepsel	 acted	 reasonably.30	 this	 court	 has	
previously	stated	 that	 trial	counsel	 is	afforded	due	deference	 to	
formulate	 trial	 strategy	 and	 tactics.31	as	 such,	 when	 reviewing	

26	 McFarland, supra	note	17.
27	 Id.
28	 see Williams,	supra note	13.	see,	also,	Al-Zubaidy,	supra	note	13.
29	 McFarland,	supra note	17.
30	 see	Al-Zubaidy,	supra note	13.
31	 see	id. (citing	State v. Lindsay,	246	Neb.	101,	517	N.W.2d	102	(1994)).



an	 ineffective	 assistance	of	 counsel	 claim,	we	will	 not	 second-
guess	reasonable	strategic	decisions	made	by	counsel.32

(i) Trial Counsel Was Not Ineffective for 
Failing to Present Miller’s Testimony

Jackson	 argues	 that	 poepsel	 was	 ineffective	 for	 failing	 to	
investigate	and	present	evidence	by	Jackson’s	former	girlfriend,	
Miller.	 Jackson	 claims	 that	 he	 told	 poepsel	 that	 Miller	 would	
provide	 an	 alibi.	 Miller	 would	 testify	 that	 Jackson	 was	 at	
Miller’s	home	around	the	time	the	shooting	occurred.	Moreover,	
Jackson	 claims	 that	 had	 poepsel	 inquired,	 Miller	 would	 have	
testified	that	Jackson	did	not	have	blood	on	his	clothing.

regarding	 the	 alibi	 theory,	 Miller	 testified	 for	 the	 postcon-
viction	 hearing	 that	 Jackson	 came	 to	 her	 residence	 around	
9	o’clock	on	the	night	of	the	shootings.	she	stated	that	he	stayed	
anywhere	 from	 45	 to	 90	 minutes.	 but	 other	 evidence	 under-
mines	Miller’s	alibi	testimony.

the	evidence	shows	the	shooting	was	reported	 to	 the	police	
dispatcher	 around	 8:33	 p.m.	 and	 Jackson	 appeared	 at	 Miller’s	
residence	 around	 9	 or	 9:15	 p.m.	 Miller	 also	 testified	 that	
Jackson	 was	 wearing	 the	 same	 clothes—tan	 jacket,	 tan	 shirt,	
jeans,	 and	 a	 knit	 hat—that	 she	 had	 seen	 him	 wearing	 hours	
before.	 However,	 the	 distance	 between	 the	 location	 where	
the	 shooting	 occurred	 and	 Miller’s	 house	 is	 about	 1.8	 miles.	
obviously,	 Jackson	would	have	had	ample	 time	 to	 travel	 from	
the	scene	of	the	shooting	to	Miller’s	house	in	the	30-plus	min-
utes	that	elapsed	between	the	shooting	and	Jackson’s	arrival	at	
Miller’s	home.	thus,	Miller’s	testimony	that	Jackson	arrived	at	
her	 residence	around	9	p.m.	would	not	have	provided	 Jackson	
with	an	alibi.

Jackson	 also	 claims	 that	 poepsel	 was	 ineffective	 for	 failing	
to	elicit	 testimony	from	Miller	whether	she	observed	blood	on	
Jackson’s	 clothing	 that	 night.	 In	 a	 deposition	 taken	 after	 the	
trial,	Miller	stated	that	she	did	not	see	any	blood	on	Jackson’s	
clothing.	poepsel	conceded	that	he	did	not	ask	Miller	about	this	
when	preparing	for	 trial.	but	 the	stain	consisted	of	a	few	light	
smudges	near	the	coat’s	bottom	edge,	toward	the	back.	Miller’s	

32	 see	id.
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testimony	that	she	did	not	see	blood	on	Jackson	would	not	have	
shown	 that	 it	 was	 not	 there.	 she	 could	 have	 simply	 failed	 to	
notice	the	stain	or	failed	to	recognize	that	the	stain	was	blood.	
she	specifically	testified	that	she	would	not	have	been	looking	
at	the	back	of	his	coat	and	did	not	know	if	there	even	had	been	
an	 opportunity	 for	 her	 to	 see	 it.	 so	 Miller’s	 testimony	 would	
not	 have	 conflicted	 with	 DNa	 evidence	 linking	 the	 victim’s	
blood	to	Jackson’s	coat.	We	conclude	that	Jackson	has	failed	to	
show	a	 reasonable	probability	 that	 eliciting	Miller’s	 testimony	
would	 have	 changed	 the	 outcome.	 thus,	 poepsel’s	 failure	 to	
present	Miller’s	testimony	did	not	prejudice	Jackson.

(ii) Trial Counsel Was Not Ineffective for Failing 
to Present Welch-Brown’s Testimony

Jackson	 argues	 that	 poepsel	 was	 ineffective	 for	 failing	 to	
present	 potentially	 exculpatory	 testimony	 from	 Welch-brown.	
Welch-brown	is	the	unwed	mother	of	children	born	to	Jackson’s	
brother.	 Jackson	 claims	 that	 Welch-brown	 would	 also	 have	
provided	an	alibi.	Welch-brown,	who	lived	at	 the	Jackson	resi-
dence,	 told	 police	 that	 she	 briefly	 saw	 Jackson	 there	 at	 about	
9	o’clock	on	the	evening	of	the	shooting.

the	 Jackson	 residence	 is	 one-half	 mile	 southeast	 of	 where	
the	 shooting	 occurred.	 obviously,	 Jackson	 would	 have	 had	
time	 to	 cover	 that	 distance	 in	 the	 approximate	 one-half	 hour	
between	 the	 shooting	 and	 when	 Welch-brown	 saw	 Jackson.	
Welch-brown’s	 testimony	 leaves	 Jackson	 with	 a	 loose-fitting	
alibi.	 He	 ignores	 that	 Welch-brown’s	 testimony	 places	 him	 a	
few	blocks	from	the	murder	scene	with	30	to	45	minutes	unac-
counted	 for.	 so,	 Miller	 and	 Welch-brown’s	 testimony	 does	
nothing	to	refute	the	possibility	that	Jackson	could	have	traveled	
the	short	distance	to	his	home,	stayed	there	briefly,	then	traveled	
the	1.65	miles	to	Miller’s	residence.	poepsel’s	failure	to	present	
Welch-brown’s	testimony	did	not	prejudice	Jackson.

(iii) Trial Counsel Was Not Ineffective for 
Failing to Undermine Iler’s Testimony

Jackson	 argues	 that	 poepsel	 was	 ineffective	 for	 failing	 to	
focus	 the	 jury’s	 attention	 on	 Iler.	 He	 contends	 poepsel	 should	
have	 emphasized	 that	 Iler	 (1)	 testified	 the	 shooter	 wielded	
a	 gun	 in	 his	 left	 hand	 even	 though	 Jackson	 is	 right	 handed,	



(2)	 initially	 told	 police	 that	 the	 shooter	 wore	 lime-green	 pants,	
and	(3)	could	not	identify	Jackson	as	the	shooter	when	shown	a	
	photographic	lineup.

poepsel	 concedes	 that	 he	 did	 not	 ask	 Jackson	 whether	 he	
was	 right	 handed	 or	 present	 such	 evidence	 to	 the	 jury.	 the	
	question	 is	 whether	 poepsel’s	 failure	 to	 do	 so	 prejudiced	
Jackson’s	defense.

as	poepsel	stated	at	his	deposition,	he	did	not	believe	Iler’s	
testimony	 was	 critical	 because	 the	 state	 had	 DNa	 evidence	
	linking	 the	 victim’s	 blood	 to	 the	 clothing	 recovered	 from	 a	
vehicle	 used	 by	 Jackson.	 Miller	 testified	 that	 she	 saw	 Jackson	
wearing	the	same	jacket	within	one-half	hour	of	 the	shootings.	
Finally,	 one	 of	 the	 victims,	 brewer,	 testified	 that	 Jackson	 shot	
thornton	 from	 the	 back	 seat	 of	 the	 vehicle	 she	 was	 riding	 in	
and	 then	 chased	 her	 down	 the	 street.	 In	 light	 of	 such	 rock-
hard	 evidence,	 it	 is	 unlikely	 that	 Iler’s	 belief	 that	 the	 shooter	
was	 left	 handed	 would	 have	 impressed	 the	 jury.	 poepsel’s	
failure	to	specifically	undermine	Iler’s	testimony	did	not	preju-
dice	Jackson.

(iv) Trial Counsel Was Not Ineffective for 
Failing to Object to .38-Caliber Bullets

Jackson	 argues	 that	 poepsel	 was	 ineffective	 in	 allowing	 the	
state	 to	 introduce	 two	 .38-caliber	 bullets	 and	 a	 gun	 case	 that	
police	 found	 while	 searching	 Jackson’s	 bedroom.	 poepsel	 did	
file	 a	 pretrial	 motion	 seeking	 to	 suppress	 the	 items,	 ostensibly	
because	 they	 were	 seized	 illegally.	 the	 trial	 court	 denied	 the	
motion.	 poepsel	 renewed	 this	 motion	 at	 trial,	 which	 the	 court	
overruled.	 Jackson	 now	 argues	 that	 poepsel	 also	 should	 have	
objected	 to	 the	 evidence	 on	 relevancy	 grounds.	 specifically,	
Jackson	argues	 that	 the	police	 reports	 show	 that	 the	 .38-caliber	
bullets	 recovered	from	Jackson’s	house	do	not	match	 the	bullet	
fragments	found	at	the	scene.

the	 police	 reports	 show	 that	 officers	 compared	 bullet	 frag-
ments	 test-fired	 from	 a	 .44-caliber	 handgun	 with	 the	 bullet	
fragments	recovered	from	the	crime	scene.	the	record	does	not	
reflect	 why	 this	 test	 was	 performed.	 but	 the	 police	 report	 was	
inconclusive	as	 to	whether	 the	 .44-caliber	ammunition	matched	
the	 bullet	 fragments	 at	 the	 scene.	 Inconclusive	 means	 that	 the	
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police	could	not	conclude	 the	killer	used	a	 .44-caliber	handgun	
in	the	shootings	of	thornton	and	brewer.

obviously,	 an	 inconclusive	 comparison	 between	 the	 frag-
ments	 recovered	 from	 the	 test-fired	 .44-caliber	 bullets	 and	 the	
fragments	 at	 the	 scene	 does	 nothing	 to	 disturb	 the	 inference	
that	Jackson	used	a	 .38-caliber	gun	to	commit	 the	crime.	only	
a	conclusive	match	would	have	supported	Jackson’s	claim	that	
the	 .38-caliber	 bullets	 were	 irrelevant.	as	 such,	 in	 contrast	 to	
Jackson’s	 claims,	 there	 is	 no	 inherent	 inconsistency	 in	 admit-
ting	 the	 .38-caliber	 bullets	 found	 in	 Jackson’s	 home.	 because	
we	conclude	poepsel	was	not	ineffective,	Hart	was	not	ineffec-
tive	for	failing	to	raise	the	above	issues.

3. proSecutioN’S alleged failure to diScloSe 
poteNtially exculpatory evideNce

Jackson	next	argues	that	he	is	entitled	to	a	new	trial	because	
the	 prosecution	 failed	 to	 disclose	 potentially	 exculpatory	 evi-
dence.	 specifically,	 Jackson	 points	 to	 four	 police	 reports	 in	
which	 several	 members	 of	 a	 drug	 conspiracy	 indicated	 that	
Donald	 Hughes,	 the	 conspiracy’s	 ringleader,	 wanted	 thornton	
killed.	 thornton	 apparently	 owed	 a	 large	 debt	 to	 Hughes,	 and	
as	a	result,	Hughes	ordered	thornton’s	murder.

In	 the	 report,	 andrew	 adams,	 an	 inmate	 at	 the	 Douglas	
County	 Correctional	 Center,	 overheard	 a	 telephone	 conversa-
tion	 between	 Hughes	 and	 an	 individual	 named	 “Jason,”	 which	
is	 thornton’s	 first	 name.	 an	 argument	 ensued	 during	 which	
Hughes	demanded	repayment	of	money	and	threatened	“Jason.”	
adams	 stated	 that	 “Jason”	 hung	 up	 on	 Hughes.	 Hughes	 then	
retrieved	a	telephone	number	from	his	jail	cell	and	placed	a	call	
to	an	 individual	 identified	as	“Mike,”	a	derivative	of	 Jackson’s	
first	 name.	 adams	 overheard	 Hughes	 direct	 “Mike”	 to	 “‘go	
ahead	 and	 take	 care	 of	 that	 business.’”	 after	 getting	 off	 the	
telephone,	 Hughes	 allegedly	 explained	 to	 adams	 that	 he	 had	
fronted	 thornton	 cocaine	 which	 thornton	 had	 refused	 to	 pay	
for.	thornton	was	shot	and	killed	shortly	thereafter.	Days	later,	
Hughes	 and	 adams	 were	 watching	 a	 news	 report	 about	 the	
shooting	 death	 of	 thornton,	 after	 which	 Hughes	 told	 adams,	
“‘I	 told	 you	 that’s	 how	 I	 take	 care	 of	 business,	 I	 told	 you	 he	
would	be	buried	with	it.’”	Jackson	argues	that	the	prosecution’s	



failure	 to	 disclose	 these	 reports	 violated	 his	 right	 to	 exculpa-
tory	 evidence	 under	 the	 Due	 process	 Clause	 and	 Nebraska	
	statutory	law.

(a)	Due	process	analysis
[23-25]	Under	Brady v. Maryland,33	a	prosecutor	who	fails	to	

turn	 over	 evidence	 “favorable	 to	 an	 accused	 upon	 request	 vio-
lates	 due	 process	 where	 the	 evidence	 is	 material	 .	 .	 .	 to	 guilt.”	
the	Court	expanded	this	rule	in	United States v. Bagley.34	Under	
Bagley, prosecutors	have	a	duty	to	present	material	exculpatory	
evidence	even	 if	defense	counsel	never	 requests	 the	evidence.35 
Favorable	 evidence	 is	 material	 if	 there	 is	 a	 reasonable	 prob-
ability	that,	had	the	evidence	been	disclosed	to	the	defense,	 the	
result	of	 the	proceeding	would	have	been	different.36	a	 reason-
able	probability	 of	 a	 different	 result	 is	 shown	when	 the	state’s	
evidentiary	 suppression	 undermines	 confidence	 in	 the	 outcome	
of	the	trial.37	this	standard	is	identical	to	the	prejudice	prong	of	
the	Strickland test	for	ineffective	assistance	of	counsel.38

poepsel	 testified	 that	he	did	not	 see	 the	 reports	before	 trial.	
the	 question	 is	 whether	 the	 state’s	 failure	 to	 supply	 poepsel	
with	 the	 four	 police	 reports	 violated	 Jackson’s	 due	 process	
rights.	 the	 reports	 contain	 statements	 indicating	 that	 Jackson	
was	 one	 of	 several	 individuals	 who	 bought	 and	 sold	 drugs	
from	 a	 kingpin	 named	 “Hughes.”	 they	 indicate	 that	 Hughes	
called	a	man	named	“Mike”	and	ordered	him	to	“‘take	care	of	
that	 business,’”	 referring	 to	 thornton,	 and	 that	 thornton	 was	
shot	 and	 killed	 a	 day	 later.	 the	 only	 other	 individual	 named	
“Michael”	 in	 Hughes’	 circle	 of	 drug	 dealers	 was	 incarcerated	

33	 Brady v. Maryland,	 373	 U.s.	 83,	 87,	 83	 s.	 Ct.	 1194,	 10	 L.	 ed.	 2d	 215	
(1963).

34	 United States v. Bagley,	 473	U.s.	667,	105	s.	Ct.	3375,	87	L.	ed.	2d	481	
(1985).

35	 see,	State v. Lykens,	271	Neb.	240,	710	N.W.2d	844	(2006)	(citing	Bagley,	
supra note	34).

36	 see	id.
37	 Id.
38	 see	supra	note	24	and	accompanying	text.
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in	the	Douglas	County	Correctional	Center	along	with	Hughes	
when	the	shootings	occurred.

although	 Jackson	 claims	 that	 these	 reports	 open	 up	 the	
possibility	 that	 another	 individual	 named	 “Mike”	 was	 hired	 to	
kill	thornton,	 he	 ignores	 that	 the	 reports	 strongly	 suggest	 that	
Hughes	 hired	 Jackson	 to	 kill	 thornton.	 as	 such,	 the	 reports	
not	 only	 fail	 to	 exculpate	 him,	 they	 provide	 the	 state	 with	
a	motive.

beyond	 the	 reports,	 Jackson	 repeatedly	 refers	 to	 the	 pos-
sibility	 that	 a	 search	 of	 Hughes’	 jail	 cell	 may	 have	 revealed	 a	
telephone	number	 to	other	 individuals,	 any	of	whom	may	have	
been	 the	 individual	Hughes	ordered	 to	kill	thornton.	such	evi-
dence	would	have	been	more	likely	to	be	material	under	Bagley 
than	the	police	reports	themselves.	but	there	is	no	evidence	that	
the	 police	 found	 any	 telephone	 numbers	 when	 they	 searched	
Hughes’	 cell.	 the	 police	 report	 shows	 that	 police	 conducted	 a	
search	of	Hughes’	cell;	however,	there	is	no	indication	that	they	
found	any	useful	information.

(b)	statutory	analysis
[26]	 Jackson	 also	 claims	 that	 the	 prosecution’s	 failure	 to	

disclose	 the	 police	 reports	 violated	 his	 right	 to	 exculpatory	
evidence	under	Nebraska	statutory	law.	In	State v. Castor,39	we	
held	 that	 Nebraska’s	 disclosure	 statute40	 is	 more	 exacting	 than	
federal	due	process	requirements.	In	particular,	we	held	that

whether	 a	 prosecutor’s	 failure	 to	 disclose	 such	 evidence	
results	 in	 prejudice	 to	 the	 accused	 “depends	 on	 whether	
the	 information	 sought	 is	 material	 to	 the	 preparation	
of	 the	 defense,	 meaning	 that	 there	 is	 a	 strong	 indica-
tion	 that	 such	 information	 will	 play	 an	 important	 role	 in	
uncovering	 admissible	 evidence,	 aiding	 preparation	 of	
witnesses,	 corroborating	 testimony,	 or	 assisting	 impeach-
ment	or	rebuttal.”41

39	 State v. Castor,	257	Neb.	572,	599	N.W.2d	201	(1999).
40	 Neb.	rev.	stat.	§	29-1912	(reissue	1995).
41	 Castor, supra	note	39,	257	Neb.	at	585,	599	N.W.2d	at	211	(emphasis	omit-

ted)	(quoting	State v. Kula,	252	Neb.	471,	562	N.W.2d	717	(1997)).



the	 standard	 under	 §	 29-1912	 for	 exculpatory	 evidence	 is	
slightly	 different	 from	 the	 due	 process	 standard	 announced	 in	
Bagley.	both	standards	require	a	showing	that	the	nondisclosure	
prejudiced	the	defendant	by	preventing	him	or	her	from	acquir-
ing	material	evidence.	Nebraska	law,	however,	defines	material-
ity	more	broadly	to	apply	to	evidence	which	strongly	indicates	
it	would	play	an	important	role	in	preparing	a	defense.42	Brady	
did	 not	 focus	 on	 the	 defendant’s	 ability	 to	 prepare	 for	 trial,	
because	Brady	was	not	a	rule	for	discovery.43

It	 is	 plausible	 that	 having	 the	 police	 reports	 at	 trial	 might	
have	prompted	 Jackson	 to	 request	production	of	 any	 telephone	
numbers	or	other	evidence	the	police	obtained	from	their	search	
of	 Hughes’	 jail	 cell.	 If	 true,	 then	 arguably,	 the	 police	 reports	
would	 have	 played	 an	 important	 role	 in	 uncovering	 admissible	
evidence.	Yet,	 Jackson	has	not	 shown	 that	 the	police	 recovered	
any	 such	 evidence	 from	 Hughes’	 cell.	 so	 while	 disclosure	 of	
the	 police	 reports	 may	 have	 piqued	 Jackson’s	 interest	 in	 any	
evidence	 found	 in	 Hughes’	 cell,	 at	 present,	 the	 record	 fails	 to	
show	that	officers	did,	in	fact,	find	anything	useful	to	Jackson’s	
case.	so	Jackson	has	failed	to	carry	his	burden	to	show	that	the	
state	withheld	any	material	exculpatory	evidence.

4. alleged erroNeouS ruliNgS by trial court

related	 to	 Jackson’s	 claim	 of	 prosecutorial	 misconduct	 is	
Jackson’s	postconviction	 request	 that	 the	district	 court	 compel	
the	state	 to	produce	 (1)	evidence	 the	police	might	have	 found	
in	 the	 search	 of	 Hughes’	 jail	 cell	 and	 (2)	 records	 of	 Hughes’	
telephone	 calls	 and	 visitors	 while	 he	 was	 in	 the	 Douglas	
County	Correctional	Center.	Jackson	believes	that	this	informa-
tion	may	uncover	evidence	that	Hughes	called	or	was	visited	by	
the	individual	whom	he	hired	to	kill	thornton.	If	true,	Jackson	
believes	 that	 such	 information	 might	 strengthen	 his	 claim	 of	
prosecutorial	misconduct	and	ultimately	lead	to	a	new	trial.

[27]	 the	 state	 objected	 to	 Jackson’s	 request	 on	 relevancy	
grounds,	 and	 the	 court	 overruled	 Jackson’s	 motion.	 the	 trial	
court	 has	 broad	 discretion	 in	 granting	 discovery	 requests	 and	

42	 see	State v. Lotter,	255	Neb.	456,	586	N.W.2d	591	(1998)
43	 see	State v. Brown,	214	Neb.	665,	335	N.W.2d	542	(1983).
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errs	 only	 when	 it	 abuses	 its	 discretion.44	 Whether	 the	 court	
erred	 in	 denying	 Jackson’s	 discovery	 request	 presents	 a	 more	
difficult	 issue	 than	 the	propriety	of	 the	court’s	 refusal	 to	grant	
Jackson’s	request	for	a	new	trial.

[28,29]	 We	 believe	 the	 information	 Jackson	 sought	 to	 dis-
cover	 is	 relevant.	 We	 stated	 in	 State v. Oliva45 that	 evidence	
is	 relevant	 if	 it	 tends	 in	 any	 degree	 to	 alter	 the	 probability	 of	
a	 material	 fact.46	 In	 other	 words,	 relevancy	 requires	 only	 that	
“the	 degree	 of	 probativeness	 be	 something	 more	 than	 noth-
ing.”47	 evidence	 that	 Hughes	 may	 have	 been	 in	 contact	 with	
other	 individuals	 before	 thornton	 was	 shot	 directly	 relates	 to	
the	identity	of	the	person	he	apparently	hired	to	kill	thornton.	
obviously,	 this	 is	 a	 material	 fact.	 evidence	 that	 Hughes	 con-
tacted	 other	 individuals	 makes	 it	 slightly	 more	 probable	 that	
one	of	those	individuals	was	the	shooter.	More	important,	such	
evidence	may	well	 lead	 to	 other,	more	probative	 evidence.	as	
such,	this	evidence	is	relevant.

Nevertheless,	 a	 question	 exists	 as	 to	 whether	 Jackson	 can	
request	 this	 evidence.	 In	 State v. Thomas,48	 we	 questioned	
whether	a	defendant	could	request	discovery	in	a	postconviction	
motion.	We	stated	that	we	knew	of	no	precedent	that	permits	a	
defendant,	in	a	postconviction	proceeding,	to	request	additional	
discovery	which	would	facilitate	making	that	same	postconvic-
tion	claim.49	this	suggests	that	the	Nebraska	postconviction	act	
merely	gives	a	defendant	the	right	to	present	evidence	he	already	
possesses.50	If	true,	then	Jackson’s	requests	would	be	barred.

but	a	procedural	rule,	which	prevented	prisoners	from	seek-
ing	 any	 discovery	 at	 the	 postconviction	 stage,	 would	 make	
Nebraska	 unique	 among	 american	 jurisdictions.	 Numerous	
jurisdictions	 allow	 discovery	 requests	 at	 the	 postconviction	

44	 see	State v. Thomas,	236	Neb.	553,	462	N.W.2d	862	(1990).
45	 State v. Oliva,	228	Neb.	185,	422	N.W.2d	53	(1988).
46	 see	id.
47	 see	id. at	189,	422	N.W.2d	at	55.
48	 Thomas,	supra	note	44.
49	 Id.
50	 Id.



stage	so	long	as	the	request	concerns	relevant	evidence.51	other	
jurisdictions	allow	postconviction	discovery	more	or	less	at	the	
trial	court’s	discretion.52	a	number	of	courts	are	more	exacting	
and	 permit	 prisoners	 to	 seek	 discovery	 at	 the	 postconviction	
stage	 on	 a	 showing	 of	 good	 cause.53	 Montana	 and	 the	 federal	
government,	 by	 statute	 and	 rule,	 respectively,	 also	 require	
a	 showing	 of	 good	 cause	 for	 discovery	 at	 the	 postconvic-
tion	stage.54

[30,31]	the	Nebraska	postconviction	act	 looks	unfavorably	
on	 any	 attempts	 to	 rehash	 issues	 at	 the	 postconviction	 stage	
which	 were—or	 could	 have	 been—raised	 and	 disposed	 of	 at	
trial	 or	on	direct	 appeal.55	thus,	prisoners	 cannot	 seek	discov-
ery	at	 the	postconviction	stage	 if	 the	 requested	evidence	could	
have	been	obtained	at	 trial.	but	when	a	postconviction	discov-
ery	 request	 is	 for	 evidence	 that	 the	 defendant	 would	 not	 have	
known	to	request	until	after the	trial,	the	postconviction	stage	is	
the	prisoner’s	first	opportunity	to	make	such	a	request.

such	 a	 circumstance	 could	 exist	 when	 a	 prosecutor	 with-
held	evidence	before	 trial	 that,	although	not	exculpatory	on	 its	
own,	 might	 have	 led	 to	 the	 defendant’s	 discovery	 of	 exculpa-
tory	 evidence.	 perhaps	 there	 should	 be	 a	 limited	 exception	 to	

51	 see,	 e.g.,	 DeJesus v. State,	 897	 p.2d	 608	 (alaska	 app.	 1995);	 People v. 
Rodriguez,	914	p.2d	230	(Colo.	1996);	Gibson v. U.S.,	566	a.2d	473	(D.C.	
1989);	State v. Ferguson,	 20	s.W.3d	485	 (Mo.	2000);	State v. Jensen,	 333	
N.W.2d	686	(N.D.	1983);	State v. Ziebart,	268	Wis.	2d	468,	673	N.W.2d	369	
(Wis.	app.	2003).

52	 see,	e.g.,	Marshall v. State,	No.	sC05-2379,	2007	WL	4258618	(Fla.	Dec.	
6,	2007);	Raudebaugh v. State,	135	Idaho	602,	21	p.3d	924	(2001);	Varney v. 
State,	475	N.W.2d	646	(Iowa	app.	1991);	Com. v. Daniels,	445	Mass.	392,	
837	N.e.2d	683	(2005)	(construing	Mass.	r.	Crim.	p.	30(c)	(2006)).

53	 see,	e.g.,	Ex parte Land,	775	so.	2d	847	(ala.	2000);	Dawson v. State,	673	
a.2d	1186	(Del.	1996);	Com. v. Carson,	590	pa.	501,	913	a.2d	220	(2006);	
Personal Restraint of Gentry,	137	Wash.	2d	378,	972	p.2d	1250	(1999).

54	 see,	 Stanford v. Parker,	 266	 F.3d	 442	 (6th	 Cir.	 2001);	 Mont.	 Code	 ann.	
§	46-21-201	(2007).

55	 see,	 e.g.,	 State v. Luna,	 230	 Neb.	 966,	 434	 N.W.2d	 526	 (1989);	 State v. 
Pratt,	224	Neb.	507,	398	N.W.2d	721	(1987);	State v. Bean,	224	Neb.	278,	
398	N.W.2d	104	(1986).
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Thomas56 for	discovery	requests	concerning	evidence	which	the	
prosecution	withheld	 from	 the	defendant	 at	 trial	when	 there	 is	
a	reasonable	possibility	that	the	requested	evidence,	if	it	exists,	
could	have	resulted	in	a	different	outcome	at	trial.

Nevertheless,	 the	 district	 court	 properly	 overruled	 Jackson’s	
discovery	request	even	assuming	such	an	exception	 to	Thomas.	
the	best	that	Jackson	could	hope	for	with	his	discovery	request	
is	evidence	that	Hughes	had	information	for	a	different	“Mike”	
who	 was	 known	 to	 do	 contract	 killings	 for	 Hughes.	 but	 even	
in	 this	 best-case	 scenario,	 such	 evidence	 would	 not	 be	 able	
to	 overcome	 the	 direct	 proof—DNa	 evidence	 and	 eyewitness	
testimony—linking	Jackson	to	these	crimes.	as	such,	Jackson’s	
prosecutorial	 misconduct	 claim	 would	 not	 have	 undermined	
confidence	 in	 the	outcome	even	 if	he	obtained	 the	 evidence	he	
sought	 from	 the	 prosecution.	 therefore,	 while	 we	 might	 allow	
an	exception	to	Thomas in	the	future,	this	is	not	the	case.

V.	CoNCLUsIoN
Jackson’s	 claim	 that	 he	 received	 ineffective	 assistance	 of	

trial	 counsel	 is	 procedurally	 barred	 because	 he	 failed	 to	 raise	
that	 claim	 on	 direct	 appeal.	 Moreover,	 it	 appears	 that	 Jackson	
was	 not	 prejudiced	 by	 any	 of	 poepsel’s	 allegedly	 deficient	
actions	 at	 the	 trial	 stage.	 this	 forecloses	 the	 possibility	 that	
Hart,	 Jackson’s	 appellate	 counsel,	 was	 ineffective	 for	 failing	
to	 bring	 an	 ineffective	 assistance	 of	 trial	 counsel	 claim	 on	
direct	appeal.

Jackson’s	 claim	 that	 his	 defense	 was	 prejudiced	 by	 the	
prosecution’s	 failure	 to	 disclose	 several	 police	 reports	 is	 also	
meritless.	 Jackson	 has	 failed	 to	 provide	 any	 support	 for	 his	
belief	that	the	prosecution	had	material	evidence	which	it	with-
held	from	him.	He	also	failed	to	show	that	having	those	police	
reports	at	the	trial	stage	would	have	led	to	other	material	excul-
patory	evidence.

there	 is	 no	 merit	 to	 Jackson’s	 claim	 that	 the	 district	 court	
abused	 its	 discretion	 when	 it	 denied	 Jackson’s	 request	 for	 any	
evidence	 the	 police	 may	 have	 recovered	 regarding	 Hughes.	
While	 this	 information	 is	 relevant	 to	 Jackson’s	 claim	 that	

56	 Thomas, supra	note	44.



he	 was	 the	 victim	 of	 prosecutorial	 misconduct,	 the	 result	 of	
Jackson’s	 trial	 would	 not	 change	 even	 if	 Jackson	 was	 able	 to	
obtain	and	present	the	evidence	he	seeks	from	the	prosecution.	
therefore,	the	request	was	properly	denied.

Finally,	 we	 have	 considered	 Jackson’s	 other	 assignments	 of	
error	 and	 arguments	 and	 conclude	 that	 none	 of	 those	 issues	
have	sufficient	merit	to	warrant	further	discussion.

affirMed.
heavicaN,	C.J.,	not	participating.
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	 1.	 Summary Judgment: Appeal and Error. In	 reviewing	a	 summary	 judgment,	 an	
appellate	 court	 views	 the	 evidence	 in	 a	 light	 most	 favorable	 to	 the	 party	 against	
whom	 the	 judgment	 is	 granted	 and	 gives	 such	 party	 the	 benefit	 of	 all	 reasonable	
inferences	deducible	from	the	evidence.

	 2. Trial: Evidence: Appeal and Error. In	determining	the	admissibility	of	evidence,	
the	 exercise	 of	 judicial	 discretion	 is	 implicit	 in	 determinations	 of	 relevancy	 and	
admissibility,	 and	 the	 trial	 court’s	 decision	 will	 not	 be	 reversed	 absent	 an	 abuse	
of	discretion.

	 3. Summary Judgment. summary	 judgment	 is	 proper	 when	 the	 pleadings	 and	
evidence	admitted	at	 the	hearing	disclose	 that	 there	 is	no	genuine	 issue	as	 to	any	
material	 fact	or	 as	 to	 the	ultimate	 inferences	 that	may	be	drawn	 from	 those	 facts	
and	that	the	moving	party	is	entitled	to	judgment	as	a	matter	of	law.

	 4. Negligence: Words and Phrases. ordinary	negligence	 is	defined	as	 the	doing	of	
something	 that	 a	 reasonably	 careful	 person	 would	 not	 do	 under	 similar	 circum-
stances	or	 the	 failing	 to	do	 something	 that	 a	 reasonably	 careful	 person	would	do	
under	similar	circumstances.

	 5. Negligence: Damages: Proximate Cause. In	 order	 to	 prevail	 in	 a	 negligence	
action,	a	plaintiff	must	establish	 the	defendant’s	duty	 to	protect	 the	plaintiff	 from	
injury,	 a	 failure	 to	 discharge	 that	 duty,	 and	 damages	 proximately	 caused	 by	 the	
failure	to	discharge	that	duty.

	 6. Rules of Evidence: Expert Witnesses. Four	 preliminary	 questions	 must	 be	
answered	 in	 order	 to	 determine	 whether	 an	 expert’s	 testimony	 is	 admissible:	
(1)	 whether	 the	 witness	 qualifies	 as	 an	 expert	 pursuant	 to	 Neb.	 evid.	 r.	 702,	
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Neb.	 rev.	 stat.	 §	 27-702	 (reissue	 1995);	 (2)	 whether	 the	 expert’s	 testimony	 is	
relevant;	 (3)	 whether	 the	 expert’s	 testimony	 will	 assist	 the	 trier	 of	 fact	 to	 under-
stand	 the	evidence	or	determine	a	controverted	factual	 issue;	and	(4)	whether	 the	
expert’s	 testimony,	 even	 though	 relevant	 and	 admissible,	 should	 be	 excluded	 in	
light	of	Neb.	evid.	r.	403,	Neb.	rev.	stat.	 §	27-403	 (reissue	1995),	because	 its	
probative	 value	 is	 substantially	 outweighed	 by	 the	 danger	 of	 unfair	 prejudice	 or	
other	considerations.

appeal	from	the	District	Court	for	Douglas	County:	J ruSSell 
derr,	Judge.	affirmed	in	part,	and	in	part	reversed	and	remanded	
for	further	proceedings.
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Wright, J.
NatUre	oF	Case

Nicosio	 Caguioa	 (Caguioa)	 drowned	 in	 Lake	 powell,	 Utah.	
His	 widow,	 Dorothy	 Caguioa	 (plaintiff),	 brought	 suit	 against	
the	owners	of	 the	houseboat	upon	which	Caguioa	was	a	guest.	
the	 trial	 court	 granted	 the	 defendants’	 motion	 for	 summary	
judgment.	 It	 concluded	 that	 the	 record	did	not	demonstrate	 the	
defendants	 were	 negligent	 in	 their	 operation	 of	 the	 houseboat	
and	 that	 there	 was	 no	 factual	 dispute	 as	 to	 any	 wanton	 negli-
gence	on	the	part	of	the	defendants.

sCope	oF	reVIeW
[1]	 In	 reviewing	 a	 summary	 judgment,	 an	 appellate	 court	

views	the	evidence	in	a	light	most	favorable	to	the	party	against	
whom	 the	 judgment	 is	 granted	 and	 gives	 such	 party	 the	 ben-
efit	 of	 all	 reasonable	 inferences	 deducible	 from	 the	 evidence.	
Peterson v. Ohio Casualty Group,	 272	 Neb.	 700,	 724	 N.W.2d	
765	(2006).

[2]	In	determining	the	admissibility	of	evidence,	the	exercise	
of	 judicial	 discretion	 is	 implicit	 in	 determinations	 of	 relevancy	
and	 admissibility,	 and	 the	 trial	 court’s	 decision	 will	 not	 be	



reversed	absent	an	abuse	of	discretion.	Streeks v. Diamond Hill 
Farms,	258	Neb.	581,	605	N.W.2d	110	(2000).

FaCts
thomas	Fellman	and	Martin	Meyers	 (collectively	 the	defen-

dants)	 invited	 Caguioa	 to	 Lake	 powell	 to	 spend	 time	 on	 their	
houseboat.	 Caguioa	 accepted	 the	 invitation	 and	 flew	 to	 Lake	
powell	to	meet	the	defendants.

on	 august	 20,	 2001,	 while	 on	 the	 defendants’	 houseboat,	
Caguioa	 decided	 to	 go	 for	 a	 swim	 and	 jumped	 off	 the	 house-
boat	into	the	water.	He	was	not	wearing	a	lifejacket,	nor	did	he	
have	any	flotation	device.	Meyers,	who	was	steering	the	house-
boat,	 saw	 Caguioa	 swimming	 in	 the	 water	 immediately	 after	
he	jumped.

Meyers	 stated	 that	 he	 allowed	 the	 houseboat	 to	 drift	 the	
“length	of	a	football	field”	or	more	from	Caguioa.	Meyers	then	
started	 the	 houseboat	 and	 went	 back	 to	 get	 Caguioa.	 When	
Meyers	got	within	approximately	50	feet	of	Caguioa,	he	turned	
off	the	engine,	and	Caguioa	started	to	swim	toward	the	left	side	
of	 the	 houseboat.	 Meyers	 lost	 sight	 of	 Caguioa	 but	 stated	 that	
a	 passenger	 saw	 Caguioa	 approach	 the	 side	 of	 the	 houseboat	
and	 reach	 up.	 However,	 it	 was	 not	 possible	 to	 climb	 onto	 the	
houseboat	at	that	location.

as	 Meyers	 came	 down	 from	 the	 helm,	 he	 saw	 Caguioa	 not	
more	than	10	feet	from	the	right	side	of	the	houseboat.	Caguioa	
was	 looking	 at	 Meyers	 but	 did	 not	 say	 anything.	 Caguioa	 then	
went	under	the	water,	bobbed	back	up,	raised	his	right	arm,	and	
went	 straight	 down	 into	 the	 water.	 Meyers	 screamed,	 “Nick’s	
in	trouble.”

one	 passenger	 jumped	 into	 the	 water	 without	 a	 lifejacket.	
another	 passenger	 retrieved	 snorkel	 gear	 from	 the	 back	 of	 the	
houseboat.	Meyers	radioed	the	National	park	service	and	stated	
that	 he	 had	 a	 man	 overboard.	 efforts	 to	 rescue	 Caguioa	 were	
unsuccessful,	and	he	drowned	in	the	lake.

plaintiff	 sued	 the	defendants,	alleging	general	acts	of	negli-
gence	and	a	cause	of	action	based	upon	46	U.s.C.	app.	§	688	
(2000)	 (now	 codified	 at	 46	 U.s.C.a.	 §	 30104	 (West	 2006)),	
commonly	 known	 as	 the	 Jones	 act.	 the	 Douglas	 County	
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District	Court	granted	summary	judgment	in	favor	of	the	defen-
dants,	and	plaintiff	appeals.

assIGNMeNts	oF	error
plaintiff	 assigns,	 restated,	 that	 the	 trial	 court	 erred	 (1)	

in	 granting	 the	 defendants’	 motion	 for	 summary	 judgment,	
because	 the	 court	 applied	 the	 wrong	 standard	 of	 care	 and	 the	
evidence	 showed	 a	 genuine	 issue	 of	 material	 fact,	 and	 (2)	 in	
excluding	 certain	 experts’	 affidavits	 regarding	 the	 negligence	
of	the	defendants.

aNaLYsIs
[3]	 summary	 judgment	 is	 proper	 when	 the	 pleadings	 and	

evidence	admitted	at	the	hearing	disclose	that	there	is	no	genu-
ine	issue	as	to	any	material	fact	or	as	to	the	ultimate	inferences	
that	may	be	drawn	 from	 those	 facts	 and	 that	 the	moving	party	
is	 entitled	 to	 judgment	 as	 a	 matter	 of	 law.	 Peterson v. Ohio 
Casualty Group,	272	Neb.	700,	724	N.W.2d	765	(2006).

the	 trial	 court	 stated	 that	 the	 defendants’	 main	 basis	 for	
their	 motion	 for	 summary	 judgment	 was	 that	 the	 action	 was	
brought	 exclusively	 under	 the	 Jones	 act,	 a	 type	 of	 workers’	
compensation	claim	for	seamen.	Under	the	Jones	act,	the	duty	
is	to	provide	employed	seamen	with	safe	and	seaworthy	condi-
tions.	In	order	for	an	action	to	be	brought	under	the	Jones	act,	
the	plaintiff	must	show	that	he	was	employed	by	the	defendant	
as	 a	 seaman.	 second,	 the	 plaintiff	 must	 show	 that	 his	 injury	
occurred	during	the	course	of	his	employment.

In	 their	 motion	 for	 summary	 judgment,	 the	 defendants	
claimed	 Caguioa	 was	 not	 an	 employee	 under	 the	 Jones	 act	
and	 was	 not	 injured	 in	 the	 course	 of	 his	 employment.	 the	
trial	court	found	that	 the	evidence	presented	by	the	defendants	
established	 that	 Caguioa	 was	 not	 a	 seaman	 and	 was	 merely	 a	
guest	 on	 the	 houseboat,	 not	 a	 chef	 hired	 to	 prepare	 meals	 for	
the	 other	 passengers.	 this	 evidence	 was	 not	 controverted	 by	
plaintiff,	and	to	the	extent	that	the	action	sought	recovery	based	
on	the	Jones	act,	the	defendants’	motion	for	summary	judgment	
was	sustained.

the	 parties	 do	 not	 contest	 this	 issue,	 and	 it	 is	 not	 assigned	
as	 error	 on	 appeal.	 therefore,	 the	 trial	 court’s	 granting	 of	



	summary	 judgment	 as	 to	 the	 action	 brought	 under	 the	 Jones	
act	is	affirmed.

the	 trial	 court	 also	 found	 that	 there	 were	 general	 allega-
tions	of	wrongful	death	and	negligence	in	addition	to	the	claim	
raised	under	 the	 Jones	act.	the	defendants	 argued	 that	 even	 if	
plaintiff’s	claim	was	based	on	general	negligence,	there	was	no	
evidence	of	negligence	on	the	part	of	the	defendants.

the	 trial	 court	 analyzed	 the	 cause	 of	 action	 as	 if	 it	 were	 a	
claim	 based	 on	 premises	 liability.	 It	 relied	 upon	 Alexander v. 
Warehouse,	 253	 Neb.	 153,	 568	 N.W.2d	 892	 (1997),	 in	 which	
the	 plaintiff	 was	 injured	 when	 he	 dove	 off	 a	 diving	 board	
and	 struck	 his	 head	 on	 the	 bottom	 of	 a	 swimming	 pool.	 In	
Alexander,	 the	plaintiff	was	visiting	residents	of	 the	apartment	
complex	when	the	accident	occurred.	because	the	plaintiff	was	
a	 social	 guest,	 he	 was	 therefore	 considered	 a	 licensee.	 Under	
the	law	in	effect	at	that	time,	an	owner	or	occupant	of	a	prem-
ises	owed	only	 the	duty	 to	 refrain	 from	 injuring	 a	 licensee	by	
willful	or	wanton	negligence.

Alexander	is	inapplicable	for	two	reasons:	In	the	case	at	bar,	
plaintiff’s	 claim	 is	 not	 based	upon	premises	 liability,	 and	 even	
if	 it	 were,	 the	 duty	 owed	 is	 that	 of	 reasonable	 care.	 In	 Heins 
v. Webster County,	 250	 Neb.	 750,	 552	 N.W.2d	 51	 (1996),	 we	
abrogated	 the	 distinction	 between	 invitees	 and	 licensees	 and	
held	 that	 owners	 and	 occupiers	 of	 land	 owe	 a	 general	 duty	 of	
reasonable	care	to	all	lawful	entrants.

the	 trial	 court	 found	 that	 Caguioa	 was	 a	 guest	 and	 vol-
untarily	 left	 the	 houseboat	 to	 swim.	 there	 was	 evidence	 that	
Caguioa	could	swim,	that	he	knew	where	the	ladders	and	safety	
equipment	 were	 located,	 and	 that	 the	 houseboat	 was	 in	 good	
operating	 condition.	 based	 on	 these	 facts,	 the	 court	 concluded	
there	was	no	 evidence	 in	 the	 record	 to	 indicate	 that	 the	defen-
dants	were	negligent	 in	 the	operation	of	 the	houseboat.	 It	 con-
cluded	that	 there	was	no	evidence	as	 to	any	wanton	negligence	
or	designed	injury	on	the	part	of	the	defendants.

We	 first	 address	 the	 standard	 of	 care	 to	 be	 applied	 in	 this	
negligence	 action.	 Generally,	 the	 owners	 and	 operators	 of	
boats	 and	 vessels	 have	 a	 duty	 to	 operate	 the	 boat	 in	 a	 careful	
and	prudent	manner.	None	of	 the	parties	have	alleged	 that	 the	
law	 of	 the	 state	 where	 the	 accident	 occurred	 is	 different	 than	
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the	 law	 of	 Nebraska.	 In	 the	 absence	 of	 such	 a	 pleading,	 we	
conclude	that	the	law	of	Utah	is	the	same	as	that	of	Nebraska.	
“No	person	shall	operate	any	motorboat	or	vessel	 .	 .	 .	 in	a	.	 .	 .	
negligent	manner	 so	 as	 to	 endanger	 the	 life,	 limb,	or	property	
of	any	person.”	Neb.	rev.	stat.	§	37-1254	(reissue	2004).

[4]	In	Reed v. Reed,	182	Neb.	136,	153	N.W.2d	356	(1967),	
we	 recognized	 the	 duty	 of	 ordinary	 care	 in	 the	 operation	 of	 a	
vessel	 and	 a	 cause	 of	 action	 for	 negligently	 failing	 to	 observe	
such	 ordinary	 care.	 ordinary	 negligence	 is	 defined	 as	 the	
doing	 of	 something	 that	 a	 reasonably	 careful	 person	 would	
not	 do	 under	 similar	 circumstances	 or	 the	 failing	 to	 do	 some-
thing	 that	 a	 reasonably	 careful	 person	 would	 do	 under	 similar	
circumstances.	 Drake v. Drake,	 260	 Neb.	 530,	 618	 N.W.2d	
650	(2000).

[5]	 In	 order	 to	 prevail	 in	 a	 negligence	 action,	 a	 plaintiff	
must	establish	the	defendant’s	duty	to	protect	the	plaintiff	from	
injury,	 a	 failure	 to	 discharge	 that	 duty,	 and	 damages	 proxi-
mately	 caused	 by	 the	 failure	 to	 discharge	 that	 duty.	 National 
Am. Ins. Co. v. Constructors Bonding Co.,	 272	 Neb.	 169,	 719	
N.W.2d	297	(2006).	In	order	to	be	granted	summary	judgment,	
a	 defendant	 must	 show	 that	 one	 of	 the	 required	 elements	 of	 a	
plaintiff’s	case	cannot	be	established.	 In	 reviewing	a	 summary	
judgment,	an	appellate	court	views	the	evidence	in	a	light	most	
favorable	 to	 the	 party	 against	 whom	 the	 judgment	 is	 granted	
and	 gives	 such	 party	 the	 benefit	 of	 all	 reasonable	 inferences	
deducible	from	the	evidence.	Peterson v. Ohio Casualty Group,	
272	Neb.	700,	724	N.W.2d	765	(2006).

In	 the	case	at	bar,	 the	evidence	presented	on	 the	motion	for	
summary	 judgment	 created	 a	 genuine	 issue	 of	 material	 fact	
as	 to	 whether	 the	 defendants’	 conduct	 breached	 their	 duty	 of	
ordinary	 care.	the	defendants	 allowed	 their	houseboat	 to	drift	
over	 100	 yards	 from	 Caguioa.	 they	 knew	 he	 did	 not	 have	 a	
lifejacket	or	flotation	device	with	him.	there	was	also	evidence	
that	the	houseboat	may	have	run	over	Caguioa.	thus,	summary	
judgment	was	not	proper.

In	addition,	the	trial	court	erroneously	excluded	the	affidavits	
of	 Caguioa’s	 expert	 witnesses.	 the	 affidavit	 of	 David	 smith,	
ph.D.,	averred	 that	he	was	a	 retired	commander	 from	 the	U.s.	
Coast	Guard.	He	graduated	from	the	U.s.	Coast	Guard	academy	



in	1960	with	a	bachelor	of	science	degree	in	naval	science.	smith	
had	21	years	of	experience	as	a	U.s.	Coast	Guard	officer	with	
assignments	 including	 “Chief	 of	 the	 boating	 safety	 Division,	
second	Coast	Guard	District,	st.	Louis,”	Missouri.	He	had	been	
a	member	of	 the	“National	Water	safety	Congress,	recreation	
and	parks	association,	and	the	safe	boating	Council.”

based	 on	 his	 education,	 training,	 skills,	 and	 experience	 and	
his	 review	 of	 the	 National	 park	 service’s	 incident	 report	 and	
witness	 statements	 regarding	 the	 drowning,	 smith	 stated	 that	
Meyers	was	negligent	in	his	operation	of	the	houseboat	on	Lake	
powell	 in	 the	 following	 particulars:	 in	 allowing	 the	 houseboat	
to	 drift	 away	 from	 Caguioa,	 in	 failing	 to	 safely	 maneuver	 the	
houseboat	 back	 to	 retrieve	 Caguioa,	 and	 in	 failing	 to	 be	 prop-
erly	trained	and	prepared	in	rescue	operations	or	have	someone	
present	 onboard	 who	 was	 properly	 trained	 in	 rescue	 opera-
tions.	 smith	 opined	 that	 the	 above	 factors	 led	 to	 the	 death	 of	
Caguioa.	smith	set	forth	his	conclusions	to	a	reasonable	degree	
of	 certainty	 in	 his	 area	 of	 expertise.	 a	 similar	 affidavit	 was	
filed	by	Capt.	eugene	Hickey,	who	had	also	graduated	from	the	
U.s.	 Coast	 Guard	academy	 with	 a	 bachelor	 of	 science	 degree	
in	engineering.

[6]	 Four	 preliminary	 questions	 must	 be	 answered	 in	 order	
to	 determine	 whether	 an	 expert’s	 testimony	 is	 admissible:	 (1)	
whether	 the	 witness	 qualifies	 as	 an	 expert	 pursuant	 to	 Neb.	
evid.	 r.	 702,	 Neb.	 rev.	 stat.	 §	 27-702	 (reissue	 1995);	 (2)	
whether	 the	 expert’s	 testimony	 is	 relevant;	 (3)	 whether	 the	
expert’s	 testimony	 will	 assist	 the	 trier	 of	 fact	 to	 understand	
the	 evidence	 or	 determine	 a	 controverted	 factual	 issue;	 and	
(4)	 whether	 the	 expert’s	 testimony,	 even	 though	 relevant	 and	
admissible,	 should	 be	 excluded	 in	 light	 of	 Neb.	 evid.	 r.	 403,	
Neb.	rev.	stat.	§	27-403	(reissue	1995),	because	its	probative	
value	is	substantially	outweighed	by	the	danger	of	unfair	preju-
dice	 or	 other	 considerations.	 City of Lincoln v. Realty Trust 
Group,	270	Neb.	587,	705	N.W.2d	432	(2005);	State v. Duncan,	
265	Neb.	406,	657	N.W.2d	620	(2003).

In	this	case,	the	trial	court	excluded	the	affidavits	of	both	of	
Caguioa’s	expert	witnesses	because	the

resumes	 and	 curriculum	 vitae	 presented	 for	 these	 wit-
nesses	do	not	 indicate	 that	 they	are	 experts	 in	 the	 area	of	
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	determining	 the	 negligence	 of	 a	 driver	 of	 a	 recreational	
boat,	 they	do	not	 indicate	how	their	 testimony	 is	 relevant,	
and,	they	do	not	indicate	how	they	arrived	at	their	opinions	
or	state	the	basis	for	their	opinions.

the	 resumes	 and	 curricula	 vitae	 of	 Caguioa’s	 witnesses	
established	that	they	were	qualified	as	experts	in	matters	involv-
ing	 the	 operation	 and	 use	 of	 pleasure	 boats.	 both	 graduated	
from	 the	 U.s.	 Coast	 Guard	academy,	 and	 each	 had	 extensive	
experience	with	boats,	including	more	than	20	years	of	experi-
ence	as	officers	of	the	U.s.	Coast	Guard.

the	 affidavits	 were	 offered	 to	 show	 the	 experts’	 opinions	
that	 the	 defendants’	 conduct	 was	 negligent	 because	 it	 did	 not	
conform	 to	 a	 standard	 of	 ordinary	 care.	 their	 affidavits	 were	
relevant	and	were	sufficient	to	establish	the	foundation	for	their	
opinions.	the	affidavits	were	not	unfairly	prejudicial.

CoNCLUsIoN
We	 affirm	 the	 judgment	 of	 the	 trial	 court	 as	 to	 plaintiff’s	

claim	 based	 on	 the	 Jones	 act.	 However,	 for	 the	 reasons	 set	
forth	 above,	 we	 conclude	 that	 the	 trial	 court	 erred	 in	 grant-
ing	 the	 defendants’	 motion	 for	 summary	 judgment	 based	 on	 a	
cause	of	 action	 for	negligence.	We	 reverse	 the	 judgment	 as	 to	
plaintiff’s	claims	based	on	the	alleged	negligence	of	the	defen-
dants,	and	we	remand	the	cause	for	further	proceedings.
 affirMed iN part, aNd iN part reverSed aNd 
 reMaNded for further proceediNgS.

Miller-lerMaN,	J.,	not	participating.

ivaN eicher aNd deloreS eicher et al., appelleeS, 
v. Mid aMerica fiNaNcial iNveStMeNt 

corporatioN et al., appellaNtS.
748	N.W.2d	1

Filed	april	18,	2008.				No.	s-06-1206.

 1.	 Trial: Witnesses.	 In	 a	 bench	 trial	 of	 an	 action	 at	 law,	 the	 trial	 court	 is	 the	
sole	 judge	 of	 the	 credibility	 of	 the	 witnesses	 and	 the	 weight	 to	 be	 given	
their	testimony.



	 2.	 Witnesses: Evidence: Appeal and Error.	an	 appellate	 court	 will	 not	 reevaluate	
the	credibility	of	witnesses	or	 reweigh	 testimony	but	will	 review	the	evidence	for	
clear	error.

	 3.	 Judgments: Appeal and Error.	the	 trial	court’s	 factual	 findings	 in	a	bench	 trial	
of	an	action	at	law	have	the	effect	of	a	jury	verdict	and	will	not	be	set	aside	unless	
clearly	erroneous.

	 4.	 ____:	____.	In	reviewing	a	judgment	awarded	in	a	bench	trial	of	a	law	action,	an	
appellate	court	does	not	reweigh	evidence,	but	considers	the	evidence	in	the	light	
most	 favorable	 to	 the	successful	party	and	resolves	evidentiary	conflicts	 in	 favor	
of	 the	 successful	 party,	 who	 is	 entitled	 to	 every	 reasonable	 inference	 deducible	
from	the	evidence.

	 5.	 Judgments: Statutes: Appeal and Error.	 When	 an	 appeal	 calls	 for	 statutory	
interpretation	 or	 presents	 questions	 of	 law,	 an	 appellate	 court	 must	 reach	 an	
independent,	 correct	 conclusion	 irrespective	 of	 the	 determination	 made	 by	 the	
court	below.

	 6.	 Damages: Appeal and Error.	the	amount	of	damages	to	be	awarded	is	a	deter-
mination	 solely	 for	 the	 fact	 finder,	 and	 its	 action	 in	 this	 respect	will	 not	 be	dis-
turbed	on	appeal	if	it	is	supported	by	evidence	and	bears	a	reasonable	relationship	
to	the	elements	of	the	damages	proved.

	 7.	 Property: Valuation: Witnesses.	 a	 landowner	 is	 qualified	 to	 testify	 to	 the	 fair	
market	value	of	his	or	her	own	property.

	 8.	 Courts: Judgments: Time.	 a	 district	 court	 can	 modify	 a	 judgment	 or	 order	
issued	in	a	prior	term	only	if	it	has	specific	statutory	authority	to	do	so.

	 9.	 Statutes: Time: Words and Phrases: Appeal and Error.	 “pendency”	 in	 Neb.	
rev.	 stat.	 §	 25-2001(3)	 (Cum.	 supp.	 2006)	 refers	 to	 the	 period	 of	 time	 after 
notice	 of	 appeal	 has	 been	 filed	 but	 before the	 parties	 have	 submitted	 the	 case	
at	argument.

10.	 Judgments: Time: Words and Phrases.	 “submitted	 for	 decision”	 in	 Neb.	 rev.	
stat.	§	25-2001(3)	(Cum.	supp.	2006)	refers	to	the	period	after	the	case	was	sub-
mitted	at	oral	argument	but	before	the	court’s	opinion	has	issued.

11.	 Courts: Judgments: Time: Appeal and Error.	Under	Neb.	rev.	stat.	§	25-2001(3)	
(Cum.	supp.	2006),	a	district	court	may	freely	correct	clerical	errors	after	notice	
of	appeal	has	been	filed	up	until	the	time	the	parties	submit	the	case	at	the	conclu-
sion	of	arguments.

12.	 Consumer Protection.	 the	 Consumer	 protection	 act	 only	 applies	 to	 unfair	 or	
deceptive	practices	which	affect	the	public	interest.

13.	 Actions: Fraud: Proof.	to	set	forth	a	prima	facie	case	of	fraudulent	misrepresen-
tation,	one	must	show	(1)	that	a	representation	was	made;	(2)	that	 the	representa-
tion	 was	 false;	 (3)	 that	 when	 made,	 the	 representation	 was	 known	 to	 be	 false	 or	
made	 recklessly	 without	 knowledge	 of	 its	 truth	 and	 as	 a	 positive	 assertion;	 (4)	
that	it	was	made	with	the	intention	that	it	should	be	relied	upon;	(5)	that	the	party	
reasonably	did	so	rely;	and	(6)	that	he	or	she	suffered	damage	as	a	result.

14.	 Contracts: Fraud: Presumptions.	the	general	rule	that	an	individual’s	knowledge	
of	a	contract’s	contents	is	presumed	once	the	individual	signs	it	applies	only	in	the	
absence	of	fraud.
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15.	 Contracts: Fraud.	the	doctrine	that	 the	carelessness	or	negligence	of	a	party	in	
signing	a	writing	estops	him	or	her	from	afterward	disputing	the	contents	of	such	
writing	 is	 not	 applicable	 in	 a	 suit	 thereon	 between	 the	 original	 parties	 thereto	
when	 the	defense	 is	 that	 such	writing,	by	 reason	of	 fraud,	does	not	 embrace	 the	
contract	actually	made.

16.	 Damages: Proof.	Nebraska	law	only	requires	a	plaintiff	to	prove	his	or	her	damages	
to	a	reasonable	certainty;	it	does	not	require	proof	beyond	all	reasonable	doubt.

17.	 Conspiracy: Words and Phrases.	a	civil	 conspiracy	 is	 a	combination	of	 two	or	
more	persons	to	accomplish	by	concerted	action	an	unlawful	or	oppressive	object,	
or	a	lawful	object	by	unlawful	or	oppressive	means.

18.	 Actions: Conspiracy.	 a	 civil	 conspiracy	 is	 only	 actionable	 if	 the	 alleged	 con-
spirators	actually	committed	some	underlying	misconduct.

19.	 Conspiracy: Corporations: Pleadings.	 to	 pursue	 a	 claim	 of	 civil	 conspiracy	
where	the	allegations	involve	a	conspiracy	between	the	corporation	and	its	corpo-
rate	employees,	the	petition	must	allege	that	the	latter	are	acting	outside	the	scope	
of	their	authority	or	other	than	in	the	normal	course	of	their	corporate	duties.

appeal	from	the	District	Court	for	Douglas	County:	peter c. 
batailloN,	Judge.	affirmed.

David	a.	Domina	and	elias	t.	Xenos,	of	Domina	Law	Group,	
p.C.,	L.L.o.,	for	appellants.

Mark	C.	Laughlin,	andrea	F.	scioli,	and	tamara	D.	borer,	of	
Fraser	stryker,	p.C.,	L.L.o.,	for	appellees.

heavicaN,	 C.J.,	 Wright,	 coNNolly,	 gerrard,	 StephaN,	
MccorMack,	and	Miller-lerMaN,	JJ.

heavicaN,	C.J.
I.	INtroDUCtIoN

William	street	and	David	Welton,	along	with	11	other	home	
mortgagors	 (collectively	 plaintiffs),	 brought	 various	 claims	
against	 Mid	 america	 Financial	 Investment	 Corporation	 (Mid	
america),	 scott	 bloemer,	 and	 elaina	 Hollingshead	 (collec-
tively	defendants)	in	the	district	court	for	Douglas	County.	the	
district	court	found	that	defendants	were	liable	to	all	the	mort-
gagors	 except	Welton	 and	street.	the	 court	 found	 that	Welton	
suffered	 no	 damage	 as	 a	 result	 of	 defendants’	 misconduct	 and	
that	street’s	claims	were	barred	entirely	by	collateral	estoppel.	
on	appeal,	we	upheld	the	district	court’s	findings	regarding	the	
other	plaintiffs,	but	 reversed	 the	district	court’s	determinations	



and	 remanded	 the	 cause	 regarding	 street	 and	 Welton.1	 on	
remand,	 the	 court	 ruled	 in	 favor	 of	 both	 street	 and	 Welton,	
awarding	 each	 damages,	 attorney	 fees,	 and	 costs.	 Defendants	
now	appeal,	and	for	reasons	set	forth	below,	we	affirm.

II.	baCkGroUND
In	 May	 2001,	 street,	Welton,	 and	 numerous	 other	 individu-

als	sued	defendants	based	on	an	allegedly	deceptive	scheme	to	
defraud	 homeowners	 out	 of	 their	 homes.	 Using	 Mid	america	
as	 their	 alter	 ego,	 bloemer	 and	 Hollingshead	 would	 contact	
homeowners	 facing	 imminent	 foreclosures	 and	 offer	 to	 help	
the	 homeowners	 by	 loaning	 them	 the	 money	 needed	 to	 avoid	
foreclosure.	 However,	 under	 the	 terms	 of	 the	 forms	 bloemer	
and	 Hollingshead	 encouraged	 the	 homeowners	 to	 sign,	 Mid	
america	 would	 acquire	 title	 to	 the	 homes	 by	 warranty	 deed.	
When	 the	homeowners	would	 fail	 to	make	 the	 scheduled	pay-
ments	 to	 Mid	america,	 defendants	 would	 evict	 the	 homeown-
ers.	 as	 a	 result,	 the	 homeowners	 lost	 their	 homes	 and	 any	
equity	they	had	therein.

after	 a	 bench	 trial,	 the	 district	 court	 found	 that	 defen-
dants	 had	 engaged	 in	 a	 civil	 conspiracy	 to	 defraud	 plaintiffs	
out	 of	 their	 homes	 and	 that	 this	 conduct	 violated	 Nebraska’s	
Consumer	protection	act	(Cpa).	accordingly,	the	district	court	
entered	judgments	in	favor	of	plaintiffs,	but	specifically	denied	
relief	to	Welton	and	street	for	the	reasons	set	forth	above.

on	appeal,	we	affirmed	 the	district	court’s	 judgment	 regard-
ing	 plaintiffs’	 claims	 of	 civil	 conspiracy	 and	 violations	 of	 the	
Cpa.	 However,	 we	 reversed	 the	 district	 court’s	 decision	 to	
dismiss	 street’s	 claims	 and	 remanded	 the	 cause	 with	 direc-
tions	to	adjudicate	the	merits	of	those	claims.	We	also	reversed	
the	 district	 court’s	 finding	 that	Welton	 did	 not	 suffer	 damages	
and	 remanded	 the	 cause	 with	 directions	 “to	 award	 damages	
to	 Welton	 in	 an	 amount	 which	 it	 shall	 determine	 from	 the	
	existing	record.”2

	 1	 see	 Eicher v. Mid America Fin. Invest. Corp.,	 270	 Neb.	 370,	 702	 N.W.2d	
792	(2005).

	 2	 Id.	at	390,	702	N.W.2d	at	811.
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on	remand,	the	district	court	found	that	Welton	was	entitled	
to	 $35,532.40	 in	 damages.	 the	 court	 based	 this	 figure	 on	
Welton’s	 testimony	 that	 the	 fair	 market	 value	 of	 his	 property	
was	 $80,000	 at	 the	 time	 of	 the	 Mid	 america	 transaction.	
the	 balance	 on	 the	 mortgage	 at	 the	 time	 was	 $41,000,	 which	
left	 Welton	 with	 $39,000	 in	 equity	 in	 the	 home.	 the	 court	
found	 that	 Mid	 america	 paid	 a	 mortgage	 reinstatement	 fee	
of	 $5,947.80	 and	 made	 $13,029.92	 in	 mortgage	 payments	 for	
a	 total	 of	 $18,977.72.	 However,	 Welton	 made	 $15,330.12	 in	
“loan”	payments	to	Mid	america,	leaving	Mid	america	with	an	
interest	 of	 only	 $3,647.60	 in	 the	 home.	accordingly,	 the	 court	
awarded	Welton	$35,532.40	in	damages.

In	 that	 same	 order,	 the	 court	 also	 awarded	 Welton	 attorney	
fees	 in	 the	 amount	 of	 $12,108.20	 and	 cited	 Neb.	 rev.	 stat.	
§	87-303	(reissue	1999)	as	the	basis	for	that	award.	It	is	worth	
noting	 at	 this	 juncture	 that	 §	 87-303	 pertains	 to	 Nebraska’s	
Uniform	Deceptive	trade	practices	act	(UDtpa),	yet	Welton’s	
judgment	was	based	on	the	Cpa.

regarding	 street,	 the	 district	 court	 found	 that	 he,	 too,	 was	
the	victim	of	a	civil	conspiracy	 to	commit	fraudulent	misrepre-
sentation	as	well	as	violations	of	the	Cpa.	the	court	calculated	
street’s	damages	at	$35,478.98.	this	figure	was	based	on	street’s	
testimony	 that	 his	 home	 had	 a	 fair	 market	 value	 of	 $75,000	 at	
the	 time	 of	 the	 Mid	 america	 transaction.	 Mid	 america	 paid	
$5,260.95	to	reinstate	the	mortgage	and	$35,910.07	in	mortgage	
payments	for	a	 total	of	$41,171.02.	the	court	 found	that	street	
made	 one	 “loan”	 payment	 to	 Mid	america	 of	 $800.	the	 court	
also	 found	 that	 street	 incurred	 $850	 in	 damages	 when	 he	 was	
forced	to	move	his	family	into	a	motel	for	a	17-day	period	after	
Mid	america	evicted	him	and	his	family.

as	with	Welton,	the	court	awarded	street	$12,108.20	in	attor-
ney	 fees.	 once	 again,	 the	 court	 based	 the	 award	 on	 §	 87-303,	
a	section	pertaining	to	the	UDtpa,	despite	the	fact	that	street,	
like	Welton,	secured	relief	under	the	Cpa.

Defendants	 filed	 notice	 of	 appeal	 on	 october	 26,	 2006,	 and	
submitted	 their	 opening	 brief	 on	 January	 16,	 2007.	 shortly	
thereafter,	 the	 district	 court	 recognized	 that	 it	 mistakenly	 cited	
a	 section	 of	 the	 UDtpa	 rather	 than	 the	 Cpa	 as	 the	 basis	
for	 Welton	 and	 street’s	 attorney	 fee	 awards.	 accordingly,	 on	



January	26,	2007,	the	district	court	issued	a	pair	of	orders	nunc	
pro	 tunc	 explaining	 its	 mistake	 and	 making	 clear	 that	 attorney	
fees	were	awarded	under	the	Cpa.

III.	assIGNMeNts	oF	error

1. aSSigNMeNtS regardiNg WeltoN

regarding	 Welton,	 defendants	 assign,	 restated	 and	 renum-
bered,	 that	 the	 district	 court	 erred	 (1)	 by	 miscalculating	 the	
amount	 of	 Welton’s	 damages	 and	 (2)	 in	 awarding	 Welton	
	attorney	fees.

2. aSSigNMeNtS regardiNg Street

regarding	 street,	 defendants	 assign,	 restated	 and	 renum-
bered,	that	the	district	court	erred	by	finding	that	(1)	defendants’	
transaction	with	street	violated	the	Cpa,	(2)	street	successfully	
proved	 a	 case	 of	 fraudulent	 misrepresentation,	 (3)	 a	 civil	 con-
spiracy	 existed	 on	 the	 part	 of	 bloemer	 and	 Hollingshead,	 and	
(4)	street	was	entitled	to	attorney	fees.

IV.	staNDarD	oF	reVIeW
[1-3]	 In	 a	 bench	 trial	 of	 an	 action	 at	 law,	 the	 trial	 court	

is	 the	 sole	 judge	 of	 the	 credibility	 of	 the	 witnesses	 and	 the	
weight	to	be	given	their	testimony.3	an	appellate	court	will	not	
reevaluate	 the	 credibility	 of	 witnesses	 or	 reweigh	 testimony	
but	will	review	the	evidence	for	clear	error.4	similarly,	the	trial	
court’s	factual	findings	in	a	bench	trial	of	an	action	at	law	have	
the	 effect	 of	 a	 jury	 verdict	 and	 will	 not	 be	 set	 aside	 unless	
clearly	erroneous.5

[4,5]	 In	 reviewing	 a	 judgment	 awarded	 in	 a	 bench	 trial	 of	
a	 law	 action,	 an	 appellate	 court	 does	 not	 reweigh	 evidence,	
but	 considers	 the	 evidence	 in	 the	 light	 most	 favorable	 to	 the	
successful	 party	 and	 resolves	 evidentiary	 conflicts	 in	 favor	 of	
the	 successful	party,	who	 is	entitled	 to	every	 reasonable	 infer-
ence	 deducible	 from	 the	 evidence.6	 When	 an	 appeal	 calls	 for	

	 3	 see	Eicher,	supra note	1.
	 4	 see	id.
	 5	 see	Broekemeier Ford v. Clatanoff,	240	Neb.	265,	481	N.W.2d	416	(1992).
	 6	 Id.	see	Eicher,	supra note	1.
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	statutory	 interpretation	or	presents	questions	of	 law,	 an	 appel-
late	 court	 must	 reach	 an	 independent,	 correct	 conclusion	 irre-
spective	of	the	determination	made	by	the	court	below.7

[6]	 the	 amount	 of	 damages	 to	 be	 awarded	 is	 a	 determina-
tion	 solely	 for	 the	 fact	 finder,	 and	 its	 action	 in	 this	 respect	
will	 not	 be	 disturbed	 on	 appeal	 if	 it	 is	 supported	 by	 evidence	
and	 bears	 a	 reasonable	 relationship	 to	 the	 elements	 of	 the	
	damages	proved.8

V.	aNaLYsIs

1. WeltoN JudgMeNt

Defendants	 raise	 two	 arguments	 regarding	 the	 judgment	 in	
favor	 of	 Welton.	 First,	 defendants	 argue	 that	 the	 district	 court	
erred	 in	 calculating	 the	 amount	 of	 Welton’s	 damages.	 second,	
defendants	claim	that	 the	district	court’s	award	of	attorney	fees	
should	 not	 stand	 because	 the	 original	 basis	 for	 the	 award—the	
UDtpa—was	erroneous	and	 the	court’s	attempt	 to	change	 that	
mistake	through	an	order	nunc	pro	tunc	was	invalid.	We	address	
each	argument	in	turn.

(a)	Damage	Computation
Defendants	argue	that	the	district	court	made	two	errors	when	

calculating	Welton’s	damages.	First,	 they	claim	 that	 the	district	
court	neglected	to	credit	them	with	the	value	of	the	repairs	they	
made	 to	Welton’s	home.	second,	defendants	claim	that	 the	dis-
trict	court	erred	in	identifying	the	fair	market	value	of	Welton’s	
home	at	the	time	of	the	transaction	with	Mid	america.

(i) Repairs
our	 review	 of	 defendants’	 argument	 that	 the	 district	 court	

did	 not	 properly	 credit	 them	 for	 repairs	 made	 to	 Welton’s	
home	 is	 hamstrung	 by	 their	 failure	 to	 adequately	 develop	 that	
claim.	 Defendants	 simply	 assert	 that	 they	 were	 not	 given	 ade-
quate	credit	 for	 the	 repairs	even	 though	“[t]he	 trial	court	knew	
from	 the	 uncontroverted	 evidence,	 admitted	 by	 Welton,	 that	

	 7	 Webb v. American Employers Group,	 268	 Neb.	 473,	 684	 N.W.2d	 33	
(2004).

	 8	 see	Bradley T. & Donna T. v. Central Catholic High Sch.,	264	Neb.	951,	653	
N.W.2d	813	(2002).



his	 property	 was	 improved	 by	 [defendants].”9	 this	 assertion,	
however,	 is	 not	 accompanied	by	any	cite	 to	 the	 record,	 nor	do	
defendants	specify	the	exact	repairs	to	which	they	refer.

the	district	court’s	order	may	provide	a	clue	as	to	the	repairs	
at	 issue.	 In	 its	 order,	 the	 court	 discussed	 repairs	 made	 to	 the	
sidewalk	in	front	of	Welton’s	home.	the	court	found	that	defen-
dants	 did,	 in	 fact,	 spend	 roughly	 $2,000	 to	 have	 a	 third	 party	
deliver	 and	 pour	 cement	 in	 front	 of	 Welton’s	 home.	 but	 the	
district	court	also	found	that	Welton	had	to	remove	the	old	side-
walk	and	set	the	forms	in	which	the	new	cement	was	poured.

because	 both parties	 contributed	 to	 those	 repairs	 through	
money	or	labor,	 the	district	court	declined	to	credit	either party	
with	 the	 value	 of	 those	 improvements.	 Defendants	 have	 not	
pointed	 to	 any	 evidence	 in	 the	 record	 which	 would	 undermine	
Welton’s	 testimony	 or	 the	 significance	 that	 the	 district	 court	
attached	to	it.	accordingly,	this	argument	is	without	merit.

(ii) Valuation of Welton’s Home
Defendants	 next	 argue	 that	 the	 court	 erred	 when	 it	 con-

cluded	 that	Welton’s	 home	had	 a	 fair	market	 value	of	 $80,000	
at	the	time	of	the	Mid	america	transaction.	Instead,	defendants	
believe	the	home	was	worth	no	more	than	$65,000.

the	district	court	drew	the	$80,000	figure	from	Welton’s	own	
testimony.	 Defendants’	 $65,000	 figure	 is	 drawn	 from	 the	 testi-
mony	of	bloemer,	one	of	the	defendants	in	this	case.	apparently,	
bloemer	 has	 some	 expertise	 in	 real	 estate.	 Defendants	 believe,	
therefore,	 that	 the	 district	 court	 should	 have	 relied	 on	 his	
appraisal	 rather	 than	 that	 of	Welton,	 a	 lay	witness	without	 sig-
nificant	knowledge	about	real	estate.

[7]	 but	 we	 have	 long	 held	 that	 a	 landowner	 is	 qualified	 to	
testify	to	the	fair	market	value	of	his	or	her	own	property.10	and	
while	 testimony	 of	 an	 expert	 in	 real	 estate	 may	 sometimes	 be	
more	 reliable	 regarding	 the	 value	 of	 property	 than	 testimony	
from	a	lay	witness,	 that	would	not	be	true	where	the	trial	court	
had	 reason	 to	 doubt	 the	 expert’s	 credibility.	 the	 district	 court	

	 9	 brief	for	appellants	at	26.
10	 see	 Smith v. Papio-Missouri River NRD,	 254	 Neb.	 405,	 576	 N.W.2d	 797	

(1998).
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specifically	 found	 that	 bloemer	 was	 not	 credible.	 any	 addi-
tional	skill	 that	bloemer	had	in	identifying	property	values	was	
rendered	moot	as	a	result.	We	cannot	reassess	the	credibility	of	
witnesses	 on	 appeal11	 and	 therefore	 conclude	 that	 defendants’	
argument	in	this	regard	is	without	merit.

(b)	attorney	Fees
In	defendants’	opening	brief	filed	with	this	court	on	January	

16,	2007,	they	argued	that	Welton’s	attorney	fee	award	was	not	
valid	because	it	was	based	on	the	UDtpa,	while	Welton’s	judg-
ment	was	based	on	the	Cpa.	However,	on	January	26,	2007,	the	
district	 court	 issued	 an	 order	 nunc	 pro	 tunc,	 pursuant	 to	 Neb.	
rev.	 stat.	 §	 25-2001(3)	 (Cum.	 supp.	 2006).	 In	 that	 order,	 the	
court	explained	that	 it	had	accidentally	cited	the	UDtpa	when	
it	 awarded	 Welton	 attorney	 fees.	 the	 court	 made	 clear	 that	 it	
had	intended	to	cite	to	the	Cpa	instead.

In	 response,	 defendants	 contend	 that	 the	 order	 nunc	 pro	
tunc	 is	 not	 valid	 and	 that	 Welton’s	 attorney	 fee	 award	 must	
be	 reversed.	 Defendants’	 arguments	 in	 this	 regard	 are	 twofold.	
First,	 defendants	 believe	 the	 timeframe	 for	 issuing	 an	 order	
nunc	 pro	 tunc	 under	 §	 25-2001(3)	 had	 lapsed	 before	 the	 court	
actually	 issued	 the	 order.	 second,	 defendants	 argue	 that	 the	
defect	 in	 the	 original	 order	 was	 not	 a	 true	 “clerical	 error”	 and	
therefore	 not	 the	 sort	 of	 error	 correctable	 under	 §	 25-2001(3).	
We	address	each	argument	in	turn	below.

(i) Timing
Defendants	 point	 out	 that	 a	 district	 court’s	 ability	 to	 make	

subsequent	 changes	 to	 orders	 after	 they	 have	 been	 issued	
diminishes	considerably	when	the	term	in	which	the	order	was	
issued	 has	 ended.12	a	 district	 court’s	 term	 coincides	 with	 the	
calendar	 year.13	 the	 district	 court’s	 order	 nunc	 pro	 tunc	 was	
issued	January	26,	2007,	and	attempts	to	correct	an	error	in	an	
order	issued	september	29,	2006.

11	 Eicher,	supra note	1.
12	 see	 Emry v. American Honda Motor Co.,	 214	 Neb.	 435,	 334	 N.W.2d	 786	

(1983).
13	 see Hartman v. Hartman,	265	Neb.	515,	657	N.W.2d	646	(2003).



[8]	 Nonetheless,	 defendants	 mischaracterize	 the	 scope	 of	 a	
district	court’s	authority	in	this	regard.	a	district	court’s	author-
ity	 to	 modify	 prior	 orders	 does	 not	 end	 entirely	 with	 the	 con-
clusion	of	 the	 term.	rather,	what	ends	at	 the	conclusion	of	 the	
term	 is	 the	district	 court’s	virtually unlimited ability	 to	modify	
orders	issued	therein.14	thereafter,	a	district	court	can	modify	a	
judgment	or	order	 issued	 in	a	prior	 term	only	 if	 it	 has	 specific	
statutory	authority	to	do	so.	the	various	scenarios	enumerated	in	
§	25-2001—including	§	25-2001(3)—provide	such	authority.15

even	 assuming	 §	 25-2001(3)	 allowed	 the	 district	 court	 to	
correct	 an	 order	 issued	 in	 the	 prior	 term,	 defendants	 contend	
that	 the	 district	 court	 did	 not	 follow	 the	 timing	 requirements	
in	 that	 section.	 section	 25-2001(3)	 provides,	 in	 pertinent	 part,	
“During	the	pendency	of	an	appeal,	[clerical]	mistakes	may	be	
so	 corrected	 before	 the	 case	 is	 submitted	 for	 decision	 in	 the	
appellate	court,	and	thereafter	while	the	appeal	is	pending	may	
be	so	corrected	with	leave	of	the	appellate	court.”16

to	 define	 “pendency”	 and	 “submitted	 for	 decision,”	 defen-
dants	rely	on	Neb.	rev.	stat.	§	25-1912(4)	(Cum.	supp.	2006).	
that	 section	 provides	 that	 a	 district	 court	 is	 divested	 of	 juris-
diction	when	a	party	perfects	an	appeal	by	filing	notice	of	that	
appeal	in	the	district	court.	at	that	time,	jurisdiction	shifts	from	
the	district	court	to	the	appellate	court.	In	so	arguing,	defendants	
suggest	 that	“pendency”	and	“submitted	for	decision”	are	syn-
onymous	with	 filing	notice	of	appeal.	accordingly,	defendants	
essentially	 contend	 that	 any	 orders	 pursuant	 to	 §	 25-2001(3)	
which	come	after notice	of	appeal	has	been	filed	would	be	void	
unless	 the	 district	 court	 obtained	 leave	 of	 the	 appellate	 court.	
because	 the	district	 court	 did	not	obtain	 leave	 from	 this	 court	
when	it	issued	its	order	nunc	pro	tunc,	the	order	would	be	void	
under	defendants’	reading	of	§	25-2001(3).

[9,10]	but	defendants’	interpretation	of	§	25-2001(3)	is	fore-
closed	by	 the	 fact	 that	§	25-2001(3)	very	clearly	contemplates	
two	 distinct	 periods	 during	 the	 appellate	 process.	 In	 our	 view,	

14	 see	 First Nat. Bank v. First Trust Co.,	 145	 Neb.	 147,	 15	 N.W.2d	 386	
(1944).

15	 see	State ex rel. Ward v. Pape,	237	Neb.	283,	465	N.W.2d	760	(1991).
16	 §	25-2001(3).

	 eICHer	v.	MID	aMerICa	FIN.	INVest.	Corp.	 471

	 Cite	as	275	Neb.	462



472	 275	Nebraska	reports

“pendency”	 in	 §	 25-2001(3)	 refers	 to	 the	 period	 of	 time	 after 
notice	of	appeal	has	been	filed	but	before the	parties	have	sub-
mitted	 the	case	at	argument.	 “[s]ubmitted	 for	decision”	 refers,	
therefore,	 to	 the	 period	 after	 the	 case	 was	 submitted	 at	 oral	
argument	but	before	the	court’s	opinion	has	issued.

[11]	Under	§	25-2001(3),	a	district	court	may	 freely	correct	
clerical	 errors	 after	 notice	 of	 appeal	 has	 been	 filed	 up	 until	
the	 time	 the	parties	 submit	 the	 case	 at	 the	 conclusion	of	 argu-
ments.	after	 that	 time,	 the	 district	 court	 must	 obtain	 leave	 of	
the	 appellate	 court	 to	 fix	 a	 clerical	 error	 in	 a	 prior	 order.	 It	 is	
worth	noting	 that	 the	Court	of	appeals	has	already	 interpreted	
and	applied	§	25-2001(3)	in	this	fashion.17

because	 this	 case	 had	 not	 yet	 been	 submitted	 when	 the	 dis-
trict	court	attempted	to	correct	the	mistake	in	Welton’s	attorney	
fee	 award	 by	 issuing	 an	 order	 nunc	 pro	 tunc,	 the	 district	 court	
did	not	need	leave	from	this	court	to	issue	that	order.	therefore,	
assuming	 that	 the	court’s	order	nunc	pro	 tunc	concerns	a	cleri-
cal	 error	 in	 its	prior	order,	 the	order	was	valid.	the	next	ques-
tion,	 then,	 is	 whether	 the	 district	 court’s	 accidental	 citation	
to	 the	 UDtpa	 instead	 of	 the	 Cpa	 can	 be	 characterized	 as	 a	
“clerical	error.”

(ii) Nature of District Court’s Original Error
Defendants	 claim	 that	 the	 district	 court’s	 citation	 to	 the	

UDtpa	 instead	 of	 the	 Cpa	 is	 not	 a	 true	 clerical	 error	 and,	
therefore,	 that	 §	 25-2001(3)	 does	 not	 permit	 the	 order	 nunc	
pro	tunc.	the	district	court	itself	explained	that	it	“mistakenly”	
cited	 the	 UDtpa	 in	 its	 prior	 order	 through	 “oversight.”	 this	
explanation	 finds	 support	 in	 the	 fact	 that	 the	 court	 made	 the	
exact	 same	 mistake	 in	 the	 original	 judgment	 that	 we	 affirmed	
on	the	first	appeal	in	this	case.

In	 the	 initial	 order	 following	 the	 first	 trial	 of	 this	 case,	 the	
district	 court	 awarded	 attorney	 fees	 under	 the	 Cpa.	 “However,	
in	its	order	following	the	subsequent	hearing,	the	court	referred	
to	a	provision	 in	 the	UDtpa	which	permits	an	award	of	attor-
ney	 fees	 to	 a	 prevailing	 party.”18	 then,	 while	 the	 parties	 were	

17	 see	State v. Ziemann,	14	Neb.	app.	117,	705	N.W.2d	59	(2005).
18	 Eicher,	supra note	1,	270	Neb.	at	382,	702	N.W.2d	at	806.



submitting	their	briefs	in	the	first	appeal	in	this	case,	the	district	
court	issued	“an	order	nunc	pro	tunc	declaring	that	the	award	of	
attorney	fees	was	pursuant	to	the	Cpa	and	that	the	reference	to	
the	UDtpa	was	a	clerical	error.”19	a	nearly	 identical	 sequence	
of	 events	 occurred	 before	 and	 during	 the	 present	 appeal.	 It	
seems	 doubtful	 that	 the	 district	 court	 wanted	 to	 incite	 another	
“confusing	 sequence	 of	 events”20	 by	 intentionally	 referring	 to	
the	UDtpa	a	second	time.

Nor	 do	 we	 think	 it	 significant	 that	 the	 court	 did	 not	 spe-
cifically	 refer	 to	 its	 error	 as	 a	 “clerical	 error.”	 such	 errors	
are	 defined	 as	 errors	 which	 result	 “from	 a	 minor	 mistake	 or	
inadvertence”	 especially	 in	 “writing	 or	 copying	 something.”21	
there	 is	 perhaps	no	better	 description	of	what	 transpired	here	
than	 that.	accordingly,	 we	 conclude	 that	 the	 reference	 to	 the	
UDtpa	 in	 Welton’s	 attorney	 fee	 award	 was	 the	 product	 of	 a	
clerical	error	and	that	the	court	had	authority	to	change	it	pur-
suant	to	§	25-2001(3).

2. Street JudgMeNt

(a)	Cpa	Violation
[12]	regarding	street,	defendants	first	argue	that	the	district	

court	erred	in	finding	that	any	misconduct	on	their	part	amounted	
to	 a	 violation	 of	 the	 Cpa.	the	 Cpa’s	 scope	 is	 limited	 to	 “the	
sale	 of	 assets	 or	 services	 and	 any	 commerce	 directly	 or	 indi-
rectly	affecting	the	people	of	the	state	of	Nebraska.”22	based	on	
that	language,	we	have	held	that	the	Cpa	only	applies	to	unfair	
or	deceptive	practices	which	affect	the	“public	interest.”23

Drawing	 on	 that	 phrase,	 defendants	 contend	 that	 the	 Cpa	
should	 not	 apply	 here	 because	 the	 transaction	 involved	 only	
street	 and	 the	 named	 defendants,	 not	 the	 public	 at	 large.	 In	
this	 way,	 defendants	 believe	 this	 case	 is	 similar	 to	 Nelson v. 

19	 Id. at	374,	702	N.W.2d	at	801.
20	 Id. at	382,	702	N.W.2d	at	806.
21	 black’s	Law	Dictionary	582	(8th	ed.	2004).
22	 Neb.	rev.	stat.	§	59-1601(2)	(reissue	2004).
23	 see	 Nelson v. Lusterstone Surfacing Co.,	 258	 Neb.	 678,	 683,	 605	 N.W.2d	

136,	141	(2000).
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Lusterstone Surfacing Co.24	 In	 Nelson, we	 held	 that	 the	 Cpa	
did	 not	 apply	 to	 the	 allegedly	 fraudulent	 sale	 of	 a	 single	 Jeep	
vehicle	between	a	corporation	and	a	private	citizen.

Notably,	 defendants	 made	 the	 exact	 same	 argument	 with	
respect	to	the	other	plaintiffs	in	this	case	during	the	first	appeal.	
although	 we	 did	 not	 elaborate	 on	 our	 rationale	 at	 the	 time,	 it	
is	 clear	 that	 we	 found	 defendants’	 Cpa	 argument	 unavailing,	
since	we	 concluded	 that	 “plaintiffs	 are	 entitled	 to	 recover	 their	
damages	 and	 attorney	 fees	 under	 their	 alternative	 theories	 of	
fraud	and violation of the CPA.”25	We	see	no	reason	to	alter	that	
conclusion	now.

Nor	 is	 it	 significant	 that	 street’s	 claim	 was	 litigated	 sepa-
rately	 from	 the	 remainder	 of	 plaintiffs’	 claims.	 street	 would	
have	 recovered	 along	 with	 those	 plaintiffs	 but	 for	 the	 district	
court’s	 mistaken	 conclusion	 that	 his	 claim	 was	 procedurally	
barred.	 street’s	 claim	 depends	 on	 the	 same	 allegations	 raised	
by	 the	 other	 plaintiffs—that	 is,	 that	 defendants	 engaged	 in	 a	
pattern	 of	 calculated	 conduct	 intended	 to	 defraud	 numerous	
citizens	of	this	state	of	their	homes.	We	find	no	merit	in	defen-
dants’	contention	 that	 the	Cpa	does	not	apply	 to	 their	 transac-
tion	with	street.

(b)	Fraudulent	Misrepresentation
[13]	 Defendants	 next	 argue	 that	 the	 district	 court	 erred	 in	

neglecting	 to	 recognize	 street’s	 failure	 to	 prove	 a	 case	 of	
fraudulent	misrepresentation.	to	set	 forth	a	prima	facie	case	of	
fraudulent	 misrepresentation,	 one	 must	 show	 (1)	 that	 a	 repre-
sentation	 was	 made;	 (2)	 that	 the	 representation	 was	 false;	 (3)	
that	 when	 made,	 the	 representation	 was	 known	 to	 be	 false	 or	
made	recklessly	without	knowledge	of	its	truth	and	as	a	positive	
assertion;	 (4)	 that	 it	was	made	with	 the	 intention	 that	 it	 should	
be	relied	upon;	(5)	that	the	party	reasonably	did	so	rely;	and	(6)	
that	he	or	she	suffered	damage	as	a	result.26	Defendants	believe	

24	 Id.
25	 Eicher,	 supra note	 1,	 270	 Neb.	 at	 390,	 702	 N.W.2d	 at	 811	 (emphasis		

supplied).
26	 Eicher, supra	note	1	(citing	Agri Affiliates, Inc. v. Bones,	265	Neb.	798,	660	

N.W.2d	168	(2003)).



that	street	failed	to	prove	several	of	these	elements.	We	review	
each	of	defendants’	arguments	in	the	subsections	that	follow.

(i) Existence of False Statement of Fact
street	 claimed	at	 trial	 that	defendants	made	numerous	 false	

statements	 that	 the	 transaction	 with	 Mid	america	 was	 a	 loan	
and	 not	 a	 sale.	 Defendants	 point	 out,	 however,	 that	 the	 only	
real	evidence	of	such	statements	 is	street’s	own	“self-serving”	
	testimony.27	 but	 despite	 the	 potential	 for	 bias,	 the	 district	
court	 found	 that	 street	 was	 a	 credible	 witness.	 Moreover,	 the	
only	 evidence	 that	 contradicts	 street’s	 testimony	 is	 testimony	
by	 bloemer	 and	 Hollingshead,	 two	 of	 the	 defendants.	 this	
	evidence	 carries	 the	 same	 potential	 for	 bias,	 and	 the	 dis-
trict	 court	 specifically	 found	 that	 bloemer	 and	 Hollingshead	
were	 not	 credible.	 the	 district	 court	 did	 not	 err	 in	 relying	
on	 street’s	 testimony	 regarding	 the	 existence	 of	 false	 fac-
tual	statements.

(ii) Reasonable Reliance
[14,15]	 Defendants	 next	 suggest	 that	 street	 did	 not	 reason-

ably	 rely	 on	 their	 false	 statements	 of	 fact	 because	 he	 signed	
forms	 which	 clearly	 indicated	 that	 the	 transaction	 was	 a	 sale,	
not	 a	 loan	 as	 street	 claims	 he	 was	 told.	 but	 at	 trial,	 street	
testified	 that	 he	 did	 not	 read	 the	 forms	 before	 signing	 them.	
the	general	 rule	 that	an	 individual’s	knowledge	of	a	contract’s	
contents	 is	presumed	once	 the	 individual	 signs	 it	 “applies	only	
in	 the	absence	of	 fraud.”28	or,	 as	we	 said	 in	 the	 first	 appeal	 in	
this	case,

“the	 doctrine	 that	 the	 carelessness	 or	 negligence	 of	 a	
party	in	signing	a	writing	estops	him	from	afterwards	dis-
puting	 the	 contents	 of	 such	 writing	 is	 not	 applicable	 in	 a	
suit	 thereon	between	 the	original	parties	 thereto	when	 the	
defense	 is	 that	 such	writing,	 by	 reason	of	 fraud,	 does	not	
embrace	the	contract	actually	made.”29

27	 brief	for	appellants	at	17.
28	 Eicher, supra note	1,	270	Neb.	at	379,	702	N.W.2d	at	804.
29	 Id. (quoting	West v. Wegner,	172	Neb.	692,	111	N.W.2d	449	(1961)).
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because	 the	 district	 court	 specifically	 found	 that	 street	 was	
fraudulently	 induced	 to	 sign	 the	 sale	 agreements	 with	 Mid	
america,	 he	 is	 not	 charged	 with	 constructive	 knowledge	 of	
their	contents.	accordingly,	it	is	irrelevant	whether	those	agree-
ments	clearly	identified	the	transaction	as	a	sale.

(iii) Actual Reliance
Defendants	 next	 argue	 that	 even	 if	 it	 would	 have	 been	 rea-

sonable	 for	 street	 to	 rely	 on	 their	 false	 statements,	 there	 is	
proof	 that	 street	 did	 not	 actually	 do	 so.	 In	 this	 regard,	 defen-
dants	point	out	that	street’s	home	was	listed	as	sold	on	his	1998	
tax	 return.	the	desired	 inference	 is	 that	street	knew	his	home	
had	been	sold	and	held	it	out	as	such.

However,	street	 testified	at	 trial	 that	he	did	not	 list	 the	 sale	
of	his	home	on	his	tax	return.	street	first	realized	that	his	home	
was	so	listed	when	he	reviewed	the	tax	documents	in	May	2002	
while	 preparing	 for	 trial.	 as	 street	 explained,	 Mid	 america	
mailed	him	various	tax-related	documents	early	in	1999.	street	
apparently	 did	 not	 review	 these	 documents	 himself.	 Instead,	
street	 took	 those	and	his	other	 tax	documents	 to	a	 local	office	
of	 “professional	bookkeeping	service”	 (pbs)	 and	asked	 them	
to	 prepare	 his	 tax	 return.	 When	 pbs	 completed	 street’s	 tax	
return,	 street	 signed	 and	 mailed	 the	 return	 without	 reviewing	
it.	street	also	claims	that	he	never	spoke	to	any	pbs	employees	
about	 the	 contents	 of	 his	 tax	 return.	 therefore,	 according	 to	
street’s	 testimony,	 he	 did	 not	 personally report	 the	 sale	 of	 his	
home	on	his	1998	tax	return.	the	district	court	found	street	to	
be	 a	 credible	 witness,	 and	 we	 cannot	 disturb	 that	 determina-
tion	on	appeal.	accordingly,	the	tax	return	does	not	support	the	
inference	 that	 street	 knew	 his	 transaction	 with	 Mid	 america	
was	a	sale	and	not	a	loan.

(iv) Causation
Defendants	also	contend	that	any	fraud	on	their	part	did	not	

cause	 street	 to	 suffer	 damages	 because	 street’s	 home	 would	
have	been	foreclosed	upon	but	for	their	intervention.	In	support	
of	 this	 argument,	 defendants	 offer	 street’s	 testimony	 wherein	
he	 concedes	 that	 he	 was	 not	 planning	 to	 take	 any	 steps	 to	
prevent	 foreclosure	 before	 Mid	 america	 contacted	 him.	 but	



the	 suggestion	 that	 street’s	 home	 would	 have	 been	 foreclosed	
	without	 their	 intervention	 reflects	 a	 fundamental	 misunder-
standing	of	the	proper	causal	inquiry	in	this	case.

street	has	not	alleged	 that	Mid	america	caused	him	 to	 lose	
his	home.	rather,	street	alleged	 that	Mid	america	caused	him	
to	 lose	 his	 home	 and any equity he had invested in it.	as	 the	
district	 court	 found,	 street’s	 home	 had	 a	 fair	 market	 value	 of	
approximately	$75,000,	with	$41,171.02	remaining	on	his	mort-
gage.	 this	 left	 street	 with	 $33,828.98	 in	 equity	 in	 his	 home.	
even	a	foreclosure	of	street’s	home	would	have	permitted	him	
to	recover	some	if	not	all	of	that	equity.	by	fraudulently	induc-
ing	 street	 to	 convey	 his	 home	 to	 them,	 Mid	 america	 caused	
street	to	lose	his	home	and	as	much	as	$33,828.98	in	equity.

(v) Damages
Defendants’	final	argument	regarding	street’s	claim	of	fraud-

ulent	 misrepresentation	 concerns	 damages.	 First,	 defendants	
claim	 that	 the	 district	 court	 erred	 when	 it	 relied	 on	 street’s	
testimony	 on	 his	 home’s	 fair	 market	 value.	 second,	 defen-
dants	 claim	 that	 street	 did	 not	 prove	 his	 damages	 with	 suffi-
cient	specificity.

Defendants’	 first	 argument	 is	 identical	 to	 the	 argument	 they	
made	 regarding	 the	 district	 court’s	 decision	 to	 base	 Welton’s	
damages	on	Welton’s	assessment	of	the	fair	market	value	of	his	
own	 home	 instead	 of	 bloemer’s	 testimony.	 again,	 as	 a	 land-
owner,	 street—like	 Welton—was	 qualified	 to	 testify	 as	 to	 the	
value	of	his	property.30	and	while	bloemer	may	have	had	more	
knowledge	of	the	real	estate	market,	the	court	found	that	unlike	
street,	bloemer	was	not	trustworthy.	accordingly,	 the	court	did	
not	err	in	relying	on	street’s	testimony	to	identify	the	fair	market	
value	of	street’s	home.

[16]	as	 for	 the	 second	 argument,	 defendants	 point	 out	 that	
street	 did	 not	 show	 how	 much	 he	 would	 have	 received	 for	 his	
home	 at	 a	 foreclosure	 sale.	 as	 such,	 defendants	 contend	 that	
street	did	not	prove	his	damages	with	 the	degree	of	specificity	
that	the	law	requires.	but	Nebraska	law	only	requires	a	plaintiff	
to	 prove	 his	 or	 her	 damages	 to	 a	 reasonable certainty;	 it	 does	

30	 see	Smith, supra note	10.
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not	 require	 proof	 beyond	 all	 reasonable	 doubt.31	 the	 district	
court’s	computation	was	a	reasonable	estimate	of	street’s	dam-
ages	based	on	the	estimated	value	of	his	home,	less	the	amount	
owed	on	his	mortgage.	this	was	the	exact	same	method	that	we	
used	in	the	first	appeal	of	this	case	to	speculate	whether	Welton	
had	suffered	any	damages.32	While	 it	 is	 true	 that	street	did	not	
prove	 that	his	home	would	have	earned	 its	 full	estimated	value	
at	 the	 foreclosure	 sale,	 such	 proof	 is	 not	 needed	 to	 generate	 a	
reasonably	certain	estimate	of	his	damages.

(c)	Civil	Conspiracy
[17]	 Defendants	 next	 contend	 that	 the	 district	 court	 erred	 in	

finding	 in	 favor	 of	 street	 on	 his	 allegation	 of	 civil	 conspiracy.	
a	 civil	 conspiracy	 is	 a	 combination	 of	 two	 or	 more	 persons	
to	 accomplish	 by	 concerted	 action	 an	 unlawful	 or	 oppressive	
object,	 or	 a	 lawful	 object	 by	 unlawful	 or	 oppressive	 means.33	
Defendants	 argue	 that	 street’s	 civil	 conspiracy	 claim	 was	 defi-
cient	in	numerous	respects.

(i) Underlying Civil Violation
[18]	 First,	 defendants	 argue	 that	 they	 cannot	 be	 held	 liable	

for	a	civil	conspiracy	because	 they	did	not	commit	any	under-
lying	 violations.	 a	 civil	 conspiracy	 is	 only	 actionable	 if	 the	
alleged	conspirators	actually	committed	 some	underlying	mis-
conduct.34	but	as	set	forth	above,	we	affirm	the	district	court’s	
conclusion	 that	 defendants	 violated	 the	 Cpa	 and	 committed	
fraudulent	 misrepresentation.	 there	 are,	 therefore,	 multiple	
underlying	violations	to	support	a	claim	of	civil	conspiracy.

(ii) Specificity in Pleadings
[19]	 Defendants	 next	 argue	 that	 the	 district	 court	 erred	 in	

failing	 to	 recognize	 that	 street	 did	 not	 properly	 allege	 a	 civil	
conspiracy.	 to	 pursue	 a	 claim	 of	 civil	 conspiracy	 where,	 as	

31	 see	Pribil v. Koinzan,	266	Neb.	222,	665	N.W.2d	567	(2003).
32	 see	Eicher, supra note	1.
33	 Id.	 (citing	 Four R Cattle Co. v. Mullins,	 253	 Neb.	 133,	 570	 N.W.2d	 813	

(1997)).
34	 see	 Treptow Co. v. Duncan Aviation, Inc.,	 210	 Neb.	 72,	 313	 N.W.2d	 224	

(1981).



here,	 the	allegations	 involve	a	conspiracy	between	 the	corpora-
tion	 and	 its	 corporate	 employees,	 the	 petition	 must	 allege	 that	
the	latter	are	acting	outside	the	scope	of	their	authority	or	other	
than	in	the	normal	course	of	their	corporate	duties.35	Defendants	
believe	street	failed	to	do	so	in	his	pleadings	and	was	therefore	
estopped	from	pursuing	that	claim	at	trial.

but	the	portion	of	street’s	pleadings	which	set	forth	a	claim	
of	civil	conspiracy	is	identical	to	the	pleadings	filed	by	each	of	
the	other	plaintiffs	in	this	case.	In	disposing	of	defendants’	first	
appeal,	we	held	 that	such	 language	was	“sufficient	 to	set	 forth	
a	claim	of	conspiracy	among	all	three	defendants.”36

Defendants	attempt	to	escape	the	force	of	that	conclusion	by	
arguing	that	it	contradicts	our	decision	in	Upah v. Acona Bros. 
Co.37	In	Upah,	we	held	that	a	plaintiff	was	estopped	from	pur-
suing	a	civil	conspiracy	claim	due	to	a	deficiency	in	the	plead-
ings.	but	there	is	a	notable	difference	between	the	pleadings	at	
issue	here	and	the	pleadings	in	Upah.

In	 Upah,	 the	 pleadings	 alleged	 that	 defendants’	 wrong-
ful	 actions	 “‘were	 done	 within the	 scope	 of	 their	 corporate	
duties.’”38	 this	 presented	 an	 obvious	 problem	 because,	 as	
explained	 above,	 a	 claim	 of	 civil	 conspiracy	 requires	 exactly	
the	 opposite—an	 allegation	 that	 defendants’	 wrongful	 actions	
were	 done	 outside	 the scope	 of	 their	 authority.39	 but	 the	
pleadings	 involved	 in	 this	 case	 do	 not	 present	 such	 an	 inher-
ent	 contradiction.	the	 pleadings	 here	 allege	 that	 bloemer	 and	
Hollingshead	 used	 the	 Mid	 america	 corporate	 entity	 as	 their	
“alter	 ego”	 and	a	 “conduit”	 through	which	 they	defrauded	 the	
homeowners.	such	allegations	are	sufficient	to	support	a	claim	
of	civil	conspiracy.

35	 see	Dixon v. Reconciliation, Inc.,	206	Neb.	45,	291	N.W.2d	230	(1980).
36	 Eicher, supra note	1,	270	Neb.	at	381,	702	N.W.2d	at	805.
37	 Upah v. Ancona Bros. Co.,	 246	 Neb.	 585,	 521	 N.W.2d	 895	 (1994),	 dis-

approved in part on other grounds, Welsch v. Graves,	 255	 Neb.	 62,	 582	
N.W.2d	312	(1998).

38	 Id.	at	592,	521	N.W.2d	at	901	(emphasis	supplied).
39	 Eicher,	supra note	1.
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(iii) Proof Defendants Acted Outside Scope 
of Their Corporate Duties

Defendants’	 final	 argument	 regarding	 street’s	 civil	 conspir-
acy	claim	is	that	the	district	court	erred	in	finding	that	bloemer	
and	 Hollingshead	 acted	 outside	 the	 scope	 of	 their	 corporate	
duties.	 street’s	 claim	 depends	 on	 the	 same	 evidence	 the	 trial	
court	 used	 to	 conclude	 that	 bloemer	 and	 Hollingshead	 acted	
outside	 the	 scope	 of	 their	 corporate	 duties	 with	 respect	 to	 the	
other	 plaintiffs	 in	 this	 case.	 During	 the	 first	 appeal,	 we	 con-
cluded	 that	 such	 evidence	 “supports	 the	 allegation	 that	 the	
individual	defendants	acted	outside	any	legitimate	scope	of	cor-
porate	employment	by	utilizing	the	corporate	entity	as	part	of	a	
scheme	to	defraud	third	parties.”40	We	see	no	reason	to	change	
that	conclusion	now.

(d)	attorney	Fees
In	their	final	assignment,	defendants	contend	that	 the	district	

court	erred	 in	awarding	attorney	fees	 to	street.	as	was	 true	 for	
Welton,	 the	 district	 court	 initially	 awarded	 street	 attorney	 fees	
under	 the	 UDtpa,	 then	 issued	 an	 order	 nunc	 pro	 tunc	 clarify-
ing	that	it	meant	to	award	attorney	fees	pursuant	to	the	Cpa.	as	
noted	 above	 in	 our	 discussion	 of	 Welton’s	 attorney	 fee	 award,	
the	district	court	had	authority	to	issue	its	orders	nunc	pro	tunc	
under	 §	 25-2001(3).	 the	 district	 court	 did	 not	 err	 in	 awarding	
attorney	fees	to	street.

VI.	CoNCLUsIoN
We	 conclude	 that	 the	 district	 court	 did	 not	 err	 in	 resolving	

Welton’s	 claims.	 the	 court	 properly	 relied	 on	 Welton’s	 testi-
mony	 regarding	 his	 home’s	 fair	 market	 value	 when	 setting	 the	
amount	 of	 his	 damages.	 Moreover,	 the	 district	 court	 provided	
an	adequate	basis	for	its	award	of	attorney	fees	in	a	valid	order	
nunc	pro	tunc.

We	 also	 conclude	 that	 the	 district	 court	 properly	 handled	
street’s	 claims	 on	 remand.	as	 with	 the	 other	 plaintiffs	 in	 this	
case,	 the	 district	 court	 accurately	 concluded	 that	 defendants’	
actions	 amounted	 to	 a	 violation	of	 the	Cpa.	the	district	 court	

40	 Id.	at	381,	702	N.W.2d	at	805.



did	not	 err	 in	 finding	 that	street	 successfully	proved	a	 case	of	
fraudulent	 misrepresentation.	 similarly,	 the	 district	 court	 did	
not	 err	 in	 finding	 that	 defendants	 engaged	 in	 a	 civil	 conspir-
acy.	 the	 district	 court	 properly	 considered	 street’s	 testimony	
regarding	 his	 home’s	 fair	 market	 value	 in	 calculating	 street’s	
damages.	 Finally,	 as	 with	 Welton,	 the	 district	 court	 provided	
a	 proper	 basis	 for	 street’s	 attorney	 fee	 award	 in	 a	 valid	 order	
nunc	pro	tunc.

Having	concluded	that	the	district	court	did	not	err	in	resolv-
ing	 either	 Welton’s	 or	 street’s	 claims	 against	 defendants,	 we	
affirm	the	district	court’s	judgment.
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	 1. Statutes: Appeal and Error. statutory	 interpretation	 presents	 a	 question	 of	
law,	 and	 an	 appellate	 court	 resolves	 such	 issues	 independently	 of	 the	 lower	
court’s	conclusions.

	 2. Postconviction: Constitutional Law. the	 Nebraska	 postconviction	 act,	 Neb.	
rev.	 stat.	 §§	 29-3001	 to	 29-3004	 (reissue	 1995),	 is	 available	 to	 a	 defendant	
to	 show	 that	 his	 or	 her	 conviction	 was	 obtained	 in	 violation	 of	 his	 or	 her	
	constitutional	rights.

	 3. Postconviction: Constitutional Law: Proof. In	 a	 motion	 for	 postconviction	
relief,	 the	 defendant	 must	 allege	 facts	 which,	 if	 proved,	 constitute	 a	 denial	 or	
violation	of	his	or	her	rights	under	the	U.s.	or	Nebraska	Constitution,	causing	the	
judgment	against	the	defendant	to	be	void	or	voidable.

	 4. Postconviction: Constitutional Law: Proof: Records. an	 evidentiary	 hear-
ing	 on	 a	 motion	 for	 postconviction	 relief	 must	 be	 granted	 when	 the	 motion	
contains	 factual	 allegations	 which,	 if	 proved,	 constitute	 an	 infringement	 of	 the	
movant’s	 rights	 under	 the	 Nebraska	 or	 federal	 Constitution.	 However,	 if	 the	
motion	alleges	only	conclusions	of	fact	or	law,	or	the	records	and	files	in	the	case	
affirmatively	show	that	the	movant	is	entitled	to	no	relief,	no	evidentiary	hearing	
is	required.

	 5. Postconviction: Evidence. If	the	court	grants	an	evidentiary	hearing	in	a	postcon-
viction	 proceeding,	 it	 is	 obligated	 to	 determine	 the	 issues	 and	 make	 findings	 of	
fact	and	conclusions	of	law	with	respect	thereto.

	 6. Appeal and Error. an	appellate	court	may,	at	its	discretion,	discuss	issues	unnec-
essary	to	the	disposition	of	an	appeal	where	those	issues	are	likely	to	recur	during	
further	proceedings.
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	 7. Postconviction: Effectiveness of Counsel: Appeal and Error. Where	 a	 defen-
dant	 is	 denied	 his	 or	 her	 right	 to	 appeal	 because	 counsel	 fails	 to	 perfect	 an	
appeal,	the	proper	vehicle	for	the	defendant	to	seek	relief	is	through	the	Nebraska	
postconviction	act.

	 8. Postconviction: Jurisdiction: Effectiveness of Counsel: Appeal and Error. 
the	 power	 to	 grant	 a	 new	 direct	 appeal	 is	 implicit	 in	 Neb.	 rev.	 stat.	 §	 29-3001	
(reissue	 1995),	 and	 the	 district	 court	 has	 jurisdiction	 to	 exercise	 such	 a	 power	
where	 the	 evidence	 establishes	 a	 denial	 or	 infringement	 of	 the	 right	 to	 effective	
assistance	of	counsel	at	the	direct	appeal	stage	of	the	criminal	proceedings.

	 9. Right to Counsel: Effectiveness of Counsel: Presumptions: Appeal and Error. 
If	counsel	deficiently	fails	to	file	or	perfect	an	appeal	after	being	so	directed	by	the	
criminal	defendant	after	 a	 trial,	 conviction,	 and	 sentence,	prejudice	 to	 the	defen-
dant	 will	 be	 presumed	 under	 the	 test	 articulated	 in	 United States v. Cronic,	 466	
U.s.	648,	104	s.	Ct.	2039,	80	L.	ed.	2d	657	(1984),	and	need	not	be	proved	under	
the	 two-pronged	 test	 for	 determining	 ineffective	 assistance	 of	 counsel	 under	
Strickland v. Washington,	466	U.s.	668,	104	s.	Ct.	2052,	80	L.	ed.	2d	674	(1984).	
this	is	so	because	the	failure	to	perfect	an	appeal	results	 in	a	complete	denial	of	
the	assistance	of	counsel	at	a	critical	stage	of	the	criminal	proceeding.

10. Postconviction: Effectiveness of Counsel: Records: Appeal and Error. In	order	
to	raise	the	issue	of	 ineffective	assistance	of	 trial	counsel	where	appellate	counsel	
is	different	from	trial	counsel,	a	defendant	must	raise	on	direct	appeal	any	issue	of	
ineffective	assistance	of	trial	counsel	which	is	known	to	the	defendant	or	is	apparent	
from	the	record,	or	the	issue	will	be	procedurally	barred	on	postconviction	review.

11. Postconviction: Effectiveness of Counsel: Appeal and Error. a	 new	 direct	
appeal	 is	 not	 an	 appropriate	 postconviction	 remedy	 where	 a	 criminal	 defendant	
claims	that	appellate	counsel	was	ineffective	in	failing	to	raise	and	thus	preserve	a	
claim	of	ineffective	assistance	of	trial	counsel.	rather,	such	“layered	claims”	must	
be	fully	adjudicated	 in	 the	postconviction	proceeding	using	 the	 test	 in	Strickland 
v. Washington,	466	U.s.	668,	104	s.	Ct.	2052,	80	L.	ed.	2d	674	(1984),	for	deter-
mining	the	effectiveness	of	counsel.

appeal	from	the	District	Court	for	Douglas	County:	patricia 
a. laMberty,	 Judge.	 reversed	 and	 remanded	 for	 further	
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StephaN, J.
Following	 a	 jury	 trial	 in	 the	 district	 court	 for	 Douglas	

County,	rickey	L.	Jim	was	convicted	of	child	abuse	resulting	in	



death	and	sentenced	to	40	to	50	years	in	prison.	His	conviction	
and	sentence	were	affirmed	by	the	Nebraska	Court	of	appeals.1	
In	 this	 postconviction	 proceeding,	 Jim	 alleged	 that	 the	 attor-
ney	 who	 represented	 him	 on	 direct	 appeal	 was	 ineffective	 in	
failing	 to	 assign	 and	 thereby	 preserve	 his	 claim	 of	 ineffective	
assistance	 of	 trial	 counsel.	Without	 conducting	 an	 evidentiary	
hearing,	 the	 district	 court	 ordered	 a	 new	 direct	 appeal.	 We	
granted	the	state’s	petition	to	bypass.	We	conclude	that	the	dis-
trict	 court	 erred	 in	 ordering	 postconviction	 relief	 without	 first	
conducting	an	evidentiary	hearing	and	making	findings	of	 fact	
and	 conclusions	 of	 law.	We	 also	 conclude	 that	 because	 of	 the	
nature	of	Jim’s	postconviction	claim,	a	new	direct	appeal	is	not	
an	appropriate	form	of	postconviction	relief	even	if	Jim’s	claim	
is	 proved	 to	 have	 merit.	 We	 therefore	 reverse,	 and	 remand	 to	
the	district	court	for	further	proceedings.

baCkGroUND
the	 facts	 underlying	 Jim’s	 conviction	 are	 set	 forth	 in	 detail	

in	 the	 opinion	 of	 the	 Nebraska	 Court	 of	 appeals	 resolving	
Jim’s	 direct	 appeal2	 and	 need	 not	 be	 fully	 reiterated	 here.	 We	
summarize	 those	 facts	 which	 relate	 directly	 to	 this	 postconvic-
tion	proceeding.

Jim	 and	 Candice	 bryan	 resided	 together	 with	 bryan’s	
two	 minor	 children.	 emergency	 medical	 personnel	 found	 the	
deceased	 body	 of	 the	 younger	 child,	 Layne	 bryan	 banik,	
on	 the	 floor	 of	 his	 bedroom	 at	 approximately	 10:50	 a.m.	 on	
May	8,	2001.

Jim	was	arrested	on	august	23,	2001,	and	charged	with	child	
abuse	resulting	in	death.	During	its	opening	statement	at	Jim’s	
trial,	the	state	alluded	to	injuries	Layne	suffered	in	the	months	
prior	to	his	death.	Defense	counsel	objected,	and	opening	state-
ments	 were	 suspended	 while	 the	 court	 held	 a	 hearing	 on	 the	
admissibility	 of	 the	 prior	 injuries.	 the	 matter	 was	 resolved	
without	 a	 ruling	 because	 the	 state	 decided	 not	 to	 introduce	
evidence	of	prior	injuries.

	 1	 State v. Jim,	13	Neb.	app.	112,	688	N.W.2d	895	(2004).
	 2	 Id.
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During	 the	 trial,	 the	 state	 presented	 portions	 of	 videotaped	
interviews	police	conducted	with	Jim.	Defense	counsel	and	the	
prosecutor	 had	 agreed	 to	 redact	 a	 portion	 of	 one	 of	 the	 inter-
views	 in	 which	 Jim	 mentioned	 long	 bone	 fractures	 Layne	 had	
previously	sustained.	the	videotape	presented	to	the	jury,	how-
ever,	included	the	following	statement	by	Jim	to	police	officers,	
which	should	have	been	redacted	pursuant	to	the	parties’	agree-
ment:	 “Well	 now	 that	 you	 guys	 tell	 me	 his	 arm	 is	 broke,	 it’s	
something	you	know,	maybe	I	did	pull	his	arm	too	hard	or	you	
know,	 I’ve,	 if,	 if	 something	 like	 that	 happened,	 I	 didn’t	 mean	
for	it	to	happen	you	know.”

Jim’s	 counsel	 objected	 to	 this	 portion	 of	 the	 videotape	 and	
moved	 for	 a	 mistrial.	 He	 argued	 that	 while	 he	 believed	 the	
presentation	 of	 the	 redacted	 passage	 was	 inadvertent,	 it	 was	
nevertheless	 “extremely	 prejudicial.”	 the	 court	 stated	 that	 it	
was	 not	 inclined	 to	 grant	 the	 mistrial	 but	 would	 consider	 an	
appropriate	 admonition	 to	 the	 jury.	 after	 presentation	 of	 the	
videotaped	 interview	was	 completed,	 the	 court	 admonished	 the	
jury	as	follows:

[t]he	 Court	 gives	 the	 following	 admonition	 concerning	
audio-	 and	 videotaped	 statements	 made	 by	 the	 defendant	
to	police	officers.

During	 the	 course	of	 the	 interrogation	you	heard	 state-
ments	made	by	the	police	officers	to	the	defendant,	includ-
ing	statements	attributed	to	third	parties.	these	statements	
are	 not	 offered	 for	 the	 truth	 of	 the	 matter	 contained	 in	
those	 statements	 and	 shall	 not	 be	 considered	 by	 you	 for	
that	 purpose.	 they’re	 admitted	 solely	 to	 demonstrate	 the	
method	 of	 interrogation	 of	 the	 defendant	 and	 to	 put	 his	
statements	in	context.

at	 a	 bench	 conference	 held	 immediately	 following	 this	 admo-
nition,	 defense	 counsel	 advised	 the	 court	 that	 he	 elected	 to	
“rest	 on	 my	 motion	 for	 mistrial”	 and	 not	 request	 an	 additional	
admonishment	 regarding	 the	 inadvertent	 presentation	 of	 the	
redacted	passage,	because	he	believed	 that	any	such	admonish-
ment	 would	 necessarily	 highlight	 the	 prejudicial	 information.	
the	jury	returned	a	verdict	of	guilty,	and	Jim	was	convicted	and	
sentenced	as	noted	above.



Jim’s	 counsel	 on	 direct	 appeal	 was	 not	 the	 same	 attorney	
who	 had	 represented	 him	 at	 trial.	appellate	 counsel	 assigned	
several	 trial	 errors,	 including	 a	 claim	 that	 the	 district	 court	
erred	in	denying	Jim’s	motion	for	a	mistrial	following	the	inad-
vertent	 presentation	 of	 the	 redacted	 portion	 of	 the	 interview.3	
However,	 appellate	 counsel	 did	 not	 raise	 any	 issue	 of	 ineffec-
tive	assistance	of	trial	counsel.4

the	 Court	 of	 appeals	 affirmed	 the	 conviction,	 finding	 no	
merit	 in	any	of	 Jim’s	assignments	of	error.5	 In	concluding	 that	
the	 district	 court	 did	 not	 abuse	 its	 discretion	 in	 denying	 Jim’s	
motion	 for	 mistrial,	 the	 court	 reasoned	 that	 “the	 damaging	
effect	 of	 the	 statement	 was	 removed	 by	 the	 court’s	 instruction	
to	 the	 jury	 and	 no	 substantial	 miscarriage	 of	 justice	 actually	
occurred	.	.	.	nor	was	a	fair	trial	prevented.”6

Jim	 filed	 a	 motion	 for	 postconviction	 relief,	 arguing	 that	
his	 trial	 counsel	 was	 ineffective	 in	 several	 respects	 and	 also	
that	 his	 appellate	 counsel	 was	 ineffective	 in	 failing	 to	 assert	
and	 preserve	 his	 claim	 of	 ineffective	 assistance	 of	 trial	 coun-
sel	on	direct	appeal.	the	 record	 includes	no	 indication	 that	an	
evidentiary	 hearing	 was	 held.	 approximately	 6	 months	 after	
Jim’s	 motion	 was	 filed,	 the	 court	 entered	 an	 order	 finding,	
on	 the	 basis	 of	 its	 review	 of	 “the	 applicable	 pleadings,	 briefs,	
statutes,	 and	 case	 law[,]	 that	 said	 motion	 for	 post-conviction	
relief	 should	 be	 granted,	 and	 that	 [Jim]	 should	 be	 afforded	 a	
direct	appeal	 to	raise	 the	issue	of	 ineffective	assistance	of	 trial	
counsel.”	the	order	further	stated	that	Jim’s	“right	to	appeal	is	
reinstated”	and	gave	him	30	days	to	“submit	an	appeal.”

Jim	 filed	 a	 timely	 notice	 of	 appeal,	 and	 the	 state	
cross-appealed.

assIGNMeNts	oF	error
Jim	proceeds	as	if	he	were	before	this	court	on	a	direct	appeal.	

He	 assigns,	 restated,	 that	 his	 trial	 counsel	 was	 constitutionally	

	 3	 Id.
	 4	 Id.
	 5	 Id.
	 6	 Id.	at	131,	688	N.W.2d	at	912.
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ineffective	in	his	handling	of	the	inadvertent	presentation	of	the	
redacted	portions	of	his	videotaped	interview.

the	 state	 cross-appeals	 and	 assigns,	 restated	 and	 consoli-
dated,	 that	 the	 district	 court	 erred	 in	 granting	 postconviction	
relief	 without	 conducting	 an	 evidentiary	 hearing,	 in	 order-
ing	 a	 reinstated	 direct	 appeal,	 and	 in	 not	 dismissing	 Jim’s	
	postconviction	motion.

staNDarD	oF	reVIeW
[1]	the	dispositive	procedural	issues	presented	by	the	state’s	

cross-appeal	 arise	 under	 the	 Nebraska	 postconviction	 act.7	
statutory	 interpretation	 presents	 a	 question	 of	 law,	 and	 an	
appellate	court	 resolves	 such	 issues	 independently	of	 the	 lower	
court’s	conclusions.8

aNaLYsIs
the	 state’s	 cross-appeal	 raises	 two	 key	 procedural	 issues:	

first,	whether	a	district	court	may	grant	any	form	of	postconvic-
tion	 relief	 without	 first	 conducting	 an	 evidentiary	 hearing	 and	
making	 findings	 of	 fact	 and	 conclusions	 of	 law	 and,	 second,	
whether	a	new	direct	appeal	 is	an	appropriate	form	of	postcon-
viction	 relief	where	 a	direct	 appeal	was	 resolved	on	 its	merits,	
but	 the	 defendant	 subsequently	 claims	 that	 appellate	 counsel	
was	ineffective	in	not	raising	certain	issues	on	appeal.

evideNtiary heariNg

[2-5]	 the	 Nebraska	 postconviction	 act9	 is	 available	 to	 a	
defendant	 to	 show	 that	 his	 or	 her	 conviction	 was	 obtained	 in	
violation	 of	 his	 or	 her	 constitutional	 rights.10	 In	 a	 motion	 for	
postconviction	relief,	 the	defendant	must	allege	facts	which,	 if	
proved,	constitute	a	denial	or	violation	of	his	or	her	rights	under	
the	U.s.	or	Nebraska	Constitution,	causing	the	judgment	against	

	 7	 Neb.	rev.	stat.	§§	29-3001	to	29-3004	(reissue	1995).
	 8	 State v. Bossow,	274	Neb.	836,	744	N.W.2d	43	(2008);	State v. McKinney,	

273	Neb.	346,	730	N.W.2d	74	(2007).
	 9	 §§	29-3001	to	29-3004.
10	 State v. Marshall,	272	Neb.	924,	725	N.W.2d	834	(2007);	State v. McDermott,	

267	Neb.	761,	677	N.W.2d	156	(2004).



the	defendant	to	be	void	or	voidable.11	When	a	verified	motion	
for	postconviction	relief	is	filed	in	the	court	which	imposed	the	
sentence,	the	act	requires	a	form	of	judicial	triage:

Unless	the	motion	and	the	files	and	records	of	the	case	
show	 to	 the	 satisfaction	 of	 the	 court	 that	 the	 prisoner	 is	
entitled	to	no	relief,	the	court	shall	cause	notice	thereof	to	
be	 served	 on	 the	 county	 attorney,	 grant	 a	 prompt	 hearing	
thereon,	 determine	 the	 issues	 and	 make	 findings	 of	 fact	
and	conclusions	of	law	with	respect	thereto.12

Under	 the	act,	an	evidentiary	hearing	on	a	motion	for	postcon-
viction	relief	must	be	granted	when	the	motion	contains	factual	
allegations	 which,	 if	 proved,	 constitute	 an	 infringement	 of	 the	
movant’s	 rights	 under	 the	 Nebraska	 or	 federal	 Constitution.13	
However,	 if	 the	 motion	 alleges	 only	 conclusions	 of	 fact	 or	
law,	 or	 the	 records	 and	 files	 in	 the	 case	 affirmatively	 show	
that	 the	 movant	 is	 entitled	 to	 no	 relief,	 no	 evidentiary	 hear-
ing	 is	 required.14	 If	 the	 court	 grants	 an	 evidentiary	 hearing	 in	
a	 postconviction	 proceeding,	 it	 is	 obligated	 to	 “determine	 the	
issues	 and	 make	 findings	 of	 fact	 and	 conclusions	 of	 law	 with	
respect	thereto.”15

Here,	 the	district	court	granted	postconviction	relief	without	
first	conducting	an	evidentiary	hearing	and	making	findings	of	
fact	and	conclusions	of	law.	that	is	not	permitted	by	the	act	and	
constitutes	reversible	error.	the	state	argues	on	cross-appeal	that	
the	district	court	erred	in	not	dismissing	the	motion	for	postcon-
viction	relief	on	the	ground	that	the	files	and	records	established	
that	 Jim	 was	 not	 entitled	 to	 postconviction	 relief	 because	 it	
contained	 only	 conclusory	 allegations	 of	 ineffective	 assistance	
of	counsel.	Jim	replies	in	his	brief	that	the	order	granting	post-
conviction	relief	was	“submitted	by	the	parties	and	approved	by	

11	 State v. Harris,	274	Neb.	40,	735	N.W.2d	774	(2007);	State v. Moore,	272	
Neb.	71,	718	N.W.2d	537	(2006).

12	 §	29-3001.
13	 see,	id.;	State v. McLeod,	274	Neb.	566,	741	N.W.2d	664	(2007).
14	 State v. Reeves,	258	Neb.	511,	604	N.W.2d	151	(2000).
15	 §	29-3001;	State v. Costanzo,	235	Neb.	126,	454	N.W.2d	283	(1990).

	 state	v.	JIM	 487

	 Cite	as	275	Neb.	481



488	 275	Nebraska	reports

the	District	Court.”16	the	nature	of	the	submission	by	the	parties	
is	not	apparent	from	the	record,	which	includes	only	the	bill	of	
exceptions	from	the	original	criminal	proceeding.

We	 note	 that	 the	 Nebraska	 Court	 of	 appeals	 has	 recently	
decided	 a	 case	 involving	 a	 similar	 procedural	 issue.	 In	 State 
v. Murphy,17	 the	 defendant	 did	 not	 file	 a	 timely	 appeal	 follow-
ing	 her	 conviction.	 In	 a	 subsequent	 postconviction	 proceeding,	
she	and	the	state	stipulated	that	she	should	be	permitted	to	file	
an	 appeal	 and	 the	 district	 court	 entered	 an	 order	 granting	 the	
stipulation	and	permitting	 the	appeal	 to	be	filed.	the	record	on	
appeal	 included	 the	 stipulation	 and	 order	 but	 did	 not	 include	
the	motion	for	postconviction	relief.	the	only	record	before	the	
Court	 of	appeals	 was	 a	 stipulation	 that	 provided	 no	 facts	 per-
taining	 to	 any	 claimed	 deprivation	 of	 constitutional	 rights,	 but,	
rather,	 “only	 the	 bare	 conclusory	 agreement	 that	 ‘an	 appeal’	
be	 allowed,”	 and	 the	 order	 of	 the	 district	 court	 implementing	
the	 stipulation.18	 Noting	 that	 parties	 cannot	 stipulate	 to	 matters	
of	 law,	 the	Court	 of	appeals	held	 that	 “the	 stipulation	was	not	
sufficient	 to	 invoke	 the	 district	 court’s	 jurisdiction	 pursuant	 to	
the	 postconviction	 statute	 and	 constituted	 an	 invalid	 attempt	 to	
extend	the	time	for	appeal.”19	the	court	concluded	that	it	there-
fore	lacked	appellate	jurisdiction	and	dismissed	the	appeal.

this	 case	 differs	 from	 Murphy in	 that	 the	 record	 includes	
a	 verified	 motion	 for	 postconviction	 relief.	 the	 filing	 of	 this	
motion	was	sufficient	to	invoke	the	court’s	subject	matter	juris-
diction	 under	 the	 Nebraska	 postconviction	 act.	 but	 the	 court	
erred	 in	 the	 exercise	 of	 its	 jurisdiction	 by	 granting	 postconvic-
tion	 relief	without	 conducting	an	evidentiary	hearing	and	mak-
ing	findings	of	fact	and	conclusions	of	law.

the	 determination	 of	 whether	 a	 motion	 for	 postconviction	
relief	 alleges	 facts	 which,	 if	 proved,	 would	 entitle	 the	 movant	
to	 relief	 should	 be	 made	 in	 the	 first	 instance	 by	 the	 district	
court.	 because	 of	 the	 unusual	 procedural	 route	 by	 which	 this	

16	 reply	brief	for	appellant	at	2.
17	 State v. Murphy,	15	Neb.	app.	398,	727	N.W.2d	730	(2007).
18	 Id.	at	404,	727	N.W.2d	at	735.
19	 Id.



appeal	 comes	 before	 this	 court,	 we	 cannot	 be	 certain	 that	 this	
issue	was	ever	addressed	by	the	district	court.	thus,	on	remand,	
the	district	court	should	determine	the	sufficiency	of	Jim’s	fac-
tual	 allegations	 and	 whether	 the	 files	 and	 records	 of	 the	 case	
affirmatively	show	that	he	is	entitled	to	no	relief.	If	the	factual	
allegations	 are	 sufficient	 and	 are	 not	 refuted	 by	 the	 files	 and	
records,	 the	 court	 should	 conduct	 an	 evidentiary	 hearing	 and	
make	 findings	 of	 fact	 and	 conclusions	 of	 law	 with	 respect	 to	
the	merits	of	Jim’s	postconviction	claims.

NeW direct appeal

[6]	 an	 appellate	 court	 may,	 at	 its	 discretion,	 discuss	 issues	
unnecessary	 to	 the	 disposition	 of	 an	 appeal	 where	 those	 issues	
are	 likely	 to	 recur	 during	 further	 proceedings.20	 because	 we	
reverse,	 and	 remand	 this	 cause	 for	 further	 proceedings	 which	
may	 result	 in	 an	 order	 of	 postconviction	 relief,	 we	 address	 the	
state’s	 argument	 that	 a	 “reinstated”	 or	 “new”	 direct	 appeal	
would	be	 an	 inappropriate	 form	of	postconviction	 relief	 in	 this	
case	under	any	circumstance.

[7-9]	Where	a	defendant	 is	denied	his	or	her	 right	 to	appeal	
because	 counsel	 fails	 to	 perfect	 an	 appeal,	 the	 proper	 vehi-
cle	 for	 the	 defendant	 to	 seek	 relief	 is	 through	 the	 Nebraska	
postconviction	act.21	the	specific	 relief	 in	 this	circumstance	 is	
a	 “new	 direct	 appeal,”	 rather	 than	 a	 “reinstated	 appeal.”22	 the	
power	 to	 grant	 a	 new	 direct	 appeal	 is	 implicit	 in	 §	 29-3001,	
and	 the	district	 court	 has	 jurisdiction	 to	 exercise	 such	a	power	
where	 the	 evidence	 establishes	 a	 denial	 or	 infringement	 of	 the	
right	to	effective	assistance	of	counsel	at	the	direct	appeal	stage	
of	the	criminal	proceedings.23	thus,	we	held	in	State v. Trotter24	

20	 State v. Kula,	260	Neb.	183,	616	N.W.2d	313	(2000).
21	 State v. Meers,	 267	Neb.	27,	671	N.W.2d	234	 (2003);	State v. Caddy,	 262	

Neb.	38,	628	N.W.2d	251	(2001).
22	 State v. McCracken,	 259	 Neb.	 1049,	 615	 N.W.2d	 882	 (2000)	 (published	

order).
23	 see,	 State v. Bishop,	 263	 Neb.	 266,	 639	 N.W.2d	 409	 (2002);	 State v. 

McCracken,	 260	 Neb.	 234,	 615	 N.W.2d	 902	 (2000),	 abrogated on other 
grounds,	State v. Thomas,	262	Neb.	985,	637	N.W.2d	632	(2002).

24	 State v. Trotter,	259	Neb.	212,	609	N.W.2d	33	(2000).
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that	if	counsel	deficiently	fails	to	file	or	perfect	an	appeal	after	
being	so	directed	by	the	criminal	defendant	after	a	trial,	convic-
tion,	and	sentence,	prejudice	to	the	defendant	will	be	presumed	
under	the	test	articulated	in	United States v. Cronic,25	and	need	
not	be	proved	under	the	two-pronged	test	for	determining	inef-
fective	 assistance	 of	 counsel	 under	 Strickland v. Washington.26	
this	 is	 so	 because	 the	 failure	 to	 perfect	 an	 appeal	 results	 in	 a	
complete	 denial	 of	 the	 assistance	 of	 counsel	 at	 a	 critical	 stage	
of	the	criminal	proceeding.27

[10]	 but	 this	 is	 not	 such	 a	 case.	 Jim’s	 appellate	 counsel	
perfected	a	direct	appeal	from	his	conviction	and	sentence,	and	
the	 Court	 of	appeals	 resolved	 all	 the	 issues	 presented	 by	 that	
appeal.	Jim’s	postconviction	claim	is	that	appellate	counsel	was	
ineffective	 in	failing	to	raise	 the	additional	 issue	of	 ineffective	
assistance	 of	 trial	 counsel.	 such	 a	 failure	 can	 have	 significant	
consequences,	 because	 under	 Nebraska	 law,	 in	 order	 to	 raise	
the	issue	of	ineffective	assistance	of	trial	counsel	where	appel-
late	 counsel	 is	 different	 from	 trial	 counsel,	 a	 defendant	 must	
raise	on	direct	appeal	any	issue	of	ineffective	assistance	of	trial	
counsel	 which	 is	 known	 to	 the	 defendant	 or	 is	 apparent	 from	
the	 record,	 or	 the	 issue	 will	 be	 procedurally	 barred	 on	 post-
conviction	review.28	Jim	does	not	claim	that	he	was	completely	
denied	 the	effective	assistance	of	 counsel	on	appeal,	 only	 that	
counsel	failed	to	raise	one	specific	issue.

In	State v. Meers,29	we	held	that	a	new	direct	appeal	was	not	
an	 appropriate	 form	 of	 relief	 as	 to	 a	 postconviction	 claim	 of	
ineffective	assistance	of	 trial	counsel	occurring	prior	 to	convic-
tion.	We	noted	that	in	such	cases,	a	convicted	defendant	has	not	
been	 completely	deprived	of	 a	direct	 appeal,	 and	 that	 allowing	

25	 United States v. Cronic,	 466	U.s.	648,	104	s.	Ct.	2039,	80	L.	ed.	2d	657	
(1984).

26	 Strickland v. Washington,	466	U.s.	668,	104	s.	Ct.	2052,	80	L.	ed.	2d	674	
(1984).

27	 see	 State v. Trotter,	 supra	 note	 24.	 see,	 also, Castellanos v. U.S.,	 26	 F.3d	
717	 (7th	Cir.	1994)	 (approved	 in	Roe v. Flores-Ortega,	528	U.s.	470,	120	
s.	Ct.	1029,	145	L.	ed.	2d	985	(2000)).

28	 State v. Molina,	271	Neb.	488,	713	N.W.2d	412	(2006).
29	 see	State v. Meers,	supra	note	21.



a	 new	 direct	 appeal	 would	 not	 achieve	 the	 objective	 of	 restor-
ing	 the	 convicted	 defendant’s	 rights	 and	 status	 at	 the	 time	 of	
counsel’s	deficient	performance.

[11]	 the	 same	 reasoning	 applies	 here.	 We	 hold	 that	 a	 new	
direct	appeal	is	not	an	appropriate	postconviction	remedy	where	
a	criminal	defendant	claims	 that	appellate	counsel	was	 ineffec-
tive	 in	 failing	 to	 raise	 and	 thus	 preserve	 a	 claim	 of	 ineffective	
assistance	of	trial	counsel.	rather,	such	“layered	claims”30	must	
be	fully	adjudicated	 in	 the	postconviction	proceeding	using	 the	
Strickland v. Washington31	test	for	determining	the	effectiveness	
of	counsel.	In	this	type	of	claim,	evaluation	of	the	performance	
of	 appellate	 counsel	 necessarily	 requires	 an	 evaluation	 of	 the	
performance	 of	 trial	 counsel,	 because	 appellate	 counsel	 could	
not	 have	 been	 ineffective	 in	 failing	 to	 raise	 a	 nonmeritorious	
claim	 that	 trial	 counsel	 was	 ineffective.32	 If	 a	 court	 determines	
that	 appellate	 counsel	 was	 ineffective	 in	 failing	 to	 raise	 a	
meritorious	 claim	 of	 ineffective	 assistance	 of	 trial	 counsel,	 the	
appropriate	 postconviction	 remedy	 would	 be	 to	 vacate	 and	 set	
aside	 the	 judgment	and	either	discharge,	 resentence,	or	grant	 a	
new	trial	as	may	be	appropriate	to	the	specific	claim.33

CoNCLUsIoN
For	 the	 reasons	 discussed,	 we	 reverse	 the	 judgment	 of	 the	

district	 court	 and	 remand	 the	 cause	 for	 further	 proceedings	
consistent	with	this	opinion.
 reverSed aNd reMaNded for 
 further proceediNgS.

30	 State v. Jackson, ante p.	434,	747	N.W.2d	418	(2008).
31	 Strickland v. Washington,	supra	note	26.
32	 State v. Jackson, supra	 note	 30;	 State v. Al-Zubaidy,	 263	 Neb.	 595,	 641	

N.W.2d	362	 (2002);	State v. Bishop, supra	 note	23;	State v. Williams,	 259	
Neb.	234,	609	N.W.2d	313	(2000).

33	 §	29-3001.	see	State v. Bishop,	supra	note	23.
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doNNa SchWartz, appellee aNd croSS-appellaNt, v. 
rodNey SchWartz, appellaNt aNd croSS-appellee.

747	N.W.2d	400

Filed	april	18,	2008.				No.	s-06-1271.

	 1. Modification of Decree: Appeal and Error. Modification	of	a	dissolution	decree	
is	a	matter	entrusted	to	the	discretion	of	the	trial	court,	whose	order	is	reviewed	de	
novo	on	 the	 record,	 and	which	will	be	affirmed	absent	 an	abuse	of	discretion	by	
the	trial	court.

	 2. Contempt: Final Orders: Appeal and Error. an	 appellate	 court,	 reviewing	 a	
final	judgment	or	order	in	a	contempt	proceeding,	reviews	for	errors	appearing	on	
the	record.

	 3. Attorney Fees: Appeal and Error. on	appeal,	 a	 trial	 court’s	 decision	 awarding	
or	denying	attorney	fees	will	be	upheld	absent	an	abuse	of	discretion.

	 4. Actions: Pleadings. the	nature	of	an	action,	whether	 legal	or	equitable,	 is	deter-
minable	 from	its	main	object,	as	disclosed	by	 the	averments	of	 the	pleadings	and	
the	relief	sought.

	 5. Divorce: Modification of Decree: Property Settlement Agreements: Pensions. 
Where	parties	to	a	divorce	action	voluntarily	execute	a	property	settlement	agree-
ment	which	 is	approved	by	 the	dissolution	court	and	 incorporated	 into	a	divorce	
decree	from	which	no	appeal	is	taken,	provisions	dealing	with	division	of	pension	
benefits	 will	 not	 thereafter	 be	 vacated	 or	 modified	 in	 the	 absence	 of	 fraud	 or	
gross	inequity.

	 6. Property Division. the	purpose	of	a	property	division	is	 to	distribute	the	marital	
assets	equitably	between	the	parties.

	 7. Divorce: Property Division: Pensions. In	dissolution	proceedings,	 the	 trial	court	
has	broad	discretion	in	valuing	and	dividing	pension	rights	between	the	parties.

	 8. Judgments: Words and Phrases. an	 abuse	 of	 discretion	 occurs	 when	 a	 trial	
court’s	decision	is	based	upon	reasons	that	are	untenable	or	unreasonable	or	 if	 its	
action	is	clearly	against	justice	or	conscience,	reason,	and	evidence.

	 9. Contempt. When	a	party	 to	 an	 action	 fails	 to	 comply	with	 an	order	of	 the	 court	
made	for	the	benefit	of	the	opposing	party,	such	act	is	ordinarily	a	civil	contempt,	
which	requires	willful	disobedience	as	an	essential	element.

10. Contempt: Words and Phrases. “Willful”	 means	 the	 violation	 was	 committed	
intentionally,	with	knowledge	that	the	act	was	in	violation	of	the	court	order.

11. Contempt: Proof. a	 party’s	 contempt	 must	 be	 established	 by	 proof	 beyond	 a	
reasonable	doubt.

appeal	from	the	District	Court	for	Lancaster	County:	SteveN 
d. burNS,	Judge.	affirmed.

robert	b.	Creager,	of	anderson,	Creager	&	Wittstruck,	p.C.,	
for	appellant.

Jane	F.	Langan,	of	rembolt	Ludtke,	L.L.p.,	for	appellee.



Wright, coNNolly, gerrard, StephaN, MccorMack, and 
Miller-lerMaN, JJ.

Wright,	J.
NatUre	oF	Case

the	district	court	entered	a	decree	 in	January	1999,	dissolv-
ing	 the	marriage	of	Donna	schwartz	 and	rodney	schwartz.	 In	
2005,	 Donna	 alleged	 that	 rodney’s	 military	 pension	 was	 not	
being	 properly	 divided,	 and	 after	 a	 trial,	 the	 court	 entered	 an	
order	effecting	a	division	of	the	pension	that	was	different	than	
the	 decree.	 the	 main	 issue	 is	 whether	 the	 court	 could	 modify	
the	dissolution	decree.

sCope	oF	reVIeW
[1]	Modification	of	a	dissolution	decree	is	a	matter	entrusted	

to	 the	 discretion	 of	 the	 trial	 court,	 whose	 order	 is	 reviewed	 de	
novo	on	the	record,	and	which	will	be	affirmed	absent	an	abuse	
of	discretion	by	the	trial	court.	Gruber v. Gruber,	261	Neb.	914,	
626	N.W.2d	582	 (2001).	an	abuse	of	discretion	occurs	when	a	
trial	 court’s	 decision	 is	 based	 upon	 reasons	 that	 are	 untenable	
or	unreasonable	or	if	its	action	is	clearly	against	justice	or	con-
science,	reason,	and	evidence.	Zahl v. Zahl,	273	Neb.	1043,	736	
N.W.2d	365	(2007).

[2]	an	 appellate	 court,	 reviewing	 a	 final	 judgment	 or	 order	
in	 a	 contempt	 proceeding,	 reviews	 for	 errors	 appearing	 on	 the	
record.	 Klinginsmith v. Wichmann,	 252	 Neb.	 889,	 567	 N.W.2d	
172	 (1997).	 When	 reviewing	 a	 judgment	 for	 errors	 appearing	
on	 the	 record,	 the	 inquiry	 is	 whether	 the	 decision	 conforms	
to	 the	 law,	 is	 supported	 by	 competent	 evidence,	 and	 is	 neither	
arbitrary,	capricious,	nor	unreasonable.	Id.

[3]	 on	 appeal,	 a	 trial	 court’s	 decision	 awarding	 or	 denying	
attorney	 fees	will	 be	upheld	 absent	 an	 abuse	of	discretion.	see	
Hoshor v. Hoshor,	254	Neb.	743,	580	N.W.2d	516	(1998).

FaCts
on	January	8,	1999,	the	marriage	of	Donna	and	rodney	was	

dissolved	pursuant	to	a	decree	that	incorporated	a	property	set-
tlement	agreement	dividing	the	marital	estate.	In	the	agreement,	
the	parties	 agreed	 that	 an	attached	qualified	domestic	 relations	
order	 (QDro)	 dividing	 rodney’s	 military	 retirement	 account	
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should	 be	 entered.	 the	 agreement	 stated	 that	 the	 proposed	
QDro	should	provide	Donna	43	percent	of	rodney’s	monthly	
military	 retirement	 benefits	 and	 make	 her	 the	 beneficiary	 of	
the	 survivor	 benefit	 plan	 (sbp).	 the	 document	 specified	 that	
the	 parties	 had	 chosen	 the	 survivor	 benefit	 for	 Donna	 in	 lieu	
of	 an	 equal	 50-percent	 distribution	 of	 the	 monthly	 benefits.	
the	 agreement	 further	 provided	 that	 the	 proposed	 QDro	 was	
attached	 and	 marked	 as	 an	 exhibit.	 However,	 unknown	 to	 the	
parties,	 the	 proposed	 QDro	 was	 not	 entered	 by	 the	 district	
court,	though	it	appeared	in	the	file.

We	 pause	 here	 to	 note	 that	 although	 the	 parties	 and	 the	
district	 court	 refer	 to	 this	 order	 as	 a	 QDro,	 the	 order	 is	 actu-
ally	 a	military	 court	order,	which	 is	 the	military’s	version	of	 a	
QDro.	 to	 prevent	 confusion,	 we	 will	 also	 refer	 to	 the	 order	
as	a	QDro.

the	 proposed	 QDro	 was	 sent	 to	 the	 Defense	 Finance	 and	
accounting	 service	 (DFas)	 office	 in	 January	 1999,	 immedi-
ately	following	the	district	court’s	entry	of	the	decree	and	prop-
erty	 settlement	 agreement.	 In	 a	 letter	 dated	 January	 21,	 1999,	
the	Denver,	Colorado,	DFas	office	informed	rodney	that	it	had	
received	 a	 QDro	 pertaining	 to	 his	 divorce	 and	 that	 in	 order	
to	 comply	 with	 this	 order,	 the	 DFas	 needed	 him	 to	 complete	
“arpC	Form	64,	rCsbp	election	Change,”	and	“arpC	Form	
14,	rCsbp	election	statement	 for	Former	spouse	Coverage.”	
Donna	 was	 required	 to,	 and	 did,	 complete	 a	 form	 14.	 rodney	
also	completed	a	form	14,	but	he	testified	that	he	did	not	com-
plete	 a	 form	 64	 because	 the	 DFas	 indicated	 to	 him	 that	 the	
form	was	a	change	of	beneficiary	form	and	the	decree	provided	
that	he	was	to	keep	Donna	as	the	beneficiary.

Donna	testified	that	she	corresponded	with	the	DFas	regard-
ing	 the	 QDro	 and	 that	 the	 DFas	 informed	 her	 that	 she	 had	
taken	 all	 steps	 necessary	 to	 entitle	 her	 to	 the	 military	 retire-
ment	benefits.	she	further	 testified	 the	DFas	told	her	 that	she	
was	 to	 contact	 that	 office	 again	 6	 months	 prior	 to	 rodney’s	
60th	 birthday—the	 date	 he	 was	 entitled	 to	 begin	 receiving	
retirement	 benefits—to	 provide	 the	 office	 with	 her	 current	
	mailing	address.

after	this	correspondence	with	the	DFas,	the	parties	believed	
the	 proposed	 QDro	 had	 been	 approved	 by	 the	 DFas	 because	



they	heard	nothing	more	 from	 the	DFas.	rodney	continued	 in	
his	 duties	 with	 the	 air	 Force	 for	 an	 additional	 3	 months	 and	
retired	on	april	30,	1999.

However,	when	Donna	contacted	the	DFas	in	March	2004—6	
months	before	rodney’s	retirement	benefits	were	 to	start—she	
was	 informed	 that	 the	 military	 had	 no	 record	 of	 the	 QDro.	
Donna	 worked	 to	 resolve	 the	 matter,	 but	 in	 the	 meantime,	
rodney	 was	 required	 to	 designate	 a	 beneficiary	 of	 the	 sbp	
in	his	 retirement	 application.	rodney	 testified	 that	 he	 selected	
Donna	as	the	beneficiary,	but	that	the	military	denied	his	request.	
He	stated	the	military	told	him	that	he	had	the	option	of	either	
electing	 his	 current	 wife—rodney	 had	 remarried	 in	 2000—as	
the	beneficiary	and	 later	petitioning	for	a	change	or	 losing	 the	
opportunity	 to	 designate	 a	 beneficiary	 forever.	 Consequently,	
rodney	chose	to	elect	his	current	wife	as	the	beneficiary	of	the	
sbp.	However,	rodney	has	since	been	unsuccessful	in	changing	
the	beneficiary	from	his	current	wife	to	Donna.

Donna	 has	 also	 been	 unsuccessful	 in	 changing	 the	 sbp,	
though	as	of	the	time	of	trial,	she	was	still	trying.	additionally,	
she	 was	 unsuccessful	 in	 her	 attempt	 to	 enter	 the	 proposed	
QDro	 with	 the	 DFas,	 though	 not	 because	 the	 district	 court	
had	 not	 entered	 or	 signed	 it,	 but,	 rather,	 because	 the	 QDro	
awarded	her	43	percent	of	rodney’s	 retirement	“as	of	 the	date	
of	 the	 Decree”	 and	 the	 DFas	 stated	 that	 it	 had	 no	 way	 of	
determining	 that	 amount.	the	 DFas	 informed	 Donna	 that	 she	
needed	to	obtain	a	clarifying	order	that	awarded	her	a	fixed	dol-
lar	amount	or	a	percentage	of	rodney’s	retirement	pay.

In	october	2004,	rodney	began	receiving	his	military	retire-
ment	 benefits.	 He	 did	 not	 forward	 any	 of	 the	 payments	 from	
2004	 to	 Donna	 and	 only	 began	 forwarding	 a	 portion	 of	 the	
2005	payments	after	this	action	was	filed.

In	august	2005,	Donna	filed	a	verified	motion	to	show	cause	
why	rodney	 should	not	be	held	 in	 contempt	of	 the	decree	 for	
(1)	 failing	 to	 provide	 her	 with	 amounts	 already	 received	 that	
should	 have	 been	 set	 aside	 to	 her,	 (2)	 not	 making	 appropriate	
arrangements	to	retain	her	as	the	sbp	beneficiary,	(3)	purpose-
fully	 reducing	 his	 benefits	 by	 taking	 disability,	 and	 (4)	 refus-
ing	 to	 deliver	 necessary	 and	 requested	 documents	 regarding	
the	 account.	 In	 her	 motion,	 she	 sought,	 among	 other	 things,	
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	equitable	relief	 in	 the	form	of	an	award	modifying	her	 interest	
in	rodney’s	military	retirement	benefits	 from	43	 to	50	percent	
if	she	could	not	be	designated	as	the	beneficiary	of	the	sbp.

In	 october	 2005,	 Donna	 filed	 a	 motion	 to	 determine	 the	
parties’	 rights	 and	 interests	 to	 the	 military	 retirement	 benefits.	
In	her	motion,	she	prayed	that	the	district	court	enter	a	clarify-
ing	order	consistent	with	 the	DFas’	requirements	for	 the	entry	
of	 a	 QDro	 and	 “to	 the	 extent	 any	 benefit	 contemplated	 to	 be	
received	by	[Donna]	is	no	longer	available,	that	the	Court	enter	
an	 appropriate	 order	 requiring	 [rodney]	 to	 provide	 an	 equiva-
lent	 substitute	 performance.”	 rodney	 responded	 to	 Donna’s	
motion,	asking	the	court	to	“stay	within	its	jurisdictional	limits	
in	regards	to	the	Decree	which	was	entered	herein.”

the	district	court	consolidated	Donna’s	motions	for	hearing.	
at	the	hearing,	the	parties	presented	evidence	on	what	terms	the	
QDro	should	 include,	and	on	June	2,	2006,	 the	court	entered	
a	memorandum	regarding	 the	QDro.	the	court	 found,	among	
other	 things,	 that	 based	 on	 the	 evidence	 before	 it,	 the	 court	
could	not	find	fault	on	the	part	of	either	of	the	parties	which	led	
to	 rodney’s	 inability	 to	 name	 Donna	 as	 the	 surviving	 spouse	
and,	consequently,	the	parties	should	bear	the	impact	of	the	loss	
of	this	benefit	between	them.	the	court	determined	that	Donna	
should	receive	the	benefit	of	the	cost	of	living	and	other	adjust-
ments	that	are	made	to	the	pension	from	time	to	time.	the	court	
then	directed	the	parties	to	calculate	the	amounts	which	rodney	
should	have	 already	paid	Donna	and	 to	 submit	 the	 calculation	
to	the	court	at	the	time	the	new	QDro	was	submitted.

on	 august	 24,	 2006,	 the	 district	 court	 entered	 an	 order	
dividing	 rodney’s	 military	 retirement	 benefits	 in	 which	 it	 (1)	
awarded	 Donna	 $11,336.21	 for	 unpaid	 amounts	 of	 retirement	
pay	at	an	interest	rate	of	7.297	percent,	(2)	required	the	parties	
to	 pay	 their	 own	 attorney	 fees,	 and	 (3)	 held	 that	 all	 terms	 and	
provisions	 of	 the	 decree	 not	 in	 direct	 conflict	 with	 this	 order	
should	remain	in	full	force	and	effect.

the	 district	 court	 also	 entered	 an	 “order	 Dividing	 Military	
retirement”	that	replaced	the	proposed	QDro.	In	the	order,	the	
court	 ignored	 the	 point-value	 method	 the	 parties	 argued	 at	 the	
hearing	and	instead	calculated	Donna’s	share	to	be	50	percent.



rodney	 filed	 a	 motion	 for	 new	 trial,	 requesting	 the	 dis-
trict	 court	 to	 reconsider	 numerous	 provisions	 of	 the	 orders,	
including	 the	 interest	 rate	 and	 the	 percentage	 of	 Donna’s	
share	 of	 the	 military	 retirement	 benefits.	 after	 a	 hearing	 on	
the	 motion,	 the	 court	 entered	 an	 “amended	 order	 Dividing	
Military	retirement”	in	which	it	addressed	several	of	rodney’s	
concerns,	 but	 it	 did	 not	 change	 either	 the	 interest	 rate	 or	 the	
percentage	 of	 Donna’s	 share.	 the	 court	 found	 that	 the	 order	
represented	an	equitable	distribution.

assIGNMeNts	oF	error
rodney	 assigns	 three	 errors:	 (1)	 the	 district	 court	 lacked	

jurisdiction	to	enter	a	QDro	not	in	accordance	with	the	origi-
nal	 decree	 and	 property	 settlement	 agreement;	 (2)	 the	 district	
court	abused	its	discretion	in	entering	a	QDro	that	varied	from	
the	terms	of	the	original	decree	and	property	settlement	agree-
ment	and	was	inconsistent	with	federal	law;	and	(3)	the	district	
court	abused	its	discretion	in	not	including	in	said	order,	provi-
sions	that	are	material	and	necessary	to	the	proper	implementa-
tion	of	the	order	by	the	military.

Donna	 cross-appeals	 and	 assigns	 three	 errors:	 the	 district	
court	erred	(1)	in	not	holding	rodney	in	civil	contempt	for	fail-
ing	or	 refusing	 to	 (a)	 take	proper	 steps	 to	ensure	Donna	would	
receive	direct	payment	for	her	share	of	rodney’s	military	retire-
ment	 or	 make	 those	 payments	 to	 Donna	 directly	 and	 (b)	 take	
proper	 steps	 to	 maintain	 Donna	 as	 the	 beneficiary	 of	 the	 sbp	
in	connection	with	the	military	retirement;	(2)	in	deducting	one-
half	 of	 the	 sbp	 premium	 from	 Donna’s	 share	 of	 the	 military	
retirement;	and	(3)	in	failing	to	award	Donna	attorney	fees.

aNaLYsIs
rodney’s	 entire	 argument	 rests	 on	 the	 premise	 that	 the	 dis-

trict	 court	 “modified”	 the	 property	 settlement	 agreement	 when	
it	entered	an	order	dividing	the	military	retirement	benefits	that	
varied	 from	 the	 terms	of	 the	proposed	QDro	agreed	 to	by	 the	
parties.	 Under	 Nebraska	 law,	 a	 district	 court	 can	 modify	 the	
division	of	pension	benefits,	upon	application,	notice,	and	hear-
ing,	 if	 the	 failure	 to	 modify	 the	 decree	 would	 result	 in	 fraud	
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or	 gross	 inequity.	 see	 Gruber v. Gruber,	 261	 Neb.	 914,	 626	
N.W.2d	582	(2001).

the	 district	 court’s	 entry	 of	 the	 order	 met	 the	 requirements	
to	 modify	 pension	 benefits,	 as	 it	 was	 (1)	 entered	 pursuant	 to	
an	 application,	 notice,	 and	 hearing	 for	 modification	 and	 (2)	
entered	to	remedy	a	gross	inequity.	In	Neujahr v. Neujahr,	218	
Neb.	 585,	 357	 N.W.2d	 219	 (1984),	 the	 former	 wife	 instituted	
contempt	proceedings	against	her	ex-husband,	claiming	that	he	
withheld	 personal	 property	 assigned	 to	 her	 under	 the	 divorce	
decree.	 the	 district	 court,	 without	 notice	 or	 hearing,	 modified	
its	 original	 decree.	 the	 ex-husband	 appealed,	 and	 this	 court	
held	 that	 without	 notice,	 hearing,	 and	 a	 formal	 application	 to	
the	district	court	for	either	interpretation	of	the	decree	or	modi-
fication	 of	 the	 decree,	 the	 district	 court’s	 order	 modifying	 the	
decree	was	void.

In	 the	 case	 at	 bar,	 Donna	 filed	 a	 motion	 entitled	 “Motion	
to	 Determine	 rights	 and	 Interests”	 that	 sought	 relief	 in	 the	
form	of

a	 clarifying	 order	 consistent	 with	 any	 and	 all	 require-
ments	 of	 the	 United	 states	 air	 Force	 and/or	 any	 other	
applicable	 military	 department	 effectuating	 the	 terms	 of	
the	 parties’	 agreement	 and	 the	 decree	 herein;	 and,	 to the 
extent any benefit contemplated to be received by [Donna] 
is no longer available, that the Court enter an appropri-
ate order requiring [Rodney] to provide an	 equivalent 
 substitute performance.

(emphasis	supplied.)
although	 Donna’s	 motion	 to	 determine	 rights	 and	 interests	

did	not	explicitly	ask	 the	district	 court	 to	modify	 the	proposed	
QDro,	 her	 use	 of	 the	 phrase	 “equivalent	 substitute	 perfor-
mance”	 indicates	 that	 she	 sought	 modification	 of	 the	 QDro	
if	 she	 could	 not	 be	 named	 the	 beneficiary	 of	 the	 sbp.	 that	
she	 sought	 modification	 is	 further	 evident	 when	 her	 motion	 to	
determine	 rights	 and	 interests	 is	 viewed	 in	 conjunction	 with	
her	motion	 for	 contempt,	which	 asked	 for	 an	 “order	 awarding	
[Donna]	 up	 to	 50%	 of	 [rodney’s]	 total	 military	 retirement.”	
though	the	relief	she	sought	in	her	motion	for	contempt	cannot	
be	granted	in	such	a	motion,	when	her	two	motions	were	com-
bined	 for	 hearing,	 we	 conclude	 that	 rodney	 was	 given	 notice	



that	Donna	sought	modification.	In	fact,	the	record	reflects	that	
rodney	 presented	 evidence	 with	 respect	 to	 the	 terms	 of	 the	
modified	 QDro	 at	 the	 hearing,	 thus	 making	 it	 apparent	 that	
rodney	knew	Donna	sought	modification.

[4]	 the	 nature	 of	 an	 action,	 whether	 legal	 or	 equitable,	 is	
determinable	 from	 its	 main	 object,	 as	 disclosed	 by	 the	 aver-
ments	 of	 the	 pleadings	 and	 the	 relief	 sought.	 see	 Dillon Tire, 
Inc. v. Fifer,	 256	 Neb.	 147,	 589	 N.W.2d	 137	 (1999).	 this	
determination	is	unaffected	by	the	conclusions	of	the	pleader	or	
what	 the	 pleader	 calls	 it.	 Id.	thus,	 despite	 the	 fact	 that	 Donna	
never	 explicitly	 requested	 modification	 in	 a	 motion	 that	 could	
provide	 her	 such	 relief,	 the	 record	 reflects	 that	 when	 the	 cir-
cumstances	are	viewed	as	a	whole,	Donna’s	motion	to	determine	
rights	 and	 interests	 was	 a	 proper	 application	 for	 modification	
and	 provided	 rodney	 notice	 that	 Donna	 sought	 modification.	
therefore,	we	find	that	the	first	requirement	to	modify	a	QDro	
was	met.

the	 next	 question	 is	 whether	 the	 failure	 to	 modify	 the	
decree	 would	 result	 in	 fraud	 or	 gross	 inequity.	 We	 note	 that	
the	 district	 court	 did	 not	 technically	 determine	 that	 the	 prop-
erty	settlement	agreement	should	be	modified	because	of	gross	
inequity;	though,	by	implication,	that	is	precisely	what	the	court	
did	 when	 it	 entered	 an	 order	 inconsistent	 with	 the	 property	
	settlement	agreement.

[5]	 Where	 parties	 to	 a	 divorce	 action	 voluntarily	 execute	 a	
property	settlement	agreement	which	is	approved	by	the	disso-
lution	court	and	incorporated	into	a	divorce	decree	from	which	
no	 appeal	 is	 taken,	 provisions	 dealing	 with	 division	 of	 pen-
sion	 benefits	 will	 not	 thereafter	 be	 vacated	 or	 modified	 in	 the	
absence	of	fraud	or	gross	inequity.	Gruber v. Gruber,	261	Neb.	
914,	626	N.W.2d	582	(2001).	In	Gruber,	the	court	modified	the	
division	of	pension	benefits	on	the	basis	of	gross	inequity	upon	
an	application	to	modify.	the	former	wife	sought	modification	
of	the	divorce	decree	because	the	city	board	of	trustees	for	the	
police	and	fire	retirement	system	refused	to	recognize	a	QDro	
pertaining	 to	 her	 former	 husband’s	 pension.	 this	 court	 found	
that	because	neither	party	could	reasonably	have	contemplated	
the	 city’s	 refusal	 to	 recognize	 a	 QDro,	 the	 district	 court	 did	
not	 abuse	 its	 discretion	 in	 finding	 that	 gross	 inequity	 would	
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result	 in	 the	 absence	 of	 modification	 of	 the	 decree	 that	 would	
allow	the	city	to	recognize	the	QDro.

In	 the	 case	 at	 bar,	 the	 parties	 executed	 a	 property	 settle-
ment	agreement	 that	was	 incorporated	 into	a	decree	entered	on	
January	 8,	 1999.	 the	 property	 settlement	 agreement	 provided	
for	 the	 division	 of	 rodney’s	 military	 retirement	 account	 by	 an	
attached	 QDro.	 the	 parties	 agreed	 the	 QDro	 would	 “[set]	
aside	 43%	 of	 the	 value	 of	 such	 plan	 with	 [Donna]	 named	 as	
an	alternate	payee.”	the	parties	further	agreed	that	 in	exchange	
for	setting	aside	 less	 than	50	percent	of	 the	plan	 to	Donna,	she	
would	be	the	beneficiary	of	the	sbp.

However,	 for	 reasons	 that	 were	 disputed	 by	 the	 parties,	 the	
proper	 forms	 were	 not	 in	 place	 at	 the	 DFas	 to	 permit	 Donna	
to	 qualify	 as	 the	 beneficiary	 of	 the	 sbp.	 rodney	 testified	 that	
this	 forced	 him	 to	 designate	 his	 new	 wife	 as	 the	 beneficiary	
because	the	military	told	him	that	he	could	not	designate	Donna	
as	the	sbp	beneficiary	without	the	proper	forms,	and	that,	con-
sequently,	 he	 would	 lose	 the	 right	 to	 do	 so	 in	 the	 future	 if	 he	
did	 not	 designate	 his	 current	 wife	 as	 the	 beneficiary.	 the	 dis-
trict	 court	 found	merit	 in	rodney’s	 explanation	 and	 stated	 that	
it	could	not	find	fault	on	the	part	of	either	of	the	parties	which	
led	to	rodney’s	 inability	 to	designate	Donna	as	 the	beneficiary	
of	the	sbp.

Nevertheless,	 the	 change	 in	beneficiary	undoubtedly	 altered	
the	 parties’	 agreement.	 therefore,	 because	 this	 change	 was	
material	 to	 the	 parties’	 agreement	 and	 could	 not	 be	 contem-
plated	 at	 the	 time	 of	 the	 decree,	 we	 find	 that	 a	 gross	 ineq-
uity	existed.

Having	 determined	 that	 the	 district	 court	 could	 have	 modi-
fied	the	decree,	we	turn	to	whether	the	court	abused	its	discre-
tion	in	any	of	its	modifications.	rodney	argues	that	the	district	
court	 incorrectly	 valued	 his	 retirement	 points	 and	 improperly	
awarded	 Donna	 an	 interest	 in	 the	 points	 rodney	 accumulated	
subsequent	 to	 the	 marriage.	 He	 specifically	 argues	 Donna	
should	not	be	entitled	to	share	in	the	value	of	the	351⁄2	points	he	
earned	during	the	3	months	he	served	subsequent	to	the	parties’	
divorce.	Implicitly,	rodney	argues	that	the	district	court	should	
have	used	the	point-value	method	to	value	Donna’s	percentage	
of	rodney’s	military	retirement	benefits.



at	 the	 time	 the	 decree	 was	 entered,	 the	 court	 determined	
that	 rodney	 had	 accumulated	 3,9911⁄2	 points.	the	 evidence	 at	
the	 hearing	 showed	 that	 rodney	 retired	 april	 30,	 1999,	 with	
4,027	 total	 points	 and	 that	 no	 additional	 points	 were	 subse-
quently	earned.	the	3,9911⁄2	points	 represented	99.118	percent	
of	the	retirement,	and	the	district	court	merely	rounded	Donna’s	
49.559	 percent	 upward	 to	 an	 even	 50	 percent.	 the	 court	 rec-
ognized	 that	 it	 had	 not	 used	 the	 point-value	 method	 that	 the	
parties	had	presented	at	 the	hearing	 to	value	Donna’s	percent-
age	of	rodney’s	benefits,	 but	 it	 noted	 that	 even	 if	 it	 had	used	
the	point-value	method,	the	difference	between	the	point-value	
method	and	what	the	court	had	done	amounted	to	less	than	one-
half	of	1	percent	and	only	made	a	$7-per-month	difference.	the	
court	found	that	this	was	not	a	material	difference	and	that	the	
order	represented	an	equitable	distribution.

[6-8]	 the	 purpose	 of	 a	 property	 division	 is	 to	 distribute	
the	 marital	 assets	 equitably	 between	 the	 parties.	 Gangwish v. 
Gangwish,	 267	 Neb.	 901,	 678	 N.W.2d	 503	 (2004).	 In	 dissolu-
tion	proceedings,	the	trial	court	has	broad	discretion	in	valuing	
and	 dividing	 pension	 rights	 between	 the	 parties.	 Webster v. 
Webster,	 271	 Neb.	 788,	 716	 N.W.2d	 47	 (2006).	 an	 abuse	 of	
discretion	 occurs	 when	 a	 trial	 court’s	 decision	 is	 based	 upon	
reasons	 that	 are	 untenable	 or	 unreasonable	 or	 if	 its	 action	 is	
clearly	against	justice	or	conscience,	reason,	and	evidence.	Zahl 
v. Zahl,	273	Neb.	1043,	736	N.W.2d	365	(2007).

We	find	no	abuse	of	discretion	in	the	district	court’s	valuation	
of	 rodney’s	 retirement	 points.	although	 rodney’s	 distribution	
amounted	 to	 a	 $7-per-month	 reduction	 from	 the	 amount	 that	
he	 would	 have	 received	 if	 the	 court	 had	 used	 the	 point-value	
method,	 the	 record	 does	 not	 reflect	 that	 this	 distribution	 was	
inequitable	 under	 the	 circumstances.	 the	 court’s	 decision	 was	
not	 based	 on	 reasons	 that	 were	 untenable	 or	 unreasonable,	 nor	
was	it	against	justice	or	conscience,	reason,	and	evidence.

rodney	 next	 argues	 that	 the	 district	 court	 abused	 its	 dis-
cretion	 in	 changing	 the	 judgment	 interest	 rate	 from	 5.513	 to	
7.297	 percent.	 However,	 rodney	 fails	 to	 recognize	 that	 the	
agreed-upon	 interest	 rate	 in	 the	 decree	 related	 only	 to	 unpaid 
alimony:	“[i]nterest	shall	be	paid	on	unpaid	alimony	at	 the	rate	
of	 5.513%.”	 thus,	 because	 the	 court	 did	 not	 award	 alimony,	
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but,	rather,	entered	a	judgment	as	to	the	property	settlement,	the	
court	did	not	abuse	its	discretion	in	fixing	the	judgment	interest	
rate	at	the	prevailing	rate.

[9-11]	 In	 Donna’s	 cross-appeal,	 she	 argues	 that	 the	 district	
court	 erred	 in	 not	 holding	 rodney	 in	 contempt.	When	 a	 party	
to	an	action	fails	to	comply	with	an	order	of	the	court	made	for	
the	benefit	of	 the	opposing	party,	 such	act	 is	ordinarily	a	civil	
contempt,	 which	 requires	 willful	 disobedience	 as	 an	 essential	
element. Klinginsmith v. Wichmann,	252	Neb.	889,	567	N.W.2d	
172	 (1997).	 “Willful”	 means	 the	 violation	 was	 committed	
intentionally,	 with	 knowledge	 that	 the	 act	 was	 in	 violation	 of	
the	court	order.	 Id. a	party’s	contempt	must	be	established	by	
proof	beyond	a	reasonable	doubt.	Id.

In	 the	case	at	bar,	 the	district	court	 found	 that	based	on	 the	
evidence	before	it,	the	court	could	“find	no	fault	on	the	part	of	
either	of	 the	parties	which	lead	[sic]	 to	[rodney’s]	 inability	 to	
name	 [Donna]	 as	 the	 surviving	 spouse.”	 therefore,	 the	 court	
did	 not	 hold	 rodney	 in	 contempt	 for	 his	 failure	 to	 designate	
Donna	as	 the	beneficiary	of	 the	sbp.	on	review	of	 the	record,	
we	find	that	the	court’s	decision	is	supported	by	competent	evi-
dence,	and	is	neither	arbitrary,	capricious,	nor	unreasonable.

Donna	 also	 argues	 that	 rodney	 failed	 to	 pay	 amounts	 due	
Donna	 under	 the	 proposed	 QDro	 and,	 thus,	 should	 be	 held	
in	 contempt.	 the	 district	 court	 never	 explicitly	 stated	 that	 it	
was	 finding	 rodney	 in	 contempt,	 but	 it	 did	 order	 rodney	 to	
pay	Donna	$10,359.54	in	arrearages.	thus,	we	find	no	merit	 to	
this	argument.

Donna	 next	 argues	 that	 the	 district	 court	 erred	 in	 deducting	
one-half	of	 the	cost	of	 the	sbp	premium	from	her	share	of	 the	
military	 retirement.	the	 sole	 basis	 for	 her	 argument	 is	 that	 the	
change	 in	 beneficiary	 was	 rodney’s	 fault	 and	 that	 she	 should	
not	have	to	pay	for	his	mistake.	because	we	can	find	no	error	in	
the	district	 court’s	determination	 that	 the	change	 in	beneficiary	
was	neither	 party’s	 fault,	we	 find	no	 abuse	of	 discretion	 in	 the	
court’s	deducting	one-half	of	the	cost	of	the	sbp	premium	from	
Donna’s	share.

Donna	claims	that	the	district	court	erred	in	failing	to	award	
her	 attorney	 fees.	 again,	 the	 sole	 basis	 for	 her	 argument	 is	
that	 the	change	 in	beneficiary	was	rodney’s	 fault	 and	 that	 she	



should	not	have	 to	pay	 for	his	mistake.	We	find	nothing	 in	 the	
record	to	show	that	the	change	in	beneficiary	was	either	party’s	
fault.	 therefore,	 we	 find	 no	 abuse	 of	 discretion.	 We	 find	 no	
merit	to	Donna’s	cross-appeal.

CoNCLUsIoN
For	 the	 above-stated	 reasons,	 we	 affirm	 the	 district	 court’s	

order	in	its	entirety.
affirMed.

heavicaN,	C.J.,	not	participating.
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	 1. Summary Judgment. summary	 judgment	 is	 proper	 when	 the	 pleadings	 and	
evidence	admitted	at	 the	hearing	disclose	 that	 there	 is	no	genuine	 issue	as	 to	any	
material	 fact	or	 as	 to	 the	ultimate	 inferences	 that	may	be	drawn	 from	 those	 facts	
and	that	the	moving	party	is	entitled	to	judgment	as	a	matter	of	law.

	 2. Summary Judgment: Appeal and Error. In	 reviewing	a	 summary	 judgment,	 an	
appellate	 court	 views	 the	 evidence	 in	 a	 light	 most	 favorable	 to	 the	 party	 against	
whom	 the	 judgment	 is	 granted	 and	 gives	 such	 party	 the	 benefit	 of	 all	 reasonable	
inferences	deducible	from	the	evidence.

	 3. Workers’ Compensation. If	an	 injury	arises	out	of	and	 in	 the	course	of	employ-
ment,	 the	Nebraska	Workers’	Compensation	act	 is	 the	 injured	 employee’s	 exclu-
sive	remedy	against	his	or	her	employer.

	 4. Negligence. Whether	a	legal	duty	exists	for	actionable	negligence	is	a	question	of	
law	dependent	on	the	facts	in	a	particular	case.

	 5. Negligence: Property: Liability. ordinarily,	 a	 person	 who	 is	 not	 the	 owner	
and	 is	 not	 in	 control	 of	 property	 is	 not	 liable	 for	 negligence	 with	 respect	 to	
such	property.

	 6.	 Negligence: Liability: Proximate Cause. a	 possessor	 of	 land	 is	 subject	 to	
liability	 for	 injury	 caused	 to	 a	 lawful	 visitor	 by	 a	 condition	 on	 the	 land	 if	 (1)	
the	 possessor	 defendant	 either	 created	 the	 condition,	 knew	 of	 the	 condition,	 or	
by	 the	 exercise	 of	 reasonable	 care	 would	 have	 discovered	 the	 condition;	 (2)	 the	
defendant	 should	 have	 realized	 the	 condition	 involved	 an	 unreasonable	 risk	 of	
harm	 to	 the	 lawful	visitor;	 (3)	 the	defendant	 should	have	expected	 that	 a	 lawful	
visitor	such	as	the	plaintiff	either	(a)	would	not	discover	or	realize	the	danger	or	
(b)	would	 fail	 to	protect	himself	or	herself	against	 the	danger;	 (4)	 the	defendant	
failed	to	use	reasonable	care	to	protect	 the	lawful	visitor	against	 the	danger;	and	
(5)	the	condition	was	a	proximate	cause	of	damage	to	the	plaintiff.
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	 7. Summary Judgment: Proof. the	 party	 moving	 for	 summary	 judgment	 has	 the	
burden	 to	 show	 that	 no	 genuine	 issue	 of	 material	 fact	 exists	 and	 must	 produce	
sufficient	 evidence	 to	 demonstrate	 that	 the	 moving	 party	 is	 entitled	 to	 judgment	
as	a	matter	of	law.
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StephaN, J.
Chad	 a.	 Hofferber,	 an	 employee	 of	 Hastings	 Utilities,	 was	

injured	while	attempting	to	read	watermeters	serving	residential	
properties	owned	by	evalin	kleinjan	and	Lavina	kramer.	after	
receiving	workers’	compensation	benefits,	Hofferber	brought	an	
action	against	the	City	of	Hastings	(City),	kleinjan,	and	kramer,	
alleging	 that	 the	 negligence	 of	 each	 was	 a	 proximate	 cause	 of	
his	 injury	 and	 damages.	 In	 granting	 each	 defendant’s	 motion	
for	 summary	 judgment,	 the	 district	 court	 for	 adams	 County	
determined	 that	 Hofferber’s	 claim	 against	 the	 City	 was	 barred	
by	 the	 exclusive	 remedy	 provisions	 of	 the	 Nebraska	 Workers’	
Compensation	act1	and	that	kleinjan	and	kramer	owed	no	duty	
of	 care	 to	Hofferber.	We	affirm	 the	 judgments	 entered	 in	 favor	

	 1	 Neb.	rev.	stat.	§§	48-101	 through	48-1,117	 (reissue	1998	&	Cum.	supp.	
2002).



of	 the	 City	 and	 kramer,	 but	 reverse	 the	 judgment	 in	 favor	 of	
kleinjan	and	remand	for	further	proceedings.

baCkGroUND
the	 record	 in	 this	 case	 discloses	 certain	 uncontroverted	

facts.	the	City,	 located	 in	adams	County,	 is	a	city	of	 the	 first	
class	 and	 a	 political	 subdivision	 of	 the	 state	 of	 Nebraska.	 Its	
mayor	 and	 city	 council	 are	 authorized	 by	 Nebraska	 law	 to	
establish	and	maintain	various	utilities,	 including	waterworks.2	
the	 mayor	 and	 city	 council	 may	 “by	 ordinance	 confer	 upon	
the	board	of	public	works	 the	active	direction	and	supervision	
of	 such	 system	 of	 waterworks”	 and	 may	 empower	 the	 board	
to	 “employ	 necessary	 laborers	 and	 clerks.”3	 pursuant	 to	 this	
statutory	 authority,	 the	 City	 has	 enacted	 ordinances	 creating	
a	 board	 of	 public	 works	 charged	 with	 “the	 active	 direction	
and	supervision	of	 the	plants	and	systems	of	waterworks”	and	
other	 public	 works.4	 the	 board	 consists	 of	 five	 residents	 of	
the	 City	 “appointed	 by	 the	 Mayor	 by	 and	 with	 the	 assent	 of	
the	Council.”5

Hastings	Utilities	includes	all	employees	associated	with	the	
operation	of	municipal	natural	gas,	water,	electrical,	and	sewer	
systems.	 It	 is	 under	 the	 supervision	 of	 a	 manager	 appointed	
by	 the	 board	 of	 public	 works	 pursuant	 to	 city	 ordinance.6	
the	 budget	 of	 the	 board	 of	 public	 works	 and	 the	 utility	 rates	
which	it	establishes	are	subject	 to	 the	approval	of	 the	Hastings	
City	 Council.	 as	 a	 municipal	 utility	 which	 generates	 its	 own	
revenue,	 Hastings	 Utilities	 is	 required	 by	 Nebraska	 law	 to	
be	 audited	 separately	 from	 other	 functions	 of	 the	 municipal-
ity.7	 audit	 reports	 for	 2000	 through	 2005	 identified	 Hastings	
Utilities	as	a	“component	unit	of	the	City.”

the	City’s	personnel	department	functions	as	the	initial	con-
tact	 for	 all	 applicants	 for	 employment	 by	 the	 City,	 including	

	 2	 see	Neb.	rev.	stat.	§	16-674	(Cum.	supp.	2006).
	 3	 Neb.	rev.	stat.	§	16-691	(reissue	1997).
	 4	 Hastings	Mun.	Code,	ch.	32,	art.	I,	§§	32-101	and	32-104	(1973).
	 5	 Hastings	Mun.	Code,	ch.	32,	art.	I,	§	32-102	(1973).
	 6	 see	Hastings	Mun.	Code,	ch.	32,	art.	I,	§	32-109	(1973).
	 7	 Neb.	rev.	stat.	§	19-2903	(Cum.	supp.	2006).
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persons	 applying	 for	 employment	 with	 Hastings	 Utilities.	 the	
manager	of	Hastings	Utilities	is	authorized	to	appoint	employees	
within	Hastings	Utilities,	but	 is	 required	 to	notify	 the	Hastings	
Civil	service	Commission	of	all	such	appointments	and	changes	
in	 employment	 status.	all	 employees	 of	 Hastings	 Utilities	 are	
considered	 employees	 of	 an	 agency	 or	 department	 of	 the	 City	
and,	therefore,	employees	of	the	City.	a	workers’	compensation	
insurance	policy	 issued	 to	 the	City	and	 in	effect	on	 the	date	of	
Hofferber’s	 injury	 included	 coverage	 for	 claims	 by	 Hastings	
Utilities	employees.

Hofferber	 submitted	 an	 application	 for	 employment	 to	 the	
City’s	 personnel	 department	 on	 July	 1,	 1999.	 on	 august	 27,	
the	 manager	 of	 Hastings	 Utilities	 sent	 written	 notice	 to	 the	
Hastings	 Civil	 service	 Commission	 that	 he	 had	 appointed	
Hofferber	 to	a	“pipefitter	apprentice”	position	in	 the	“Utilities	
(Gas)	Department.”	Hofferber	subsequently	signed	a	document	
indicating	 that	 he	 was	 employed	 by	 the	 “Hastings	 Utilities	
Department	 in	 the	 Hastings	 City	 service”	 and	 acknowledg-
ing	 receipt	 of	 personnel	 rules	 and	 regulations	 adopted	 by	 the	
Hastings	 City	 Council.	 In	 July	 2000,	 the	 manager	 of	 Hastings	
Utilities	 notified	 the	 Hastings	 Civil	 service	 Commission	 that	
he	 was	 transferring	 Hofferber	 from	 the	 job	 classification	 of	
“pipefitter	apprentice”	to	that	of	“Meter	reader	I.”

on	 october	 3,	 2000,	 Hofferber	 was	 attempting	 to	 read	
watermeters	 located	 in	 an	 underground	 pit	 located	 on	 residen-
tial	 property	 in	 Hastings.	although	 the	 meters	 served	 both	 the	
kleinjan	 residence	 and	 the	 adjoining	 kramer	 residence,	 the	
meter	 pit	 and	 its	 manhole	 cover	 were	 located	 entirely	 on	 the	
kleinjan	 property.	 Hofferber	 claims	 that	 when	 he	 stepped	 on	
the	 manhole	 cover,	 it	 opened	 into	 the	 chamber,	 causing	 him	
to	 “drop	 into	 the	 hole	 where	 he	 landed	 on	 his	 groin	 area	 on	
the	 edge	 of	 the	 manhole	 cover.”	 Hofferber	 subsequently	 filed	
an	 action	 against	 Hastings	 Utilities	 in	 the	 Nebraska	 Workers’	
Compensation	Court,	 alleging	 that	he	was	 injured	while	 in	 the	
course	of	his	employment	and	was	entitled	to	workers’	compen-
sation	 benefits.	 Hastings	 Utilities	 filed	 an	 answer	 in	 which	 it	
admitted	that	Hofferber’s	injuries	were	sustained	in	an	accident	
arising	out	of	and	in	the	course	of	his	employment	and	alleged	
that	 it	 had	 made	 payment	 for	 medical,	 surgical,	 and	 hospital	



expenses	 and	 other	 workers’	 compensation	 benefits	 to	 which	
Hofferber	 was	 entitled.	 the	 final	 disposition	 of	 the	 workers’	
compensation	action	is	not	apparent	from	the	record.

Hofferber	 brought	 this	 action	 against	 the	 City	 under	 the	
political	subdivisions	tort	Claims	act.8	He	alleged	that	the	City	
had	 a	 duty	 to	 maintain	 the	 underground	 chamber	 and	 manhole	
cover	 and	 negligently	 failed	 to	 do	 so.	 He	 joined	 kleinjan	 and	
kramer	 as	 defendants,	 alleging	 that	 they	 also	 had	 a	 duty	 to	
maintain	the	underground	chamber	and	manhole	cover,	that	they	
knew	or	should	have	known	that	the	manhole	cover	was	unsafe,	
and	 that	 they	 negligently	 maintained	 the	 underground	 chamber	
and	 manhole	 cover	 so	 as	 to	 create	 an	 unreasonably	 dangerous	
condition.	 Hofferber	 alleged	 that	 the	 named	 defendants	 were	
jointly	and	severally	 liable	for	 the	special	and	general	damages	
he	incurred	as	a	result	of	his	injury.

the	City	filed	an	answer	which	included	a	general	denial,	an	
affirmative	allegation	that	the	claim	was	barred	by	the	exclusive	
remedy	provisions	of	the	Nebraska	Workers’	Compensation	act,9	
and	an	affirmative	allegation	that	it	retained	sovereign	immunity	
under	 specific	 exemptions	 of	 the	 political	 subdivisions	 tort	
Claims	act.10	 It	 also	 alleged	 that	 pursuant	 to	 a	 city	 ordinance,	
the	 duty	 to	 maintain	 the	 meter	 pit	 was	 solely	 that	 of	 the	 con-
sumer,	 and	 that	 Hofferber’s	 injuries	 were	 proximately	 caused	
by	his	own	contributory	negligence.	kleinjan	and	kramer	 filed	
answers	denying	any	negligence	on	their	part	and	alleging	con-
tributory	negligence.

In	 an	 order	 entered	 on	 February	 16,	 2006,	 the	 district	 court	
granted	 motions	 for	 summary	 judgment	 filed	 by	 the	 City	 and	
kramer.	 It	 concluded	 that	 Hastings	 Utilities	 was	 a	 component	
or	department	of	 the	City	and	 that	 therefore,	Hofferber’s	claim	
was	barred	by	the	exclusive	remedy	provisions	of	the	Nebraska	
Workers’	Compensation	act11	and	the	exemption	in	the	political	
subdivisions	 tort	 Claims	 act	 for	 workers’	 compensation	

	 8	 Neb.	rev.	stat.	§	13-901	et	seq.	(reissue	1997	&	Cum.	supp.	2002).
	 9	 see	§§	48-111,	48-112,	and	48-148.
10	 see	§	13-910(2),	(3),	and	(8).
11	 §§	48-111,	48-112,	and	48-148.
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claims.12	the	court	further	determined	that	kramer	had	no	duty	
to	 inspect	or	maintain	 the	meter	pit	because	 (1)	 it	was	situated	
on	 a	 utility	 easement	 belonging	 to	 a	 public	 utility	 and	 (2)	 it	
was	not	 located	on	her	property.	Hofferber	attempted	 to	appeal	
from	 this	order,	 but	 the	Court	of	appeals	dismissed	 the	 appeal	
because	the	record	did	not	show	a	full	disposition	of	all	claims	
of	all	parties.13

In	 an	 order	 entered	 on	 october	 31,	 2006,	 the	 district	 court	
granted	 kleinjan’s	 motion	 for	 summary	 judgment,	 reasoning	
that	although	the	meter	pit	was	located	on	her	property,	she	had	
no	 right	 to	 exercise	 control	 over	 the	 manhole	 cover	 because	 it	
was	 situated	 within	 a	 utility	 easement,	 and	 that	 therefore,	 she	
owed	no	duty	to	Hofferber.

Hofferber	perfected	a	 timely	appeal	 from	the	order	dismiss-
ing	 his	 claim	 against	 kleinjan	 and	 the	 prior	 order	 dismissing	
his	 claims	against	 the	City	 and	kramer.	We	moved	 the	 appeal	
to	 our	 docket	 on	 our	 own	 motion	 pursuant	 to	 our	 statutory	
authority	 to	 regulate	 the	 caseloads	 of	 the	 appellate	 courts	 of	
this	state.14

assIGNMeNt	oF	error
Hofferber	 assigns,	 restated,	 that	 the	 district	 court	 erred	 in	

granting	summary	judgment	to	the	City,	kleinjan,	and	kramer.

staNDarD	oF	reVIeW
[1,2]	 summary	 judgment	 is	 proper	 when	 the	 pleadings	 and	

evidence	admitted	at	 the	hearing	disclose	that	 there	is	no	genu-
ine	issue	as	to	any	material	fact	or	as	to	the	ultimate	inferences	
that	 may	 be	 drawn	 from	 those	 facts	 and	 that	 the	 moving	 party	
is	 entitled	 to	 judgment	 as	 a	 matter	 of	 law.15	 In	 reviewing	 a	
summary	 judgment,	 an	 appellate	 court	 views	 the	 evidence	 in	 a	
light	most	 favorable	 to	 the	party	against	whom	the	 judgment	 is	

12	 §	13-910(8).
13	 see	Neb.	rev.	stat.	§	25-1315	(Cum.	supp.	2006).
14	 see	Neb.	rev.	stat.	§	24-1106(3)	(reissue	1995).
15	 Fokken v. Steichen,	274	Neb.	743,	744	N.W.2d	34	(2008).



granted	and	gives	such	party	the	benefit	of	all	reasonable	infer-
ences	deducible	from	the	evidence.16

aNaLYsIs

city of haStiNgS

[3]	 In	 concluding	 that	 the	 Nebraska	Workers’	 Compensation	
act	 constituted	 Hofferber’s	 exclusive	 remedy	 against	 the	 City,	
the	 district	 court	 relied	 upon	 §	 48-148,	 which	 provides	 in	
	pertinent	part:

If	 any	 employee	 .	 .	 .	 of	 any	 employer	 subject	 to	
the	Nebraska	Workers’	Compensation	act	 files	any	claim	
with,	or	accepts	any	payment	from	such	employer,	or	from	
any	 insurance	company	carrying	such	 risk,	on	account	of	
personal	 injury,	 or	 makes	 any	 agreement,	 or	 submits	 any	
question	 to	 the	 Nebraska	 Workers’	 Compensation	 Court	
under	 such	 act,	 such	 action	 shall	 constitute	 a	 release	 to	
such	 employer	 of	 all	 claims	 or	 demands	 at	 law,	 if	 any,	
arising	from	such	injury.

based	upon	this	provision	and	§§	48-111	and	48-112,	we	have	
held	that	if	an	injury	arises	out	of	and	in	the	course	of	employ-
ment,	 the	Nebraska	Workers’	Compensation	act	 is	 the	 injured	
employee’s	 exclusive	 remedy	 against	 his	 or	 her	 employer.17	
because	the	City	is	a	political	subdivision,	§	13-910(8)	is	also	
pertinent	 to	 our	 inquiry.	 this	 statute	 states	 that	 the	 political	
subdivisions	 tort	 Claims	act	 does	 not	 apply	 to	 “[a]ny	 claim	
by	 an	 employee	 of	 the	 political	 subdivision	 which	 is	 covered	
by	the	Nebraska	Workers’	Compensation	act.”18

It	 is	 undisputed	 that	 Hofferber’s	 accidental	 injury	 arose	 out	
of	 and	 in	 the	course	of	his	 employment	with	Hastings	Utilities	
and	 that	 he	 brought	 a	 claim	 against	 Hastings	 Utilities	 under	
the	 Nebraska	 Workers’	 Compensation	 act.	 the	 question	 is	
whether	 these	 facts	 necessarily	 bar	 his	 tort	 claim	 against	 the	

16	 Id.
17	 Bennett v. Saint Elizabeth Health Sys.,	 273	 Neb.	 300,	 729	 N.W.2d	 80	

(2007).	 see,	 also,	 Skinner v. Ogallala Pub. Sch. Dist. No. 1,	 262	 Neb.	
387,	631	N.W.2d	510	(2001);	Muller v. Tri-State Ins. Co.,	252	Neb.	1,	560	
N.W.2d	130	(1997).

18	 §	13-910(8).
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City.	Hofferber’s	argument	that	he	may	proceed	against	the	City	
is	based	upon	the	following	general	principle:

a	parent	corporation	 is	generally	not	 immune	from	an	
action	 in	 tort	 by	 an	 injured	 employee	 of	 its	 subsidiary	
by	virtue	of	 the	employee’s	entitlement	 to	workers’	com-
pensation.	Where	 an	 employee	 of	 a	 subsidiary	 is	 injured	
while	working	on	property	owned	by	 the	parent	corpora-
tion	 and	 receives	 workers’	 compensation	 benefits	 from	
the	 subsidiary,	 the	 employee	 may	 maintain	 an	 action	 in	
tort	against	the	parent	corporation	even	though	parent	and	
subsidiary	 are	 covered	 by	 [the]	 same	 policy	 of	 workers’	
compensation	insurance.19

this	 court	has	never	 addressed	 this	principle,	but	Hofferber	
urges	that	we	should	adopt	it	here	and	apply	it	here	by	treating	
the	City	and	Hastings	Utilities	as	separate	entities	analogous	to	
a	 parent	 and	 subsidiary	 corporation.	 In	 this	 regard,	 Hofferber	
relies	primarily	on	Turner v. Richmond Power and Light Co.,20	
in	 which	 a	 divided	 panel	 of	 an	 Indiana	 appellate	 court	 held	
that	 because	 a	 municipally	 owned	 electrical	 utility	 operated	
as	 a	 “‘discrete	 business	 enterprise’”	 from	 the	 city	 with	 “little	
‘functional	integration,’”21	a	city	employee	who	was	injured	by	
a	powerline	and	received	workers’	compensation	benefits	could	
maintain	a	negligence	action	against	 the	utility.	 In	reaching	 its	
conclusion,	 the	 court	 noted	 that	 the	 utility	 maintained	 its	 own	
budget	and	had	 its	own	financial	officer	whose	decisions	were	
binding	 upon	 the	 city.	 the	 court	 further	 noted	 that	 the	 utility	
conducted	 its	 legal	 affairs	 and	 maintained	 certain	 insurance	
coverage	 separately	 and	 distinctly	 from	 the	 city	 and	 that	 the	
utility’s	 hiring,	 training,	 and	 firing	 process	 was	 independent	
of	 the	 city’s.	 a	 dissenting	 member	 of	 the	 panel	 concluded	
that	 the	 relationship	between	 the	city	and	 the	utility	was	more	

19	 82	am.	 Jur.	 2d	 Workers’ Compensation	 §	 90	 at	 102	 (2003).	 see	 6	arthur	
Larson	 &	 Lex	 k.	 Larson,	 Larson’s	Workers’	 Compensation	 Law	 §	 112.01	
(rev.	ed.	2007).

20	 Turner v. Richmond Power and Light Co.,	 756	 N.e.2d	 547	 (Ind.	 app.	
2001).

21	 Id.	at	558.



analogous	“to	the	relationship	between	different	branches	of	the	
same	governmental	unit.”22

Hofferber	argues	that	although	Hastings	Utilities	is	owned	by	
the	City,	when	the	City	engages	in	utility	services	it	does	so	in	
its	 proprietary,	 rather	 than	 governmental,	 capacity.23	 Hofferber	
contends	 that	 because	 of	 this,	 “the	 utility	 becomes	 more	 like	
a	 private	 entity	 and	 separate	 and	 distinct	 from	 the	 City.”24	
He	 notes	 that	 the	 board	 of	 public	 works	 is	 not	 composed	 of	
members	 of	 the	 Hastings	 City	 Council	 and	 that	 a	 “‘Manager	
of	 Utilities’”	 has	 the	 right	 to	 hire	 and	 fire	 employees.25	also,	
he	 notes,	 the	 board	 of	 public	 works	 may	 obtain	 and	 pay	 for	
technical	or	professional	services,	make	its	own	rules	and	regu-
lations,	 and	 purchase	 materials	 and	 supplies.	 Hofferber	 argues	
that	 Hastings	 Utilities’	 funds	 are	 maintained	 separately	 from	
those	of	 the	City,	 that	 it	generates	 its	own	 revenue,	and	 that	 it	
is	audited	separately	from	the	City.

on	 the	record	before	us,	we	need	not	decide	whether	a	par-
ent	 corporation	 is	 immune	 from	 a	 tort	 action	 by	 an	 injured	
employee	of	 its	 subsidiary	by	virtue	of	 the	employee’s	entitle-
ment	 to	 workers’	 compensation.	 assuming	 without	 deciding	
that	such	an	action	would	be	allowed,	we	do	not	view	the	rela-
tionship	 between	 the	 City	 and	 Hastings	 Utilities	 as	 analogous	
to	 that	 of	 a	 parent	 corporation	 and	 its	 subsidiary.	 the	 record	
conclusively	establishes	that	the	City	and	Hastings	Utilities	are	
not	 separate	 entities,	 but,	 rather,	 that	 Hastings	 Utilities	 is	 an	
agency	 or	 department	 of	 the	 City.	although	 Hastings	 Utilities	
has	 specific	 proprietary	 responsibilities,	 it	 is	 functionally	 inte-
grated	 with	 city	 government.	 Hastings	 Utilities	 employees	 are	
employees	of	the	City	subject	to	the	same	rules	and	regulations	
as	 other	 employees	 of	 the	 City.	 Hastings	 Utilities	 utilizes	 the	

22	 Id.	at	560	(Mattingly-May,	Judge,	dissenting).
23	 see	 Burger v. City of Beatrice,	 181	 Neb.	 213,	 218,	 147	 N.W.2d	 784,	 789	

(1967)	(“[w]hen	[a	city]	assumes	 the	status	of	a	private	utility	company	in	
the	production	and	distribution	of	water	for	the	benefit	of	the	inhabitants	of	
the	city,	it	subjects	itself	to	the	same	rights	and	liabilities	of	a	private	water	
company”).

24	 brief	for	appellant	at	11.
25	 Id.	at	12.
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City’s	 personnel	 department,	 which	 maintains	 the	 records	 of	
Hastings	 Utilities’	 employees.	 Its	 budget	 and	 rates	 are	 subject	
to	the	approval	of	the	Hastings	City	Council.	Hastings	Utilities	
is	 insured	 under	 the	 City’s	 workers’	 compensation	 insurance	
policy.	 the	 fact	 that	 Hastings	 Utilities	 is	 audited	 separately	
is	 due	 to	 a	 requirement	 of	 state	 law	 and	 is	 not	 indicative	 of	 a	
separate	 corporate	 existence.	 the	 record	 does	 not	 reflect	 that	
the	 manager	 of	 Hastings	 Utilities	 has	 powers	 or	 responsibili-
ties	 materially	 different	 from	 those	 of	 other	 department	 heads	
of	 the	 City.	 We	 therefore	 conclude	 that	 the	 district	 court	 did	
not	 err	 in	 determining	 as	 a	 matter	 of	 law	 that	 Hofferber’s	 tort	
claim	 against	 the	 City	 was	 barred	 by	 the	 exclusive	 remedy	
provisions	 of	 the	 Nebraska	 Workers’	 Compensation	 act26	 and	
the	corresponding	exemption	 in	 the	political	subdivisions	tort	
Claims	act.27

reSideNtial property oWNerS

[4]	Whether	 a	 legal	 duty	 exists	 for	 actionable	 negligence	 is	
a	question	of	 law	dependent	on	 the	 facts	 in	a	particular	case.28	
the	 district	 court	 held	 that	 kramer	 had	 no	 duty	 to	 maintain	
the	 meter	 pit	 because	 it	 was	 situated	 on	 a	 utility	 easement	
belonging	 to	a	public	utility	and	because	 it	was	not	 located	on	
kramer’s	 property.	although	 it	 found	 that	 the	 pit	 was	 situated	
on	kleinjan’s	property,	the	district	court	held	that	kleinjan	had	
no	duty	 to	maintain	 it	because	she	had	no	right	or	authority	 to	
exercise	control	over	the	manhole	cover.

the	district	court	relied	upon	this	court’s	decision	in	Harms 
v. City of Beatrice29	 in	concluding	 that	neither	property	owner	
owed	 a	 duty.	 In	 that	 case,	 a	 pedestrian	 was	 injured	 when	 she	
fell	through	the	defective	cover	on	a	meter	box	located	on	a	ser-
vice	 line	which	connected	 the	city’s	water	system	with	private	
property.	the	meter	box	was	“between	the	sidewalk	and	the	lot	

26	 §§	48-111,	48-112,	and	48-148.
27	 §	13-910(8).
28	 Eastlick v. Lueder Constr. Co.,	 274	 Neb.	 467,	 741	 N.W.2d	 628	 (2007);	

Erickson v. U-Haul Internat.,	274	Neb.	236,	738	N.W.2d	453	(2007).
29	 Harms v. City of Beatrice,	142	Neb.	219,	5	N.W.2d	287	(1942).



line,	 a	 part	 of	 the	 area	 occupied	 as	 a	 street,”30	 but	 there	 is	 no	
indication	 as	 to	 whether	 it	 was	 situated	 in	 a	 utility	 easement.	
the	meter	box,	including	its	ring	and	cover,	was	purchased	by	
the	 city	 and	 furnished	 to	 the	 property	 owner	 at	 cost.	the	 sole	
issue	 presented	 in	 Harms	 was	 whether	 the	 city	 had	 a	 duty	 to	
keep	 the	 meter	 box	 in	 repair,	 given	 the	 fact	 that	 the	 property	
owner	was	required	to	pay	the	cost	of	materials	and	installation.	
this	court	held	that	the	city	could	not	“delegate	the	duty	it	owes	
the	public	to	maintain	the	water-works	system	in	a	safe	condi-
tion”31	and	 therefore	concluded	 that	 the	petition	stated	a	cause	
of	action	against	the	city.	the	case	did	not	address	the	question	
of	whether	 the	property	owner	served	by	 the	meter	box	would	
also	have	a	duty	to	keep	the	meter	box	in	good	repair.

subsequently,	 in	Crosswhite v. City of Lincoln,32 we	consid-
ered	the	question	of	whether	a	city	and	property	owner	could	be	
jointly	liable	for	an	injury	caused	by	public	utility	equipment.	In	
that	case,	a	pedestrian	tripped	on	a	“stop	box”	which	protruded	
above	the	concrete	surface	of	a	public	sidewalk.33	the	stop	box	
was	part	of	a	municipal	water	 system.	ordinances	 required	 the	
property	owner	to	install	the	stop	box	and	keep	it	in	good	repair	
at	the	property	owner’s	expense.	other	city	ordinances	required	
that	 sidewalks	be	kept	 free	of	obstructions.	relying	on	Harms,	
this	court	held	that	the	city	could	not	delegate	the	duty	it	owed	
to	the	public	to	keep	its	water	system	in	good	repair.	but	because	
the	 stop	box	and	 the	water	 system	of	which	 it	was	a	part	ben-
efited	the	property	owner	and	the	stop	box’s	placement	within	a	
public	sidewalk	served	“a	use	independent	of	and	apart	from	the	
ordinary	and	customary	use	for	which	sidewalks	are	designed,”34	
this	 court	 concluded	 that	 both	 the	 city	 and	 the	 property	 owner	
owed	 an	 independent	 “duty	 to	 the	 traveling	 public	 to	 maintain	
the	stop	box	in	a	reasonably	safe	condition.”35	We	held	that

30	 Id.	at	220,	5	N.W.2d	at	288.
31	 Id.	at	223,	5	N.W.2d	at	289.
32	 Crosswhite v. City of Lincoln,	185	Neb.	331,	175	N.W.2d	908	(1970).
33	 Id.	at	333,	175	N.W.2d	at	910.
34	 Id.	at	335,	175	N.W.2d	at	911.
35	 Id.	at	336,	175	N.W.2d	at	911.
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where	persons	are	injured	by	a	dangerous	sidewalk	condi-
tion	created	and	maintained	subject	 to	 the	 joint	control	of	
the	 city	 and	 an	 abutting	 landowner,	 and	 where	 the	 condi-
tion	is	maintained	for	the	benefit	of	a	proprietary	business	
operated	by	the	city,	and	is	also	for	the	benefit	of	the	prop-
erty	 of	 the	 abutting	 landowner,	 the	 city	 and	 the	 abutting	
landowner	 are	 joint	 or	 concurrent	 tort-feasors	 and	 each	 is	
directly	liable	for	his	own	wrong.36

Neither	 Harms	 nor	 Crosswhite	 addresses	 the	 question	 of	
whether	a	utility	customer	may	be	liable	to	an	employee	of	the	
utility	 for	 injury	 caused	 by	 a	 component	 of	 the	 utility	 which	
is	 situated	 on	 the	 private	 property	 of	 the	 consumer.	 a	 more	
pertinent	 case	 is	 Fitzpatrick v. U S West, Inc.,37	 in	 which	 an	
employee	 of	 an	 electrical	 utility	 was	 injured	 by	 an	 explosion	
in	 an	 underground	 vault	 where	 she	 was	 working.	 the	 vault	
was	situated	on	private	property,	but	 the	owner	of	 the	property	
had	given	the	utility	an	easement	to	build,	maintain,	and	repair	
the	 vault.	 all	 of	 the	 equipment	 located	 within	 the	 vault	 was	
owned	 by	 the	 utility.	 the	 injured	 utility	 employee	 brought	 an	
action	against	the	property	owner,	alleging	negligence	and	strict	
liability.	Focusing	on	 the	question	of	 control,	we	held	 that	 the	
property	owner	owed	no	duty	 to	 the	utility	company	employee	
because	it	had	no	right	or	opportunity	to	control	the	employee’s	
work	activities	within	the	vault.

kleinjan	 and	 kramer	 argue	 that	 Fitzpatrick	 supports	 the	
district	 court’s	 determination	 that	 they	 owed	 no	 duty	 to	 main-
tain	 the	meter	pit	because	 it	was	situated	 in	a	utility	easement.	
However,	 our	 review	 of	 the	 record	 discloses	 no	 utility	 ease-
ment	 granted	 to	 the	 City	 or	 Hastings	 Utilities.	 In	 support	 of	
kleinjan’s	motion	 for	 summary	 judgment,	 her	 attorney	offered	
an	exhibit	identified	as	the	“operative	deed”	by	which	kleinjan	
obtained	 title	 to	 her	 property	 and	 two	 other	 exhibits	 which	
were	 identified	 as	 “copies	 of	 deeds	 .	 .	 .	 which	 established	 the	
easement	 in	 question.”	 the	 latter	 two	 exhibits	 are	 1919	 deeds	
from	“J.o.	rohrer”	 to	“George	b.	blackstone”	and	“Floyde	H.	
eldredge”	 which	 purport	 to	 convey	 the	 property	 now	 owned	

36	 Id.
37	 Fitzpatrick v. U S West, Inc.,	246	Neb.	225,	518	N.W.2d	107	(1994).



by	 kleinjan	 and	 adjacent	 property	 located	 immediately	 to	 the	
north,	 subject	 to	 a	 common	 driveway	 easement.	 the	 eldredge	
deed	recites,	“Common	and	perpetual	rights	and	privileges	also	
granted	 and	 reserved	 hereby	 to	 and	 for	 the	 use	 of	 the	 water	
and	sewer	service	to	the	main,”	and	the	blackstone	deed	refers	
to	 the	 “common	 sewer	 and	water	privileges”	 referred	 to	 in	 the	
eldredge	deed.	While	 these	documents	 reflect	 rights	 shared	by	
adjoining	 landowners,	neither	conveys	an	easement	 to	 the	City	
or	any	municipal	utility.	From	this	record,	we	cannot	determine	
whether	or	not	 the	meter	pit	was	situated	on	a	utility	easement	
belonging	to	a	public	utility.

In	 its	 discussion	 of	 such	 easement,	 the	 district	 court	 noted	
that	 by	 ordinance,	 the	 duty	 to	 maintain	 watermeters	 “is	 the	
obligation	 of	 the	 City.”	 but	 we	 note	 that	 a	 city	 ordinance	 also	
provides	that	meter	pits	are	to	be	“kept	 in	good	repair	and	free	
of	 water,	 oil,	 grease	 and	 trash	 at	 the	 consumer’s	 own	 cost	 and	
expense.”38	Hofferber’s	injury	was	caused	not	by	the	meters,	but,	
rather,	by	the	cover	on	the	pit	which	contained	the	meters.

[5]	We	 conclude	 that	 the	 existence	 of	 a	 duty	 on	 the	 part	 of	
kleinjan	and	kramer	depends	upon	their	knowledge	and	control	
with	 respect	 to	 the	 apparently	 defective	 manhole	 cover	 which	
caused	Hofferber’s	injury.	as	one	commentator	notes,	“the	per-
son	 in	possession	of	property	ordinarily	 is	 in	 the	best	position	
to	discover	and	control	its	dangers,	and	often	is	responsible	for	
creating	them	in	the	first	place.”39	and	we	have	recognized	the	
general	 rule	 that	 “[o]rdinarily	 a	 person	 who	 is	 not	 the	 owner	
and	 is	 not	 in	 control	 of	 property	 is	 not	 liable	 for	 negligence	
with	respect	to	such	property.”40	 	the	record	includes	evidence	
that	 the	 meter	 pit	 was	 not	 located	 on	 kramer’s	 property	 and	
that	 for	 at	 least	 15	 years	 prior	 to	 Hofferber’s	 accident,	 she	
did	 not	 exercise	 any	 form	 of	 control	 over	 the	 meter	 pit	 or	 its	

38	 Hastings	Mun.	Code,	ch.	32,	art.	VI,	§	32-604	(1973).
39	 W.	 page	 keeton	 et	 al.,	 prosser	 and	 keeton	 on	 the	 Law	 of	 torts	 §	 57	 at	

386	(5th	ed.	1984).	accord	Kliewer v. Wall Constr. Co.,	229	Neb.	867,	429	
N.W.2d	373	(1988).

40	 65	 C.J.s.	 Negligence	 §	 94	 at	 1051	 (1966).	accord,	 Muckey v. Dittoe,	 235	
Neb.	250,	454	N.W.2d	682	(1990);	Kliewer v. Wall Constr. Co.,	supra	note	
39.
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cover.	based	upon	these	uncontroverted	facts,	we	conclude	that	
kramer	 owed	 no	 duty	 to	 Hofferber	 and	 that	 the	 district	 court	
did	not	err	in	entering	summary	judgment	in	her	favor.

[6,7]	 It	 is	 likewise	 uncontroverted	 that	 the	 meter	 pit	 was	
situated	 on,	 and	 the	 accident	 occurred	 on,	 property	 owned	 by	
kleinjan.	a	 possessor	 of	 land	 is	 subject	 to	 liability	 for	 injury	
caused	 to	 a	 lawful	visitor	by	a	 condition	on	 the	 land	 if	 (1)	 the	
possessor	 defendant	 either	 created	 the	 condition,	 knew	 of	 the	
condition,	 or	 by	 the	 exercise	 of	 reasonable	 care	 would	 have	
discovered	 the	 condition;	 (2)	 the	 defendant	 should	 have	 real-
ized	 the	 condition	 involved	 an	 unreasonable	 risk	 of	 harm	 to	
the	 lawful	 visitor;	 (3)	 the	 defendant	 should	 have	 expected	 that	
a	 lawful	 visitor	 such	 as	 the	 plaintiff	 either	 (a)	 would	 not	 dis-
cover	or	 realize	 the	danger	or	 (b)	would	 fail	 to	protect	himself	
or	 herself	 against	 the	 danger;	 (4)	 the	 defendant	 failed	 to	 use	
reasonable	care	 to	protect	 the	 lawful	visitor	against	 the	danger;	
and	 (5)	 the	 condition	 was	 a	 proximate	 cause	 of	 damage	 to	 the	
plaintiff.41	 the	 party	 moving	 for	 summary	 judgment	 has	 the	
burden	to	show	that	no	genuine	issue	of	material	fact	exists	and	
must	 produce	 sufficient	 evidence	 to	 demonstrate	 that	 the	 mov-
ing	 party	 is	 entitled	 to	 judgment	 as	 a	 matter	 of	 law.42	 Giving	
Hofferber	the	benefit	of	all	favorable	inferences	as	our	standard	
of	 review	 requires,	 we	 conclude	 that	 kleinjan	 did	 not	 make	 a	
prima	 facie	 showing	 sufficient	 to	 negate	 her	 potential	 liability	
for	 injury	 caused	 by	 a	 dangerous	 condition	 on	 her	 property	 so	
as	to	entitle	her	to	judgment	as	a	matter	of	law.	accordingly,	we	
conclude	 that	 the	 district	 court	 erred	 in	 sustaining	 her	 motion	
for	summary	judgment,	and	we	reverse,	and	remand	for	further	
proceedings	as	to	this	claim.

CoNCLUsIoN
For	 the	 reasons	 discussed,	 we	 conclude	 that	 Hofferber’s	

claim	 against	 the	 City	 is	 barred	 by	 the	 exclusive	 remedy	 pro-
visions	 of	 the	 Nebraska	 Workers’	 Compensation	 act	 and	 the	

41	 Range v. Abbott Sports Complex,	 269	 Neb.	 281,	 691	 N.W.2d	 525	 (2005);	
Herrera v. Fleming Cos.,	265	Neb.	118,	655	N.W.2d	378	(2003).

42	 Malolepsy v. State,	273	Neb.	313,	729	N.W.2d	669	(2007);	Dutton-Lainson 
Co. v. Continental Ins. Co.,	271	Neb.	810,	716	N.W.2d	87	(2006).



	corresponding	 exemption	 in	 the	 political	 subdivisions	 tort	
Claims	act,	 and	 we	 affirm	 the	 judgment	 dismissing	 his	 claim	
against	the	City.	We	also	affirm	the	entry	of	summary	judgment	
in	favor	of	kramer,	because	the	record	reflects	no	genuine	issue	
of	 material	 fact	 as	 to	 Hofferber’s	 claim	 against	 her	 and	 she	 is	
therefore	 entitled	 to	 judgment	 of	 dismissal	 as	 a	 matter	 of	 law.	
However,	we	conclude	that	kleinjan	did	not	make	a	prima	facie	
showing	 that	 she	 was	 entitled	 to	 summary	 judgment,	 and	 we	
therefore	reverse	the	judgment	entered	in	her	favor	and	remand	
the	cause	to	the	district	court	for	further	proceedings	consistent	
with	this	opinion.
 affirMed iN part, aNd iN part reverSed aNd 
 reMaNded for further proceediNgS.

State of NebraSka, appellee, v. 
deNiSe r. Welch, appellaNt.

747	N.W.2d	613

Filed	april	18,	2008.				No.	s-07-289.

	 1.	 Jury Instructions. Whether	 jury	 instructions	given	by	a	 trial	court	are	correct	 is	
a	question	of	law.

	 2. Judgments: Appeal and Error. When	dispositive	 issues	on	appeal	present	ques-
tions	of	 law,	an	appellate	court	has	an	obligation	to	reach	an	independent	conclu-
sion	irrespective	of	the	decision	of	the	court	below.

	 3.	 Jury Instructions: Proof: Appeal and Error. In	an	appeal	based	on	a	claim	of	
an	erroneous	jury	instruction,	the	appellant	has	the	burden	to	show	that	the	ques-
tioned	 instruction	 was	 prejudicial	 or	 otherwise	 adversely	 affected	 a	 substantial	
right	of	the	appellant.

	 4.	 Jury Instructions: Convictions: Appeal and Error. before	an	error	in	the	giving	
of	 instructions	can	be	considered	as	a	ground	for	reversal	of	a	conviction,	 it	must	
be	considered	prejudicial	to	the	rights	of	the	defendant.

	 5.	 Jury Instructions: Appeal and Error. all	 the	 jury	 instructions	 must	 be	 read	
together,	 and	 if,	 taken	 as	 a	 whole,	 they	 correctly	 state	 the	 law,	 are	 not	 mislead-
ing,	and	adequately	cover	the	issues	supported	by	the	pleadings	and	the	evidence,	
there	is	no	prejudicial	error	necessitating	reversal.

	 6.	 Pedestrians: Motor Vehicles: Statutes. Neb.	rev.	stat.	§	60-6,109	(reissue	2004)	
sets	out	a	higher	standard	of	care	in	the	situations	described	in	the	statute.

	 7.	 Pedestrians: Motor Vehicles: Proof. In	order	for	a	driver	to	be	held	to	the	higher	
standard	 of	 care	 in	 Neb.	 rev.	 stat.	 §	 60-6,109	 (reissue	 2004),	 there	 must	 be	
evidence	both	that	the	person	was	actually	confused	or	actually	incapacitated	and	
that	such	condition	was	objectively	obvious	to	a	reasonable	driver.
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	 8.	 Jury Instructions: Appeal and Error. a	 jury	 instruction	 which	 misstates	 the	
issues	and	has	a	tendency	to	confuse	the	jury	is	erroneous.

	 9.	 Double Jeopardy: Evidence: Appeal and Error. the	 Double	 Jeopardy	 Clause	
precludes	 a	 second	 trial	 once	 the	 reviewing	 court	 has	 found	 the	 evidence	
legally	insufficient.

appeal	 from	 the	District	Court	 for	Lancaster	County,	 Jeffre 
cheuvroNt,	Judge,	on	appeal	thereto	from	the	County	Court	for	
Lancaster	County,	laurie yardley,	 Judge.	Judgment	of	District	
Court	reversed,	and	cause	remanded	with	directions.

robert	b.	Creager,	of	anderson,	Creager	&	Wittstruck,	p.C.,	
for	appellant.

Jon	bruning,	attorney	General,	 and	erin	e.	Leuenberger	 for	
appellee.

heavicaN, c.J., Wright, coNNolly, gerrard, StephaN, 
MccorMack, and Miller-lerMaN, JJ.

Miller-lerMaN, J.
NatUre	oF	Case

as	 a	 result	 of	 charges	 stemming	 from	 a	 motor	 vehicle-
	pedestrian	accident,	Denise	r.	Welch	was	convicted	of	misde-
meanor	 motor	 vehicle	 homicide	 by	 a	 jury	 at	 a	 trial	 conducted	
in	 the	 county	 court	 for	 Lancaster	 County.	 Welch	 appealed	
her	 conviction	 to	 the	 district	 court	 for	 Lancaster	 County	 and	
claimed	 that	 the	 county	 court	 had	 erred	 in	 instructing	 the	 jury	
on	 a	 theory	 of	 guilt	 that	 was	 not	 supported	 by	 the	 evidence.	
the	 district	 court	 rejected	Welch’s	 argument	 and	 affirmed	 her	
conviction.	Welch	 appeals.	We	 conclude	 that	 the	 evidence	 did	
not	support	the	challenged	instruction	regarding	a	driver’s	duty	
to	exercise	proper	precaution	with	respect	to	an	obviously	con-
fused	 or	 incapacitated	 person.	 We	 therefore	 reverse	 the	 deci-
sion	of	 the	district	 court	and	 remand	 the	cause	with	directions	
to	 reverse	 the	 conviction	 and	 remand	 the	 matter	 to	 the	 county	
court	for	a	new	trial.

stateMeNt	oF	FaCts
Welch	was	charged	in	county	court	with	misdemeanor	motor	

vehicle	homicide	in	violation	of	Neb.	rev.	stat.	§	28-306	(Cum.	



supp.	 2004).	 the	 charge	 arose	 from	 an	 accident	 that	 occurred	
on	 october	 7,	 2005,	 in	 which	 a	 van	 driven	 by	 Welch	 collided	
with	 a	 pedestrian,	 Mitchell	 Fitzgibbons,	 at	 the	 intersection	 of	
19th	 and	 south	 streets	 in	 Lincoln,	 Nebraska.	 Fitzgibbons	 was	
knocked	 to	 the	ground	and	died	as	a	 result	of	 injuries	 received	
in	the	accident.

officer	 bryan	 tankesley	 testified	 at	 the	 trial	 in	 this	 matter.	
at	 approximately	 12:30	 p.m.	 on	 october	 7,	 2005,	 tankesley	
responded	 to	 a	 report	 of	 an	 injury	 accident	 at	 19th	 and	 south	
streets.	 Nineteenth	 street	 runs	 north-south,	 and	 south	 street	
runs	east-west.	When	he	arrived	at	the	intersection,	he	observed	
a	 Dodge	 Caravan	 that	 appeared	 to	 have	 been	 turning	 right	 off	
of	 19th	 street	 to	 go	 eastbound	 on	 south	 street.	 He	 also	 saw	
Fitzgibbons	 lying	on	 the	ground	near	 the	passenger	 side	of	 the	
van.	 Fitzgibbons	 appeared	 to	 have	 suffered	 significant	 head	
trauma.	 tankesley	 spoke	 with	 Welch,	 who	 had	 been	 identified	
as	the	driver	of	the	van.

tankesley	 testified	 regarding	 Welch’s	 statements	 to	 him	 at	
the	 scene.	 Welch	 was	 driving	 northbound	 on	 19th	 street	 and	
stopped	 at	 the	 stop	 sign	 south	 of	 the	 intersection	 with	 south	
street.	 Welch	 saw	 Fitzgibbons	 standing	 at	 the	 corner	 but	 “she	
didn’t	 pay	 all	 that	 much	 attention	 to	 him”	 because	 he	 had	
stopped	walking	and	she	“figured	that	he	was	going	to	stop	and	
wait	 for	 her	 to	 proceed	 with	 her	 turn.”	Welch	 looked	 to	 make	
sure	 traffic	 was	 safe	 and	 proceeded	 with	 her	 turn.	 she	 then	
“heard	a	bang,	felt	a	thud,	felt	the	van	rock	just	a	little	bit”	and	
realized	 that	 her	 van	 had	 come	 into	 contact	 with	 Fitzgibbons.	
she	stopped	the	van,	got	out	and	ran	to	see	what	had	happened.	
she	saw	that	her	front	passenger	tire	was	on	Fitzgibbons’	upper	
arm	 area	 and	 so	 she	 backed	 the	 van	 off	 of	 him.	 by	 that	 time,	
witnesses	had	stopped	to	help.

after	 questioning	 Welch,	 tankesley	 referred	 her	 to	 another	
officer,	richard	roh,	 for	 further	questioning.	roh	 testified	 that	
he	asked	Welch	to	make	a	taped	statement	of	what	she	recalled	
about	 the	 accident	 and	 that	 Welch	 agreed	 to	 do	 so.	 roh	 took	
Welch	 to	 the	 main	 police	 station	 to	 make	 the	 taped	 statement,	
which	 was	 admitted	 into	 evidence	 at	 trial	 and	 played	 for	 the	
jury	without	objection.	a	 transcript	 of	 the	 taped	 statement	was	
also	admitted	into	evidence	without	objection,	and	the	jury	was	
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allowed	 to	 use	 the	 transcript	 to	 follow	 along	 while	 the	 tape	
was	played.

In	the	taped	statement,	Welch	stated	that	she	saw	Fitzgibbons	
at	 the	 southeast	 corner	 of	 19th	 and	 south	 streets	 and	 that	 she	
was	 not	 sure	 whether	 he	 was	 intending	 to	 go	 west	 across	 19th	
street	 or	 north	 across	 south	 street.	 she	 also	 stated	 that	 she	
thought	that	Fitzgibbons	was	“not	all	there,	so	I	was	afraid	you	
know,	 I	 don’t	 know	 what	 it	 is,	 it’s	 a	 weird	 feeling	 I	 had	 with	
him,	and	I	don’t	really	know	the	guy,	but	I’ve	seen	him	before,	
and	 I,	 I	 was	 wondering	 if	 he	 was	 mentally	 retarded	 or	 some-
thing.”	Welch	further	stated	 that	she	did	not	 remember	whether	
she	 was	 talking	 on	 her	 cellular	 telephone	 at	 the	 time	 she	 was	
turning	onto	south	street.

Fitzgibbons’	 mother	 testified	 at	 trial.	 at	 the	 time	 of	 his	
death,	 Fitzgibbons	 was	 49	 years	 old	 and	 lived	 with	 his	 mother	
at	 a	 home	 near	 the	 accident	 scene.	 He	 worked	 part	 time	 at	 an	
insurance	company	in	omaha,	Nebraska,	as	an	internal	auditor.	
Fitzgibbons	 was	 visually	 impaired	 as	 a	 result	 of	 diabetes	 and	
could	 not	 drive	 due	 to	 this	 impairment.	 However,	 Fitzgibbons’	
mother	testified	that	he	did	not	let	the	diabetes	“keep	him	from	
doing	most	everything	he	wanted	to	do”;	that	his	visual	impair-
ment	 was	 not	 such	 that	 it	 would	 have	 prevented	 him,	 under	
ordinary	circumstances,	from	safely	negotiating	the	path	he	was	
taking	 at	 the	 time	 of	 the	 accident;	 and	 that	 he	 did	 not	 carry	 a	
white	cane.

on	 the	 morning	 of	 october	 7,	 2005,	 Fitzgibbons	 and	 his	
mother	 had	 been	 working	 on	 a	 rental	 house	 they	 owned	 that	
was	across	 the	street	 from	 their	home.	their	home	was	on	 the	
south	 side	 of	 south	 street	 east	 of	 19th	 street,	 and	 the	 rental	
house	was	on	the	north	side	of	south	street	west	of	19th	street.	
they	 walked	 home	 to	 have	 lunch,	 and	 afterward,	 Fitzgibbons	
left	to	return	to	the	rental	house	while	his	mother	stayed	to	fin-
ish	tasks	at	home.	shortly	thereafter,	she	noticed	that	traffic	had	
slowed	on	south	street	 and	 she	 looked	out	her	 front	door	and	
saw	that	Fitzgibbons	had	been	injured.

Four	 persons	 who	 witnessed	 the	 accident	 testified	 for	 the	
state.	susan	blasius	testified	that	she	was	driving	eastbound	on	
south	 street	 and	 that	 she	 did	 not	 see	 the	 actual	 collision,	 but	
saw	 Fitzgibbons	 walking	 west	 down	 the	 sidewalk	 and	Welch’s	



van	 on	 19th	 street.	 she	 testified	 that	 afterward,	 she	 saw	 that	
Fitzgibbons	had	been	hit.	Carole	Maasch	 testified	 that	 she	was	
traveling	 in	 the	 right	 eastbound	 lane	 of	 south	 street.	 she	 saw	
Welch’s	van	moving	north	on	19th	street,	and	she	“wasn’t	quite	
sure	 the	 van	 was	 going	 to	 stop,	 and	 so	 [she]	 wanted	 to	 stay	
aware”	and	pulled	into	the	left	lane	in	case	the	van	did	not	stop.	
Maasch	 testified	 that	 “the	 van	 wasn’t	 speeding	 or	 anything,	
but	 the	 van	 didn’t	 stop	 and	 slow	 down,	 and	 I	 saw	 the	 van	 hit	
a	 man.”	 Maasch	 saw	 the	 driver	 of	 the	 van	 looking	 westward	
toward	oncoming	traffic	but	did	not	see	the	driver	look	to	check	
the	 other	 direction.	 Maasch	 testified	 that	 she	 was	 “fairly	 posi-
tive”	 that	 the	 driver	 was	 using	 a	 cellular	 telephone	 at	 the	 time	
of	the	accident.

robin	Derr	 testified	 that	at	 the	 time	of	 the	accident,	he	was	
painting	 a	 house	 on	 the	 northeast	 corner	 of	 19th	 and	 south	
streets.	 He	 saw	 Fitzgibbons	 standing	 on	 the	 southeast	 corner	
of	 the	 intersection;	 he	 then	 saw	 the	 van	 pull	 up	 and	 “they	
were	 both	 kind	 of	 facing	 the	 same	 direction.”	 Derr	 did	 not	
see	 the	 collision	 but	 he	 heard	 a	 screech	 and	 a	 thud.	 Derr	 ran	
across	south	street	 to	assist	 and	 saw	Fitzgibbons	 lying	on	 the	
ground	 underneath	 the	 van’s	 front	 tire.	 Derr	 noted	 injuries	 to	
Fitzgibbons’	 head	 and	 bleeding	 from	 his	 ears	 and	 nose.	 Derr	
testified	 regarding	 his	 observation	 of	 Fitzgibbons	 after	 the	
accident	 that	 “by	 his	 facial	 expression,	 I	 thought	 maybe	 he	
[Fitzgibbons]	was	maybe	mildly	retarded	or	something	.	.	.	like	
maybe	he	was	a	little	slow.”

sean	 barry	 testified	 that	 he	 was	 eastbound	 on	 south	 street	
and	 that	 he	 saw	Welch’s	 van	 stopped	 about	 10	 feet	 back	 from	
the	 intersection	and	Fitzgibbons	walking	west	on	 the	 sidewalk.	
barry	 saw	 the	van	begin	 to	move	 forward,	 and	he	moved	 from	
the	 right	 lane	 to	 the	center	 lane	either	“because	 the	van	was	 in	
the	street	or	I	was	moving	over	in	anticipation	of	the	van	enter-
ing.”	 barry	 saw	 Fitzgibbons	 continue	 walking	 despite	 the	 fact	
that	 the	van	had	started	to	move,	and	he	saw	Fitzgibbons’	arms	
fly	up	in	the	air	as	Fitzgibbons	and	the	van	collided.

the	 state’s	 other	 witnesses	 included	 a	 pathologist	 who	
testified	 that	 Fitzgibbons	 died	 as	 the	 result	 of	 head	 injuries	
that	 were	 caused	 by	 a	 fall	 to	 the	 ground	 rather	 than	 by	 his	
head	 striking	 the	 vehicle.	 the	 state	 also	 presented	 testimony	
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by	an	 accident	 reconstructionist	who	opined	 that	 based	on	his	
investigation,	Fitzgibbons	had	been	crossing	19th	street	 in	 the	
crosswalk	when	he	was	struck	by	Welch’s	vehicle,	causing	him	
to	fall	over	backward	and	hit	his	head	on	the	pavement.

In	 her	 defense,	 Welch	 presented	 the	 testimony	 of	 a	 profes-
sor	with	experience	in	accident	reconstruction	who	opined	that	
based	 on	 his	 investigation,	 a	 dent	 in	 the	 side	 of	 the	 van	 was	
caused	 by	 Fitzgibbons	 tripping	 or	 stumbling	 forward	 and	 hit-
ting	his	head	on	the	side	of	the	van.	Welch	did	not	testify.

after	 both	 sides	 rested,	 the	 county	 court	 instructed	 the	 jury	
regarding,	 inter	 alia,	 the	 elements	 of	 motor	 vehicle	 homicide,	
§	28-306(1),	as	charged.	In	instruction	No.	3,	the	court	instructed	
that	the	elements	of	motor	vehicle	homicide	included:

Welch	proximately	caused	the	death	of	Mitchell	Fitzgibbon	
[sic]	 unintentionally	 while	 in	 the	 commission	 of	 any	 of	
the	following	unlawful	acts:

a.	Careless	driving	as	described	in	Instruction	4;	or
b.	 Failure	 to	 Yield	 the	 right	 of	 way	 as	 described	 in	

Instruction	5;	or
c.	 Failing	 to	 exercise	 due	 care	 with	 a	 pedestrian	 as	

described	in	Instruction	6.
the	 elements	 described	 in	 paragraphs	 3(a)	 –	 3(c)	 of	

this	 instruction	 constitute	 a	 single	 offense.	 therefore,	
you	 need	 not	 agree	 unanimously	 on	 which	 unlawful	 act	
listed	in	element	3(a)	–	3(c)	was	committed	by	.	.	.	Welch,	
so	 long	 as	 you	 are	 unanimous	 that	 the	 state	 has	 proven	
beyond	a	 reasonable	doubt	 that	 an	 act	 of	 .	 .	 .	Welch	was	
unlawful	as	described	in	paragraphs	3(a)	–	3(c).

In	instruction	No.	6,	the	court	instructed:
as	 to	 failure	 to	exercise	due	care	with	a	pedestrian	 the	

state	 must	 prove	 beyond	 a	 reasonable	 doubt,	 each	 of	 the	
following	elements:

(a)	.	.	.	Welch	was	driving	a	motor	vehicle	in	this	state;
(b)	 .	 .	 .	 Welch	 did	 fail	 to	 exercise	 due	 care	 to	 avoid	

colliding	 with	 any	 pedestrian	 and	 give	 an	 audible	 signal	
when	necessary;	or

(C)	.	.	.	Welch	failed	to	exercise	proper	precaution	upon	
observing	a	 [sic]	obviously	confused	or	 incapacitated	per-
son	upon	a	roadway.



Instruction	 No.	 6	 was	 based	 on	 Neb.	 rev.	 stat.	 §	 60-6,109	
(reissue	 2004).	 at	 the	 instruction	 conference,	 the	 court	 over-
ruled	Welch’s	objection	 to	 instruction	No.	6	 and	 the	portion	of	
instruction	No.	3	referring	to	instruction	No.	6.

the	jury	found	Welch	guilty	of	motor	vehicle	homicide.	the	
county	court	sentenced	Welch	to	probation	for	2	years.

Welch	 appealed	 her	 conviction	 to	 the	 district	 court	 for	
Lancaster	 County.	 she	 claimed	 that	 the	 county	 court	 erred	 in	
giving	instructions	Nos.	3	and	6	and,	in	particular,	in	instructing	
the	 jury	 regarding	 the	 duty	 owed	 by	 motorists	 to	 an	 obviously	
confused	or	incapacitated	person,	as	set	forth	in	instruction	No.	
6	which	was	derived	 from	§	60-6,109.	she	argued	 that	 instruc-
tion	No.	6	was	not	supported	by	the	evidence	because	there	was	
no	 evidence	 that	 Fitzgibbons	 appeared	 obviously	 confused	 or	
incapacitated	 and	 no	 evidence	 that	 he	 was	 on	 the	 “roadway.”	
the	 court	 rejected	 Welch’s	 arguments,	 finding	 that	 there	 was	
evidence,	 including	 photographs	 and	 drawings	 of	 the	 scene	 of	
the	 collision,	 which	 showed	 that	 Fitzgibbons	 was	 on	 the	 road-
way.	the	 court	 also	noted	Welch’s	 statement	 to	police	 that	 she	
thought	 that	Fitzgibbons	was	“mentally	 retarded	or	 something”	
and	that	he	was	“not	all	there”	as	evidence	that	Fitzgibbons	was	
obviously	confused	or	incapacitated.	the	district	court	affirmed	
Welch’s	conviction.

Welch	appeals.

assIGNMeNt	oF	error
Welch	challenges	the	giving	of	instructions	Nos.	3	and	6	and	

claims	 that	 the	 county	 court	 erred	 in	 instructing	 the	 jury	 on	 a	
theory	of	guilt	that	was	not	supported	by	the	evidence.

staNDarDs	oF	reVIeW
[1-3]	Whether	jury	instructions	given	by	a	trial	court	are	cor-

rect	 is	 a	 question	 of	 law.	 State v. Fischer,	 272	 Neb.	 963,	 726	
N.W.2d	176	 (2007).	When	dispositive	 issues	 on	 appeal	 present	
questions	 of	 law,	 an	 appellate	 court	 has	 an	 obligation	 to	 reach	
an	 independent	 conclusion	 irrespective	 of	 the	 decision	 of	 the	
court	below.	 Id.	 In	an	appeal	based	on	a	claim	of	an	erroneous	
jury	 instruction,	 the	 appellant	 has	 the	 burden	 to	 show	 that	 the	
questioned	 instruction	 was	 prejudicial	 or	 otherwise	 adversely	
affected	a	substantial	right	of	the	appellant.	Id.
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aNaLYsIs
Evidence Does Not Support Instruction Regarding 
“Obviously Confused or Incapacitated Person.”

Welch	 argues	 that	 the	 county	 court	 erred	 in	 giving	 instruc-
tions	Nos.	3	and	6	because	 there	was	no	evidence	 to	support	a	
finding	 that	 Fitzgibbons	 was	 “obviously	 confused	 or	 incapaci-
tated.”	We	 agree	 that	 the	 evidence	 did	 not	 support	 an	 instruc-
tion	 regarding	 the	 care	 required	 with	 respect	 to	 an	 obviously	
confused	or	 incapacitated	person.	We	conclude	 that	 the	county	
court	erred	 in	giving	 instruction	No.	6(C)	and	 that	 the	 instruc-
tion	was	prejudicial	 to	Welch.	We	do	not	 find	error	 in	 instruc-
tion	 No.	 3’s	 reference	 to	 instruction	 No.	 6,	 because,	 with	 a	
minor	exception,	the	remainder	of	instruction	No.	6	was	proper	
and	supported	by	the	evidence.

[4,5]	 before	 an	 error	 in	 the	 giving	 of	 instructions	 can	 be	
considered	as	a	ground	for	 reversal	of	a	conviction,	 it	must	be	
considered	 prejudicial	 to	 the	 rights	 of	 the	 defendant.	 State v. 
Fischer, supra.	all	 the	 jury	 instructions	must	be	 read	 together,	
and	 if,	 taken	 as	 a	 whole,	 they	 correctly	 state	 the	 law,	 are	 not	
misleading,	 and	 adequately	 cover	 the	 issues	 supported	 by	 the	
pleadings	and	the	evidence,	there	is	no	prejudicial	error	neces-
sitating	reversal. State v. Gutierrez,	272	Neb.	995,	726	N.W.2d	
542	 (2007).	Welch	 does	 not	 claim	 that	 the	 instructions	 do	 not	
correctly	state	 the	 law.	 Instead,	she	argues	 that	 instruction	No.	
6(C),	 the	portion	of	 the	 instruction	relating	 to	 the	duty	of	care	
to	 an	 obviously	 confused	 or	 incapacitated	 person,	 was	 mis-
leading	 because	 the	 issue	 of	 a	 driver’s	 duty	 to	 an	 obviously	
confused	 or	 incapacitated	 person	 was	 not	 supported	 by	 the	
evidence	in	this	case.

Instruction	 No.	 6	 was	 adapted	 from	 §	 60-6,109,	
which	provides:

Notwithstanding	 the	 other	 provisions	 of	 the	 Nebraska	
rules	of	the	road,	every	driver	of	a	vehicle	shall	exercise	
due	 care	 to	 avoid	 colliding	 with	 any	 pedestrian	 upon	 any	
roadway	 and	 shall	 give	 an	 audible	 signal	 when	 neces-
sary	 and	 shall	 exercise	 proper	 precaution	 upon	 observing	
any	 child	 or	 obviously	 confused	 or	 incapacitated	 person	
upon	a	roadway.



section	 60-6,109	 sets	 forth	 both	 the	 duty	 a	 driver	 owes	
with	 respect	 to	any	pedestrian	and	 the	duty	a	driver	owes	with	
respect	 to	 particular	 persons,	 including	 children	 and	 persons	
who	are	obviously	confused	or	incapacitated.	the	county	court	
instructed	 on	 both	 duties	 in	 subparagraphs	 (b)	 and	 (C)	 of	
instruction	 No.	 6.	the	 county	 court	 instructed	 that	 in	 order	 to	
find	 that	 Welch	 had	 failed	 to	 exercise	 due	 care	 with	 a	 pedes-
trian,	 the	 jury	 would	 need	 to	 find	 either	 that	 “Welch	 did	 fail	
to	exercise	due	care	to	avoid	colliding	with	any	pedestrian	and	
give	 an	 audible	 signal	 when	 necessary”	 or	 that	 “Welch	 failed	
to	exercise	proper	precaution	upon	observing	a	 [sic]	obviously	
confused	 or	 incapacitated	 person	 upon	 a	 roadway.”	 the	 court	
therefore	 instructed	on	all	parts	of	 the	 statute	except	 the	 refer-
ence	to	children	which	was	not	relevant	in	this	case.

[6]	 this	 court	 has	 previously	 considered	 §	 60-6,109	 and	
found	that	 the	statute	“sets	out	a	higher	standard	of	care	in	the	
situations	described	 in	 the	 statute.”	 Hines v. Pollock,	 229	Neb.	
614,	619,	428	N.W.2d	207,	210	 (1988)	 (interpreting	Neb.	rev.	
stat.	 §	 39-644	 (reissue	 1984),	 which	 was	 later	 transferred	 to	
§	60-6,109).	see,	also,	Dutton v. Travis,	4	Neb.	app.	875,	551	
N.W.2d	 759	 (1996).	 although	 our	 pronouncement	 was	 made	
in	 a	 civil	 case,	 it	 applies	 equally	 to	 the	 criminal	 case	 under	
consideration.	 thus,	 §	 60-6,109	 requires	 a	 driver	 to	 exercise	
“due	care”	with	any	pedestrian,	but	the	statute	requires	a	higher	
standard	 of	 care,	 described	 as	 “proper	 precaution,”	 when	 the	
person	 is	 a	 child	 or	 the	 person	 is	 an	 obviously	 confused	 or	
incapacitated	 person.	at	 issue	 in	 this	 case	 is	 consideration	 of	
the	 evidence	 necessary	 to	 support	 an	 instruction	 that	 a	 person	
is	 “obviously	 confused	 or	 incapacitated,”	 thereby	 imposing	 a	
higher	standard	of	care	on	a	driver.

[7]	as	we	read	§	60-6,109,	“obviously”	refers	 to	both	“con-
fused”	 persons	 and	 “incapacitated”	 persons	 and	 thus	 modifies	
both	categories	of	persons.	 In	 the	context	of	§	60-6,109,	“con-
fused”	 and	 “incapacitated”	 describe	 conditions	 which	 actu-
ally	 affect	 a	 person’s	 ability	 to	 avoid	 coming	 to	 harm	 on	 a	
roadway,	 and	 the	 presence	 of	 persons	 with	 such	 conditions	
requires	 a	 driver	 to	 take	 greater	 care	 with	 regard	 to	 such	 per-
sons.	the	statute’s	use	of	“obviously”	means	that	the	conditions	
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referred	 to	 must	 be	 displayed.	 For	 a	 condition	 to	 be	 obvious,	
the	 condition	must	be	objectively	 apparent	 through	conduct	or	
other	 unequivocal	 means	 such	 that	 a	 driver	 should	 be	 aware	
of	 the	 condition.	We	 conclude	 that	 in	 order	 for	 a	 driver	 to	 be	
held	to	the	higher	standard	of	care	in	§	60-6,109,	there	must	be	
evidence	both	that	the	person	was	actually	confused	or	actually	
incapacitated	 and	 that	 such	 condition	 was	 objectively	 obvious	
to	a	reasonable	driver.

In	 the	 present	 case,	 although	 there	 was	 evidence	 that	
Fitzgibbons	 suffered	 some	 degree	 of	 visual	 impairment,	 this	
evidence	was	not	sufficient	to	characterize	Fitzgibbons	as	either	
an	 actually	 “confused”	 or	 an	 actually	 “incapacitated”	 person	
under	§	60-6,109	at	 the	 time	of	 the	accident,	 and,	 in	addition,	
there	 is	 no	 evidence	 that	 his	 limitation,	 such	 as	 it	 was,	 was	
obvious.	 to	 the	 contrary,	 Fitzgibbons’	 mother	 testified	 that	
Fitzgibbons’	 sight	 was	 not	 such	 that	 it	 prevented	 Fitzgibbons	
from	 safely	 walking	 the	 path	 he	 was	 on	 at	 the	 time	 of	 the	
accident	 and	 that	 he	 had	 safely	 walked	 that	 route	 at	 other	
times.	 Further,	 although	 there	 was	 some	 evidence	 that	 Welch	
wondered	 about	 Fitzgibbons’	 condition	 and	 that	 another	 wit-
ness	observed	Fitzgibbons’	 facial	expression	after	 the	accident	
and	 thought	 maybe	 he	 was	 mentally	 retarded,	 neither	 witness	
gave	descriptions	of	Fitzgibbons’	behavior	or	even	appearance	
which	 warrants	 an	 objective	 conclusion	 that	 Fitzgibbons	 was	
an	obviously	confused	or	incapacitated	person.	referring	to	the	
record	as	a	whole,	no	witness	described	actions	or	conduct	by	
Fitzgibbons	 or	 anything	 definitive	 about	 Fitzgibbons	 immedi-
ately	prior	 to	 the	accident	which	would	objectively	 lead	a	rea-
sonable	 driver	 to	 conclude	 that	 Fitzgibbons	 was	 an	 obviously	
confused	or	incapacitated	person	at	the	time	of	the	accident.

In	 concluding	 that	 there	 was	 evidence	 to	 support	 the	 chal-
lenged	 instruction	 and	 affirming	 the	 decision	 of	 the	 county	
court,	 the	 district	 court	 relied	 on	Welch’s	 statements	 to	 police	
that	she	had	seen	Fitzgibbons	before	and	had	wondered	whether	
he	 was	 “mentally	 retarded	 or	 something.”	 Given	 the	 require-
ments	 of	 §	 60-6,109,	 which	 we	 have	 described	 above,	 the	
district	 court’s	 reliance	 on	Welch’s	 subjective	 feeling,	 without	
more,	 was	 misplaced.	 the	 record	 did	 not	 support	 an	 instruc-
tion	 that	 assumed	 without	 evidence	 that	 Fitzgibbons	 was	 an	



	obviously	confused	or	 incapacitated	person.	We	 therefore	con-
clude	that	the	evidence	did	not	support	giving	subparagraph	(C)	
of	instruction	No.	6.

[8]	as	we	have	noted,	there	was	no	evidence	from	which	the	
jury	 could	 have	 found	 that	 Fitzgibbons	 was	 “obviously	 con-
fused	or	 incapacitated,”	and	therefore,	 the	county	court	should	
not	have	instructed	the	jury	it	could	find	that	Welch	had	failed	
to	 exercise	 due	 care	 with	 a	 pedestrian	 if	 it	 found	 that	 “Welch	
failed	 to	 exercise	 proper	 precaution	 upon	 observing	 a	 [sic]	
obviously	confused	or	incapacitated	person	upon	a	roadway.”	a	
jury	 instruction	which	misstates	 the	 issues	and	has	a	 tendency	
to	 confuse	 the	 jury	 is	 erroneous.	 State v. Stark,	 272	 Neb.	 89,	
718	N.W.2d	509	(2006).	subparagraph	(C)	of	instruction	No.	6	
misstated	the	issues	because	it	implied	that	there	was	evidence	
from	 which	 the	 jury	 could	 find	 that	 Fitzgibbons	 was	 “obvi-
ously	confused	or	incapacitated”	and	that	therefore,	Welch	was	
required	 to	exercise	 the	heightened	 standard	of	 care	described	
as	 “proper	 precaution”	 rather	 than	 the	 due	 care	 owed	 to	 any	
pedestrian.	the	county	court	erred	in	giving	this	portion	of	the	
instruction,	 and	 the	 district	 court	 erred	 when	 it	 affirmed	 the	
giving	of	this	portion	of	the	instruction.

although	 instruction	 No.	 6(C)	 was	 not	 supported	 by	 the	
evidence,	 we	 conclude	 that	 the	 remainder	 of	 instruction	 No.	
6	 and	 instruction	 No.	 3	 were	 not	 erroneous.	 as	 noted	 above,	
a	 driver	 can	 violate	 §	 60-6,109	 either	 by	 failing	 to	 exercise	
proper	 precaution	 with	 the	 specifically	 listed	 types	 of	 persons	
or	 by	 failing	 to	 exercise	 due	 care	 with	 any	 pedestrian	 on	 the	
roadway.	although	there	was	not	evidence	to	support	an	instruc-
tion	 regarding	 whether	 Fitzgibbons	 was	 obviously	 confused	 or	
incapacitated	requiring	Welch	to	exercise	the	legally	heightened	
duty	 of	 proper	 precaution,	 there	 was	 evidence	 to	 support	 an	
instruction	 regarding	 whether	 Fitzgibbons	 was	 a	 pedestrian	 in	
the	roadway	with	respect	to	whom	Welch	was	required	to	exer-
cise	 due	 care.	 In	 this	 regard,	 we	 note	 that	 in	 State v. Mattan, 
207	 Neb.	 679,	 300	 N.W.2d	 810	 (1981),	 this	 court	 determined	
that	 evidence	 was	 sufficient	 to	 find	 that	 the	 defendant	 caused	
the	death	of	a	pedestrian	while	operating	a	vehicle	 in	violation	
of	§	60-6,109	(then	§	39-644).	this	court	determined	that	there	
was	evidence	in	Mattan	that	the	driver	failed	to	see	a	pedestrian	
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who	 was	 in	 plain	 sight	 which	 could	 support	 a	 finding	 that	 the	
driver	 failed	 to	 “exercise	 due	 care	 to	 avoid	 colliding	 with	 any	
pedestrian	upon	any	roadway”	as	required	under	§	60-6,109.

We	note	 that	 there	was	evidence	 in	 the	present	case,	 in	par-
ticular,	 the	 testimony	 of	 the	 state’s	 accident	 reconstructionist,	
from	 which	 the	 jury	 could	 find	 that	 Fitzgibbons	 was	 a	 pedes-
trian	upon	the	roadway	when	the	collision	occurred.	there	was	
also	 evidence	 from	 which	 the	 jury	 could	 find	 that	 although	
Welch	had	seen	Fitzgibbons	before	the	collision,	she	was	look-
ing	 in	a	different	direction	and	did	not	 see	 that	he	had	 left	 the	
corner	at	the	time	of	the	collision.	From	such	evidence,	the	jury	
could	have	found	that	Welch	failed	to	exercise	due	care	to	avoid	
colliding	with	a	pedestrian	on	the	roadway.	therefore,	although	
the	 evidence	 did	 not	 support	 subparagraph	 (C)	 of	 instruction	
No.	6,	 the	evidence	supported	the	remainder	of	 the	 instruction.	
For	completeness,	we	note	that	subparagraph	(b)	of	instruction	
No.	6	as	given	by	 the	county	court	 failed	 to	specify	 that	under	
§	 60-6,109,	 the	 pedestrian	 must	 be	 “upon	 any	 roadway.”	 In	 a	
new	 trial	 upon	 remand,	 instruction	 No.	 6,	 subparagraph	 (b),	
should	so	specify.

Finally,	 we	 conclude	 that	 the	 error	 in	 giving	 subparagraph	
(C)	of	 instruction	No.	6	was	prejudicial	 to	Welch	and	requires	
reversal	of	her	 conviction.	although,	 as	 indicated	above,	 there	
was	 evidence,	 if	 believed,	 from	 which	 the	 jury	 could	 have	
found	 that	 Welch	 had	 violated	 §	 60-6,109	 on	 another	 basis,	
it	 is	 important	 to	 note	 that	 in	 instruction	 No.	 3,	 the	 jury	 was	
instructed	 that	 it	need	not	be	unanimous	 in	determining	which	
unlawful	 act	Welch	 had	 committed	 in	 order	 to	 find	 her	 guilty	
and	that	it	need	be	unanimous	only	in	finding	that	the	state	had	
proved	 beyond	 a	 reasonable	 doubt	 that	 Welch	 had	 committed	
at	 least	 one	 of	 the	 unlawful	 acts	 described	 in	 the	 instructions.	
therefore,	it	is	possible	that	at	least	one	juror	could	have	found	
that	 although	 Welch	 exercised	 due	 care	 with	 a	 pedestrian	 as	
described	 in	 instruction	 No.	 6(b),	 she	 did	 not,	 however,	 meet	
the	 higher	 standard	 of	 exercising	 proper	 precaution	 with	 an	
obviously	 confused	 or	 incapacitated	 person	 as	 described	 in	
instruction	No.	6(C)	and	then	based	his	or	her	decision	to	con-
vict	 on	 the	 basis	 described	 in	 instruction	 No.	 6(C).	 because	
the	 jury	 was	 given	 an	 improper	 basis	 upon	 which	 to	 convict	



Welch	 and	 was	 not	 required	 to	 specify	 the	 basis	 or	 bases	 on	
which	it	found	Welch	guilty,	we	conclude	that	subparagraph	(C)	
was	 prejudicial	 to	Welch.	therefore,	 the	 erroneous	 instruction	
requires	reversal	of	her	conviction.

Double Jeopardy Does Not Bar New Trial on Other Bases.
Welch	 was	 charged	 with	 motor	 vehicle	 homicide	 which	

involves	 causing	 a	 death	 unintentionally	 while	 engaged	 in	
an	 unlawful	 act	 involving	 the	 operation	 of	 a	 motor	 vehicle.	
see	 §	 28-306.	 the	 state	 alleged	 alternate	 “unlawful	 acts”	 as	
the	 basis	 for	 the	 charge.	 such	 acts	 included	 careless	 driving,	
failure	 to	yield,	 failure	 to	 exercise	due	 care	with	 a	pedestrian,	
and	 failure	 to	 exercise	 proper	 precaution	 with	 an	 obviously	
confused	 or	 incapacitated	 person.	 We	 conclude	 that	 although	
Welch	 cannot	 be	 retried	 for	 motor	 vehicle	 homicide	 on	 the	
basis	 that	she	failed	to	exercise	proper	precaution	with	respect	
to	an	obviously	confused	or	incapacitated	person,	double	jeop-
ardy	 does	 not	 prevent	 a	 new	 trial	 for	 motor	 vehicle	 homicide	
on	the	remaining	bases	upon	which	the	county	court	instructed	
in	the	first	trial.

[9]	 We	 have	 noted	 that	 generally,	 “if	 a	 convicted	 defendant	
obtains	 a	 reversal	 and	 remand	 for	 a	 new	 trial	 on	 appeal,	 the	
state	 may	 reprosecute.”	 State v. Palmer,	 257	 Neb.	 702,	 726,	
600	 N.W.2d	 756,	 774	 (1999).	 However,	 “the	 Double	 Jeopardy	
Clause	 precludes	 a	 second	 trial	 once	 the	 reviewing	 court	 has	
found	 the	 evidence	 legally	 insufficient.”	 257	 Neb.	 at	 727,	 600	
N.W.2d	at	775	(citing	Burks v. United States,	437	U.s.	1,	98	s.	
Ct.	2141,	57	L.	ed.	2d	1	(1978)).

In	 the	 present	 case,	 our	 conclusion	 that	 Welch’s	 conviction	
should	be	 reversed	 is	premised	on	our	determination	 that	 there	
was	 not	 sufficient	 evidence	 at	 trial	 to	 support	 instruction	 No.	
6(C)	 regarding	 the	 duty	 of	 a	 driver	 to	 exercise	 proper	 precau-
tion	 with	 an	 obviously	 confused	 or	 incapacitated	 person	 and	
that	 at	 least	 one	 juror	 could	 have	 relied	 on	 that	 unwarranted	
basis	and	corresponding	instruction	in	voting	to	convict	Welch.	
because	 the	state	 failed	 to	produce	evidence	 to	 support	a	con-
viction	on	the	basis	of	Welch’s	alleged	failure	to	exercise	proper	
precaution	with	an	obviously	confused	or	 incapacitated	person,	
double	jeopardy	precludes	the	state	on	remand	from	attempting	
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to	 convict	 Welch	 of	 motor	 vehicle	 homicide	 on	 the	 basis	 of	
such	 alleged	unlawful	 act.	However,	 as	noted	 above,	 there	was	
sufficient	 evidence	 from	 which	 the	 jury	 could	 have	 found	 that	
Welch	failed	to	exercise	due	care	with	a	pedestrian	as	instructed	
in	 instruction	 No.	 6(b),	 and	 she	 may	 be	 retried	 on	 such	 basis.	
Further,	Welch	 made	 no	 argument	 on	 appeal	 that	 the	 evidence	
was	 insufficient	 to	 support	 the	 instructions	 on	 careless	 driving	
in	 instruction	No.	4	 and	on	 failure	 to	yield	 the	 right	of	way	 in	
instruction	 No.	 5,	 and	 we	 have	 not	 analyzed	 these	 instructions	
and	corresponding	evidence.	therefore,	on	remand,	Welch	may	
be	tried	on	these	bases	without	violating	double	jeopardy.

CoNCLUsIoN
We	 conclude	 that	 the	 evidence	 did	 not	 support	 instruction	

No.	6(C)	regarding	failure	to	exercise	proper	precaution	with	an	
obviously	 confused	 or	 incapacitated	 person.	 the	 county	 court	
therefore	 erred	 in	 giving	 the	 instruction,	 and	 the	 instruction	
was	 prejudicial	 to	 Welch.	 the	 district	 court	 erred	 in	 affirming	
Welch’s	 conviction.	 We	 remand	 the	 cause	 to	 the	 district	 court	
with	directions	to	reverse	Welch’s	conviction	and	to	remand	the	
matter	 to	 the	 county	 court	 for	 a	 new	 trial	 in	 accordance	 with	
this	opinion.

ReveRsed and Remanded with diRections.

nelvadene malchow, appellant and cRoss-appellee, v. 
dean l. doyle, d.d.s., appellee and cRoss-appellant.

748	N.W.2d	28
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	 1.	 Trial:	Appeal	and	Error.	a	trial	judge	has	broad	discretion	over	the	general	con-
duct	of	a	trial;	therefore,	an	appellate	court	reviews	complaints	about	trial	conduct	
for	abuse	of	discretion.

	 2.	 Motions	for	Mistrial:	Appeal	and	Error.	a	motion	for	mistrial	is	directed	to	the	
discretion	of	 the	 trial	court,	and	 its	 ruling	will	not	be	disturbed	on	appeal	absent	
a	showing	of	abuse	of	that	discretion.

	 3.	 Appeal	and	Error.	to	be	considered	by	an	appellate	court,	an	alleged	error	must	
be	 both	 specifically	 assigned	 and	 specifically	 argued	 in	 the	 brief	 of	 the	 party	
asserting	the	error.



	 4.	 Motions	 for	Mistrial.	a	mistrial	 is	 appropriate	when	an	event	occurs	during	 the	
course	of	a	trial	which	is	of	such	a	nature	that	its	damaging	effects	would	prevent	
a	fair	trial.

	 5.	 Jury	Instructions:	Appeal	and	Error.	Jury	 instructions	do	not	constitute	preju-
dicial	error	 if,	 taken	as	a	whole,	 they	correctly	state	 the	 law,	are	not	misleading,	
and	adequately	cover	the	issues	supported	by	the	pleadings	and	evidence.

	 6.	 Pretrial	Procedure:	Appeal	and	Error.	on	appellate	review,	decisions	regarding	
discovery	are	generally	reviewed	under	an	abuse	of	discretion	standard.

	 7.	 Trial:	Appeal	and	Error.	the	standard	of	 review	of	a	 trial	court’s	determination	
of	a	request	for	sanctions	is	whether	the	trial	court	abused	its	discretion.

	 8.	 Judges:	Words	and	Phrases.	a	judicial	abuse	of	discretion	exists	when	a	judge,	
within	 the	 effective	 limits	 of	 authorized	 judicial	 power,	 elects	 to	 act	 or	 refrain	
from	action,	but	 the	 selected	option	 results	 in	a	decision	which	 is	untenable	and	
unfairly	deprives	a	litigant	of	a	substantial	right	or	a	just	result	in	matters	submit-
ted	for	disposition	through	the	judicial	system.
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peR cuRiam.
NatUre	oF	Case

Nelvadene	 Malchow	 brought	 this	 professional	 negligence	
action	 against	 Dean	 L.	 Doyle,	 D.D.s.,	 alleging	 that	 she	 sus-
tained	 injuries	 as	 the	 result	 of	 Doyle’s	 insertion	 and	 later	
removal	of	a	dental	implant.	a	jury	returned	a	verdict	for	Doyle,	
and	the	district	court	overruled	Malchow’s	motion	for	judgment	
notwithstanding	the	verdict	or	for	new	trial	and	Doyle’s	motion	
for	 reconsideration.	 Malchow	 appeals,	 and	 Doyle	 has	 filed	
a	cross-appeal.

FaCts
Doyle	 was	 Malchow’s	 dentist,	 and	 in	 July	 1997,	 he	 placed	

a	 metal	 device	 in	 Malchow’s	 mouth	 that	 would	 allow	 the	 per-
manent	 implant	 of	 prosthetic	 teeth.	the	 device	 was	 embedded	
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underneath	the	gum	tissue	into	and	along	her	lower	jaw.	Malchow	
suffered	from	swelling,	pain,	and	repeated	infections	for	several	
years	because	Doyle	allegedly	improperly	inserted	the	device.

on	February	26,	2002,	during	 removal	of	part	 of	 the	dental	
implant,	 Doyle	 fractured	 the	 right	 side	 of	 Malchow’s	 man-
dible.	 He	 referred	 Malchow	 to	 the	 University	 of	 Nebraska	
College	 of	 Dentistry	 in	 Lincoln,	 Nebraska,	 for	 further	 dental	
and	 medical	 care.	 she	 underwent	 emergency	 surgery	 and	 was	
then	 referred	 to	 the	 University	 of	 Nebraska	 Medical	 Center	 in	
omaha,	Nebraska.	there,	she	underwent	additional	surgeries	to	
repair	the	fracture	and	reconstruct	the	mandible.

Malchow	brought	 this	action,	alleging	 that	Doyle	was	negli-
gent	in	failing	to	use	the	ordinary	and	reasonable	care,	skill,	and	
knowledge	 ordinarily	 possessed	 and	 used	 under	 like	 circum-
stances	 by	 members	 of	 his	 profession;	 that	 Doyle	 should	 have	
advised	 her	 that	 she	 was	 not	 a	 proper	 candidate	 for	 the	 dental	
implant;	 and	 that	 he	 failed	 to	 inform	 her	 of	 the	 risks	 associ-
ated	 with	 the	 implantation.	 she	 also	 claimed	 that	 Doyle	 failed	
to	 exercise	 reasonable	 care	 and	 skill	 in	 removing	 the	 implant,	
causing	 further	 injury,	 including	 the	 fracture	 of	 Malchow’s	
mandible.	 In	 her	 amended	 complaint,	 Malchow	 sought	 recov-
ery	 for	 hospital,	 medical,	 and	 dental	 costs	 and	 services	 that	
exceeded	$145,000.

In	 his	 answer	 to	 Malchow’s	 amended	 complaint,	 Doyle	
asserted	 that	 Malchow’s	 claims	 were	 barred	 by	 the	 statute	 of	
limitations,	 that	 the	 complaint	 failed	 to	 state	 a	 claim	 upon	
which	 relief	 could	 be	 granted,	 and	 that	 he	 had	 met	 the	 appli-
cable	standard	of	care	in	the	treatment	rendered	to	Malchow.

after	 a	 5-day	 trial,	 the	 jury	 returned	 a	 verdict	 in	 favor	 of	
Doyle,	 finding	 that	Malchow	had	not	met	her	burden	of	proof.	
Malchow	 moved	 for	 new	 trial	 and	 judgment	 notwithstanding	
the	 verdict,	 and	 Doyle	 filed	 a	 motion	 for	 reconsideration.	the	
district	 court	 overruled	 the	 motions.	 Malchow	 appeals,	 and	
Doyle	cross-appeals.

assIGNMeNts	oF	error
Malchow	 assigns	 the	 following	 errors:	 the	 district	 court	

abused	 its	 discretion	 (1)	 in	 sustaining	 Doyle’s	 renewed	 motion	
to	continue	the	trial	on	september	26,	2005;	(2)	in	“the	number	



of	hours	during	which	 the	court	was	 in	session,	conducting	 the	
trial”;	(3)	in	overruling	the	motions	for	mistrial	made	by	Malchow	
during	 the	 trial;	 (4)	 in	 refusing	 to	 assemble	 the	 jury	during	 the	
hearing	on	the	motion	for	new	trial	in	order	to	investigate	claims	
of	juror	misconduct;	and	(5)	in	overruling	Malchow’s	motion	for	
judgment	notwithstanding	the	verdict	or	for	new	trial.

on	cross-appeal,	Doyle	claims	 the	district	 court	 erred	 (1)	 in	
ordering	 Doyle	 to	 pay	 for	 the	 time	 two	 of	 Malchow’s	 experts	
spent	preparing	for	depositions	and	(2)	in	ordering	Doyle	to	pay	
sanctions	with	 respect	 to	 the	 failure	 to	 produce	 certain	models	
of	Malchow’s	dental	implant	that	were	in	Doyle’s	possession.

staNDarD	oF	reVIeW
[1]	a	trial	judge	has	broad	discretion	over	the	general	conduct	

of	a	trial;	therefore,	an	appellate	court	reviews	complaints	about	
trial	conduct	for	abuse	of	discretion.	see	Eicher v. Mid America 
Fin. Invest. Corp.,	270	Neb.	370,	702	N.W.2d	792	(2005).

[2]	a	 motion	 for	 mistrial	 is	 directed	 to	 the	 discretion	 of	 the	
trial	court,	and	its	ruling	will	not	be	disturbed	on	appeal	absent	
a	showing	of	abuse	of	that	discretion.	Genthon v. Kratville,	270	
Neb.	74,	701	N.W.2d	334	(2005).

[3]	to	be	considered	by	an	appellate	court,	 an	alleged	error	
must	 be	 both	 specifically	 assigned	 and	 specifically	 argued	 in	
the	 brief	 of	 the	 party	 asserting	 the	 error.	 Olivotto v. DeMarco 
Bros. Co.,	273	Neb.	672,	732	N.W.2d	354	(2007).

aNaLysIs

conduct of tRial

Malchow	argues	that	the	district	court	imposed	“an	unneces-
sary,	 unreasonably	 ambitious	 and	 daunting	 time	 table	 [sic]	 for	
the	 trial,”	 which	 denied	 her	 a	 fair	 trial,	 and	 that	 the	 parties,	
the	 jury,	 and	 counsel	 “became	 prisoners	 to	 the	 trial	 court’s	
unreasonable	 trial	 schedule.”	 see	 brief	 for	 appellant	 at	 22-23.	
Malchow	 contends	 that	 the	 trial	 schedule	 prejudiced	 the	 jury	
against	her.

It	 is	 helpful	 in	 this	 case	 to	 review	 the	 pretrial	 history.	
Malchow’s	 original	 complaint	 was	 filed	 on	 august	 19,	 2003.	
after	 many	 disputes	 regarding	 discovery,	 the	 district	 court	
scheduled	 a	 pretrial	 conference	 for	 august	 15,	 2005,	 and	 the	
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trial	 was	 originally	 scheduled	 for	 september	 26	 to	 october	 3.	
Malchow’s	 pretrial	 memorandum	 listed	 40	 witnesses	 and	 123	
exhibits.	Doyle’s	pretrial	memorandum	 listed	10	witnesses	 and	
128	exhibits.	on	september	6,	the	court,	on	its	own	motion,	set	
a	cutoff	date	of	september	9	for	further	pretrial	motions.

on	 september	 9,	 2005,	 Doyle	 moved	 to	 continue	 the	 trial,	
claiming	that	Malchow	was	scheduled	for	additional	surgery	on	
september	13	and	 that	 the	surgery	could	affect	her	appearance	
and	her	 speech	 at	 trial,	which	would	unfairly	prejudice	Doyle.	
the	 district	 court	 denied	 Doyle’s	 motion	 to	 continue	 the	 trial,	
as	well	as	his	pending	request	for	a	separate	trial	on	the	statute	
of	limitations	issue.

on	september	20,	2005,	Doyle	 filed	 another	motion	 to	 con-
tinue	 the	 trial	 based	 on	 issues	 related	 to	 his	 health.	 Doyle	 had	
previously	suffered	a	heart	attack	and	had	recently	been	experi-
encing	chest	and	back	pain.	a	heart	catheter	procedure	revealed	
a	blockage	 in	his	heart,	 and	his	 cardiologist	 recommended	 that	
Doyle	 have	 stents	 inserted	 to	 correct	 the	 blockage.	 the	 proce-
dure	 was	 scheduled	 for	 september	 21,	 and	 Doyle	 claimed	 that	
his	 cardiologist	 ordered	 him	 not	 be	 placed	 under	 the	 stress	 of	
trial	for	at	least	2	weeks	following	that	date.

the	 district	 court	 initially	 denied	 Doyle’s	 motions	 for	 con-
tinuance,	 but	 after	 receiving	 testimony	 from	 Doyle’s	 cardi-
ologist,	 the	court	granted	the	motion	because	of	serious	health	
risks	to	Doyle.	the	court	then	set	the	trial	to	begin	on	Monday,	
october	24,	2005.	the	court	allotted	1	week	for	trial,	with	jury	
selection	scheduled	for	october	18.

When	 jury	 selection	 began,	 the	 district	 court	 informed	 the	
prospective	jurors	that	the	trial	would	begin	on	Monday,	october	
24,	2005,	at	8	a.m.	the	court	 stated:	“We’re	starting	somewhat	
early	 in	 an	 effort	 to	 get	 the	 case	 done	 in	 a	 week.	this	 case	 is	
going	 to	 take	 some	 time,	 and	 hopefully,	 it	 will	 be	 done	 within	
next	 week.”	 after	 the	 jury	 had	 been	 selected,	 the	 court	 and	
counsel	discussed	the	trial	schedule.	the	court	stated	that	it	was	
“going	 to	 push	 this	 case	 along,”	 beginning	 at	 8	 a.m.	 and	 run-
ning	until	6	p.m.	if	necessary.	Malchow	had	previously	told	the	
court	 that	her	case	in	chief	would	be	concluded	on	Wednesday,	
october	 26,	 but	 Malchow’s	 counsel	 asked	 whether	 she	 would	
be	able	 to	call	one	of	her	expert	witnesses	 the	 following	week.	



the	expert	would	not	be	present	until	Monday,	october	31.	the	
court	 stated	 that	 although	 it	was	willing	 to	 consider	going	 into	
the	next	week,	it	was	reluctant	to	do	so.

trial	 began	 at	 8:05	 a.m.	 on	 Monday,	 october	 24,	 2005,	 and	
continued	 until	 8:58	 p.m.	 on	 tuesday,	 proceedings	 began	 at	
8:19	 a.m.	 and	 continued	 until	 6:16	 p.m.	 the	 trial	 resumed	 at	
8:08	 a.m.	 on	 Wednesday	 and	 continued	 until	 10:05	 p.m.	 on	
thursday,	 trial	 began	 at	 8:33	 a.m.	 and	 adjourned	 at	 8:45	 p.m.	
Friday’s	 session	 began	 at	 8:01	 a.m.	 and	 lasted	 until	 9:48	 p.m.	
thus,	 the	district	 court	 allotted	 approximately	62	hours	 for	 the	
trial,	including	recesses,	over	a	5-day	period.

In	 its	 posttrial	 order,	 the	 district	 court	 noted	 that	 the	 time	
allotted	for	 trial	had	been	discussed	extensively	at	a	hearing	on	
the	day	of	jury	selection,	october	18,	2005.

[I]t	 is	 obvious	 from	 those	 proceedings	 that	 previous	 dis-
cussions	 had	 occurred.	 It	 is	 clear	 from	 that	 transcription,	
that	 [Malchow]	 had	 represented	 that	 her	 case	 in	 chief	
would	 be	 concluded	 on	 Wednesday.	 [Malchow’s]	 counsel	
inquired	 about	 the	 possibility	 of	 going	 into	 the	 following	
week,	and	 the	Court	did	not	 foreclose	 that	possibility,	but	
made	 it	 clear	 that	 it	was	very	 reluctant	 to	go	 into	 the	 fol-
lowing	 week,	 and	 the	 parties	 should	 expect	 to	 conclude	
within	the	week.	the	Court	indicated	that	trial	days	would	
start	 earlier	 and	go	 later	 than	usual,	 if	necessary,	 and	 that	
[Malchow]	should	plan	on	having	rebuttal	witnesses	avail-
able	Friday	afternoon.	.	.	.

[Malchow]	took	far	longer	in	presenting	her	case	in	chief	
than	 what	 had	 been	 represented	 to	 the	 Court.	 although	
there	were	numerous	bench	conferences,	the	court	report-
er’s	affidavit	shows	that	they	were	quite	short.	throughout	
the	 trial,	 the	Court	 inquired	how	long	proceedings	would	
take,	 and	 the	 time	estimates	given	by	 [Malchow’s]	 coun-
sel	 in	 response	varied	substantially,	without	any	apparent	
reason,	 from	 time	 actually	 consumed.	 the	 direct	 exami-
nation	 by	 [Malchow]	 of	 Dr.	 Doyle	 was	 very	 slow-paced	
and	repetitive.	the	Court	made	every	reasonable	effort	to	
give	[Malchow]	the	same	amount	of	time	which	had	been	
allocated	prior	 to	 the	continuance,	and	[Malchow]	in	fact	
was	able	to	use	far	more	time	than	was	estimated.
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Malchow	 does	 not	 offer	 any	 precedent	 to	 support	 her	 claim	
that	 the	 district	 court	 imposed	 a	 daunting	 trial	 schedule	 on	
the	 parties.	 she	 cites	 only	 this	 court’s	 definition	 of	 a	 judicial	
abuse	 of	 discretion.	We	 have	 held	 that	 a	 trial	 judge	 has	 broad	
discretion	over	the	general	conduct	of	a	trial.	see	Eicher v. Mid 
America Fin. Invest. Corp.,	 270	 Neb.	 370,	 702	 N.W.2d	 792	
(2005).	 We	 therefore	 review	 Malchow’s	 claims	 for	 an	 abuse	
of	 discretion.	 the	 record	 does	 not	 establish	 that	 the	 district	
court	abused	its	discretion	by	depriving	Malchow	of	a	fair	 trial	
through	 the	 scheduling	 of	 the	 proceedings,	 unless	 it	 can	 be	
shown	 that	 the	 jury	was	prejudiced	because	 the	 trial	days	were	
longer	than	usual.

We	 note	 that	 on	 the	 fourth	 day	 of	 trial,	 the	 district	 court	
expressed	 its	 frustration	 at	 the	 time	 the	 trial	 was	 taking	 and	
stated	 it	 was	 concerned	 that	 the	 time	 estimates	 given	 by	
Malchow	 had	 been	 incorrect.	 Doyle	 moved	 for	 a	 mistrial,	
noting	 that	 there	was	 insufficient	 time	 left	 for	 two	expert	wit-
nesses	he	had	expected	to	call	 that	day.	Doyle’s	counsel	stated	
that	 Malchow	 had	 taken	 “inordinate	 amounts	 of	 time	 with	
everything	.	 .	 .	 to	slow	this	case	down,”	delay	Doyle’s	experts,	
and	 extend	 the	 trial	 into	 the	 following	 week	 to	 allow	 one	 of	
Malchow’s	experts	to	testify.

Malchow’s	counsel	responded:
that	isn’t	true	any longer,	your	Honor.	.	.	.	the	motivation	
is	incorrect.	At one time it was,	but	it’s	not	the	motivation	
for	 us	 trying	 this	 case	 at	 the	 pace	 we	 are,	 and	 we	 don’t	
have	any	intention	of	delaying	anything	for	any	purpose	at	
all	except	 to	make	sure	 the	evidence	gets	 in	 that	we	want	
to	present	.	.	.	.

(emphasis	supplied.)
the	above	statement	implied	that	Malchow’s	counsel	had	pre-

viously	attempted	to	extend	the	time	of	 trial	 in	order	 to	call	an	
expert	witness	who	was	not	available	until	 the	following	week.	
the	district	court	allowed	more	time	for	Malchow’s	case	in	chief	
than	had	originally	been	discussed	among	the	parties.	Under	the	
circumstances	presented	in	this	case,	Malchow	was	responsible	
for	the	extra	time	that	was	required	of	the	jury.	We	conclude	that	
the	court	did	not	abuse	its	discretion	in	extending	the	length	of	
the	trial	days.	this	assignment	of	error	has	no	merit.



motions foR mistRial

[4]	Malchow’s	 argument	 concerning	 the	 conduct	of	 the	 trial	
is	 also	 expressed	 in	 her	 assignment	 of	 error	 claiming	 that	 the	
district	 court	 abused	 its	 discretion	 in	 overruling	 each	 of	 the	
several	 motions	 for	 mistrial	 made	 during	 the	 trial.	 a	 motion	
for	 mistrial	 is	 directed	 to	 the	 discretion	 of	 the	 trial	 court,	 and	
its	 ruling	 will	 not	 be	 disturbed	 on	 appeal	 absent	 a	 showing	 of	
abuse	of	that	discretion.	Genthon v. Kratville,	270	Neb.	74,	701	
N.W.2d	 334	 (2005).	 a	 mistrial	 is	 appropriate	 when	 an	 event	
occurs	during	the	course	of	a	trial	which	is	of	such	a	nature	that	
its	damaging	effects	would	prevent	a	fair	trial.	Id.	events	which	
may	require	 the	granting	of	a	mistrial	may	include	egregiously	
prejudicial	 statements	 of	 counsel,	 the	 improper	 admission	 of	
prejudicial	evidence,	and	the	introduction	to	the	jury	of	incom-
petent	matters.	see	id.

Malchow	 argues	 that	 the	 length	 of	 the	 trial	 days	 was	 so	
daunting	 that	 the	 jurors	 were	 prejudiced	 against	 her.	We	 have	
noted	that	the	length	of	the	trial	days	was	related	to	Malchow’s	
presentation	 of	 the	 evidence.	 some	 of	 Malchow’s	 motions	 for	
mistrial,	 however,	 did	 not	 specifically	 relate	 to	 the	 length	 of	
the	 trial	days	or	 the	 timing	of	 the	 trial.	the	first	motion,	made	
on	the	third	day	of	trial,	was	based	on	the	district	court’s	“pre-
venting	 [Malchow]	 from	 putting	 on	 evidence	 to	 impeach	 .	 .	 .	
Doyle’s	evidence	and	from	putting	on	evidence	concerning	the	
facts	 in	 this	case	that	occurred	on	the	date	of	 the	severe	 injury	
to	 .	 .	 .	Malchow.”	on	the	fourth	day,	Malchow	moved	for	mis-
trial	because	she	felt	that	due	to	the	time	constrictions	imposed	
by	the	court,	she	had	not	been	able	to	present	the	evidence	that	
she	needed	to	fully	meet	her	burden	of	proof.

Malchow	 offers	 no	 authority	 to	 support	 her	 contention	 that	
the	 trial	 schedule	 prevented	 her	 from	 having	 a	 fair	 trial.	 as	
noted	earlier,	a	trial	judge	has	broad	discretion	over	the	general	
conduct	of	a	trial,	and	we	review	complaints	about	the	conduct	
of	 a	 trial	 for	 abuse	 of	 discretion.	 see	 Eicher v. Mid America 
Fin. Invest. Corp.,	270	Neb.	370,	702	N.W.2d	792	(2005).

this	 court	 has	 previously	 addressed	 the	 imposition	 of	 time	
limits	on	a	trial	in	Robison v. Madsen,	246	Neb.	22,	516	N.W.2d	
594	 (1994),	 in	 which	 the	 trial	 court	 used	 stopwatches	 to	 keep	
track	 of	 the	 time	 allotted	 for	 the	 parties	 to	 present	 their	 case,	
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including	cross-examination	and	arguments	on	objections.	each	
had	 been	 given	 101⁄2	 hours.	although	 the	 issue	 was	 not	 raised	
by	 the	parties,	we	noted	 that	a	 trial	 judge	has	broad	discretion	
over	 the	 conduct	 of	 a	 trial.	 We	 cautioned	 trial	 courts	 against	
the	 use	 of	 stopwatches	 or	 other	 similar	 limitations	 on	 time.	
“such	 methods	 of	 controlling	 the	 course	 of	 trial	 might	 well	
overly	restrict	the	presentation	of	evidence	and	could	prejudice	
a	party’s	right	to	fully	present	that	party’s	case.”	Id.	at	30,	516	
N.W.2d	at	599.	the	Nebraska	Court	of	appeals	has	also	stated,	
“arbitrary	 time	 limits	 can	 easily	become	 the	 enemy	of	 justice	
in	 our	 adversarial	 system.”	 Gohl v. Gohl,	 13	 Neb.	 app.	 685,	
702,	700	N.W.2d	625,	638	(2005).

In	 the	 case	 at	 bar,	 the	 trial	 was	 conducted	 over	 a	 5-day	
period	and	62	hours	were	devoted	to	the	trial.	the	record	does	
not	show	that	either	party	was	restricted	 in	 the	presentation	of	
its	evidence.	Malchow	has	not	demonstrated	that	she	was	preju-
diced	 in	 presenting	 her	 case	 based	 on	 the	 length	 of	 each	 trial	
day,	and	she	is	not	entitled	to	an	inference	that	the	jury	resented	
her	because	of	the	length	of	the	trial.	We	conclude	that	the	dis-
trict	 court	 did	 not	 arbitrarily	 place	 time	 limits	 on	 either	 party	
or	restrict	the	presentation	of	evidence.	thus,	the	court	did	not	
abuse	 its	 discretion	 in	 overruling	 any	 motions	 for	 mistrial	 on	
the	basis	of	the	conduct	of	the	trial.

JuRoR misconduct

Malchow	 claims	 the	 district	 court	 abused	 its	 discretion	 in	
refusing	to	assemble	the	jury	to	investigate	claims	of	juror	mis-
conduct.	at	 the	 hearing	 on	 the	 motion	 for	 new	 trial,	 Malchow	
offered	 into	 evidence	 the	 affidavits	 of	 three	 jurors,	 and	 Doyle	
objected	based	upon	Neb.	rev.	stat.	 §	 27-606	 (reissue	1995),	
which	 generally	 precludes	 a	 juror	 from	 testifying	 as	 to	 any	
matter	 or	 statement	 occurring	 during	 the	 course	 of	 the	 jury’s	
deliberations.	the	court	sustained	Doyle’s	objection	and	refused	
to	receive	the	evidence.

We	 note	 that	 Malchow	 did	 not	 assign	 as	 error	 the	 court’s	
refusal	 to	 receive	 the	affidavits.	errors	 argued	but	not	 assigned	
will	 not	 be	 considered	 on	 appeal.	 County of Sarpy v. City of 
Gretna,	273	Neb.	92,	727	N.W.2d	690	(2007).	thus,	we	do	not	
consider	the	ruling	on	the	affidavits.



Malchow’s	 assignment	 of	 error	 claims	 that	 the	 district	 court	
abused	 its	 discretion	 in	 refusing	 to	 have	 the	 jurors	 return	 after	
trial	 to	be	examined	 for	possible	 juror	misconduct.	the	motion	
for	 new	 trial	 submitted	 by	 Malchow	 did	 not	 request	 such	 a	
hearing,	 but	 during	 the	 hearing	 on	 the	 motion	 for	 new	 trial,	
Malchow	asked	 the	 court	 to	 gather	 the	 jurors	 to	 question	 them	
about	 the	verdict.	this	assignment	of	error	appears	 to	be	based	
on	 Malchow’s	 claim	 that	 the	 jurors	 were	 unduly	 influenced	
by	 the	 jury	 foreperson,	 who	 allegedly	 repeatedly	 told	 the	 jury	
that	 the	 proof	 had	 to	 be	 beyond	 a	 reasonable	 doubt	 to	 find	 in	
Malchow’s	favor.

section	 27-606(2)	 precludes	 a	 juror	 testifying	 “as	 to	 any	
matter	 or	 statement	 occurring	 during	 the	 course	 of	 the	 jury’s	
deliberations	 .	 .	 .	 except	 that	 a	 juror	 may	 testify	 on	 the	 ques-
tion	whether	extraneous	prejudicial	information	was	improperly	
brought	 to	 the	 jury’s	 attention.”	 Malchow	 claims	 that	 the	 jury	
foreperson’s	incorrect	statement	concerning	the	burden	of	proof	
was	extraneous	 information	and	did	not	 relate	 to	any	statement	
made	during	the	jury’s	deliberations.	therefore,	Malchow	asserts	
that	the	jurors	should	have	been	able	to	testify	about	it.

In	Leavitt v. Magid,	257	Neb.	440,	598	N.W.2d	722	(1999),	
the	 appellant	 claimed	 juror	 misconduct	 because	 one	 of	 the	
jurors,	 an	 attorney,	 had	 allegedly	 intimidated	 the	 other	 jurors	
concerning	 the	 definition	 of	 proximate	 cause.	 the	 appellant	
alleged	 that	 the	 attorney-juror’s	 legal	 knowledge	 constituted	
extraneous	 prejudicial	 information	 within	 the	 meaning	 of	
§	27-606.	Conflicting	affidavits	were	offered.	We	held	 that	 the	
juror’s	 general	 legal	 knowledge	 was	 personal	 knowledge	 not	
directly	 related	 to	 the	 litigation	 and	 was	 not	 extraneous	 infor-
mation	within	the	meaning	of	§	27-606.

[5]	 Here,	 it	 is	 alleged	 that	 the	 foreperson	 incorrectly	 stated	
the	 burden	 of	 proof.	a	 juror’s	 knowledge	 about	 the	 burden	 of	
proof	 is	 personal	 knowledge	 that	 is	 not	 directly	 related	 to	 the	
litigation	 at	 issue	 and	 is	 not	 extraneous	 information.	the	 jury	
was	 instructed	 by	 the	 court	 that	 Malchow’s	 burden	 of	 proof	
was	to	show,	by the greater weight of the evidence,	 that	Doyle	
was	 negligent.	 Jury	 instructions	 do	 not	 constitute	 prejudicial	
error	 if,	 taken	 as	 a	 whole,	 they	 correctly	 state	 the	 law,	 are	
not	 misleading,	 and	 adequately	 cover	 the	 issues	 supported	 by	
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the	 pleadings	 and	 evidence.	 Domjan v. Faith Regional Health 
Servs.,	273	Neb.	877,	735	N.W.2d	355	(2007).	the	jury	instruc-
tions	were	correct,	and	there	is	no	prejudicial	error	evident	with	
regard	to	the	instructions	to	the	jury.

Malchow	was	not	entitled	to	an	evidentiary	hearing	to	inves-
tigate	 the	allegations	of	 juror	misconduct.	the	 jurors’	affidavits	
were	not	admissible,	and	Malchow’s	claims	of	misconduct	were	
unsupported	by	any	evidence.	see	Leavitt v. Magid,	supra.	the	
district	 court	 did	 not	 abuse	 its	 discretion	 in	 failing	 to	 conduct	
a	 hearing	 to	 question	 the	 jurors	 about	 their	 verdict,	 and	 this	
assignment	of	error	has	no	merit.

reMaINING	assIGNMeNts	oF	error
Malchow	 assigns	 as	 error	 the	 district	 court’s	 sustaining	

Doyle’s	 renewed	 motion	 to	 continue	 the	 trial	 on	 september	
26,	 2005,	 and	 its	 overruling	 Malchow’s	 motion	 for	 judgment	
notwithstanding	the	verdict	or	for	new	trial.	However,	Malchow	
does	not	argue	 these	assignments	of	error.	to	be	considered	by	
an	 appellate	 court,	 an	 alleged	 error	 must	 be	 both	 specifically	
assigned	and	specifically	argued	in	the	brief	of	the	party	assert-
ing	the	error.	Olivotto v. DeMarco Bros. Co.,	273	Neb.	672,	732	
N.W.2d	354	(2007).

Cross-appeaL
on	 cross-appeal,	 Doyle	 asserts	 that	 the	 district	 court	 erred	

(1)	in	ordering	Doyle	to	pay	for	the	deposition	preparation	time	
of	two	of	Malchow’s	experts,	Drs.	richard	burton	and	Michael	
Miloro,	and	(2)	in	ordering	Doyle	to	pay	sanctions	with	respect	
to	 the	 failure	 to	 produce	 certain	 models	 of	 Malchow’s	 dental	
implant	that	were	in	Doyle’s	possession.

standaRd of Review

[6,7]	on	appellate	 review,	decisions	 regarding	discovery	are	
generally	reviewed	under	an	abuse	of	discretion	standard.	In re 
Guardianship & Conservatorship of Borowiak,	 10	 Neb.	 app.	
22,	624	N.W.2d	72	(2001).	see,	also,	In re Estate of Jeffrey B.,	
268	Neb.	761,	688	N.W.2d	135	(2004).	the	standard	of	review	
of	 a	 trial	 court’s	 determination	 of	 a	 request	 for	 sanctions	 is	



whether	the	trial	court	abused	its	discretion.	Holste v. Burlington 
Northern RR. Co.,	256	Neb.	713,	592	N.W.2d	894	(1999).

deposition expenses

on	 February	 17,	 2005,	 Malchow	 moved	 to	 compel	 Doyle	
to	 pay	 the	 fees	 for	 certain	 expert	 witnesses	 to	 prepare	 their	
responses	 to	 Doyle’s	 discovery	 pursuant	 to	 Neb.	 Ct.	 r.	 of	
Discovery	 37	 (rev.	 2000).	 the	 district	 court	 had	 previously	
overruled	 Malchow’s	 objections	 to	 several	 interrogatories	 sub-
mitted	 by	 Doyle	 to	 Malchow’s	 expert	 witnesses.	 However,	 the	
court	 had	 ordered	 Doyle	 to	 pay	 Malchow’s	 expert	 witnesses	
to	 respond	 to	 said	 discovery	 if,	 after	 being	 informed	 of	 the	
estimated	 charges,	 Doyle	 still	 wished	 to	 obtain	 the	 responses.	
Malchow	 provided	 the	 required	 estimation	 of	 charges,	 but	
received	no	response	from	Doyle.

In	 her	 motion	 to	 compel,	 Malchow	 claimed	 that	 defense	
counsel	then	served	notices	of	deposition	on	two	of	Malchow’s	
expert	 witnesses,	 burton	 and	 Dr.	 J.	 bruce	 bavitz,	 seeking	 the	
same	 information	 as	 had	 previously	 been	 sought	 through	 the	
written	interrogatories.	Malchow	claimed	that	by	deposing	such	
witnesses,	Doyle	was	attempting	to	obtain	the	same	information	
by	 deposition	 that	 he	 had	 previously	 sought	 through	 written	
discovery.	burton’s	deposition	was	held	on	December	28,	2004,	
and	bavitz’	deposition	was	held	on	January	12,	2005.

burton	 sent	 Doyle	 a	 bill	 of	 $3,000	 for	 his	 deposition	 and	
his	 preparation	 time,	 including	 his	 time	 to	 compile	 answers	
to	 a	 list	 of	 questions	 that	 were	 asked	 of	 him	 in	 the	 notice	 of	
deposition.	Doyle’s	attorney	paid	$2,000	but	refused	to	pay	the	
other	$1,000,	which	was	based	on	burton’s	charge	for	4	hours	
at	$250	per	hour	 to	review	all	materials,	answer	 the	 interroga-
tories,	and	conduct	other	research	in	preparation	for	the	deposi-
tion.	Doyle	argued	he	should	not	be	required	to	pay	for	the	trial	
preparation	of	Malchow’s	expert.

Malchow	 alleged	 that	 Doyle	 was	 attempting	 to	 circumvent	
the	district	court’s	prior	order	by	restating	the	same	questions	in	
a	notice	of	deposition	 to	 the	expert	witness	 rather	 than	by	sub-
mitting	written	interrogatories	to	Malchow.	In	addition,	because	
the	 issue	 had	 previously	 been	 ruled	 on	 in	 the	 court’s	 order	 of	
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December	 12,	 2003,	 Malchow	 claimed	 that	 Doyle	 should	 be	
ordered	 to	 pay	 Malchow’s	 attorney	 fees	 incurred	 in	 filing	 the	
motion	to	compel.

the	 district	 court	 ordered	 Doyle	 to	 pay	 the	 entire	 amount	
billed	 by	 burton,	 which	 included	 his	 preparation	 time	 for	
answering	 the	 interrogatories	 and	 participating	 in	 the	 deposi-
tion.	the	 court	 overruled	 Malchow’s	 request	 for	 attorney	 fees.	
Under	 the	 circumstances	 presented,	 we	 conclude	 the	 court	
did	 not	 abuse	 its	 discretion	 in	 ordering	 Doyle	 to	 pay	 burton’s	
charges	of	$3,000.

each	 party	 moved	 for	 a	 protective	 order	 regarding	 the	 fees	
charged	 by	 Miloro.	 Doyle	 had	 been	 advised	 that	 several	 of	
Malchow’s	expert	witnesses	 required	a	 fee	of	$1,000	 to	$1,500	
at	least	1	week	in	advance	of	the	deposition,	based	on	a	rate	of	
$500	to	$750	per	hour.	Miloro’s	deposition	was	scheduled	for	2	
hours	 on	august	 29,	 2005,	 but	 Miloro	 canceled	 it	 when	 Doyle	
did	 not	 pay	 $1,500	 at	 least	 1	 week	 in	 advance.	 Doyle	 alleged	
that	Miloro’s	charges	were	unreasonable.

subsequent	 to	 the	 cancellation	 of	 his	 deposition,	 Miloro	
demanded	 a	 total	 of	 $7,500.	 In	 addition	 to	 $1,500	 for	 the	
deposition,	Miloro	claimed	he	had	incurred	12	hours	of	prepa-
ration	 between	 august	 27	 and	 28	 reviewing	 records,	 and	 he	
charged	 $500	 per	 hour	 for	 preparation.	 Miloro	 stated	 that	 on	
Friday,	august	26,	2005,	his	office	left	a	voicemail	message	for	
Malchow’s	 counsel	 that	 the	 $1,500	 advance	 fee	 had	 not	 been	
received.	In	spite	of	not	being	paid,	Miloro	said	he	felt	it	neces-
sary	to	review	the	records	in	the	event	that	all	parties	appeared	
for	 the	deposition.	Miloro	claimed	he	had	spent	12	hours	over	
the	 weekend	 reviewing	 the	 records.	 the	 district	 court	 ordered	
that	 Doyle	 was	 responsible	 for	 Miloro’s	 “time	 for	 the	 deposi-
tion	 to	be	 taken	 the	morning	of	august	29,”	but	which	did	not	
occur	 because	 of	 nonpayment	 by	 Doyle.	 the	 court	 also	 over-
ruled	Doyle’s	motion	for	a	protective	order.

Doyle	 subsequently	 filed	 an	 application	 for	 leave	 to	 file	 an	
original	action	in	this	court	seeking	a	writ	of	mandamus	relating	
in	part	to	the	$6,000	charge	for	Miloro’s	deposition	preparation	
time.	We	denied	Doyle’s	application	to	file	an	original	action.

on	september	23,	2005,	Malchow	again	brought	the	issue	of	
Miloro’s	$7,500	charge	before	the	district	court.	the	court	then	



inquired	of	Malchow’s	counsel	whether	there	would	be	a	prob-
lem	with	Miloro’s	 appearing	 for	 trial	 because	he	had	not	 been	
paid.	 Counsel	 responded	 that	 Miloro	 would	 not	 appear	 until	
the	bill	was	paid.	“We’ve	paid	him	a	 lot	of	money	 in	 the	past.	
He’s	 been	 paid	 for	 every	 minute	 that	 we’ve	 seen	 him	 before.”	
Cocounsel	then	added,	“We’ve	paid	him	in	advance	for	his	trial	
appearance,	 but	 he	 hasn’t	 [been]	 paid	 the	 $7[,]500.”	 Miloro	
was	 scheduled	 to	 appear	 on	 the	 third	 day	 of	 the	 trial.	 Counsel	
stated	that	Miloro	would	fill	up	his	calendar	if	he	was	not	paid	
the	 $7,500	 immediately	 and	 that	 he	 would	 not	 testify	 at	 trial,	
which	was	scheduled	at	 that	 time	to	begin	 the	following	week.	
the	court	ordered	Doyle	 to	pay	$7,500	to	Miloro	no	later	 than	
5	p.m.	on	Monday,	september	26.

the	record	indicates	that	Miloro	had	spent	considerable	time	
with	Malchow’s	lawyers	prior	to	trial	and	that	he	had	been	paid	
for	his	 time,	which	according	 to	counsel	was	“a	 lot	of	money.”	
Miloro	had	been	paid	by	Malchow	for	his	trial	appearance.	the	
remaining	question	is	whether	Doyle	should	have	been	required	
to	pay	Miloro	 for	12	hours	of	preparation	 for	a	2-hour	deposi-
tion	 that	 was	 requested	 by	 Doyle	 but	 was	 never	 taken	 because	
Miloro	was	not	paid	in	advance.

this	 court	 has	 not	 previously	 addressed	 the	 question	 of	
payment	 of	 an	 expert	 witness	 for	 time	 spent	 in	 preparation	
for	 a	 deposition.	 the	 Nebraska	 discovery	 rules	 for	 civil	 cases	
are,	 with	 some	 modification,	 based	 on	 the	 federal	 rules	 of	
discovery.	 see,	 Neb.	 Ct.	 r.	 of	 Discovery	 26(b)(4)	 (rev.	 2001);	
Christianson v. Educational Serv. Unit No. 16,	 243	 Neb.	 553,	
501	N.W.2d	281	(1993).

Doyle	 relies	 on	 Rhee v. Witco Chemical Corp.,	 126	 F.r.D.	
45	 (N.D.	 Ill.	 1989),	 which	 held	 that	 a	 deposing	 party	 need	
not	 compensate	 the	 opposing	 party’s	 expert	 for	 time	 spent	
preparing	 for	 a	 deposition.	 the	 court	 noted	 that	 the	 prepara-
tion	 time	 included	 not	 only	 the	 expert’s	 review	 of	 his	 or	 her	
conclusions	and	the	basis	for	the	opinion,	but	also	consultation	
between	counsel	and	the	expert	to	prepare	the	expert	for	testify-
ing.	 “an	expert’s	deposition	 is	 in	part	 a	dress	 rehearsal	 for	his	
testimony	at	trial	and	thus	his	preparation	is	part	of	trial	prepa-
ration.	one	party	need	not	pay	for	the	other’s	trial	preparation.”	
Id.	at	47.
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Malchow	 relies	 on	 Hose v. Chicago and North Western 
Transp. Co.,	 154	 F.r.D.	 222	 (s.D.	 Iowa	 1994),	 in	 which	 the	
railroad	objected	 to	 the	plaintiff’s	expert	witness’	charging	the	
railroad	for	time	spent	reviewing	medical	records	in	preparation	
for	a	deposition.	the	court	distinguished	Rhee,	in	part,	because	
the	 expert	 in	 Hose	 was	 the	 plaintiff’s	 treating	 neurologist	 and	
was	not	 retained	specifically	 for	 the	 litigation.	 In	addition,	 the	
expert	 was	 not	 seeking	 compensation	 for	 any	 time	 spent	 in	
conference	 with	 plaintiff’s	 counsel,	 but	 merely	 for	 time	 spent	
reviewing	 the	plaintiff’s	medical	 records.	the	court	noted	 that	
compensating	 the	 expert	 for	 time	 spent	 reviewing	 medical	
records	 would	 speed	 along	 the	 deposition	 process	 and	 would	
save	costs	over	having	the	expert	refresh	his	memory	during	the	
deposition	using	the	medical	records.

other	 cases	 represent	 a	 split	 of	 authority	 regarding	 pay-
ment	of	an	expert’s	 time	in	preparing	for	a	deposition.	In	M. T.	
McBrian, Inc. v. Liebert Corp.,	173	F.r.D.	491	(N.D.	Ill.	1997),	
the	court	stated	that	as	a	general	rule,	Fed.	r.	Civ.	p.	26(b)(4)(C)	
does	 not	 require	 the	 deposing	 party	 to	 bear	 the	 expense	 of	 the	
expert’s	deposition	preparation	time.	M. T. McBrian, Inc.	was	a	
simple	 contract	 case	 between	 two	 parties,	 and	 the	 court	 stated	
that	without	more	compelling	circumstances,	time	spent	prepar-
ing	 for	 a	 deposition	 should	 fall	 on	 the	 party	 responding	 to	 a	
discovery	 request.	see,	 also,	Benjamin v. Gloz,	 130	F.r.D.	455	
(D.	Colo.	1990)	(compensation	denied	for	 time	spent	by	expert	
preparing	for	deposition).

there	 are	 exceptions	 where	 the	 case	 is	 complex	 or	 where	
there	has	been	a	considerable	lapse	of	time	between	an	expert’s	
work	 on	 a	 case	 and	 the	 date	 of	 the	 actual	 deposition.	 In	 S.A. 
Healy Co. v. Milwaukee Metro. Sewerage Dist.,	154	F.r.D.	212	
(e.D.	 Wis.	 1994),	 the	 court	 found	 that	 the	 issues	 were	 com-
plex	 and	 that	 the	 deposition	 would	 occur	 4	 to	 5	 months	 after	
the	 expert	prepared	his	 report.	 It	 ordered	 the	party	 responding	
to	 the	 discovery	 to	 pay	 for	 5	 hours	 of	 the	 expert’s	 deposition	
preparation	 time.	 see,	 also,	 E.E.O.C. v. Sears, Roebuck and 
Co.,	 138	 F.r.D.	 523	 (N.D.	 Ill.	 1991)	 (cost	 of	 time	 spent	 for	
experts	 to	 review	 voluminous	 documents	 may	 be	 recovered	 in	
complex	case,	but	 range	of	activities	performed	by	experts	 for	
which	party	can	be	reimbursed	is	very	narrow).



[8]	the	question	of	whether	time	spent	by	Miloro	in	respond-
ing	to	discovery	should	include	his	time	preparing	for	a	deposi-
tion	is	left	to	the	discretion	of	the	trial	court.	the	control	of	dis-
covery	is	a	matter	for	 judicial	discretion.	In re Estate of Jeffrey 
B.,	 268	Neb.	761,	688	N.W.2d	135	 (2004).	a	 judicial	 abuse	of	
discretion	 exists	 when	 a	 judge,	 within	 the	 effective	 limits	 of	
authorized	 judicial	 power,	 elects	 to	 act	 or	 refrain	 from	 action,	
but	 the	 selected	option	 results	 in	a	decision	which	 is	untenable	
and	 unfairly	 deprives	 a	 litigant	 of	 a	 substantial	 right	 or	 a	 just	
result	 in	 matters	 submitted	 for	 disposition	 through	 the	 judicial	
system.	 Poppe v. Siefker, 274	 Neb. 1,	 735	 N.W.2d	 784	 (2007).	
In	 this	case,	Doyle	did	not	pay	certain	specified	fees	 to	Miloro	
in	 advance	 as	 agreed	 upon,	 which	 resulted	 in	 the	 deposition’s	
being	canceled.

We	 conclude	 that	 the	 district	 court	 abused	 its	 discretion	 in	
ordering	Doyle	to	pay	the	$6,000	charged	by	Miloro	as	compen-
sation	 for	 time	he	spent	preparing	 for	 the	deposition.	the	 facts	
herein	 are	 similar	 to	 those	 in	 Rhee v. Witco Chemical Corp.,	
126	F.r.D.	45	(N.D.	Ill.	1989).	Miloro	was	Malchow’s	witness,	
and	 he	 was	 scheduled	 to	 testify	 on	 the	 third	 day	 of	 the	 trial.	
Malchow’s	 counsel	 stated	 that	 he	 had	 spent	 considerable	 time	
with	Miloro	and	that	Miloro	had	been	paid	for	every	minute	of	
his	 time.	Whether	 Miloro	 needed	 to	 spend	 12	 additional	 hours	
to	prepare	for	a	2-hour	discovery	deposition	by	Doyle	is	not	the	
question,	 but,	 rather,	 whether	 Doyle	 should	 have	 been	 ordered	
to	 pay	 such	 charges.	 We	 conclude	 that	 the	 district	 court’s	
order	on	 this	 issue	was	 in	 error.	We	 therefore	modify	 that	 por-
tion	 of	 the	 judgment	 in	 order	 to	 tax	 $6,000	 as	 additional	 costs	
to	Malchow.

sanctions

on	 December	 15,	 2003,	 Malchow	 issued	 Doyle	 a	 notice	 for	
deposition	and	a	subpoena	duces	tecum,	asking	Doyle	to	provide	
the	following	materials:	“[a]ll	 records,	documents,	billings,	and	
other	tangible	things	in	your	possession	or	control”	pertaining	to	
Malchow,	including	but	not	limited	to	x	rays.

as	Doyle’s	deposition	began	on	December	19,	2003,	he	was	
asked	whether	he	brought	those	items	requested	in	the	subpoena	
duces	 tecum.	 Doyle	 stated	 that	 he	 had	 brought	 all	 documents	
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pertaining	to	Malchow,	x	rays,	and	the	instruments	used	for	the	
surgery.	 Later	 in	 the	 deposition,	 Doyle	 mentioned	 that	 models	
of	 Malchow’s	 jawbone	 had	 been	 made	 between	 the	 first	 and	
second	 surgeries.	 When	 a	 second	 deposition	 of	 Doyle	 was	
taken	on	april	8,	2005,	he	was	asked	if	he	was	in	possession	of	
any	 models,	 and	 he	 indicated	 he	 would	 have	 to	 check.	 Dental	
impressions	 were	 eventually	 provided	 to	 Malchow’s	 counsel	
on	april	13.

In	Malchow’s	motion	for	sanctions	under	rule	37,	she	alleged	
that	 she	 had	 learned	 on	 January	 24,	 2005,	 that	 an	 exhibit	 con-
tained	 the	 “right	 strut	 of	 the	 Malchow	 subperiosteal	 implant,”	
which	 had	 never	 before	 been	 produced	 by	 Doyle	 or	 properly	
made	a	part	of	the	contents	of	the	exhibit.	Malchow	claimed	that	
the	strut	was	added	to	the	exhibit	while	it	was	in	the	possession	
of	Doyle	or	his	counsel.	Malchow	claimed	 that	at	Doyle’s	 sec-
ond	deposition	on	april	8,	 the	right	strut	of	Malchow’s	implant	
was	produced.	and	at	a	 third	deposition	on	June	13,	models	of	
Malchow’s	jaw	and	implant	device	were	produced.

In	 her	 motion	 for	 sanctions,	 Malchow	 asked	 the	 district	
court	 to	 find	 that	 Doyle	 and	 his	 counsel	 were	 in	 contempt	
and	 to	order	 that	 they	purge	 themselves	of	contempt	by	either	
(1)	 paying	 Malchow’s	 counsel	 full	 compensation	 for	 the	 time	
expended	 as	 a	 result	 of	 taking	 Doyle’s	 deposition	 on	 three	
occasions,	(2)	forfeiting	the	right	to	refer	to	or	use	the	strut	or	
models	 as	 evidence	 at	 trial,	 or	 (3)	 admonishing	 and	 instruct-
ing	Doyle’s	 expert	witnesses	 that	 their	opinions	 should	not	be	
based	on	the	strut	or	models.

In	 the	 alternative,	 Malchow	 sought	 payment	 for	 the	 time	
expended	 in	 revisiting	 all	 of	 Malchow’s	 expert	 witnesses	 to	
allow	 them	 to	 review	 the	 strut	 and	 models;	 payment	 for	 the	
time	 spent	 taking	 the	 depositions	 of	 bavitz	 and	 burton,	 who	
were	 not	 allowed	 to	 view	 the	 strut	 and	 models	 prior	 to	 their	
depositions;	 and	 forfeiture	 of	 Doyle’s	 right	 to	 use	 the	 depo-
sitions	 of	 bavitz	 and	 burton	 as	 substantive	 evidence	 or	 as	
impeachment	at	trial.

the	 district	 court	 found	 that	 Doyle	 was	 negligent	 in	 fail-
ing	 to	 produce	 the	 strut	 and	 models	 related	 to	 his	 treatment	 of	
Malchow	at	either	of	his	depositions.	pursuant	 to	 the	subpoena	
duces	 tecum,	Doyle	was	 required	 to	bring	all	 “tangible	 things”	



to	 the	 deposition.	 the	 court	 found	 it	 would	 be	 an	 extreme	
	remedy	to	exclude	the	models	from	use	but	found	it	appropriate	
to	impose	sanctions	in	the	amount	of	one-half	of	the	costs	of	the	
subsequent	 depositions	 and	 Malchow’s	 attorneys’	 preparation	
time	for	those	depositions.	Doyle	was	ordered	to	pay	$7,717.50	
in	attorney	fees	and	$685.58	in	expenses	to	Malchow’s	counsel	
as	sanctions	by	august	31,	2005.

after	 the	 trial,	 Doyle	 moved	 the	 district	 court	 to	 reconsider	
its	sanctions.	He	argued	there	was	no	testimony	that	the	models	
changed	 the	 opinion	 of	 any	 expert	 or	 that	 any	 expert	 spent	 a	
great	deal	of	 time	looking	at	 the	models	 to	reevaluate	his	opin-
ion.	Doyle	claimed	the	sanctions	were	excessive	and	asked	that	
they	 be	 set	 aside	 because	 there	 was	 no	 prejudice	 to	 Malchow.	
the	court	overruled	this	motion	for	reconsideration.

Doyle	argues	 that	 the	district	 court	 abused	 its	discretion.	He	
claims	 that	 there	 was	 no	 prejudice	 to	 Malchow	 because	 the	
expert	 witnesses	 testified	 that	 their	 opinions	 did	 not	 change	
after	they	saw	the	models.	burton	stated	in	a	second	deposition	
that	 none	 of	 his	 opinions	 had	 changed	 following	 his	 review	 of	
the	 models	 and	 implant.	 bavitz	 stated	 at	 trial	 that	 he	 had	 not	
changed	his	opinions	based	on	his	review	of	the	models.

the	 subpoena	 duces	 tecum	 directed	 Doyle	 to	 bring	 with	
him	 “[a]ll	 records,	 documents,	 billings,	 and	 other tangible 
things	 in	 your	 possession	or	 control”	 pertaining	 to	Malchow,	
including	but	not	 limited	 to	x	rays.	 (emphasis	supplied.)	the	
models	 would	 certainly	 fall	 within	 the	 definition	 of	 “other	
tangible	 things.”	 thus,	 the	 district	 court	 did	 not	 abuse	 its	
discretion	 in	 sanctioning	 Doyle	 for	 the	 failure	 to	 provide	 the	
models	 until	 16	 months	 after	 the	 subpoena	 duces	 tecum	 was	
issued.	this	assignment	of	error	has	no	merit.

CoNCLUsIoN
the	judgment	of	 the	district	court	 is	affirmed	as	modified	 in	

accordance	with	this	opinion.
affiRmed as modified.

connolly,	J.,	participating	on	briefs.
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J.R. simplot company, appellant, v. James JelineK, 
as peRsonal RepResentative of the estate of 

edwaRd f. JelineK, deceased, and 
individually, et al., appellees.

748	N.W.2d	17

Filed	april	24,	2008.				No.	s-06-666.

	 1.	 Statutes:	Appeal	and	Error.	statutory	 interpretation	 is	 a	question	of	 law,	which	
an	appellate	court	resolves	independently	of	the	trial	court.

	 2.	 Equity:	 Jurisdiction:	Appeal	 and	 Error.	 the	 correct	 standard	 of	 review	 for	 a	
trial	court’s	exercise	of	equity	jurisdiction	is	de	novo	on	the	record,	with	indepen-
dent	conclusions	of	law	and	fact.

	 3.	 Decedents’	Estates:	Executors	and	Administrators.	a	personal	 representative’s	
duty	 is	 to	act	on	behalf	of	an	estate	with	 the	end	goal	of	distributing	and	closing	
that	estate.

	 4.	 Decedents’	Estates:	Notice:	Claims.	Mere	notice	to	a	representative	of	an	estate	
regarding	 a	 possible	 demand	 or	 claim	 against	 the	 estate	 does	 not	 constitute	 pre-
senting	or	filing	a	claim	under	Neb.	rev.	stat.	§	30-2486	(reissue	1995).

	 5.	 Open	 Accounts:	 Actions.	 an	 action	 on	 account	 or	 open	 account	 is	 appro-
priate	 where	 the	 parties	 have	 conducted	 a	 series	 of	 transactions	 for	 which	 a	
	balance	remains.

	 6.	 Open	Accounts:	Limitations	of	Actions.	In	an	action	on	an	open	account,	where	
the	dealing	between	 the	parties	was	continuous,	 each	 succeeding	 item	 is	applied	
to	 the	 true	balance,	 and	 the	 latest	 item	of	 the	 account	 removes	prior	 items	 from	
the	operation	of	the	statute	of	limitations.

	 7.	 ____:	____.	Not	every	entry	 in	an	open	account	 is	an	 item	that	restarts	 the	appli-
cable	statute	of	limitations.

	 8.	 Estoppel.	 the	 elements	 of	 equitable	 estoppel	 are,	 as	 to	 the	 party	 estopped:	 (1)	
conduct	which	amounts	to	a	false	representation	or	concealment	of	material	facts,	
or	 at	 least	which	 is	 calculated	 to	 convey	 the	 impression	 that	 the	 facts	 are	other-
wise	 than,	and	 inconsistent	with,	 those	which	 the	party	subsequently	attempts	 to	
assert;	 (2)	 the	 intention,	 or	 at	 least	 the	 expectation,	 that	 such	 conduct	 shall	 be	
acted	upon	by,	or	influence,	the	other	party	or	other	persons;	and	(3)	knowledge,	
actual	or	constructive,	of	the	real	facts.	as	to	the	other	party,	the	elements	are:	(1)	
lack	of	knowledge	and	of	 the	means	of	knowledge	of	 the	 truth	as	 to	 the	 facts	 in	
question;	(2)	reliance,	 in	good	faith,	upon	the	conduct	or	statements	of	 the	party	
to	 be	 estopped;	 and	 (3)	 action	 or	 inaction	 based	 thereon	 of	 such	 a	 character	 as	
to	 change	 the	position	or	 status	of	 the	party	 claiming	 the	 estoppel,	 to	his	or	her	
injury,	detriment,	or	prejudice.

appeal	 from	 the	 District	 Court	 for	 box	 butte	 County:	 paul 
d. empson,	Judge.	affirmed.

David	 a.	 Dudley	 and	 Jacob	 p.	 Wobig,	 of	 baylor,	 evnen,	
Curtiss,	Grimit	&	Witt,	L.L.p.,	for	appellant.



terry	 Curtiss,	 of	 Curtiss,	 Moravek,	 Curtiss,	 Margheim	 &	
Miller,	p.C.,	L.L.o.,	for	appellees.

heavican, c.J., wRight, connolly, geRRaRd, stephan, 
mccoRmacK, and	milleR-leRman, JJ.

heavican, c.J.
INtroDUCtIoN

this	 case	 presents	 several	 issues	 relating	 to	 a	 claim	 filed	
against	 the	 estate	 of	 edward	 F.	 Jelinek.	 We	 are	 first	 asked	
to	 determine	 whether	 crop	 services	 provided	 to	 the	 estate	 by	
J.r.	 simplot	 Company	 (simplot)	 are	 administration	 expenses	
under	Neb.	rev.	stat.	§	30-2485(b)	 (reissue	1995).	 If	so,	 then	
simplot’s	 claim	 should	 be	 allowed,	 because	 under	 §	 30-2485,	
no	statute	of	limitations	barred	the	claim.	However,	if	the	claim	
was	not	for	administration	expenses,	we	are	presented	with	the	
question	 of	 whether	 simplot’s	 “Demand	 for	 Notice”	 or,	 alter-
natively,	 the	 filing	 of	 this	 suit	 in	 district	 court,	 operated	 as	 a	
timely	claim	under	Neb.	rev.	stat.	§	30-2486	(reissue	1995).

FaCts
the	facts	of	this	case	are	largely	uncontested.	edward	passed	

away	 testate	 on	 May	 21,	 1999,	 leaving	 an	 estate	 primarily	
consisting	 of	 approximately	 4,500	 acres	 of	 farmland.	 James	
Jelinek,	edward’s	grandson,	was	named	personal	representative	
of	the	estate.	edward’s	will	specifically	authorized	the	personal	
representative	 to	keep	 the	administration	of	his	estate	open	for	
up	 to	 15	 years	 and	 directed	 that	 the	 farming	 operation	 on	 the	
estate	should	be	continued	during	that	time.

In	 september	 1999,	 crops	 located	 on	 land	 owned	 by	 the	
estate	 suffered	 significant	 hail	 damage.	 the	 crops	 were	 unin-
sured.	accordingly,	 there	 were	 insufficient	 funds	 to	 pay	 oper-
ating	 debt	 due	 in	 1999.	 Due	 to	 the	 inability	 to	 pay	 this	 debt,	
the	 lender	declined	 to	provide	 further	 financing	of	 the	estate’s	
operations.	 New	 financing	 was	 obtained	 through	ag	 services	
of	america,	 Inc.	 (ag	services).	this	financing	 lasted	from	the	
2000	 through	 the	 2002	 growing	 seasons.	 In	 order	 to	 receive	
goods	or	 services	under	 this	 new	agreement,	 the	 estate	 had	 to	
specifically	 request	 the	 goods	 or	 services.	ag	 services	 would	
then	 either	 approve	 or	 decline	 the	 request,	 with	 ag	 services	
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actually	 purchasing	 the	 goods	 or	 services.	 these	 goods	 and	
services	were	then	sold	to	the	estate	at	a	markup.

at	this	same	time,	the	estate’s	account	with	simplot	was	also	
changed	to	cash	on	delivery,	meaning	that	no	goods	or	services	
were	 to	 be	 provided	 without	 payment	 up	 front.	 During	 the	 3	
years	 at	 issue,	 there	 were	 times	 when	ag	 services	 would	 not	
approve	certain	requests	made	by	James	on	behalf	of	the	estate.	
Given	the	payment	status	at	simplot,	the	estate	could	not	itself	
contract	for	the	goods	or	services.	Nevertheless,	simplot’s	local	
branch	 manager	 continued	 to	 provide	 certain	 goods	 and	 ser-
vices	 to	 the	estate.	the	payment	status	was	circumvented	with	
the	 manager’s	 simply	 keeping	 track	 of	 the	 goods	 and	 services	
provided,	 but	 not	 issuing	 invoices.	 It	 is	 clear	 from	 the	 record	
that	with	respect	to	the	goods	and	services	at	issue,	the	manager	
was	aware	that	he	was	dealing	with	James	in	James’	capacity	as	
personal	representative	for	edward’s	estate.

eventually,	 the	 circumvention	 was	 discovered.	 on	 February	
26,	 2003,	 the	 goods	 and	 services	 provided	 to	 the	 estate	 were	
invoiced	for	a	total	of	$161,053.78.	that	invoice	provided	for	a	
due	date	of	March	20,	2003.	the	estate	did	not	pay	that	invoice	
and	was	billed	again	on	March	26	in	the	amount	of	$174,504.98,	
with	a	due	date	of	april	20.	that	invoice	was	also	not	paid.

the	reason	put	forth	by	James	for	the	nonpayment	of	the	bill	
was	 that	 during	 the	 2000	 growing	 season,	 some	 of	 the	 estate’s	
dryland	corn	fields	had	a	 lower	yield	 than	James	had	expected.	
James	believed	the	cause	of	this	poor	yield	was	the	spraying	of	
an	herbicide	recommended	by	simplot,	and	he	estimated	a	loss	
of	 approximately	 $150,000	 to	 $160,000.	 James	 refused	 to	 pay	
the	simplot	bill	despite	acknowledging	that	at	least	some	of	the	
goods	 and	 services	 were	 provided.	 James’	 refusal	 was	 based	
upon	his	belief	 that	simplot	owed	 the	 estate	 for	 the	poor	yield	
caused	by	the	spraying	of	the	herbicide.

on	 June	 10,	 2003,	 simplot	 filed	 a	 “Demand	 for	 Notice”	 in	
the	county	court	for	box	butte	County.	that	demand	stated	that	
“[simplot]	has	a	 financial	 interest	 in	 the	estate	of	 the	deceased	
and	 holds	 an	 outstanding	 claim,”	 but	 included	 no	 basis	 for	 the	
potential	claim	and	listed	no	amount	due.

on	March	25,	2004,	simplot	filed	this	suit	against	the	estate	in	
box	butte	County	District	Court.	the	estate	denied	it	was	liable	



and	asserted	a	 cross-claim	against	simplot	 for	$175,085.09	 for	
damages	to	the	estate’s	2000	dryland	corn	crop.	that	cross-claim	
was	later	dismissed	by	the	district	court.	on	May	16,	2006,	the	
district	 court	 dismissed	 simplot’s	 claim,	 finding	 the	 claim	 was	
barred	by	 the	 statute	of	 limitations	 set	 forth	 in	§	30-2485.	the	
district	court	also	found	simplot’s	“Demand	for	Notice”	did	not	
qualify	as	a	claim	under	§	30-2486.

assIGNMeNts	oF	error
on	 appeal,	 simplot	 assigns,	 restated,	 that	 the	 district	 court	

erred	in	(1)	determining	that	expenses	of	conducting	farm	oper-
ations	were	not	“administration	expenses”	under	§	30-2485(b);	
(2)	 determining	 that	 simplot’s	 filing	 entitled	 “Demand	 for	
Notice”	was	insufficient	as	a	filing	of	claim	under	§	30-2485(b);	
(3)	not	determining	 that	 the	estate’s	account	with	simplot	was	
open,	which	would	toll	the	applicable	statute	of	limitations;	and	
(4)	determining	simplot’s	equitable	actions	were	barred.

staNDarD	oF	reVIeW
[1]	 statutory	 interpretation	 is	 a	 question	 of	 law,	 which	 an	

appellate	court	resolves	independently	of	the	trial	court.1

[2]	the	correct	standard	of	review	for	a	trial	court’s	exercise	
of	 equity	 jurisdiction	 is	 de	 novo	 on	 the	 record,	 with	 indepen-
dent	conclusions	of	law	and	fact.2

aNaLysIs
on	appeal,	simplot’s	basic	contention,	broadly	stated,	is	that	

the	district	 court	 erred	 in	concluding	 that	 its	 claim	was	barred	
by	 the	 statute	of	 limitations	 set	 forth	 in	§	30-2485(b).	section	
30-2486	 provides	 a	 framework	 for	 analyzing	 this	 assertion.	
that	 section	 provides	 that	 someone	 with	 a	 claim	 against	 an	
estate	may	present	it	 in	one	of	two	ways.	Under	§	30-2486(1),	
the	 claim	 may	 be	 filed	 with	 the	 probate	 court.	 alternatively,	
under	 §	 30-2486(2),	 a	 claimant	 may	 file	 suit	 to	 recover	 the	
amount	of	the	claim,	so	long	as	the	suit	is	filed	within	the	time	
period	provided	for	filing	the	claim	with	the	estate.

	 1	 Jones v. Shelter Mut. Ins. Cos.,	274	Neb.	186,	738	N.W.2d	840	(2007).
	 2	 Hornig v. Martel Lift Systems,	258	Neb.	764,	606	N.W.2d	764	(2000).
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the	 time	period	for	 filing	claims	with	 the	estate	 is	set	 forth	
in	 §	 30-2485(b).	 that	 section	 generally	 provides	 that	 with	
respect	 to	 claims	 arising	 at	 or	 after	 the	 death	 of	 the	 decedent,	
as	is	presented	in	this	case:

all	claims,	other	than	for	administration	expenses,	against	
a	decedent’s	estate	which	arise	at	or	after	the	death	of	the	
decedent,	including	claims	of	the	state	and	any	subdivision	
thereof,	 whether	 due	 or	 to	 become	 due,	 absolute	 or	 con-
tingent,	 liquidated	 or	 unliquidated,	 founded	 on	 contract,	
tort,	or	other	 legal	basis,	are	barred	against	 the	estate,	 the	
personal	 representative,	 and	 the	 heirs	 and	 devisees	 of	 the	
decedent,	unless	presented	as	follows:

(1)	a	 claim	 based	 on	 a	 contract	 with	 the	 personal	 rep-
resentative,	 within	 four	 months	 after	 performance	 by	 the	
personal	representative	is	due;

(2)	any	other	claim,	within	four	months	after	it	arises.3

Simplot’s Claim Not For Administration Expenses.
In	 its	first	assignment	of	error,	simplot	argues	 that	 its	claim	

was	 an	 administration	 cost	 and,	 under	 §	 30-2485(b),	 did	 not	
need	 to	 be	 filed	 with	 the	 probate	 court	 within	 the	 4-month	
time	 period.	 In	 support	 of	 this	 contention,	 simplot	 argues	
that	 the	 overriding	 goal	 of	 edward’s	 will	 was	 a	 concern	 over	
the	 continuation	 of	 his	 farming	 operations	 and	 that	 edward	
had	 specifically	 authorized	 keeping	 the	 estate	 open	 for	 up	 to	
15	 years.	 simplot	 asserts	 that	 given	 the	 possibility	 of	 a	 long-
term	administration	of	 the	estate,	 the	crop	 services	 it	 provided	
were	 necessary	 to	 maintain	 the	 cropland,	 were	 incurred	 in	 the	
administration	 of	 the	 estate,	 and	 therefore	 were	 administration	
expenses	as	envisioned	by	§	30-2485(b).

the	current	Nebraska	probate	Code	was	enacted	in	1974	and	
became	operative	on	 January	1,	1977.	While	 it	 closely	 follows	
the	 language	 of	 the	 Uniform	 probate	 Code,	 it	 differs	 in	 one	
particular	 way	 that	 is	 significant	 to	 our	 analysis	 in	 this	 case.	
While	the	Uniform	probate	Code	requires	all	claims	to	be	filed	
with	 the	 estate	 or	 the	 probate	 court,4	 §	 30-2485(b)	 specifically	

	 3	 §	30-2485(b).
	 4	 Compare	Unif.	probate	Code	§	3-803,	8	U.L.a.	41	(Cum.	supp.	2007).



exempts	 administration	 expenses	 from	 such	 requirement.	 It	
appears	that	Nebraska	is	unique	in	providing	such	an	exemption.	
the	term	“administration	expenses”	is	not	defined	in	the	probate	
code.	Nor	has	the	term	been	precisely	defined	by	Nebraska	case	
law,	though	the	topic	has	been	generally	discussed.

In	 cases	 decided	 since	 the	 adoption	 of	 the	 current	 probate	
code,	 this	court	has	concluded	 that	expenses	paid	 to	engage	 in	
litigation	 on	 behalf	 of	 the	 estate	 were	 administration	 expenses	
for	 the	 purposes	 of	 §	 30-2485(b),5	 as	 were	 the	 attorney	 fees	
of	 a	 party	 other	 than	 the	 administrator.6	 Furthermore,	 in	 cases	
predating	 the	 current	 probate	 code,	 we	 held	 that	 guardian	
ad	 litem	 fees7	 and	 reimbursement	 for	 legal	 services	 provided	
by	 the	 administrator8	 were	 properly	 considered	 administra-
tion	expenses.

simplot’s	contention	that	its	claim	constituted	an	administra-
tion	expense	under	§	30-2485(b)	suffers	from	a	fatal	flaw.	If	the	
crop	services	simplot	provided	are	properly	considered	admin-
istration	 expenses,	 such	 ignores	 altogether	 §	 30-2485(b)(1),	
which	 provides	 for	 the	 4-month	 claim	 period	 for	 “[a]	 claim	
based	on	a	contract	with	the	personal	representative	.	.	.	.”

[3]	 If	 this	 court	 were	 to	 adopt	 simplot’s	 reasoning—that	
the	 services	 in	 question	 should	 be	 considered	 administration	
expenses—then	 §	 30-2585(b)(1)	 would	 be	 rendered	 virtually	
meaningless.	 a	 personal	 representative’s	 duty	 is	 to	 act	 on	
behalf	of	 the	estate	with	 the	end	goal	of	distributing	and	clos-
ing	 that	estate.9	 In	general,	each	and	every	contract	entered	by	
the	 personal	 representative	 is	 intended	 to	 assist	 the	 personal	
representative	 in	his	or	her	administration	of	 the	estate.	Under	
simplot’s	reasoning,	all	of	 those	expenses	could	reasonably	be	
construed	 as	 administration	 expenses,	 resulting	 in	 a	 situation	
in	 which	 it	 would	 rarely,	 if	 ever,	 be	 necessary	 for	 someone	 to	

	 5	 In re Estate of Reimer,	229	Neb.	406,	427	N.W.2d	293	(1988).
	 6	 Roberts v. Snow Redfern Memorial Foundation,	196	Neb.	139,	242	N.W.2d	

612	(1976).
	 7	 Hauschild v. Hauschild,	176	Neb.	319,	126	N.W.2d	192	(1964).
	 8	 In re Estate of Wilson,	83	Neb.	252,	119	N.W.	522	(1909).
	 9	 see,	 generally,	 Neb.	 rev.	 stat.	 §§	 30-2462	 to	 30-2482	 (reissue	 1995	 &	

Cum.	supp.	2006).
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actually	file	a	claim	with	the	probate	court.	We	therefore	reject	
simplot’s	 contention	 and	 hold	 that	 the	 claim	 in	 this	 case	 was	
not	for	administration	expenses.

In	support	of	this	holding,	we	rely	on	our	previous	case	law	
regarding	 administration	 expenses.	 as	 noted,	 this	 court	 has	
never	defined	administration	expenses.	this	court	has,	however,	
indicated	 that	 certain	 claims	 were	 administrative	 in	 nature;	
many	 of	 those	 cases	 predate	 our	 current	 probate	 code.	 We	
conclude	that	the	Legislature	adopted	the	current	probate	code,	
including	 its	 unique	 exemption	 for	 administration	 expenses,	
with	 the	 knowledge	 of	 what	 expenses	 this	 court	 had	 held	 to	
be	 administration	 expenses.	 We	 decline	 to	 expand	 the	 list	 of	
expenses	 determined	 to	 be	 administrative	 to	 include	 the	 ser-
vices	provided	by	simplot	in	this	case,	particularly	when	those	
services	 are	 so	 clearly	 “based	 on	 a	 contract	 with	 the	 personal	
representative”	and	thus	fit	neatly	within	§	30-2485(b)(1).

also	 supporting	 our	 conclusion	 are	 the	 purposes	 behind	
§	30-2485(b).	We	have	stated	that

[t]he	 purpose	 of	 the	 nonclaim	 statute,	 §	 30-2485,	 is	
facilitation	 and	 expedition	 of	 proceedings	 for	 distribu-
tion	 of	 a	 decedent’s	 estate,	 including	 an	 early	 appraisal	
of	 the	 respective	 rights	 of	 interested	 persons	 and	 prompt	
settlement	of	demands	against	the	estate.	as	a	result	of	the	
nonclaim	 statute,	 the	 probate	 court	 or	 the	 personal	 repre-
sentative	can	readily	ascertain	the	nature	and	extent	of	the	
decedent’s	 debts,	 determine	 whether	 any	 sale	 of	 property	
is	 necessary	 to	 satisfy	 a	 decedent’s	 debts,	 and	 project	 a	
probable	time	at	which	the	decedent’s	estate	will	be	ready	
for	distribution.10

Where	 the	 purpose	 behind	 §	 30-2485(b)	 is	 to	 facilitate	 and	
expedite	the	distribution	of	a	decedent’s	estate,	defining	admin-
istration	expenses	broadly,	as	simplot	would	essentially	have	us	
do,	would	not	forward	this	goal.

We	 also	 note	 that	 we	 have	 examined	 both	 the	 cases	 and	
regulations	 to	 which	 simplot	 directs	 us	 and	 find	 them	 all	
	distinguishable	 and	 inapplicable.	 In	 Perez v. Gil’s Estate et 

10	 In re Estate of Feuerhelm,	 215	 Neb.	 872,	 874-75,	 341	 N.W.2d	 342,	 344	
(1983).



al11 and	 Evans v. Carroll,12 the	 administrators	 of	 the	 estate	 in	
each	 case	 wished	 to	 recover	 expenses	 incurred	 while	 continu-
ing	 decedent’s	 business	 following	 decedent’s	 death;	 the	 court	
in	 each	 case	 concluded	 that	 the	 expenses	 in	 question	 were	
expenses	of	administration.	However,	there	is	no	indication	that	
the	court	in	either	case	was	presented	with	the	statutory	distinc-
tion	 that	 we	 have	 here:	 namely,	 the	 distinction	 made	 between	
“administration	 expenses”	 and	 “claims	 based	 upon	 a	 contract	
with	the	personal	representative.”

We	 also	 find	 simplot’s	 argument	 based	 upon	 Internal	
revenue	 Code	 regulations	 unpersuasive.	 the	 regulations	 in	
question	 discuss	 expenses	 which	 are	 deductible	 from	 a	 dece-
dent’s	gross	estate	and	define	administration	fees	as	executor’s	
commissions,	 attorney	 fees,	 and	 miscellaneous	 administration	
expenses.13	 Miscellaneous	 administration	 expenses	 are	 defined	
in	this	context	to	include	those	“[e]xpenses	necessarily	incurred	
in	preserving	 .	 .	 .	 the	estate,”	 including	“the	cost	of	 .	 .	 .	main-
taining	property	of	the	estate.”14

We,	 of	 course,	 agree	 that	 under	 the	 regulations,	 the	 cost	 of	
maintaining	 the	 property	 of	 an	 estate	 could,	 in	 certain	 circum-
stances,	 be	 properly	 considered	 a	 miscellaneous	 administration	
expense	 for	 the	 purposes	 of	 the	 Internal	 revenue	 Code.	 We	
conclude,	however,	 that	 such	 is	of	no	 import	 to	our	analysis	of	
whether	 the	 services	 in	 question	 are	 “administration	 expenses”	
under	the	Nebraska	probate	Code.

We	also	reject	simplot’s	argument	that	the	estate	is	estopped	
from	now	arguing	that	the	expenses	in	question	were	not	“admin-
istration	 expenses”	 when	 the	 estate	 referred	 to	 the	 expenses	 as	
such	 throughout	 the	 administration	 of	 the	 estate.	 We	 conclude	
that	 the	 terminology	 the	 estate	 employed	 in	 characterizing	 the	
expenses	 in	 question	 is	 of	 no	 consequence,	 particularly	 as	 it	
does	 not	 appear	 the	 nature	 of	 the	 expenses	 was	 at	 issue	 at	 the	
time	the	statements	and	filings	were	made	by	the	estate.

11	 Perez v. Gil’s Estate et al,	29	N.M.	313,	222	p.	907	(1924).
12	 Evans v. Carroll, 167	Ga.	68,	144	s.e.	912	(1928).
13	 26	C.F.r.	§	20.2053-3(a)	(2007).
14	 §	20.2053-3(d)(1)	at	362.
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We	reject	simplot’s	contention	that	its	claim	was	for	admin-
istration	expenses.	such	a	conclusion	is	supported	by	our	prior	
case	 law	 on	 administration	 expenses	 in	 general	 and	 also	 by	
the	 purposes	 behind	 §	 30-2485(b).	 as	 such,	 simplot’s	 first	
assignment	 of	 error	 is	 without	 merit.	 because	 the	 expenses	 in	
question	 were	 not	 administrative,	 simplot	 was	 required	 under	
§§	30-2485(b)(1)	and	30-2486	 to	 file	 a	claim	with	 the	probate	
code	within	4	months.	We	discuss	below	whether	simplot	filed	
such	a	claim.

Simplot’s Demand for Notice Did Not Comply 
With § 30-2486(1).

Having	 concluded	 the	 district	 court	 was	 correct	 in	 finding	
the	 services	 provided	 by	 simplot	 did	 not	 qualify	 as	 adminis-
tration	 expenses,	 we	 are	 next	 presented	 with	 simplot’s	 second	
assignment	 of	 error.	 In	 particular,	 simplot	 argues	 that	 its	 June	
10,	 2003,	 “Demand	 for	 Notice”	 qualified	 as	 a	 claim	 under	
§	30-2486(1).	that	section	provides:

the	claimant	may	file	a	written	statement	of	the	claim,	in	
the	 form	 prescribed	 by	 rule,	 with	 the	 clerk	 of	 the	 court.	
the	claim	 is	deemed	presented	on	 the	 filing	of	 the	claim	
with	 the	court.	 If	a	claim	is	not	yet	due,	 the	date	when	 it	
will	 become	 due	 shall	 be	 stated.	 If	 the	 claim	 is	 contin-
gent	 or	 unliquidated,	 the	 nature	 of	 the	 uncertainty	 shall	
be	 stated.	 If	 the	 claim	 is	 secured,	 the	 security	 shall	 be	
described.	 Failure	 to	 describe	 correctly	 the	 security,	 the	
nature	of	any	uncertainty,	and	the	due	date	of	a	claim	not	
yet	due	does	not	invalidate	the	presentation	made.

simplot’s	“Demand	for	Notice”	provided	that
[p]ursuant	 to	 Nebraska	 probate	 Code	 §30-2413,	 the	
undersigned	 hereby	 demands	 mailed	 notice	 pursuant	 to	
Nebraska	 probate	 Code	 §	 30-2220(a)(1)	 of	 any	 of	 the	
following	 orders	 or	 filings	 pertaining	 to	 the	 estate	 of	 the	
above	 deceased:	 .	 .	 .	 Inventory	 or	 any	 supplementary	
inventory	 [and	 a]ll	 other	 filings	 made	 by	 the	 personal	
representative	or	his	attorney	in	this	matter.

the	notice	further	stated	that	“[simplot]	has	a	financial	interest	
in	 the	 estate	of	 the	deceased	 and	holds	 an	outstanding	 claim.”	
simplot	 claims	 this	 demand	 was	 sufficient	 because	 §	 30-2486	



provides	 that	 the	 “[f]ailure	 to	 describe	 correctly	 the	 security,	
the	 nature	 of	 any	 uncertainty,	 and	 the	 due	 date	 .	 .	 .	 does	 not	
invalidate	the	presentation	made.”

[4]	 In re Estate of Feuerhelm15	 is	 instructive	 with	 respect	
to	whether	simplot’s	“Demand	for	Notice”	was	sufficient	as	a	
statement	 of	 claim	 under	 §	 30-2486(1).	 In	 that	 case,	 we	 held	
the	 purported	 claim	 against	 the	 estate	 was	 filed	 by	 the	 wrong	
entity,	but	also	noted	the	claim	was	further	deficient:

although	 the	 language	 of	 [the]	 claim	 did	 alert	 the	 per-
sonal	 representative	 to	 the	 possibility	 of	 a	 claim	 by	 the	
trust,	 [the]	 claim	did	not	 contain	 a	demand	 .	 .	 .	 upon	 the	
estate	 for	 satisfaction	of	 any	obligation.	Mere	notice	 to	a	
representative	of	an	estate	regarding	a	possible	demand	or	
claim	 against	 the	 estate	 does	 not	 constitute	 presenting	 or	
filing	 a	 claim	 under	 §	 30-2486.	 If	 notice	 were	 accorded	
the	stature	of	a	claim,	the	resultant	state	of	flux	and	uncer-
tainty	 would	 frustrate	 and	 avoid	 the	 purpose	 and	 objec-
tives	of	the	nonclaim	statute.16

We	 conclude	 the	 “Demand	 for	 Notice”	 filed	 by	 simplot	
was	 at	 most	 “notice	 to	 a	 representative	 of	 an	 estate	 regarding	
a	 possible	 demand	 or	 claim	 against	 the	 estate.”17	 simplot’s	
“Demand”	requested	notice	of	any	filings	or	orders	in	the	estate	
and	 indicated,	 without	 providing	 any	 basis	 for	 the	 claim	 or	
amount	due,	that	“[simplot]	has	a	financial	interest	in	the	estate	
of	the	deceased	and	holds	an	outstanding	claim.”

Moreover,	we	note	this	“Demand”	referenced	not	§	30-2486(1),	
but	 Neb.	 rev.	 stat.	 §	 30-2413	 (reissue	 1995),	 which	 provides	
that	 interested	 parties	 can	 request	 notice	 from	 the	 court	 of	 any	
order	or	 filings	pertaining	 to	an	estate.	Lending	further	support	
to	 the	conclusion	 that	simplot	had	not	 intended	 this	as	a	claim	
is	the	fact	that	simplot	had,	on	July	16,	1999,	filed	a	“statement	

15	 In re Estate of Feuerhelm,	supra note	10.
16	 Id.	 at	875,	341	N.W.2d	at	345.	see,	also,	J. J. Schaefer Livestock Hauling 

v. Gretna St. Bank,	 229	 Neb.	 580,	 428	 N.W.2d	 185	 (1988)	 (citing	 with	
approval	 language	 in	In re Estate of	Feuerhelm, supra	note	10,	noting	 that	
notice	should	not	be	accorded	status	of	claim).

17	 see	In re Estate of Feuerhelm,	supra note	10,	215	Neb.	at	875,	341	N.W.2d	
at	345.
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of	Claim”	with	 the	 estate	 in	 connection	with	 services	provided	
to	edward	prior	 to	 his	 death,	which	 services	were	unrelated	 to	
this	 case.	that	 “statement	 of	Claim”	provided	 a	 description	of	
the	claim,	a	due	date,	and	the	name	and	address	of	the	claimant	
or	authorized	party.

the	 “Demand	 for	 Notice”	 filed	 on	 June	 10,	 2003,	 did	 not	
qualify	as	a	statement	of	claim	under	§	30-2486(1).	the	record	
reveals	no	other	filings	which	might	otherwise	qualify	as	a	state-
ment	 of	 claim	 filed	 with	 respect	 to	 amounts	 owed	 to	 simplot.	
simplot’s	second	assignment	of	error	is	without	merit.

Simplot’s Filing of Suit Did Not Qualify as Claim 
Under § 30-2486(2).

Having	 concluded	 that	 simplot’s	 “Demand	 for	 Notice”	 was	
insufficient	as	a	claim	under	§	30-2486(1),	we	must	next	deter-
mine	 whether	 the	 filing	 of	 suit	 against	 the	 estate	 in	 the	 box	
butte	 County	 District	 Court	 was	 sufficient	 as	 a	 claim	 under	
§	30-2486(2).	such	filing	may	qualify	as	a	claim	so	long	as	“the	
commencement	of	the	proceeding	.	.	.	occur[ed]	within	the	time	
limited	for	presenting	the	claim,”18	which	under	these	facts	was	
“within	four	months	after	performance	by	the	personal	represen-
tative	is	due.”19

the	 operative	 question	 presented,	 then,	 is	 when	 “perfor-
mance	 by	 the	 personal	 representative	 [was]	 due”	 in	 this	 case.	
simplot	 contends	 that	 because	 it	 charged	 a	 finance	 charge	 on	
unpaid	 amounts,	 the	 account	 was	 an	 open	 one	 and	 “there	 was	
no	 dedicated	 time	 at	 which	 performance	 from	 the	 personal	
representative	 was	 due,	 and	 the	 limitations	 period	 set	 forth	 in	
the	probate	Code	has	not	run.”20

[5]	 We	 have	 noted	 that	 with	 respect	 to	 open	 accounts,	
“‘“[a]n	action	on	account	or	open	account	is	appropriate	where	

18	 §	30-2486(2).
19	 §	30-2485(b)(1).
20	 brief	for	appellant	at	17.



the	parties	have	conducted	a	series	of	 transactions	for	which	a	
balance	remains.”’”21

openness	 is	 indicated	 when	 further	 dealings	 between	 the	
parties	 are	 contemplated	 and	 when	 some	 term	 or	 terms	
of	 the	 contract	 are	 left	 open	 and	 undetermined.	 .	 .	 .	 the	
critical	 factor	 in	 deciding	 whether	 an	 account	 is	 open	 is	
whether	 the	 terms	 of	 payment	 are	 specified	 by	 the	 agree-
ment	or	are	left	open	and	undetermined.22

It	 is	 clear	 that	 the	 estate’s	 account	 with	 simplot	 was	 an	 open	
account.	 the	 record	 in	 this	 case	 clearly	 shows	 that	 the	 par-
ties	 “conducted	 a	 series	 of	 transactions	 for	 which	 a	 balance	
remains”	and	that	the	terms	of	payment	between	the	estate	and	
simplot	were	left	open	and	undetermined.

[6,7]	While	simplot	may	be	correct	that	the	account	between	
it	 and	 the	 estate	 was	 open,	 such	 fact	 is	 not	 dispositive.	 In	
Sodoro, Daly v. Kramer,23 a	law	firm	was	attempting	to	recover	
unpaid	 funds	 from	 a	 former	 client.	 the	 last	 charge	 on	 the	
client’s	 account	 was	 a	 fee	 transaction	 dated	april	 4,	 1997,	 for	
the	 preparation	 of	 correspondence	 to	 the	 client	 regarding	 oral	
argument.	the	 final	 transaction	 in	 the	account,	however,	was	a	
credit	for	the	return	on	an	appeal	bond	dated	June	19.	the	firm	
did	 not	 file	 suit	 against	 the	 client	 until	 June	 7,	 2001.	We	 held	
that	the	suit	was	barred	by	the	statute	of	limitations.

It	 is	 well	 established	 that	 in	 an	 action	 on	 an	 open	
account,	 where	 the	 dealing	 between	 the	 parties	 was	 con-
tinuous,	 each	 succeeding	 item	 is	 applied	 to	 the	 true	 bal-
ance,	 and	 the	 latest	 item	 of	 the	 account	 removes	 prior	
items	from	the	operation	of	 the	statute	of	 limitations.	 .	 .	 .	
However,	 not	 every	 entry	 in	 an	 account	 is	 an	 “item”	 that	
restarts	the	statute	of	limitations.24

We	 noted	 that	 while	 part	 payment	 may	 remove	 the	 bar	 to	
recovery	 imposed	 by	 the	 statute	 of	 limitations,	 the	 credit	 for	

21	 Sodoro, Daly v. Kramer,	 267	Neb.	970,	975,	679	N.W.2d	213,	219	 (2004)	
(quoting	Pipe & Piling Supplies v. Betterman & Katelman,	8	Neb.	app.	475,	
596	N.W.2d	24	(1999)).

22	 Id.	at	976,	679	N.W.2d	at	219	(citation	omitted).
23	 Sodoro, Daly,	supra note	21.
24	 Id.	at	976-77,	679	N.W.2d	at	220.
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the	 return	of	 the	 appeal	bond	did	not	qualify	 as	part	payment.	
We	 reasoned	 that	 the	purpose	behind	 removing	 the	bar	 in	 cer-
tain	 circumstances	 was	 that	 part	 payment	 acted	 as	 recognition	
and	 acknowledgment	 of	 the	 entire	 debt;	 reasoning	 which	 did	
not	apply	in	the	case	of	a	credit	where	there	was	no	affirmative	
action	by	the	client.

We	find	the	reasoning	from	Sodoro, Daly	equally	applicable	
here.	Further	contracting	for	and	receipt	of	services	requires	an	
affirmative	action	by	a	debtor	and	would	likely	be	seen	as	rec-
ognition	and	acknowledgment	of	the	entire	debt.	However,	sim-
ply	 being	 charged	 a	 finance	 charge	 on	 amounts	 already	 owed	
requires	no	affirmative	action	by	a	debtor.	as	such,	it	should	not	
be	treated	as	a	debtor’s	recognition	and/or	acknowledgment	of	a	
debt	sufficient	to	toll	the	applicable	statute	of	limitations.

adopting	such	a	position—wherein	simply	charging	a	finance	
charge	 or	 interest	 could	 keep	 the	 statute	 of	 limitations	 from	
running—would	 undermine	 the	 concept	 of	 a	 statute	 of	 limita-
tions.	 If	 this	were	 all	 that	was	necessary	 to	keep	 a	 limitations	
period	 from	 running	 for	 an	 action	 on	 account,	 then	 accounts	
could	 remain	 unpaid	 for	 years	 with	 little	 or	 no	 incentive	 for	
creditors	to	attempt	to	recover	the	amounts	due.

the	 record	 in	 this	 case	 shows	 the	 estate	 was	 billed	 for	 ser-
vices	 provided	 to	 it	 on	 February	 26,	 2003,	 with	 a	 due	 date	 of	
March	 20,	 and	 again	 on	 March	 26,	 with	 a	 due	 date	 of	 april	
20.	 Under	 §§	 30-2485	 and	 30-2486(2),	 suit	 had	 to	 be	 filed	
within	 4	 months	 of	 the	 date	 the	 underlying	 obligation	 was	
due.	simplot	acknowledges	 that	 suit	was	not	 filed	until	March	
25,	2004,	approximately	1	year	after	 the	estate	was	first	billed	
and	well	outside	the	4	months	permitted	under	§	30-2485.	It	is	
apparent	 that	 simplot’s	 suit	 does	 not	 qualify	 as	 a	 claim	 under	
§	 30-2486(2).	 simplot’s	 third	 assignment	 of	 error	 is	 with-
out	merit.

Simplot Is Not Entitled to Equitable Relief.
Finally,	simplot	argues	that	even	if	it	was	found	to	have	not	

filed	 a	 claim,	 “the	 estate	 should	 be	 estopped	 from	 asserting	
the	 statute	 of	 limitations	 as	 a	 defense	 to	 simplot’s	 claim.”25	

25	 brief	for	appellant	at	19.



the	 basis	 for	 this	 contention	 is	 the	 alleged	 deception	 perpe-
trated	against	it	when	simplot’s	local	branch	manager	failed	to	
invoice	the	estate	for	services	provided	by	simplot.

[8]	 the	 elements	 of	 equitable	 estoppel	 are,	 as	 to	 the	 party	
estopped:	 (1)	conduct	which	amounts	 to	a	 false	 representation	
or	concealment	of	material	facts,	or	at	least	which	is	calculated	
to	convey	the	impression	that	the	facts	are	otherwise	than,	and	
inconsistent	with,	 those	which	the	party	subsequently	attempts	
to	assert;	(2)	the	intention,	or	at	least	the	expectation,	that	such	
conduct	 shall	 be	 acted	 upon	 by,	 or	 influence,	 the	 other	 party	
or	other	persons;	and	(3)	knowledge,	actual	or	constructive,	of	
the	 real	 facts.	as	 to	 the	other	party,	 the	elements	are:	 (1)	 lack	
of	knowledge	and	of	the	means	of	knowledge	of	the	truth	as	to	
the	facts	in	question;	(2)	reliance,	in	good	faith,	upon	the	con-
duct	 or	 statements	 of	 the	 party	 to	 be	 estopped;	 and	 (3)	 action	
or	 inaction	based	 thereon	of	 such	a	character	as	 to	change	 the	
position	 or	 status	 of	 the	 party	 claiming	 the	 estoppel,	 to	 his	 or	
her	injury,	detriment,	or	prejudice.26

assuming	 the	 doctrine	 of	 equitable	 estoppel	 is	 available	 in	
actions	 such	as	 this,27	we	conclude	 that	simplot	has	not	 shown	
the	 estate	 should	 be	 estopped	 from	 arguing	 the	 application	
of	§	30-2485.

simplot	 argues	 that	 James	 and	simplot’s	 local	 branch	man-
ager	 acted	 to	 conceal	 from	 simplot	 the	 fact	 that	 simplot	 was	
providing	 services	 to	 the	 estate	 without	 invoicing	 those	 ser-
vices.	What	simplot	fails	to	show,	though,	is	how	it	changed	its	
position	as	a	result	of	this	alleged	concealment.	While	it	is	true	
that	 the	 estate	 was	 not	 initially	 invoiced	 for	 the	 services,	 the	
manager’s	 actions	were	 eventually	discovered	 and	 in	February	
and	March	2003,	the	services	were	invoiced.	Under	§	30-2485,	
a	 claim	 or	 suit	 should	 have	 been	 filed	 within	 4	 months	 of	
this	 date.	 simplot	 did	 not	 file	 such	 a	 claim	 until	 1	 year	 later,	
nor	 has	 simplot	 provided	 any	 reason	 why	 timely	 filing	 was	
not	possible.

We	further	note	that	not	only	has	simplot	failed	to	show	that	
it	changed	its	position	in	reliance	on	the	alleged	concealment,	it	

26	 Mogensen v. Mogensen,	273	Neb.	208,	729	N.W.2d	44	(2007).
27	 see	In re Estate of Masopust, 232	Neb.	936,	443	N.W.2d	274	(1989).
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likely	would	not	be	able	to	show	the	necessary	“lack	of	knowl-
edge	 .	 .	 .	 as	 to	 the	 facts	 in	 question”	 in	 order	 to	 be	 entitled	 to	
an	estoppel	defense.	this	 is	so	because	 the	manager,	a	simplot	
employee,	 was	 involved	 in	 the	 alleged	 concealment,	 and	 his	
knowledge	would	likely	be	imputed	to	simplot.28

simplot’s	final	assignment	of	error	is	without	merit.

CoNCLUsIoN
the	 crop	 services	 for	 which	 simplot	 seeks	 payment	 are	 not	

“administration	 expenses”	 under	 §	 30-2485.	 as	 such,	 it	 was	
necessary	 that	 simplot	 file	 either	 a	 claim	 or	 a	 lawsuit	 within	
4	 months	 from	 when	 the	 sums	 were	 due.	 since	 simplot	 failed	
to	do	either,	 it	 is	barred	from	recovering	any	amounts	due.	the	
district	court	did	not	err	in	dismissing	simplot’s	claim.

affiRmed.

28	 see,	 e.g.,	 Nichols v. Ach,	 233	 Neb.	 634,	 447	 N.W.2d	 220	 (1989),	 disap-
proved on other grounds, Anderson v. Service Merchandise Co.,	 240	 Neb.	
873,	485	N.W.2d	170	(1992).
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 1.	 Jurisdiction:	 Appeal	 and	 Error.	 a	 jurisdictional	 question	 which	 does	 not	
involve	a	factual	dispute	is	determined	by	an	appellate	court	as	a	matter	of	law.

	 2.	 ____:	 ____.	 before	 reaching	 the	 legal	 issues	 presented	 for	 review,	 it	 is	 the	 duty	
of	 an	 appellate	 court	 to	 determine	 whether	 it	 has	 jurisdiction	 over	 the	 matter	
before	it.

	 3.	 Actions:	Words	 and	 Phrases.	a	 “claim	 for	 relief”	 within	 the	 meaning	 of	 Neb.	
rev.	 stat.	 §	 25-1315(1)	 (Cum.	 supp.	 2006)	 is	 equivalent	 to	 a	 separate	 cause	 of	
action,	as	opposed	to	a	separate	theory	of	recovery.

	 4.	 Final	Orders:	Words	and	Phrases.	a	final	judgment	is	the	functional	equivalent	
of	a	final	order	within	the	meaning	of	Neb.	rev.	stat.	§	25-1902	(reissue	1995).

	 5.	 Actions:	 Words	 and	 Phrases.	 a	 cause	 of	 action	 consists	 of	 the	 fact	 or	 facts	
which	 give	 one	 a	 right	 to	 judicial	 relief	 against	 another;	 a	 theory	 of	 recovery	 is	
not	itself	a	cause	of	action.

	 6.	 Actions:	Pleadings.	two	or	more	claims	 in	a	complaint	 arising	out	of	 the	 same	
operative	 facts	 and	 involving	 the	 same	 parties	 constitute	 separate	 legal	 theories,	
of	either	liability	or	damages,	and	not	separate	causes	of	action.



	 7.	 Actions.	Whether	 more	 than	 one	 cause	 of	 action	 is	 stated	 depends	 mainly	 upon	
(1)	 whether	 more	 than	 one	 primary	 right	 or	 subject	 of	 controversy	 is	 presented,	
(2)	whether	recovery	on	one	ground	would	bar	recovery	on	the	other,	(3)	whether	
the	 same	 evidence	 would	 support	 the	 different	 counts,	 and	 (4)	 whether	 separate	
causes	of	action	could	be	maintained	for	separate	relief.

	 8.	 Final	Orders:	Appeal	and	Error.	Without	a	 final	order,	an	appellate	court	 lacks	
jurisdiction	and	must	dismiss	the	appeal.

appeal	from	the	District	Court	for	Lancaster	County:	paul d. 
meRRitt, JR.,	Judge.	appeal	dismissed.

r.J.	 shortridge,	 Corey	 L.	 stull,	 Jeanette	 stull,	 shawn	 p.	
Dontigney,	and	Derek	a.	aldridge,	for	appellant.

John	 C.	 Chatelain	 and	 John	 J.	 Maynard,	 of	 Chatelain	 &	
Maynard,	for	appellees	bill	D.	Dicke	and	Cattlemen’s	Nutrition	
services,	L.L.C.

heavican,	 C.J.,	 wRight,	 connolly,	 geRRaRd,	 mccoRmacK,	
and	milleR-leRman,	JJ.

heavican,	C.J.
INtroDUCtIoN

Glenn	 poppert	 filed	 this	 action	 against	 bill	 D.	 Dicke;	
Cattlemen’s	 Nutrition	 services,	 LLC	 (CNs);	 McDermott	 and	
Miller,	 p.C.	 (McDermott	 &	 Miller);	 and	 Donald	 a.	 schaller.	
poppert	appeals	from	the	district	court’s	dismissal	of	his	claims	
for	 breach	 of	 the	 fiduciary	 duties	 of	 loyalty,	 care,	 and	 good	
faith	and	fair	dealing.

FaCtUaL	baCkGroUND
poppert	and	Dicke	organized	Cattlemen’s	Consulting	service,	

Inc.	 (CCs).	 poppert	 was	 a	 10-percent	 equity	 owner;	 Dicke	
was	 a	 90-percent	 equity	 owner.	 before	 entering	 into	 the	 busi-
ness,	 poppert	 sought	 and	 received	 the	 professional	 opinion	
of	 McDermott	 &	 Miller,	 an	 accounting	 firm,	 and	 schaller,	 a	
	certified	public	accountant.	CCs	dissolved	in	2000,	and	poppert	
resigned	in	2003.	Dicke	formed	CNs	in	2004.

In	his	amended	complaint,	poppert	alleged	10	discrete	“causes	
of	action.”	the	 first	 three	“causes	of	action”	claimed	a	breach	
of	 the	 duties	 of	 loyalty,	 care,	 and	 good	 faith	 and	 fair	 dealing.	
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With	respect	to	each	duty,	poppert	alleged	that	Dicke	breached	
it	 by	 paying	 himself	 and	 others	 an	 excessive	 salary,	 failing	 to	
distribute	earnings	after	october	13,	2003,	selling	CCs’	assets	
piecemeal	 to	 himself	 rather	 than	 preserving	 its	 goodwill	 by	
selling	as	an	ongoing	business,	and	operating	a	competing	busi-
ness	at	the	same	time	as	he	was	a	member	of	CCs.

In	his	fourth	“cause	of	action,”	misappropriation	of	company	
opportunities,	poppert	alleged	that	Dicke	purchased	CCs	assets	
piecemeal,	 acquiring	 goodwill	 and	 trade	 secrets	 for	 insuffi-
cient	consideration.	poppert’s	 fifth	and	sixth	“causes	of	action”	
alleged	 that	 Dicke	 negligently	 and	 fraudulently	 misrepresented	
the	value	of	CCs.

poppert’s	 seventh	 “cause	 of	 action,”	 unjust	 enrichment,	
alleged	 that	 Dicke	 paid	 himself	 an	 excessive	 salary,	 failed	 to	
distribute	earnings,	and	dissolved	CCs	for	less	than	fair	market	
value,	 thus	 acquiring	 goodwill	 and	 trade	 secrets	 for	 less	 than	
fair	 market	 value.	 In	 his	 eighth	 and	 ninth	 “causes	 of	 action,”	
poppert	 alleged	 professional	 negligence	 and	 negligent	 misrep-
resentation	 on	 the	 part	 of	 schaller	 and	 McDermott	 &	 Miller,	
contending	 that	 these	 defendants	 misrepresented	 the	 value	 of	
CCs.	 poppert’s	 tenth	 “cause	 of	 action”	 alleged	 the	 misappro-
priation	of	 trade	secrets	 involving	CCs’	secrets’	being	given	to	
CNs	without	proper	consideration.

Dicke	and	CNs	filed	a	motion	to	dismiss,	which	was	granted	
in	 part.	 In	 particular,	 the	 district	 court	 concluded	 that	 as	 to	
the	 first	 three	 “causes	 of	 action”—breach	 of	 the	 duties	 of	
loyalty,	 care,	 and	 good	 faith	 and	 fair	 dealing—no	 such	 duties	
existed.	 the	 district	 court	 reasoned	 that	 under	 Nebraska’s	
Limited	 Liability	 Company	 act,	 Neb.	 rev.	 stat.	 §	 21-2601	
et	 seq.	 (reissue	 1997),	 there	 was	 no	 express	 fiduciary	 duty	
relating	 to	 the	conduct	of	members	and	managers	of	a	 limited	
liability	 company.	 the	 district	 court	 certified	 its	 dismissal	
under	 Neb.	 rev.	 stat.	 §	 25-1315(1)	 (Cum.	 supp.	 2006),	 and	
poppert	appeals.

assIGNMeNt	oF	error
poppert	assigns,	restated,	that	the	district	court	erred	in	find-

ing	 that	 there	 was	 no	 fiduciary	 duty	 imposed	 upon	 members	
and	managers	in	a	limited	liability	company.



staNDarD	oF	reVIeW
[1]	a	 jurisdictional	 question	 which	 does	 not	 involve	 a	 fac-

tual	 dispute	 is	 determined	 by	 an	 appellate	 court	 as	 a	 matter	
of	law.1

aNaLysIs
[2]	 before	 reaching	 the	 legal	 issues	 presented	 for	 review,	 it	

is	 the	 duty	 of	 an	 appellate	 court	 to	 determine	 whether	 it	 has	
jurisdiction	 over	 the	 matter	 before	 it.2	 the	 procedural	 posture	
of	this	case	presents	an	issue	under	§	25-1315(1).

section	25-1315(1)	provides	that
[w]hen	 more	 than	 one	 claim	 for	 relief	 is	 presented	 in	 an	
action,	 whether	 as	 a	 claim,	 counterclaim,	 cross-claim,	 or	
third-party	 claim,	 or	 when	 multiple	 parties	 are	 involved,	
the	 court	 may	 direct	 the	 entry	 of	 a	 final	 judgment	 as	 to	
one	or	more	but	fewer	than	all	of	the	claims	or	parties	only	
upon	an	express	determination	 that	 there	 is	no	 just	 reason	
for	 delay	 and	 upon	 an	 express	 direction	 for	 the	 entry	 of	
judgment.	In	the	absence	of	such	determination	and	direc-
tion,	 any	 order	 or	 other	 form	 of	 decision,	 however	 desig-
nated,	 which	 adjudicates	 fewer	 than	 all	 the	 claims	 or	 the	
rights	and	 liabilities	of	 fewer	 than	all	 the	parties	shall	not	
terminate	the	action	as	to	any	of	the	claims	or	parties,	and	
the	order	or	other	form	of	decision	is	subject	to	revision	at	
any	time	before	the	entry	of	judgment	adjudicating	all	 the	
claims	and	the	rights	and	liabilities	of	all	the	parties.

section	 25-1315(1),	 therefore,	 is	 limited	 to	 circumstances	
“[w]hen	 more	 than	 one	 claim	 for	 relief	 is	 presented”	 and	 the	
court’s	order	finally	adjudicates	“one	or	more	but	fewer	than	all	
of	 the	claims.”	before	§	25-1315	was	enacted,	 the	dismissal	of	
one	 of	 multiple	 causes	 of	 action	 was	 a	 final,	 appealable	 order,	
but	 an	 order	 dismissing	 one	 of	 multiple	 theories	 of	 recovery,	
all	 of	 which	 arose	 from	 the	 same	 set	 of	 operative	 facts,	 was	

	 1	 Williams v. Baird,	273	Neb.	977,	735	N.W.2d	383	(2007).
	 2	 Goodman v. City of Omaha,	274	Neb.	539,	742	N.W.2d	26	(2007).
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not	 a	 final	 order	 for	 appellate	 purposes.3	 section	 25-1315	 was	
an	 attempt	 by	 the	 Legislature	 to	 clarify	 questions	 regarding	
final	 orders	 where	 there	 were	 multiple	 claims,	 but	 it	 permits	 a	
judgment	to	become	final	only	under	the	limited	circumstances	
set	forth	 in	 the	statute.4 It	does	not	provide	“magic	words,”	 the	
invocation	of	which	transforms	any	order	 into	a	final	 judgment	
for	purposes	of	appeal.5

[3,4]	a	“claim	for	relief”	within	the	meaning	of	§	25-1315(1)	
is	equivalent	to	a	separate	cause	of	action,	as	opposed	to	a	sepa-
rate	 theory	of	 recovery.6	and	a	final	 judgment	 is	 the	functional	
equivalent	of	a	final	order	within	the	meaning	of	Neb.	rev.	stat.	
§	 25-1902	 (reissue	 1995).7	 thus,	 for	 an	 order	 appealed	 from	
to	 be	 certifiable	 as	 a	 final	 judgment	 under	 §	 25-1315(1),	 (1)	
the	 case	must	 involve	multiple	 causes	 of	 action,	 as	 opposed	 to	
theories	of	recovery,	and	(2)	the	order	must	completely	dispose	
of	at	least	one	of	those	causes	of	action.

[5-7]	a	 cause	 of	 action	 consists	 of	 the	 fact	 or	 facts	 which	
give	 one	 a	 right	 to	 judicial	 relief	 against	 another;	 a	 theory	 of	
recovery	 is	 not	 itself	 a	 cause	 of	 action.8	 thus,	 two	 or	 more	
claims	 in	 a	 complaint	 arising	 out	 of	 the	 same	 operative	 facts	
and	 involving	 the	 same	 parties	 constitute	 separate	 legal	 theo-
ries,	 of	 either	 liability	 or	 damages,	 and	 not	 separate	 causes	
of	 action.9	 Whether	 more	 than	 one	 cause	 of	 action	 is	 stated	
depends	mainly	upon	(1)	whether	more	than	one	primary	right	
or	 subject	 of	 controversy	 is	 presented,	 (2)	 whether	 recovery	
on	 one	 ground	 would	 bar	 recovery	 on	 the	 other,	 (3)	 whether	
the	 same	 evidence	 would	 support	 the	 different	 counts,	 and	

	 3	 Cerny v. Todco Barricade Co.,	 273	 Neb.	 800,	 733	 N.W.2d	 877	 (2007);	
Malolepszy v. State,	 270	Neb.	 100,	 699	N.W.2d	387	 (2005);	Keef v. State,	
262	Neb.	622,	634	N.W.2d	751	(2001).

	 4	 see,	Cerny, supra	note	3; Malolepszy, supra	note	3;	Keef, supra	note	3.
	 5	 Keef, supra	note	3.
	 6	 see,	Keef, supra	note	3;	Chief Indus. v. Great Northern Ins. Co.,	259	Neb.	

771,	612	N.W.2d	225	(2000).
	 7	 see	Cerny, supra note	3.
	 8	 Keef, supra	note	3.
	 9	 see	id.



(4)	whether	 separate	 causes	of	 action	 could	be	maintained	 for	
separate	relief.10

poppert’s	 operative	 complaint	 in	 this	 case	 purports	 to	 allege	
10	discrete	“causes	of	action.”	Further	review	of	the	complaint,	
however,	 suggests	 that	 there	 are	 at	 most	 only	 three	 causes	 of	
action.	 poppert’s	 “causes	 of	 action”	 Nos.	 1	 through	 3,	 which	
were	dismissed	by	 the	order	 from	which	poppert	 now	appeals,	
are	 instead	 part	 of	 the	 same	 cause	 of	 action,	 as	 the	 allegations	
supporting	each	are	effectively	identical	and	more	appropriately	
labeled	 “theories	 of	 recovery.”	 With	 respect	 to	 these	 theories	
of	 recovery,	 poppert	 alleges	 that	 Dicke	 breached	 the	 fiduciary	
duties	 of	 loyalty,	 care,	 and	good	 faith	 and	 fair	 dealing	by	pay-
ing	 himself	 and	 others	 an	 excessive	 salary,	 failing	 to	 distribute	
earnings,	 selling	 CCs’	 assets	 piecemeal	 to	 himself	 rather	 than	
preserving	 its	 goodwill	 by	 selling	 as	 an	 ongoing	 business,	 and	
operating	 a	 competing	 business	 at	 the	 same	 time	 as	 he	 was	 a	
CCs	member.

“Causes	 of	 action”	 Nos.	 8	 and	 9,	 directed	 at	 defendants	
schaller	 and	McDermott	&	Miller,	 are	 also	 just	different	 theo-
ries	of	 recovery	 for	 the	 same	 single	 cause	of	 action	 and	 there-
fore	compose	poppert’s	second	cause	of	action.	poppert	alleges	
in	 these	 theories	 of	 recovery	 that	 schaller	 and	 McDermott	 &	
Miller	 engaged	 in	 professional	 malpractice	 and	 negligent	 mis-
representation	 when	 each	 defendant	 allegedly	 overrepresented	
the	value	of	CCs	at	formation.	and	arguably,	“causes	of	action”	
Nos.	 5	 and	 6,	 while	 directed	 at	 Dicke,	 are	 coextensive	 with	
“causes	of	action”	Nos.	8	and	9,	as	all	 four	allege	that	poppert	
was	deceived	about	the	capitalization	and	value	of	CCs.

but	 most	 importantly,	 “causes	 of	 action”	 Nos.	 1	 through	 3	
are	coextensive	with	“causes	of	action”	Nos.	4,	7,	and	10.	the	
same	operative	 facts	 support	 all	 six	of	 these	 theories	of	 recov-
ery:	Dicke	allegedly	paid	excessive	salaries,	did	not	pay	poppert	
cash	 distributions,	 and	 sold	 the	 business	 to	 himself	 piecemeal	
so	 as	 to	 acquire	 its	 goodwill	 and	 trade	 secrets	 without	 paying	
fair	market	value.	 “Causes	of	action”	Nos.	1	 through	4,	7,	 and	
10	are,	in	fact,	all	 theories	of	recovery	for	the	same	underlying	
cause	 of	 action.	and	 the	 district	 court’s	 order	 dismisses	 some	

10	 Id.
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of	 those	 theories	 of	 recovery,	 i.e.,	 “causes	 of	 action”	 Nos.	 1	
through	3,	but	does	not	dismiss	all	of	them.

[8]	 In	 short,	 the	 district	 court’s	 order	 was	 not	 a	 “‘final	
order’	.	.	.	as	to	one	or	more	but	fewer	than	all	of	the	causes	of	
action.”11	to	be	appealable,	an	order	must	satisfy	the	final	order	
requirements	 of	 §§	 25-1902	 and	 25-1315(1).12	 “‘[s]ince	 the	
judgment	does	not	dispose	of	the	entirety	of	any	one	claim	[for	
relief],	it	cannot	be	made	an	appealable	judgment	by	recourse’”	
to	 §	 25-1315(1).13	 and	 without	 a	 final	 order,	 this	 court	 lacks	
jurisdiction	and	must	dismiss	the	appeal.14

We	 conclude	 this	 court	 lacks	 jurisdiction	 over	 this	 appeal,	
and	it	must	be	dismissed.

CoNCLUsIoN
the	trial	court	did	not	have	the	authority	to	certify	the	order	

appealed	 from	 as	 a	 final	 judgment,	 as	 that	 order	 disposes	 of	
three	 theories	 of	 recovery	 for	 a	 particular	 cause	 of	 action,	 but	
does	 not	 dispose	 of	 three	 other	 theories	 of	 recovery	 for	 the	
same	cause	of	action.	this	appeal	is	dismissed.

appeal dismissed.
stephan,	J.,	not	participating.

11	 Bailey v. Lund-Ross Constructors Co.,	265	Neb.	539,	547,	657	N.W.2d	916,	
924	(2003).

12	 see Cerny, supra	note	3.
13	 see	 Monument Mgt. Ltd. Partnership I v. Pearl, Miss.,	 952	 F.2d	 883,	 885	

(5th	Cir.	1992).
14	 see	id.

geRRaRd,	J.,	concurring.
I	 agree	 completely	 with	 the	 court’s	 analysis	 of	 the	 jurisdic-

tional	issue	presented	in	this	appeal,	and	I	join	the	court’s	opin-
ion.	I	write	separately	 to	comment	on	these	proceedings,	 in	 the	
hope	of	limiting	similar	jurisdictional	defects	in	future	cases.

the	 parties	 have	 represented,	 and	 the	 record	 suggests,	 that	
the	district	court	certified	this	appeal	as	a	final	judgment	on	its	
own	motion.	Despite	 the	fact	 that	a	party	aggrieved	by	a	certi-
fied	 final	 judgment	may	be	 required	 to	perfect	a	 timely	appeal	
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from	 that	 judgment	 to	 preserve	 a	 claim	 of	 error,1	 sua	 sponte	
certification	 of	 a	 final	 judgment	 is	 generally	 considered	 to	 be	
within	a	trial	court’s	discretion.2

this	 discretion,	 however,	 should	 be	 exercised	 sparingly	 by	
trial	courts.	the	purpose	of	Neb.	rev.	stat.	§	25-1315(1)	(Cum.	
supp.	 2006)	 is	 to	 make	 interlocutory	 review	 available	 in	 the	
“‘“‘infrequent	 harsh	 case’”’”	 in	 which	 the	 general	 policy	
against	 piecemeal	 appeals	 is	 outweighed	 by	 the	 likelihood	 of	
injustice	or	hardship	to	the	parties	of	a	delay	in	entering	a	final	
judgment	as	to	part	of	the	case.3	It	will	be	an	“‘unusual	case’”	
in	which	certification	of	a	 final	 judgment	 should	be	entered	at	
all.4	 It	 should	 be	 an	 even	 more	 unusual	 case	 in	 which	 a	 court	
should	certify	a	final	judgment	without	a	party’s	request.

because	certification	is	primarily	intended	to	serve	the	needs	
of	 the	 parties,	 it	 would	 be	 preferable	 for	 a	 trial	 court	 to	 seek	
the	input	of	the	parties	before	proceeding	to	certify	a	judgment,	
because	 factors	 unknown	 to	 the	 court	 may	 affect	 the	 equities	
of	 certification.	 It	 may	 be	 that	 hardship	 to	 the	 parties	 will	 be	
exacerbated,	 and	 not	 relieved,	 by	 an	 interlocutory	 appeal.	 In	
this	 case,	 for	 example,	 the	 certification	 order	 has	 required	 the	
parties	to	expend	time	and	“to	incur	costs	and	significant	attor-
neys’	fees	appealing	and	briefing	the	certified	issues.”5	It	is	also	
possible	 that	 the	 jurisdictional	 defect	 presented	 in	 this	 appeal	
might	 have	 been	 called	 to	 the	 attention	 of	 the	 trial	 court,	 and	
avoided,	had	the	parties	been	invited	to	participate	in	determin-
ing	whether	or	not	a	final	judgment	should	be	certified.

I	 note,	 for	 the	 benefit	 of	 future	 litigants,	 that	 because	 a	
certified	 judgment	 is	 considered	 final	 for	 all	 purposes,	 a	 party	
can	 ask	 a	 trial	 court	 to	 reconsider	 a	 decision	 to	 certify	 a	 final	

	 1	 see,	 e.g., In re Lindsay,	59	F.3d	942	 (9th	Cir.	1995);	Federal Deposit Ins. 
Corp. v. Tripati,	769	F.2d	507	(8th	Cir.	1985).	

	 2	 see,	 e.g.,	 Intergraph Corp. v. Intel Corp.,	 253	 F.3d	 695	 (Fed.	 Cir.	 2001);	
Bank of Lincolnwood v. Federal Leasing, Inc.,	 622	 F.2d	 944	 (7th	 Cir.	
1980).

	 3	 see	Cerny v. Todco Barricade Co.,	273	Neb.	800,	809,	733	N.W.2d	877,	886	
(2007).

	 4	 see	id.
	 5	 supplemental	brief	for	appellant	at	2.
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state of neBRasKa, appellee, v. 
chad KinKennon, appellant.

747	N.W.2d	437

Filed	april	24,	2008.				No.	s-07-654.

	 1.	 Prosecuting	Attorneys:	Appeal	 and	 Error.	 a	 motion	 for	 the	 appointment	 of	 a	
special	 prosecutor	 is	 addressed	 to	 the	 discretion	 of	 the	 trial	 court,	 and	 absent	 an	
abuse	of	discretion,	a	ruling	on	such	a	motion	will	not	be	disturbed	on	appeal.

	 2.	 Sentences:	Appeal	 and	 Error.	a	 sentence	 imposed	 within	 statutory	 limits	 will	
not	be	disturbed	on	appeal	absent	an	abuse	of	discretion	by	the	trial	court.

	 3.	 Prosecuting	Attorneys.	When	a	disqualified	attorney	is	effectively	screened	from	
any	participation	in	the	prosecution	of	a	defendant,	the	prosecutor’s	office	may,	in	
general,	proceed	with	the	prosecution.

	 4.	 ____.	What	constitutes	an	effective	procedure	for	screening	a	disqualified	lawyer	
from	the	prosecution	of	a	defendant	will	depend	on	 the	particular	circumstances	
of	 each	 case.	 at	 a	 minimum,	 the	 disqualified	 lawyer	 should	 acknowledge	 the	
obligation	 not	 to	 communicate	 with	 any	 of	 the	 other	 lawyers	 in	 the	 office	 with	
respect	 to	 the	matter.	the	other	 lawyers	 in	 the	office	who	are	 involved	with	 the	
matter	should	be	 informed	 that	 the	screening	 is	 in	place	and	 that	 they	are	not	 to	
discuss	the	matter	with	the	disqualified	lawyer.

	 5.	 ____.	In	order	to	be	effective,	procedures	for	screening	a	disqualified	lawyer	from	
the	prosecution	of	a	defendant	must	be	implemented	as	soon	as	practical	after	the	
lawyer	or	a	government	office	employing	 the	 lawyer	knows	or	 reasonably	should	
know	that	screening	is	needed.

	 6.	 Trial:	Waiver:	Appeal	and	Error.	Failure	 to	make	a	 timely	objection	waives	 the	
right	to	assert	prejudicial	error	on	appeal.

	 7.	 Constitutional	 Law:	 Self-Incrimination.	 the	 Fifth	amendment	 right	 to	 be	 free	
from	self-incrimination	is	a	personal	right	of	the	witness.

	judgment,	 with	 a	 timely	 motion	 to	 alter	 or	 amend	 the	 certified	
judgment.6	this	presents	parties	with	a	way	to	present	 jurisdic-
tional	or	prudential	concerns	to	the	trial	court,	even	after	a	final	
judgment	has	been	certified.

Nonetheless,	the	pitfall	of	defective	appellate	jurisdiction	was	
not	 avoided	 in	 this	 case.	While	 it	 is	 unfortunate,	 the	 terms	 of	
§	25-1315(1)	simply	do	not	permit	us	to	exercise	jurisdiction	in	
this	 case.	therefore,	 I	 join	 the	opinion	of	 the	court	dismissing	
this	appeal.

	 6	 see,	Neb.	rev.	stat.	§	25-1329	(Cum.	supp.	2006);	10	James	Wm.	Moore	
et	al.,	Moore’s	Federal	practice	§	54.26[1]	(3d	ed.	2008).



	 8.	 Sentences.	 When	 imposing	 a	 sentence,	 a	 sentencing	 judge	 should	 consider	 the	
defendant’s	 (1)	 age,	 (2)	 mentality,	 (3)	 education	 and	 experience,	 (4)	 social	 and	
cultural	 background,	 (5)	 past	 criminal	 record	 or	 record	 of	 law-abiding	 conduct,	
and	(6)	motivation	for	the	offense,	as	well	as	(7)	the	nature	of	the	offense,	and	(8)	
the	amount	of	violence	involved	in	the	commission	of	the	crime.
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Mitchel	L.	Greenwall,	of	yeagley,	swanson	&	Murray,	L.L.C.,	
for	appellant.

Jon	 bruning,	 attorney	 General,	 and	 George	 r.	 Love	 for	
appellee.

heavican,	 C.J.,	 wRight,	 connolly,	 geRRaRd,	 stephan,	
mccoRmacK,	and	milleR-leRman,	JJ.

geRRaRd,	J.
NatUre	oF	Case

Chad	kinkennon	was	convicted	in	a	bench	trial	of	one	count	
of	 possession	 of	 methamphetamine	 with	 the	 intent	 to	 deliver1	
and	one	count	of	possession	of	cocaine.2	kinkennon	argues	on	
appeal	 that	 the	 district	 court	 erred	 in	 denying	 his	 motion	 for	
appointment	 of	 a	 special	 prosecutor,	 based	 on	 an	 alleged	 con-
flict	 of	 interest.	 kinkennon	 also	 argues	 that	 the	 district	 court	
erred	 in	 imposing	 excessive	 sentences,	 and	 in	 the	 manner	 in	
which	 the	 court	 instructed	 a	 witness	 regarding	 that	 witness’	
Fifth	amendment	 rights.	 For	 the	 following	 reasons,	 we	 affirm	
the	judgment	of	the	district	court.

FaCts
kinkennon	was	charged	by	amended	complaint	in	the	district	

court	for	buffalo	County	with	one	count	of	possession	of	meth-
amphetamine	with	intent	to	deliver,	one	count	of	possession	of	a	
controlled	pharmaceutical	substance	without	a	prescription,	one	
count	 of	 possession	 of	 a	 controlled	 substance	 other	 than	 mari-
juana	 without	 a	 valid	 prescription,	 and	 possession	 of	 cocaine.	

	 1	 see	Neb.	rev.	stat.	§	28-416(1)(a)	(Cum.	supp.	2006).
	 2	 see	§	28-416.
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the	charges	against	kinkennon	were	based	on	evidence	 seized	
in	 a	 search	 of	 kinkennon’s	 residence.	 that	 evidence	 included,	
among	 other	 things,	 a	 digital	 scale	 and	 several	 small	 baggies	
containing	methamphetamine	and	cocaine	residue.

alleged conflict of inteRest

on	 august	 4,	 2006,	 the	 court	 appointed	 Heather	 swanson-
Murray,	 of	 the	 law	 firm	yeagley	 swanson	 Murray,	 L.L.C.,	 to	
serve	as	counsel	 for	kinkennon.	yeagley	swanson	Murray	 rep-
resented	 kinkennon	 from	 that	 date	 forward,	 through	 his	 May	
10,	 2007,	 sentencing	 and	 the	 filing	 of	 the	 present	 appeal	 on	
June	 8.	 Mandi	 schweitzer	 was	 employed	 as	 an	 associate	 attor-
ney	with	yeagley	swanson	Murray	at	the	time	swanson-Murray	
was	 appointed	 to	 represent	 kinkennon.	 schweitzer	 remained	
an	employee	of	 the	 firm	 through	January	19,	2007;	on	January	
22,	 she	began	 employment	with	 the	buffalo	County	attorney’s	
office	as	a	deputy	county	attorney.

on	February	26,	2007,	kinkennon	filed	a	motion	for	appoint-
ment	of	a	special	prosecutor.	In	his	motion,	kinkennon	alleged	
that	“[a]	conflict	of	interest	exist[ed]	within	the	buffalo	County	
attorney’s	office	by	virtue	of	.	.	.	schweitzer’s	previous	associa-
tion	with	yeagley	swanson	Murray	.	 .	 .	and	current	association	
with	[the]	buffalo	County	attorney’s	office.”

at	 the	 hearing	 on	 the	 motion	 for	 appointment	 of	 a	 special	
prosecutor,	three	affidavits	relating	to	schweitzer’s	knowledge	of	
and	participation	in	kinkennon’s	case	were	offered	and	received	
into	evidence.	swanson-Murray,	in	her	affidavit,	averred,	among	
other	 things,	 that	 she	 “recall[ed]	 discussing	 .	 .	 .	 kinkennon’s	
case,	 including	 pretrial	 motions	 and	 trial	 strategy[,]	 with	 all	 of	
the	 attorneys	 in	 the	 office,	 including	 .	 .	 .	 schweitzer	 prior	 to	
January	 19,	 2007.”	 swanson-Murray	 also	 averred	 that	 she	 spe-
cifically	recalled	“discussing	with	 .	 .	 .	schweitzer	 the	propriety	
of	filing	a	motion	to	suppress	in	 .	 .	 .	kinkennon’s	case,	as	well	
as	discussing	 legal	 issues	 surrounding	 the	use	of	 a	 confidential	
informant.”	 similarly,	 another	 associate	 attorney	 with	yeagley	
swanson	Murray	averred	that	he	“recall[ed]	discussions	regard-
ing	.	.	.	kinkennon’s	case	within	the	office	that	took	place	prior	
to	January	19,	2007,”	and	that	“schweitzer,	.	.	.	swanson-Murray	
and	[he]	were	present	at	the	office	during	these	discussions.”



schweitzer,	 in	 her	 affidavit,	 denied	 ever	 discussing	
kinkennon’s	 case	 with	 any	 attorney	 while	 she	 was	 employed	
with	 yeagley	 swanson	 Murray.	 schweitzer	 averred	 that	 she	
had	no	contact	with	kinkennon,	did	not	review	or	examine	his	
file,	and	did	not	even	know	his	file	existed.	schweitzer	further	
averred	 that	 she	 “was	 not	 consulted	 by	 any	 other	 attorneys	 in	
the	 firm	 with	 regard	 to	 .	 .	 .	 kinkennon	 in	 any	 way”	 and	 that	
“[a]ny	other	 representations	by	anyone	else	 to	 the	contrary	are	
false.”	Finally,	schweitzer	averred	that	since	joining	the	buffalo	
County	attorney’s	office,	 she	had	not	participated	 in	 the	pros-
ecution	 of	 kinkennon’s	 case,	 and	 that	 she	 did	 not	 have	 any	
knowledge	of	the	matter.

the	 district	 court	 denied	 kinkennon’s	 motion	 for	 appoint-
ment	of	a	special	prosecutor,	and	the	case	proceeded	to	trial.

fifth amendment Rights of witness

at	 trial,	kinkennon	called	as	a	witness	Caroline	Callaghan,	
a	woman	who	was	living	with	kinkennon	at	the	time	the	police	
executed	 the	 search.	 prior	 to	 Callaghan’s	 testimony,	 the	 trial	
judge	 instructed	 Callaghan	 that	 if	 she	 believed	 the	 testimony	
she	 was	 about	 to	 give	 would	 incriminate	 her,	 she	 was	 “at	 lib-
erty	 not	 to	 testify”	 and	 could	 “invoke	 her	 Fifth	 amendment	
right.”	 she	 was	 further	 instructed	 that	 her	 testimony	 could	 be	
used	 against	 her	 and	 that	 if	 she	 chose	 to	 begin	 testifying,	 she	
would	 have	 to	 complete	 her	 testimony.	 Callaghan	 stated	 that	
she	understood	and	chose	to	testify.

Callaghan	 then	 testified	 and	 admitted	 on	 direct	 examination	
to,	 among	 other	 things,	 using	 methamphetamine.	 on	 cross-
examination,	 the	 state	 asked	 Callaghan	 how	 long	 she	 had	
been	 an	 intravenous	 drug	 user.	 Callaghan	 responded	 by	 stat-
ing,	 “I	 plead	 the	 Fifth	 on	 that.”	 the	 state	 moved	 to	 have	 all	
of	 Callaghan’s	 testimony	 stricken.	after	 briefly	 discussing	 the	
issue	with	counsel,	the	court	asked	Callaghan	if	she	would	like	
to	 talk	 to	 a	 lawyer	 before	 continuing	 with	 her	 testimony,	 at	
which	point	Callaghan	responded,	“yes,	sir.”

Following	 a	 short	 recess,	 the	 court	 reconvened.	 Callaghan	
was	 instructed	 that	 the	 state	 had	 a	 right	 to	 cross-examine	 her	
as	 to	 the	 testimony	 she	 had	 already	 given	 and	 that	 she	 had	 to	
answer,	 but	 that	 on	 unrelated	 issues,	 she	 might	 be	 allowed	 to	
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assert	her	Fifth	amendment	right.	Callaghan	was	told	she	could	
confer	 with	 her	 counsel	 before	 answering	 questions.	 she	 was	
also	 told	 that	 if	 she	 was	 instructed	 to	 answer	 a	 question,	 but	
refused,	 she	could	be	 remanded	 to	custody	until	 she	complied,	
or	her	related	testimony	could	be	stricken.

Neither	 the	 state	 nor	 counsel	 for	 kinkennon	 raised	 any	
objection	to	this	procedure.	Callaghan	was	cross-examined	and	
did	 not	 assert	 her	 Fifth	amendment	 privilege,	 nor	 did	 counsel	
for	kinkennon	object	during	cross-examination	of	Callaghan.

sentencing

Following	 the	 bench	 trial,	 the	 district	 court	 convicted	
kinkennon	 of	 one	 count	 of	 possession	 of	 methamphetamine	
with	the	intent	to	deliver	and	one	count	of	knowingly	or	inten-
tionally	possessing	cocaine.	the	matter	proceeded	to	sentencing.	
the	 presentence	 investigation	 report	 indicated	 that	 kinkennon	
has	 a	 lengthy	 criminal	 history	 including,	 among	 other	 things,	
multiple	 convictions	 for	 assault	 and	 possession	 of	 marijuana.	
kinkennon	 was	 sentenced	 to	 8	 to	 12	 years’	 imprisonment	 for	
possession	 of	 methamphetamine	 with	 the	 intent	 to	 deliver	 and	
to	a	concurrent	term	of	20	months’	to	5	years’	imprisonment	for	
possession	of	cocaine.	kinkennon	appealed.

assIGNMeNts	oF	error
kinkennon	 assigns,	 restated,	 that	 the	 district	 court	 erred	

in	 (1)	 failing	 to	 appoint	 a	 special	 prosecutor,	 (2)	 improperly	
informing	 Callaghan	 of	 the	 manner	 and	 scope	 of	 her	 right	 to	
assert	her	Fifth	amendment	privilege,	and	 (3)	 imposing	exces-
sive	sentences.

staNDarD	oF	reVIeW
[1]	a	 motion	 for	 the	 appointment	 of	 a	 special	 prosecutor	 is	

addressed	to	the	discretion	of	the	trial	court,	and	absent	an	abuse	
of	 discretion,	 a	 ruling	 on	 such	 a	 motion	 will	 not	 be	 disturbed	
on	appeal.3

	 3	 see,	 State v. El-Tabech,	 225	 Neb.	 395,	 405	 N.W.2d	 585	 (1987);	 State v. 
Bruna,	12	Neb.	app.	798,	686	N.W.2d	590	(2004).



[2]	 a	 sentence	 imposed	 within	 statutory	 limits	 will	 not	
be	 disturbed	 on	 appeal	 absent	 an	 abuse	 of	 discretion	 by	 the	
trial	court.4

aNaLysIs

appointment of special pRosecutoR

kinkennon	 contends	 that	 the	 district	 court	 erred	 in	 denying	
his	motion	for	appointment	of	a	special	prosecutor.	specifically,	
kinkennon	 argues	 that	 when	 the	 buffalo	 County	 attorney’s	
office	 hired	 schweitzer,	 a	 conflict	 of	 interest	 arose	 because	
schweitzer,	before	joining	the	county	attorney’s	office,	was	for-
mally	 employed	 as	 an	 associate	 for	yeagley	 swanson	 Murray,	
the	 firm	 that	 is	 presently	 representing	 kinkennon.	 kinkennon	
claims	 that	 to	 avoid	 the	 “appearance	 of	 impropriety,”5	 this	
conflict	 of	 interest	 should	 be	 imputed	 to	 the	 other	 prosecu-
tors	 in	 the	 office,	 thus	 disqualifying	 the	 entire	 buffalo	 County	
attorney’s	office.

We	 have	 not	 previously	 addressed	 whether	 an	 entire	 prose-
cutor’s	 office	 should	 be	 disqualified	 when	 one	 attorney,	 after	
joining	the	prosecutor’s	office,	is	alleged	to	have	been	involved	
in	 the	 representation	 of	 a	 defendant	 on	 charges	 being	 pros-
ecuted	at	 the	 time	 the	attorney	 joined	 that	office.	several	other	
jurisdictions,	however,	have	considered	this	 issue.	a	few	courts	
have	 followed	 a	 per	 se	 rule	 of	 disqualification	 where	 the	 mere	
appearance	 of	 impropriety	 is	 enough	 to	 warrant	 disqualifica-
tion	 of	 an	 entire	 prosecuting	 office.6	 In	 cases	 where	 such	 rule	
was	 followed,	 screening	 the	 attorney	 at	 issue	 to	 remedy	 the	
imputed	 conflict	 is	 generally	 not	 allowed	 and	 disqualification	
of	 the	 office	 is	 required,	 irrespective	 of	 whether	 confidences	
were	 breached	 or	 prejudice	 to	 the	 defendant	 resulted.7	 Courts	
that	 employ	 this	 approach	 reason	 that	 a	 per	 se	 rule	 is	 required	

	 4	 State v. Archie,	273	Neb.	612,	733	N.W.2d	513	(2007).
	 5	 brief	for	appellant	at	10.
	 6	 see,	State v. Ross,	829	s.W.2d	948	(Mo.	1992); People v. Stevens, 642	p.2d	

39	(Colo.	app.	1981).
	 7	 see	id.
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because	 it	 eliminates	 any	 appearance	 of	 impropriety	 and	 pre-
serves	public	confidence	in	the	criminal	justice	system.8

However,	 the	overwhelming	majority	of	 courts	 to	have	con-
sidered	this	issue	have	rejected	this	type	of	per	se	rule.	Instead,	
most	 courts	 have	 adopted	 a	 less	 stringent	 rule,	 pursuant	 to	
which	the	trial	court	evaluates	the	circumstances	of	a	particular	
case	and	 then	determines	whether	disqualification	of	 the	entire	
office	 is	 appropriate.9	 Under	 this	 approach,	 courts	 consider,	
among	 other	 things,	 whether	 the	 attorney	 divulged	 any	 confi-
dential	information	to	other	prosecutors	or	participated	in	some	
way	 in	 the	 prosecution	 of	 the	 defendant.10	 the	 prosecuting	
office	need	not	 be	disqualified	 from	prosecuting	 the	defendant	
if	 the	attorney	who	had	a	prior	 relationship	with	 the	defendant	
is	 effectively	 isolated	 from	 any	 participation	 or	 discussion	
of	 matters	 concerning	 which	 the	 attorney	 is	 disqualified.11	 If	
impropriety	is	found,	however,	the	court	will	require	recusal	of	
the	entire	office.12

We	agree	with	 the	majority	view	and	do	not	 adopt	 a	per	 se	
rule	of	disqualification.	We	believe	 the	ultimate	goal	of	main-
taining	 both	 public	 and	 individual	 confidence	 in	 the	 integrity	
of	our	 judicial	 system	can	be	served	without	 resorting	 to	 such	

	 8	 see	id.
	 9	 see,	U.S. v. Goot,	894	F.2d	231	(7th Cir.	1990); United States v. Caggiano,	

660	F.2d	184	(6th	Cir.	1981);	Hart v. State,	62	p.3d	566	(Wyo.	2003);	Matter 
of R.B.,	583	N.W.2d	839	(s.D.	1998);	State v. Dambrell,	120	Idaho	532,	817	
p.2d	646	(1991);	State v. Camacho,	329	N.C.	589,	406	s.e.2d	868	(1991);	
Frazier v. State,	257	Ga.	690,	362	s.e.2d	351	(1987);	State v. Bunkley,	202	
Conn.	 629,	 522	a.2d	 795	 (1987);	 State v. McKibben,	 239	 kan.	 574,	 722	
p.2d	518	(1986);	State v. Fitzpatrick,	464	so.	2d	1185	(Fla.	1985);	Young v. 
State,	297	Md.	286,	465	a.2d	1149	(1983);	Collier v. Legakes,	98	Nev.	307,	
646	p.2d	1219	(1982);	State v. Tippecanoe County Court,	432	N.e.2d	1377	
(Ind.	 1982); State v. Cline,	 122	 r.I.	 297,	 405	a.2d	 1192	 (1979);	 State v. 
Bell,	346	so.	2d	1090	(La.	1977); Upton v. State,	257	ark.	424,	516	s.W.2d	
904	(1974).

10	 see,	e.g., State ex rel. Romley v. Superior Court,	184	ariz.	223,	908	p.2d	37	
(ariz.	app.	1995).

11	 see,	 e.g.,	 State v. McKibben, supra note	 9;	 Young v. State, supra note	 9;	
State v. Cline, supra note	 9; State v. Pennington,	 115	 N.M.	 372,	 851	 p.2d	
494	(N.M.	app.	1993).

12	 see State v. Stenger,	111	Wash.	2d	516,	760	p.2d	357	(1988).



a	broad	and	inflexible	rule.	as	declared	by	the	Maryland	Court	
of	appeals,	“‘[t]he	appearance	of	impropriety	alone	is	“simply	
too	 slender	 a	 reed	 on	 which	 to	 rest	 a	 disqualification	 order	
except	in	the	rarest	of	cases.”’”13

and	 we	 recently	 endorsed	 a	 more	 flexible	 rule	 by	 adopting	
the	 Nebraska	 rules	 of	 professional	 Conduct.	 rule	 1.11(d),14	
which	 addresses	 conflicts	 of	 interest	 for	 current	 government	
officers	and	employees,	provides	in	relevant	part	that	“[e]xcept	
as	 law	 may	 otherwise	 expressly	 permit,	 a	 lawyer	 currently	
serving	 as	 a	 public	 officer	 or	 employee:	 .	 .	 .	 (2)	 shall	 not:	 (i)	
participate	in	a	matter	in	which	the	lawyer	participated	person-
ally	 and	 substantially	 while	 in	 private	 practice	 or	 nongovern-
mental	employment.”

the	official	comment	2	 to	rule	1.11	explains	 that	“[b]ecause	
of	 the	 special	 problems	 raised	 by	 imputation	 within	 a	 govern-
ment	 agency,	 paragraph	 (d)	 does	 not	 impute	 the	 conflicts	 of	 a	
lawyer	 currently	 serving	 as	 an	officer	 or	 employee	of	 the	gov-
ernment	 to	 other	 associated	 government	 officers	 or	 employees,	
although	 ordinarily	 it	 will	 be	 prudent	 to	 screen	 such	 lawyers.”	
this	rule	recognizes	the	distinction	between	lawyers	engaged	in	
the	 private	 practice	 of	 law,	 who	 have	 common	 financial	 inter-
ests,	 and	 lawyers	 in	 a	 prosecutor’s	 office,	 who	 have	 a	 public	
duty	to	seek	justice,	not	profits.15

the	per	se	 rule	would	result	 in	 the	unnecessary	disqualifica-
tion	 of	 prosecutors	 where	 the	 risk	 of	 a	 breach	 of	 confidential-
ity	 is	 slight,	 thus	 needlessly	 interfering	 with	 the	 prosecutor’s	
performance	 of	 his	 or	 her	 constitutional	 and	 statutory	 duties.16	
Furthermore,	 a	 per	 se	 rule	 would	 unnecessarily	 limit	 mobility	
in	 the	 legal	 profession17	 and	 inhibit	 the	 ability	 of	 prosecuting	

13	 Young v. State, supra note	9,	297	Md.	at	294,	465	a.2d	at	1153.
14	 Neb.	Ct.	r.	of	prof.	Cond.	1.11(d)	(rev.	2005).
15	 see,	United States v. Caggiano, supra note	9;	State v. Camacho, supra note	

9;	 State v. Stenger, supra note	 12;	 Frazier v. State, supra note	 9;	 State v. 
Tippecanoe County Court, supra note	9.

16	 State v. Camacho, supra note	9;	Lux v. Com.,	24	Va.	app.	561,	484	s.e.2d	
145	(1997).

17	 see	Young v. State, supra note	9.
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attorney’s	offices	to	hire	the	best	possible	employees	because	of	
the	potential	for	absolute	disqualification	in	certain	instances.18

[3]	 We	 recognize	 that	 complete	 disqualification	 of	 a	 prose-
cutor’s	office	may	be	warranted	 in	cases	where	 the	appearance	
of	unfairness	or	impropriety	is	so	great	that	the	public	trust	and	
confidence	 in	 our	 judicial	 system	 simply	 could	 not	 be	 main-
tained	otherwise.	such	an	extreme	case	might	exist,	even	where	
the	 state	 has	 done	 all	 in	 its	 power	 to	 establish	 an	 effective	
screening	 procedure	 precluding	 the	 individual	 lawyer’s	 direct	
or	 indirect	participation	 in	 the	prosecution.19	but	when	 the	dis-
qualified	attorney	is	effectively	screened	from	any	participation	
in	the	prosecution	of	the	defendant,	the	prosecutor’s	office	may,	
in	general,	proceed	with	the	prosecution.

Whether	the	apparent	conflict	of	interest	justifies	the	disqual-
ification	of	other	members	of	 the	office	 is	 a	matter	 committed	
to	the	discretion	of	the	trial	court.20	In	exercising	that	discretion,	
the	court	should	consider	all	of	the	facts	and	circumstances	and	
determine	 whether	 the	 prosecutorial	 function	 could	 be	 carried	
out	 impartially	 and	 without	 breaching	 any	 of	 the	 privileged	
communications.	a	flexible,	fact-specific	analysis	will	enable	a	
trial	court	to	protect	a	criminal	defendant	from	the	due	process	
concerns	at	issue,	while	at	the	same	time	avoiding	unnecessary	
disqualifications	 of	 government	 attorneys.	 Whether	 the	 state	
has	established	an	effective	screening	procedure	will	obviously	
be	part	of	that	analysis.

[4]	 What	 constitutes	 an	 effective	 screening	 procedure	 will	
depend	on	 the	particular	 circumstances	of	 each	 case.	However,	
at	 a	minimum,	 the	disqualified	 lawyer	 should	 acknowledge	 the	
obligation	not	to	communicate	with	any	of	the	other	lawyers	in	
the	 office	 with	 respect	 to	 the	 matter.	 similarly,	 the	 other	 law-
yers	 in	 the	 office	 who	 are	 involved	 with	 the	 matter	 should	 be	
informed	 that	 the	 screening	 is	 in	place	and	 that	 they	are	not	 to	
discuss	the	matter	with	the	disqualified	lawyer.

18	 State v. Pennington, supra note	11.
19	 see	Collier v. Legakes, supra note	9.
20	 see,	State v. El-Tabech, supra note	3;	State v. Bruna, supra note	3.



[5]	 Depending	 on	 the	 circumstances,	 additional	 screening	
procedures	may	be	appropriate.	these	procedures	may	 include	
a	 written	 undertaking	 by	 the	 screened	 lawyer	 to	 avoid	 any	
communication	 with	 other	 lawyers	 in	 the	 office	 and	 contact	
with	 files	 or	 other	 materials	 relating	 to	 the	 matter,	 notice	 and	
instructions	 to	 all	 relevant	 governmental	 office	 personnel	 for-
bidding	 any	 communication	 with	 the	 screened	 lawyer	 relating	
to	 the	 matter,	 denial	 of	 access	 by	 the	 screened	 lawyer	 to	 files	
or	 other	 materials	 relating	 to	 the	 matter,	 and	 periodic	 remind-
ers	of	 the	screen	 to	 the	screened	 lawyer	and	other	government	
personnel.21	In	order	to	be	effective,	screening	procedures	must	
be	 implemented	 as	 soon	 as	practical	 after	 a	 lawyer	or	 govern-
ment	 office	 knows	 or	 reasonably	 should	 know	 that	 screening	
is	needed.22

Having	rejected	kinkennon’s	argument	that	the	entire	buffalo	
County	attorney’s	office	should	have	been,	per	se,	disqualified,	
we	 must	 determine	 whether,	 under	 the	 particular	 facts	 of	 this	
case,	 it	 should	 have	 been.	 based	 on	 the	 affidavits	 submitted	
by	 the	 parties,	 it	 is	 unclear	 exactly	 what,	 if	 any,	 information	
schweitzer	 acquired	 relating	 to	 kinkennon’s	 case	 before	 she	
joined	the	county	attorney’s	office.

We	 conclude,	 however,	 that	 even	 assuming	 schweitzer	 had	
acquired	 some	 limited	 knowledge	 of	 kinkennon’s	 case,	 there	
is	nothing	 in	 the	record	 to	suggest,	nor	does	kinkennon	allege,	
that	 any	 of	 this	 information	 was	 communicated	 by	 schweitzer	
to	 the	 county	 attorney’s	 office	 to	 aid	 in	 the	 prosecution	 of	
this	 case.	 Nor	 is	 there	 any	 evidence	 in	 the	 record	 to	 indicate	
that	 kinkennon’s	 defense	 was	 prejudiced,	 or	 even	 affected,	 by	
schweitzer’s	 employment	 with	 the	 county	 attorney’s	 office.	
Given	the	record	before	us,	we	cannot	conclude	that	the	district	
court	 abused	 its	 discretion	 in	 denying	 kinkennon’s	 motion	 for	
appointment	of	a	special	prosecutor.

fifth amendment pRivilege

kinkennon	 argues	 that	 the	 district	 court	 committed	 revers-
ible	 error	 by	 failing	 to	 properly	 instruct	 the	 defense	 witness,	

21	 see	Neb.	Ct.	r.	of	prof.	Cond.	1.0(k)	and	comment	9	(rev.	2005).
22	 see	id., comment	10.
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Callaghan,	of	her	rights	under	the	Fifth	amendment.	kinkennon	
claims	 that	 the	 district	 court	 “essentially	 scared	 [Callaghan]	
away	 from	 feeling	 that	 she	had	 the	power	 to	 exercise	her	 con-
stitutional	rights	under	the	circumstances.”23

[6,7]	 this	 argument	 fails	 for	 two	 reasons.	 First,	 kinkennon	
did	 not	 object	 during	 trial	 to	 what	 he	 now	 assigns	 as	 error	
on	 appeal.	 It	 is	 well	 established	 that	 failure	 to	 make	 a	 timely	
objection	waives	the	right	to	assert	prejudicial	error	on	appeal.24	
second,	 and	 more	 importantly,	 kinkennon	 lacks	 standing	 to	
challenge	 the	 alleged	 violation	 of	 Callaghan’s	 rights	 under	 the	
Fifth	amendment.	the	 Fifth	amendment	 right	 to	 be	 free	 from	
self-incrimination	 is	 a	 personal	 right	 of	 the	 witness.25	 and	
the	 personal	 nature	 of	 this	 right	 precludes	 kinkennon	 from	
claiming	a	Fifth	amendment	violation	on	Callaghan’s	behalf.26	
accordingly,	this	assignment	of	error	is	without	merit.

excessive sentences

For	his	remaining	assignment	of	error,	kinkennon	argues	that	
his	sentences	were	excessive	and	that	the	district	court	failed	to	
properly	consider	the	factors	relevant	to	his	sentencing.

[8]	 When	 imposing	 a	 sentence,	 a	 sentencing	 judge	 should	
consider	 the	 defendant’s	 (1)	 age,	 (2)	 mentality,	 (3)	 educa-
tion	 and	 experience,	 (4)	 social	 and	 cultural	 background,	 (5)	
past	 criminal	 record	 or	 record	 of	 law-abiding	 conduct,	 and	
(6)	motivation	 for	 the	offense,	 as	well	 as	 (7)	 the	nature	of	 the	
offense,	 and	 (8)	 the	 amount	 of	 violence	 involved	 in	 the	 com-
mission	 of	 the	 crime.27	 kinkennon’s	 presentence	 investigation	
report	 reveals	 an	 extensive	 criminal	 record	 including,	 among	
other	 things,	 convictions	 for	 multiple	 assaults,	 issuing	 bad	
checks,	possession	of	drug	paraphernalia,	carrying	a	concealed	

23	 brief	for	appellant	at	10.
24	 Shipler v. General Motors Corp.,	271	Neb.	194,	710	N.W.2d	807	(2006).
25	 State v. Perea,	 210	 Neb.	 613,	 316	 N.W.2d	 312	 (1982).	 see,	 also,	 United 

States v. Nobles,	 422	 U.s.	 225,	 95	 s.	 Ct.	 2160,	 45	 L.	 ed.	 2d	 141	 (1975);	
Couch v. United States,	 409	 U.s.	 322,	 93	 s.	 Ct.	 611,	 34	 L.	 ed.	 2d	 548	
(1973).

26	 see	State v. Perea, supra note	25.
27	 State v. Marrs,	272	Neb.	573,	723	N.W.2d	499	(2006).



weapon, reckless driving, and possession of marijuana. At sen-
tencing, the court explained that “[t]he information provided 
by [Kinkennon] indicates that [he] is really not even coming 
to the threshold of understanding or being of a mindset that 
he really truly seeks a rehabilitative program.” We agree with 
this assessment.

Possession of methamphetamine with intent to deliver is a 
Class II felony,28 punishable by a minimum of 1 year’s impris-
onment and a maximum of 50 years’ imprisonment.29 Possession 
of cocaine is a Class IV felony,30 punishable by a maximum of 
5 years’  imprisonment, a $10,000 fine, or both.31 The district 
court reviewed the record, considered the appropriate sentenc-
ing factors, and imposed sentences within the statutory limits. 
Based on our review of the record, we conclude that the district 
court did not abuse its discretion in sentencing Kinkennon.

CONCLUSION
For each of the foregoing reasons, the judgment of the district 

court is affirmed.
Affirmed.

28 § 28-416(2).
29 Neb. Rev. Stat. § 28-105(1) (Cum. Supp. 2006).
30 § 28-416(3).
31 § 28-105(1).
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 1. Statutes: Appeal and Error. Statutory interpretation is a question of law, which an 
appellate court resolves independently of the trial court.

 2. Jurisdiction: Words and Phrases. Subject matter jurisdiction is a court’s power to 
hear and determine a case in the general class or category to which the proceedings 
in question belong and to deal with the general subject involved in the action before 
the court and the particular question which it assumes to determine.
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 3. Actions: Jurisdiction. Lack of subject matter jurisdiction may be raised at any 
time by any party or by the court sua sponte.

 4. Standing: Jurisdiction: Justiciable Issues. As an aspect of jurisdiction and justi-
ciability, standing requires that a litigant have such a personal stake in the outcome 
of a controversy as to warrant invocation of a court’s jurisdiction and justify the 
exercise of the court’s remedial powers on the litigant’s behalf.

 5. Standing: Municipal Corporations. generally, in order to have standing to bring 
suit to restrain an act of a municipal body, the persons seeking such action must 
show some special injury peculiar to themselves aside from a general injury to the 
public, and it is not sufficient that they have merely a general interest common to 
all members of the public.

 6. Standing: Jurisdiction: Parties: Judgments: Appeal and Error. It is generally 
the case that only parties to a judgment or their privies have standing to invoke a 
higher court’s jurisdiction for review of the judgment.

 7. Taxation: Appeal and Error. Neb. Rev. Stat. § 77-202.04 (Cum. Supp. 2006) 
delineates who may appeal from the decision of the county board of equalization 
on a tax exemption determination.

 8. Appeal and Error: Words and Phrases. The word “appeal” is a word of general 
application in the law. Ordinarily it refers to the removal of proceedings from one 
court or tribunal to another for review.

 9. Statutes: Legislature: Intent. The fundamental rule in construing statutes is that 
they shall be construed in pari materia and from their language as a whole to deter-
mine the intent of the Legislature; all subordinate rules are mere aids in reaching 
this fundamental determination.

10. Statutes. In the absence of a statutory indication to the contrary, words in a statute 
will be given their ordinary meaning.
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mccormAck, J.
NATURe OF CASe

The appellants, taxpayers and homeowners in douglas 
County, appeal from the denial of their petition in error to the 



district court, which petition sought review of tax-exempt status 
granted to three neighboring residential properties owned by 
the Intercessors of the Lamb, Inc. (Intercessors). We determine 
that the taxpayers lack standing to seek direct review of the 
exempt status of another’s property and that the district court 
lacks subject matter jurisdiction over appeals from tax exemp-
tions, which appeals should instead be lodged with the Tax 
equalization and Review Commission (TeRC).

BACKgROUNd
The Intercessors are a Catholic religious organization formed 

as a nonprofit corporation.1 The Archdiocese of Omaha describes 
the Intercessors as a public association of approximately 40 lay-
persons conducting their activities under the authority of the 
Archbishop of Omaha. The core group of laypersons have taken 
hermit vows which are recognized by the Catholic Church. Four 
priests are also affiliated with the association.

eleven residences and some real property owned by the 
Intercessors in an area known as Ponca Hills have already been 
deemed tax exempt and are not the subject of the current appeal. 
The Intercessors acquired three additional residences in Ponca 
Hills that, in 2005, they asked also to be designated as tax exempt 
pursuant to Neb. Rev. Stat. § 77-202(1)(d) (Reissue 2003). each 
of the three residences has a chapel, and the Intercessors living 
there adhere to a schedule of approximately 10 hours a day of 
prayer and ministry.

A public hearing before the douglas County Board of 
equalization (Board) was held on the Intercessors’ request 
to exempt the three properties from taxation. Michael d. 
McClellan, a taxpayer in douglas County and an attorney for 
a neighborhood association in Ponca Hills, along with several 
residents and members of the Ponca Hills community, were 
allowed to express their objections before the Board. The resi-
dents were concerned about the declining tax base of the area 
which, they argued, increased the tax burden of the nonexempt 
residents. In addition, one of the houses under consideration 

 1 See, generally, Latenser v. Intercessors of the Lamb, Inc., 250 Neb. 789, 553 
N.W.2d 458 (1996).
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and two previously designated exempt residential properties are 
located in a Sanitary Improvement district (SId). Members of 
this SId raised concerns to the Board regarding the ability to 
fund the SId, although there was evidence that the Intercessors 
were voluntarily making SId payments for that property. The 
Board ultimately granted the exemptions.

On September 7, 2005, McClellan and the other objectors 
(hereinafter petitioners), filed a petition in error in the district 
court contesting the Board’s grant of exempt status for the three 
properties. The district court affirmed the decision of the Board, 
and the petitioners appeal.

ASSIgNMeNTS OF eRROR
The petitioners assign that the district court erred in not over-

turning the decision of the Board, because (1) the Board did not 
follow the applicable law, (2) there was insufficient evidence to 
support a finding that the residences were used exclusively for 
tax-exempt purposes, and (3) the court erroneously based its 
ruling on a presumption that the Board faithfully performed its 
official duties and acted upon sufficient competent evidence.

In addition, we entered an order to show cause directing the 
parties to brief (1) whether neighboring taxpayers have standing 
to bring a petition in error contesting a board of equalization’s 
decision to grant a tax exemption to another and (2) whether 
the TeRC has exclusive jurisdiction over disputes involving tax-
exempt status for real or personal property.

STANdARd OF ReVIeW
[1] Statutory interpretation is a question of law, which an 

appellate court resolves independently of the trial court.2

ANALySIS
[2,3] Two jurisdictional questions are raised by the petition-

ers’ action in seeking review of the Board’s decision by petition 
in error to the district court: (1) who has standing to seek review 
of the Board’s decision and (2) where any such review must 
take place. Both issues concern the district court’s subject mat-
ter jurisdiction, which is a court’s power to hear and determine 

 2 Jones v. Shelter Mut. Ins. Cos., 274 Neb. 186, 738 N.W.2d 840 (2007).



a case in the general class or category to which the proceedings 
in question belong and to deal with the general subject involved 
in the action before the court and the particular question which 
it assumes to determine.3 Lack of subject matter jurisdiction may 
be raised at any time by any party or by the court sua sponte.4

[4-6] As an aspect of jurisdiction and justiciability, standing 
requires that a litigant have such a personal stake in the outcome 
of a controversy as to warrant invocation of a court’s jurisdic-
tion and justify the exercise of the court’s remedial powers on 
the litigant’s behalf.5 generally, in order to have standing to 
bring suit to restrain an act of a municipal body, the persons 
seeking such action must show some special injury peculiar to 
themselves aside from a general injury to the public, and it is not 
sufficient that they have merely a general interest common to all 
members of the public.6 It is also generally the case that only 
parties to a judgment or their privies have standing to invoke a 
higher court’s jurisdiction for review of the judgment.7

While there is an exception to the special injury rule for per-
sons objecting to an illegal expenditure of public funds or an 
illegal increase in the burden of municipal taxation,8 there does 
not appear to be any common-law right to seek direct review 
of an order relating to the exemption of another taxpayer’s 

 3 Rozsnyai v. Svacek, 272 Neb. 567, 723 N.W.2d 329 (2006).
 4 Betterman v. Department of Motor Vehicles, 273 Neb. 178, 728 N.W.2d 570 

(2007).
 5 Chambers v. Lautenbaugh, 263 Neb. 920, 644 N.W.2d 540 (2002).
 6 See Smith v. City of Papillion, 270 Neb. 607, 705 N.W.2d 584 (2005).
 7 See, Rozmus v. Rozmus, 257 Neb. 142, 595 N.W.2d 893 (1999); Peterson v. 

Martin, 60 Neb. 577, 83 N.W. 831 (1900).
 8 Holland v. Brownville Grain Co., 174 Neb. 742, 119 N.W.2d 304 (1963). 

See, also, Rath v. City of Sutton, 267 Neb. 265, 673 N.W.2d 869 (2004); 
Chambers v. Lautenbaugh, supra note 5; Jacob v. State, 12 Neb. App. 696, 
685 N.W.2d 88 (2004).
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property.9 Nor is there any constitutional right to lodge such an 
appeal.10 Thus, as is generally the case regarding the right to 
appeal,11 the question of whether a taxpayer may seek review 
of the exempt status of another taxpayer’s property depends 
on whether the Legislature conferred such a right. It is to that 
analysis that we now turn.

In considering the legislation on this point, and, particularly, 
in clarifying some confusion that has developed in this area, it 
is helpful to review the historical evolution of the relevant statu-
tory provisions. Section 77-151012 has, since its enactment in 
1903, provided a specific mode of direct appeal from any action 
of a board of equalization.13 Until the creation of the TeRC, 
such appeal was taken to the district courts. But the initial 
inquiry concerns whom the statutes permit to appeal.

Section 77-1513,14 which was repealed in 2002, originally 
indicated that an appeal under § 77-1510 could be made by “any 
person . . . appeal[ing] from the assessment of another as fixed 
by the County Board of equalization.”15 In State v. Drexel,16 
we thus held that because there was “a plain adequate remedy 
prescribed by the statute” for the taxpayer seeking review of 
the board of equalization’s grant of exempt status to another 

 9 See, Colella v. Assessors of Cty. of Nassau, 95 N.y.2d 401, 741 N.e.2d 113, 
718 N.y.S.2d 268 (2000); Clayton v. School Bd. of Volusia County, 696 So. 
2d 1215 (Fla. App. 1997); Scott v. Harris Methodist HEB, 871 S.W.2d 548 
(Tex. App. 1994); Highland Park Women’s Club v. Dep’t of Rev., 206 Ill. 
App. 3d 447, 564 N.e.2d 890, 151 Ill. dec. 435 (1990); Kaup v. Department 
of Revenue, 1996 WL 23500 (Or. Tax Jan. 5, 1996); Annot., 9 A.L.R.4th  
428 (1981) (cases cited therein).

10 See, State v. Hess, 261 Neb. 368, 622 N.W.2d 891 (2001); State v. Schroder, 
218 Neb. 860, 359 N.W.2d 799 (1984); Highland Park Women’s Club v. 
Dep’t of Rev., supra note 9. See, also, Neb. Const. art. I, § 23 (limiting right 
to appeal to aggrieved “party”).

11 See, e.g., Karnes v. Wilkinson Mfg., 220 Neb. 150, 368 N.W.2d 788 
(1985).

12 See Neb. Rev. Stat. § 77-1510 (Cum. Supp. 2006).
13 Comp. Stat. § 5045 (1903), later § 77-1510 (1943).
14 See Neb. Rev. Stat. § 77-1513 (Reissue 1996).
15 Comp. Stat. § 5054 (1903), later § 77-1513 (1943).
16 State v. Drexel, 75 Neb. 751, 757, 107 N.W. 110, 113 (1906).



taxpayer’s property, the taxpayer did not have an action for writ 
of mandamus to compel the county clerk to place such property 
on the tax rolls.

[7] In 1963, however, the Legislature passed 1963 Neb. 
Laws, ch. 441, § 4, p. 1461 (L.B. 386). In Bemis v. Board of 
Equalization of Douglas County,17 we described L.B. 386 as 
“a complete and comprehensive act dealing with the [specific] 
matter of tax exemptions.” We further explained that Neb. Rev. 
Stat. § 77-202.04 (Reissue 1976), enacted in L.B. 386, delin-
eated “who may appeal from the decision of the county board 
of equalization on a tax exemption determination.”18

At the time that Bemis was decided, § 77-202.04 provided 
for appeals by “[p]ersons, corporations, or organizations denied 
exemption from taxation” and it made no provision for who 
could appeal the grant of an exemption. We held in Bemis that 
the county assessor, because he was not specified in § 77-202.04, 
had no standing to appeal the grant of an exemption of a tax-
payer’s property. In so holding, we clarified that the more gen-
eral provisions of §§ 77-1510 through 77-1513 (Reissue 1976), 
which described “any person” appealing the “assessment” of 
another,19 were no longer applicable to exemptions.

After Bemis, § 77-202.04 was amended. At the time the 
Intercessors’ exemptions were upheld by the Board in this case, 
the statute stated:

Persons, corporations, or organizations may appeal denial 
of an application for exemption by a county board of 
equalization. Only the county assessor may appeal the 
grant of such an exemption by a county board of equal-
ization. Appeals pursuant to this section shall be made to 
the [TeRC]. The Property Tax Administrator may in his 
or her discretion intervene in any such appeal pursuant to 
this section.20

17 Bemis v. Board of Equalization of Douglas County, 197 Neb. 175, 177, 247 
N.W.2d 447, 449 (1976).

18 Id.
19 Id.
20 § 77-202.04(1) (Cum. Supp. 2006) (emphasis supplied).
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This leads to the second inquiry presented here: to what body 
such appeals should be taken. As previously noted, until 1995, 
appeals from the Board were taken to the district court. The 
TeRC was created in 1995 by the Tax equalization and Review 
Commission Act (TeRC Act). The TeRC Act provided that the 
TeRC had “the power and duty to hear and determine appeals 
of . . . (2) [d]ecisions of any county board of equalization grant-
ing or denying tax-exempt status for real or personal property.”21 
To the extent that the TeRC Act contains any ambiguity as to 
whether this power and duty is exclusive and no longer lies 
with the district courts, the legislative history makes this clear. 
The sponsor of the TeRC Act explained that the TeRC Act was 
“replacing the district court with a body that does this full-time, 
is more professional, [and] will give you better values.”22 The 
bill’s statement of intent explains that the TeRC would

hear appeals of individual assessment and property 
exemption disputes and hear appeals of the Property Tax 
Administrator on tax issues. This Commission would 
hear other taxation cases and appeals which currently 
are now heard by the state’s district courts. The cre-
ation of an independent commission with taxation 
expertise will result in streamlined taxation appeals and 
 equalization procedures.23

Rather than having valuation decisions lie with the myriad of 
district courts, a single TeRC was intended to produce “fairer,”24 
more “consistent” appeal results.25 According to the bill’s spon-
sor, “[T]his panel will get to see the entire state as a whole on 
equalization across the entire state. That’s what’s so crucial, 
you won’t get 50 different opinions as to what equalization 

21 Neb. Rev. Stat. § 77-5007 (Cum. Supp. 2004).
22 Floor debate, L.B. 490, Revenue Committee, 94th Leg., 1st Sess. 5976 

(May 3, 1995) (emphasis supplied).
23 Introducer’s Statement of Intent, L.B. 490, Revenue Committee, 94th Leg., 

1st Sess. (Feb. 9, 1995).
24 Floor debate, L.B. 490, Revenue Committee, 94th Leg., 1st Sess. 5989 

(May 3, 1995).
25 Id. at 5977.



is. . . . And this is going to give better, better opinions.”26 The 
TeRC was also intended to provide a less costly and speedier 
 appellate process.27

The most recent amendment to § 77-202.04 reiterates the 
Legislature’s original intent, insofar as it states that “[a]ppeals 
pursuant to this section shall be made to the [TeRC].”28 It is 
also noteworthy, in considering the intent of the original TeRC 
Act, that due to a recent amendment,29 the petition in error stat-
ute, Neb. Rev. Stat. § 25-1901 (Supp. 2007), now specifically 
states that “the district court shall not have jurisdiction over . . . 
(3) appeals within the jurisdiction of the [TeRC].” According 
to its legislative history, § 25-1901 was amended in response 
to a board of equalization decision that had been appealed 
to a district court rather than to the TeRC. According to the 
Revenue Committee, the amendment “simply clarifies” what 
the Legislature had intended ever since the establishment of the 
TeRC: that “district courts do not have jurisdiction over valua-
tion and issues within the purview of the TeRC.”30

With that explained, we consider the parties’ arguments con-
cerning the effect of these statutes. Based on the plain language 
of the statutes, the Intercessors argue that § 77-202.04(1) (Cum. 
Supp. 2006) limits standing for appeals from grants of exemp-
tions to “[o]nly the county assessor,” and that thus, the petition-
ers lack standing to seek review of the Intercessors’ exemptions 
in this case. The Intercessors further argue that the TeRC has 
exclusive jurisdiction over appeals of decisions of any county 
board of equalization granting or denying tax-exempt status for 
real or personal property and that thus, the district court would 
lack jurisdiction regardless of who was appealing.

But the petitioners argue that the statutory language regard-
ing who may “appeal,” and where this “appeal” may be lodged, 
does not affect a right to file a “petition in error.” The petitioners 

26 Id. at 5990.
27 See id. at 5976.
28 § 77-202.04(1) (Supp. 2007) (emphasis supplied).
29 See 2007 Neb. Laws, L.B. 167 (effective Feb. 10, 2007).
30 Committee Hearing, L.B. 167, 100th Leg., 1st Sess. 14 (Jan. 17, 2007).

 McCLeLLAN v. BOARd OF eqUAL. OF dOUgLAS CTy. 589

 Cite as 275 Neb. 581



590 275 NeBRASKA RePORTS

view a “petition in error” as a very distinct right predating 
§ 77-202.04 and the TeRC, and they point out that neither 
of these statutes explicitly abolishes their “right” to a petition 
in error.

In support of this argument, petitioners rely on older cases 
in which this court has distinguished between a “petition in 
error” and an “appeal,” referring to them as “‘“independent 
proceeding[s]”’” that are “‘distinctively different and dissimi-
lar.’”31 These cases, in fact, are generally limited to the narrower 
distinction between “review on petition in error,” as described 
by §§ 25-1901 through 25-1908,32 and “review on appeal,” as 
described by §§ 25-1911 through 25-1937.33 Our purpose in 
drawing the distinction between these two methods of review 
has largely been to distinguish the method of perfecting each34 
or to explain each method’s peculiar rules of joinder of parties. 35 
We do not read these cases as establishing a “right” to a petition 
in error that is independent of any statutory scheme.

The petitioners argue that a petition in error is significantly 
different from an “appeal,” because a petition in error provides 
a much more circumscribed scope of review. They argue that it 
would not be inconsistent for § 77-202.04 and the TeRC Act to 
leave this narrower form of relief intact for those taxpayers who 
have no means to perfect a broader, direct “appeal” under these 
provisions. But the petitioners’ underlying premise is incorrect. 
The scope of review under a “petition in error” and under an 
“appeal” to the TeRC under § 77-1510 (Cum. Supp. 2006), like 
many other “appeals,”36 is the same. While sometimes worded 

31 From v. Sutton, 156 Neb. 411, 416, 417, 56 N.W.2d 441, 444 (1953).
32 See Neb. Rev. Stat. §§ 25-1901 to 25-1908 (Reissue 1995).
33 See Neb. Rev. Stat. §§ 25-1911 to 25-1937 (Reissue 1995).
34 See, e.g., Harms v. County Board of Supervisors, 173 Neb. 687, 114 N.W.2d 

713 (1962); Anania v. City of Omaha, 170 Neb. 160, 102 N.W.2d 49 (1960); 
Consolidated Credit Corporation v. Berger, 141 Neb. 598, 4 N.W.2d 571 
(1942).

35 See, e.g., Clausen v. School Dist. No. 33, 164 Neb. 78, 81 N.W.2d 822 
(1957); Western Cornice & Mfg. Works v. Leavenworth, 52 Neb. 418, 72 
N.W. 592 (1897); Polk v. Covell, 43 Neb. 884, 62 N.W. 240 (1895).

36 See, e.g., § 25-1911; Neb. Rev. Stat. § 25-2733 (Reissue 1995).



in slightly different ways, essentially, in both review on petition 
in error and in so-called “appeals,” the reviewing court may 
reverse, vacate, or modify the lower judicial tribunal for error 
on the record.37

[8] While certain procedural issues sometimes require that we 
distinguish a petition in error from other statutory provisions for 
appellate review, even in our earliest cases, we have described 
the difference between an “appeal” and a “petition in error,” 
as “exist[ing] in name, rather than in fact.”38 Accordingly, it is 
now common for our courts to refer to an “appeal by petition in 
error.”39 In Hooper Telephone Co. v. Nebraska Telephone Co.,40 
we stated that the word “appeal” is a word of “general applica-
tion in the law. Ordinarily [it] refer[s] to the removal of proceed-
ings from one court or tribunal to another for review.”

[9,10] The fundamental rule in construing statutes is that they 
shall be construed in pari materia and from their language as a 
whole to determine the intent of the Legislature; all subordinate 
rules are mere aids in reaching this fundamental determina-
tion.41 Furthermore, in the absence of a statutory indication 
to the contrary, words in a statute will be given their ordinary 
meaning.42 Viewing §§ 77-202.04 and 77-5007 in pari materia 

37 See §§ 25-1901, 25-1911, and 25-2733. See, also, Falotico v. Grant Cty. Bd. 
of Equal., 262 Neb. 292, 631 N.W.2d 492 (2001); US Ecology v. Boyd Cty. 
Bd. of Equal., 256 Neb. 7, 588 N.W.2d 575 (1999); Clausen v. School Dist. 
No. 33, supra note 35.

38 State, ex rel. McClosky, v. Doane, 35 Neb. 707, 709, 53 N.W. 611, 612 
(1892). See, also, Western Cornice & Mfg. Works v. Leavenworth, supra 
note 35.

39 See, Mogensen v. Board of Supervisors, 268 Neb. 26, 679 N.W.2d 413 
(2004); Hooper v. City of Lincoln, 183 Neb. 591, 163 N.W.2d 117 (1968); 
O’Grady v. Volcheck, 148 Neb. 431, 27 N.W.2d 689 (1947); Loup River 
Public Power District v. County of Platte, 144 Neb. 600, 14 N.W.2d 210 
(1944); Lee Sapp Leasing v. Ciao Caffe & Espresso, Inc., 10 Neb. App. 948, 
640 N.W.2d 677 (2002); County of Douglas v. Burts, 2 Neb. App. 90, 507 
N.W.2d 310 (1993).

40 Hooper Telephone Co. v. Nebraska Telephone Co., 96 Neb. 245, 255, 147 
N.W. 674, 678 (1914).

41 Hoiengs v. County of Adams, 254 Neb. 64, 574 N.W.2d 498 (1998).
42 State v. Woods, 255 Neb. 755, 587 N.W.2d 122 (1998).
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and as a whole, we conclude that the Legislature intended to 
use the term “appeal” in its general ordinary sense. The 2007 
amendment to § 25-190143 only emphasizes what was estab-
lished by § 77-5007 when the TeRC Act was passed—that, for 
decisions by a board of equalization,44 including “[d]ecisions 
. . . granting or denying tax-exempt status for real or personal 
property,”45 the “removal of [the] proceedings from one court or 
tribunal to another for review”46 shall be made to the TeRC, and 
not to any of the district courts of this state.

We do not find any preexisting “right to a petition in error.” 
In fact, as already discussed, under common law, taxpayers do 
not have standing to seek direct review of the tax-exempt sta-
tus of someone else’s property. Moreover, a “petition in error” 
is simply a method of review, and it is not, as the petitioners 
suggest, more akin to a right of action. Because there is no 
preexisting common-law right to a petition in error under these 
circumstances, we are not, as the petitioners suggest, subject 
to the rule strictly construing against the abrogation of such 
a right.47

In any event, that is a rule of statutory construction, and the 
Legislature’s intent here was plain. The Legislature’s stated pur-
pose in the TeRC Act was to create an efficient mode of review 
by a single body which would provide a more consistent review 
of tax exemption and equalization decisions made by a board of 
equalization. The language of § 77-202.04 very specifically lists 
who may appeal from exemption decisions. The Legislature did 
not see fit to allow every indirectly affected taxpayer to appeal 
from the exemption status of someone else’s property. Instead, 
the Legislature determined that giving standing to the county 
assessor to appeal the grant of an exemption was sufficient 

43 See § 25-1901 (Supp. 2007).
44 See, generally, § 77-5007.
45 § 77-5007(2).
46 Hooper Telephone Co. v. Nebraska Telephone Co., supra note 40, 96 Neb. 

at 255, 147 N.W. at 678.
47 See, e.g., Tadros v. City of Omaha, 273 Neb. 935, 735 N.W.2d 377 (2007).



to protect the public’s general interest in what properties are 
included on the tax rolls.

Ross v. The Governors of Knights of Ak-Sar-Ben,48 upon 
which the petitioners rely to support their right to file a peti-
tion in error, has been abrogated by the legislation creating 
the TeRC. Furthermore, we find no support for the notion, 
expressed in dicta in Ross, that a taxpayer had a preexist-
ing right to seek review by petition in error of the exemp-
tion of another’s property, or that the term “appeal” found in 
§ 77-202.04 was not used in its most common sense. Ross is 
unpersuasive in light of subsequent statutory enactments, and to 
the extent that it conflicts with this opinion, it is disapproved.

CONCLUSION
We conclude that the district court lacked jurisdiction over the 

petition in error that is the subject of this appeal. When a lower 
court lacks the authority to exercise its subject matter jurisdic-
tion to adjudicate the merits of the claim, issue, or question, 
an appellate court also lacks the power to determine the merits 
of the claim, issue, or question presented to the lower court.49 
However, when an appeal is dismissed because the lower court 
lacked jurisdiction to enter the order appealed from, an appel-
late court may nevertheless enter an order vacating the order 
issued by the lower court without jurisdiction.50 We therefore 
vacate the order of the district court and dismiss the appeal.

vAcAted And dismissed.
Wright, J., not participating.

48 Ross v. The Governors of Knights of Ak-Sar-Ben, 199 Neb. 513, 260 N.W.2d 
202 (1977).

49 Kaplan v. McClurg, 271 Neb. 101, 710 N.W.2d 96 (2006).
50 See WBE Co. v. Papio-Missouri River Nat. Resources Dist., 247 Neb. 522, 

529 N.W.2d 21 (1995).

 McCLeLLAN v. BOARd OF eqUAL. OF dOUgLAS CTy. 593

 Cite as 275 Neb. 581



594 275 NeBRASKA RePORTS

the goodyeAr tire & ruBBer compAny, AppellAnt, 
v. stAte of neBrAskA et Al., Appellees.

748 N.W.2d 42

Filed May 2, 2008.    No. S-06-1103.

 1. Administrative Law: Judgments: Appeal and Error. A judgment or final order 
rendered by a district court in a judicial review pursuant to the Administrative 
Procedure Act may be reversed, vacated, or modified by an appellate court for 
errors appearing on the record.

 2. ____: ____: ____. When reviewing an order of a district court under the 
Administrative Procedure Act for errors appearing on the record, the inquiry is 
whether the decision conforms to the law, is supported by competent evidence, and 
is neither arbitrary, capricious, nor unreasonable.

 3. Statutes: Judgments: Appeal and Error. The meaning of a statute is a question 
of law. When reviewing questions of law, an appellate court has an obligation to 
resolve the questions independently of the conclusion reached by the trial court.

 4. Statutes: Appeal and Error. In the absence of ambiguity, courts must give effect 
to the statutes as they are written. If the language of a statute is clear, the words of 
such statute are the end of any judicial inquiry regarding its meaning.

 5. Statutes: Taxation. Tax exemption provisions are strictly construed, and their 
operation will not be extended by construction. Property which is claimed 
to be exempt must clearly come within the provision granting exemption 
from taxation.

 6. Taxation: Proof. The party claiming an exemption from taxation must establish 
entitlement to the exemption.

 7. Words and Phrases. The word “or,” when used properly, is disjunctive.

Appeal from the district Court for Lancaster County: Jeffre 
cheuvront, Judge. Affirmed.

John M. Boehm, of Butler, galter, O’Brien & Boehm, and 
quentin (doug) Sigel, of Scott, douglass & McConnico, L.L.P., 
for appellant.

Jon Bruning, Attorney general, and L. Jay Bartel for  
appellees.

heAvicAn, c.J., Wright, connolly, gerrArd, stephAn, 
mccormAck, and miller-lermAn, JJ.

mccormAck, J.
NATURe OF CASe

The goodyear Tire & Rubber Company (goodyear) appeals 
from the district court’s order affirming the decision by the 



Nebraska State Tax Commissioner (the Commissioner) to deny 
a portion of goodyear’s claim for a tax refund under the 
employment and Investment growth Act,1 commonly referred 
to as “L.B. 775.”2 goodyear sought a refund for compo-
nents used to repair or replace parts of equipment utilized in 
the project covered by the L.B. 775 agreement entered into 
between goodyear and the Nebraska department of Revenue 
(the department). The Commissioner’s order states that the 
“parties have stipulated that the sole issue to be decided is 
‘whether the transactions listed on exhibits 9 and 10 are for 
the purchase of qualified property pursuant to Neb. Rev. Stat. 
§77-4105(3)(a)(i)(Reissue 2003).’” Pursuant to the stipulation, 
both the Commissioner and the district court reviewed this sole 
issue. The district court, in its de novo review, concurred with 
the Commissioner’s interpretation of the term “qualified prop-
erty.” The court found that the “parts used to repair equipment 
after such equipment was placed in service at the project are 
not ‘qualified property’ as defined in Section 77-4103(13).” 
The district court also determined that the Commissioner was 
not required to adopt and promulgate rules or regulations with 
regard to the Commissioner’s interpretation of L.B. 775.

BACKgROUNd
The facts of this case are not in dispute. The only dispute is 

the interpretation to be placed on the term “qualified property.” 
On december 1, 1995, goodyear submitted an application to 
the department seeking incentives under L.B. 775 for its manu-
facturing plants in Nebraska. The application was approved by 
the Commissioner who, on behalf of the State of Nebraska, 
entered into an “employment and Investment growth Act 
Project Agreement” with goodyear. This agreement provided 
that if goodyear met required levels of investment by the time 
specified, goodyear would be entitled to various incentives.

In September 2000, goodyear and the Commissioner, on 
behalf of the State, entered into an amended “employment 
and Investment growth Act Project Amended Agreement” (the 

 1 Neb. Rev. Stat. §§ 77-4101 to 77-4113 (Reissue 2003).
 2 See 1987 Neb. Laws, L.B. 775 (effective May 28, 1987).
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Amended Agreement), which replaced the earlier agreement. 
The Amended Agreement also provided that if goodyear met 
the required levels of investment, goodyear would be entitled 
to various incentives. Among those incentives was a refund of 
the following:

(i) The sales or use tax paid by goodyear on tangible 
property used as a part of the project and “placed in ser-
vice” on and after december 1, 1995. For purposes of this 
Amended Agreement, “placed in service” means the day 
the qualified property is eligible for depreciation, amorti-
zation, or other recovery under the Internal Revenue Code 
of the United States. . . .

(ii) The sales or use tax paid by goodyear on any prop-
erty, other than motor vehicles, based in this state and used 
in this and other states in connection with the project.

On August 25, 2005, goodyear filed with the department 
a claim for refund, pursuant to L.B. 775 for sales or use taxes 
paid in July 2002, in the amount of $44,601.34. On September 
26, 2005, goodyear filed a claim for refund, pursuant to L.B. 
775 for sales and use taxes paid in August 2002, in the amount 
of $41,722.99. These claims were consolidated for purposes 
of an administrative hearing. The items listed in the claims are 
indexed by area of use and are characterized by goodyear as 
“components.” Prior to the administrative hearing, the parties 
stipulated that the “components” are repair or replacement parts 
used to repair or replace parts of property, otherwise referred 
to as “equipment,” used in the project covered by the Amended 
Agreement. Paragraph 19 of the stipulation states:

The transactions referenced on exhibit[s] 9 and 10 that are 
identified by “component” or “components” on the “rea-
son” field are the purchase of items of tangible property. 
These components are repair or replacement parts used to 
repair or replace parts of property used in the project that 
[goodyear] depreciated [hereafter equipment]. The items, 
and how and where they were used, are more specifically 
described on exhibit 10. The above referenced items of 
equipment were placed in service before and after the 
date of application, december 1, 1995. The parties further 
stipulate that all of the equipment was placed in service 



before the above referenced components were added to the 
equipment. The parties do not stipulate or identify which 
components were to repair or replace parts of equipment 
placed in service before or after the date of application.

On February 14, 2006, the Commissioner entered an order 
denying goodyear’s claim with regard to items characterized 
by goodyear as “components” because they are not “quali-
fied property” under L.B. 775. The Commissioner stated that 
under § 77-4103(13),

[r]efunds of tax are allowed only for “components” of 
tangible personal property of a type subject to depreciation 
that will be located and used at the project. Clearly, the 
words “will be” demonstrate that not only must the equip-
ment upon which the component will be placed needs to 
be depreciable, but it also must be newly located and used 
at the project. Therefore, whether a “component” is “quali-
fied” depends on the status of the equipment that is being 
modified or repaired. Here, the parties have stipulated that 
all of the various equipment for which the repair parts 
were purchased was placed in service both prior to and 
subsequent to goodyear’s application for a LB 775 agree-
ment in december of 1995.

(emphasis in original.)
The Commissioner noted that goodyear’s interpretation of 

§ 77-4103(13) “would require that the newly purchased items 
be used at the project and used to replace or modify equipment 
that is subject to depreciation, regardless of when that equip-
ment was originally acquired.” The Commissioner concluded 
that goodyear’s reasoning defeats the stated purpose of L.B. 
775, which is to encourage new investment and employment 
in Nebraska.

The Commissioner also addressed a contention by goodyear 
that because the department does not have any rules or regula-
tions regarding the construction of § 77-4103(13), the department 
should be prohibited from applying that statute in this case. The 
Commissioner stated that § 77-4111 gives the Commissioner 
discretion to decide if the adoption and promulgation of rules 
and regulations for carrying out the purposes of L.B. 775 is nec-
essary. The Commissioner concluded that the lack of a specific 
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regulation interpreting § 77-4103(13) did not deprive goodyear 
of a meaningful opportunity to participate in the hearing on 
its claim.

In accordance with the Administrative Procedure Act (APA), 
goodyear appealed to the district court the Commissioner’s 
denial of goodyear’s refund request for repair and replacement 
parts characterized by goodyear as “components.” goodyear 
alleged that the cumulative amount the Commissioner erred in 
failing to refund is $14,310.10. On appeal, goodyear asserted 
that the Commissioner’s reasoning that the equipment upon 
which the components are placed must be newly located and 
used at the project site misreads and is in conflict with the 
language of § 77-4103(13). goodyear further asserted that the 
Commissioner’s failure to adopt and promulgate rules or regula-
tions adopting the Commissioner’s interpretation of L.B. 775 in 
the Commissioner’s order bars the department from applying it 
to goodyear and deprives goodyear of a meaningful opportu-
nity to participate in a hearing on goodyear’s claim. The matter 
was submitted to the district court on stipulated facts.

The district court affirmed the Commissioner’s decision, con-
cluding that parts used to repair equipment after such equipment 
was placed in service at the project are not “qualified property” 
as it is defined in § 77-4103(13). The court further concluded that 
the Commissioner’s failure to promulgate rules and regulations 
defining “qualified property” does not prohibit the construction 
adopted by the Commissioner. goodyear now appeals.

ASSIgNMeNTS OF eRROR
goodyear asserts, restated, that the district court erred in (1) 

concluding that components used to repair or replace parts of 
property used in a project covered by an L.B. 775 agreement are 
not qualified property, (2) ruling that goodyear’s interpretation 
of L.B. 775 is inconsistent with the purpose and intent of L.B. 
775, and (3) concluding that the Commissioner’s decision should 
not be set aside because of the department’s failure to adopt and 
promulgate rules regarding the department’s interpretation.

STANdARd OF ReVIeW
[1,2] A judgment or final order rendered by a district court in 

a judicial review pursuant to the APA may be reversed, vacated, 



or modified by an appellate court for errors appearing on the 
record.3 When reviewing an order of a district court under the 
APA for errors appearing on the record, the inquiry is whether 
the decision conforms to the law, is supported by competent evi-
dence, and is neither arbitrary, capricious, nor unreasonable.4

[3] The meaning of a statute is a question of law. When 
reviewing questions of law, an appellate court has an obliga-
tion to resolve the questions independently of the conclusion 
reached by the trial court.5

ANALySIS

quAlified property

In their first two assignments of error, goodyear argues that 
the district court erred in affirming the Commissioner’s finding 
that the repair and replacement parts for which goodyear seeks 
a refund are not qualified property. goodyear argues that the 
definition of qualified property has been misconstrued by the 
Commissioner and the district court. goodyear argues that the 
Commissioner and the district court wrongly interpreted quali-
fied property as including components only where the com-
ponents are placed on equipment newly located at the project 
covered under the L.B. 775 agreement.

[4-6] In the absence of ambiguity, courts must give effect to 
the statutes as they are written. If the language of a statute is 
clear, the words of such statute are the end of any judicial inquiry 
regarding its meaning.6 With regard to tax exemption provi-
sions, we have stated that tax exemption provisions are strictly 
construed, and their operation will not be extended by con-
struction. Property which is claimed to be exempt must clearly 
come within the provision granting exemption from taxation.7 
Because statutes conferring an exemption from taxation are 

 3 Farmland Foods v. State, 273 Neb. 262, 729 N.W.2d 73 (2007).
 4 Id.
 5 Reimers-Hild v. State, 274 Neb. 438, 741 N.W.2d 155 (2007).
 6 Chase 3000, Inc. v. Nebraska Pub. Serv. Comm., 273 Neb. 133, 728 N.W.2d 

560 (2007).
 7 Omaha Pub. Power Dist. v. Nebraska Dept. of Revenue, 248 Neb. 518, 537 

N.W.2d 312 (1995).
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strictly construed, the party claiming an exemption from taxa-
tion must establish entitlement to the exemption.8

Section 77-4105(3)(i) provides that when the required level 
of investment is reached under the L.B. 775 agreement, the tax-
payer is entitled to a refund of all sales and use taxes paid for 
qualified property used as part of the project. qualified property 
is defined under § 77-4103(13) as “any tangible property of 
a type subject to depreciation, amortization, or other recovery 
under the Internal Revenue Code of 1986, or the components of 
such property, that will be located and used at the project.”

[7] We have stated that the word “or,” when used properly, 
is disjunctive.9 qualified property, therefore, includes two types 
of property: (1) any tangible property subject to depreciation, 
amortization, or other recovery under the Internal Revenue Code 
of 1986 or (2) components of such property. The question left 
for us to decide is what the phrase “of such property” entails.

The last portion of the first sentence of § 77-4103(13) states 
that tangible property is property that “will be located and 
used at the project.” As we read the statute, this phrase limits 
the property that is qualified under the statute. Thus, tangible 
property that is subject to depreciation, amortization, or other 
recovery under the Internal Revenue Code of 1986 is not quali-
fied unless it will be used and located at the project. Because 
“of such property” refers to tangible property that is otherwise 
covered under the statute, components are not qualified unless 
the components are part of tangible property that will be used 
and located at the project.

The term “component” encompasses a wide variety of tan-
gible property used in business and industry, from a light bulb 
to a diesel engine. Following the principle that tax exemptions 
are to be strictly construed, we read § 77-4103(13) to require 
that a component itself be “of a type subject to depreciation, 
amortization, or other recovery under the Internal Revenue 
Code” in order to constitute “qualified property.” This is consis-
tent with the employment and Investment growth Act’s stated 

 8 See id.
 9 Pfizer v. Lancaster Cty. Bd. of Equal., 260 Neb. 265, 616 N.W.2d 326 

(2000).



policy of encouraging new business investment in Nebraska.10 
The record does not reflect that any of the repair and replace-
ment “components” for which goodyear claims sales and use 
tax refunds were themselves depreciable or subject to amortiza-
tion or other recovery. Most appear to be items which would 
normally be treated as expenses. For this reason, we conclude 
that the refund claim was properly denied. We express no opin-
ion as to whether a depreciable component incorporated into 
tangible property which preexisted an L.B. 775 project but is 
located and used at such project would constitute “qualified 
property” within the meaning of § 77-4103(13), as that issue is 
not presented in the facts of this case.

fAilure to Adopt And promulgAte rules regArding 
the depArtment’s interpretAtion

In its final assignment of error, goodyear argues that the 
district court erred when it concluded that the Commissioner’s 
decision should not be set aside because of the department’s 
failure to adopt and promulgate rules regarding the department’s 
interpretation of “qualified property.” Section 77-4111 provides 
that the Commissioner “shall adopt and promulgate all rules 
and regulations necessary to carry out the purposes of the 
employment and Investment growth Act.”

In Loup City Pub. Sch. v. Nebraska Dept. of Rev.,11 we 
addressed the question of whether the department was required 
to promulgate rules and regulations under Neb. Rev. Stat. 
§ 79-3809 (Reissue 1994). We concluded that the department 
was required to do so. That statute, which has since been amended 
and recodified, provided in relevant part: “‘establishment of the 
adjusted valuation shall be based on assessment practices estab-
lished by rule and regulation adopted and promulgated by the 
department of Revenue.’”12 We noted in that case that “shall,” 
as a general rule, is considered mandatory and inconsistent with 
the idea of discretion. Thus, under the plain language of that 

10 See § 77-4102(2).
11 Loup City Pub. Sch. v. Nebraska Dept. of Rev., 252 Neb. 387, 562 N.W.2d 

551 (1997). 
12 Id. at 392, 562 N.W.2d at 555.
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statute, the department was required to adopt and promulgate 
rules and regulations to regulate the valuation process. Because 
the department had not adopted and promulgated rules and 
regulations governing the valuation process, we concluded that 
the adjusted valuations of the department were not in conform-
ity with the law.

In the present case, § 77-4111 requires the Commissioner 
to adopt and promulgate those rules and regulations, but only 
those rules that are necessary for carrying out the purposes of 
L.B. 775. The purpose of L.B. 775 is to “accomplish economic 
revitalization of Nebraska” and to “encourage new businesses 
to relocate to Nebraska, retain existing businesses and aid in 
their expansion, promote the creation and retention of new jobs 
in Nebraska, and attract and retain investment capital in the 
State of Nebraska.”13 We conclude that promulgating rules and 
regulations regarding interpretation of qualified property is not 
necessary for carrying out those purposes. We, therefore, deter-
mine that this assignment of error is without merit.

CONCLUSION
For the reasons discussed above, we affirm the decision of 

the district court.
Affirmed.

13 § 77-4102.

christine m. money, Appellee, v. tyrrell floWers 
And continentAl Western group, AppellAnts.

748 N.W.2d 49

Filed May 2, 2008.    No. S-07-681.

 1. Workers’ Compensation: Appeal and Error. Under Neb. Rev. Stat. § 48-185 
(Reissue 2004), an appellate court may modify, reverse, or set aside a Workers’ 
Compensation Court decision only when (1) the compensation court acted with-
out or in excess of its powers; (2) the judgment, order, or award was procured 
by fraud; (3) there is not sufficient competent evidence in the record to warrant 
the making of the order, judgment, or award; or (4) the findings of fact by the 
compensation court do not support the order or award.



 2. ____: ____. On appellate review, the factual findings made by the trial judge of 
the Workers’ Compensation Court have the effect of a jury verdict and will not be 
disturbed unless clearly wrong.

 3. ____: ____. In workers’ compensation cases, an appellate court is obligated to 
make its own determinations regarding questions of law.

 4. Workers’ Compensation. A trial judge should base the compensation an employer 
pays on the worker’s loss of earning power.

 5. ____. The first step in identifying the relevant labor market for assessing a 
worker’s loss of earning power is to determine whether the hub is where the injury 
occurred, or where the claimant resided when the injury occurred, or where the 
claimant resided at the time of the hearing.

 6. ____. If a claimant relocates to a new community in good faith, the new com-
munity will serve as the hub community from which to assess the claimant’s loss 
of earning power.

 7. Appeal and Error. Under the law-of-the-case doctrine, an appellate court’s hold-
ings on questions presented to it in reviewing the trial court’s proceedings become 
the law of the case; those holdings conclusively settle, for that litigation, all mat-
ters ruled upon, either expressly or by necessary implication.

 8. Actions: Res Judicata: Collateral Estoppel. Unlike the doctrines of res judicata 
and collateral estoppel, which involve successive suits, the law-of-the-case doctrine 
involves successive stages of one continuing lawsuit.

 9. Actions: Appeal and Error. On appeal, the law-of-the-case doctrine is a rule 
of practice that operates to direct an appellate court’s discretion, not to limit 
its power.

10. Appeal and Error. generally, absent extraordinary circumstances, a court should 
be reluctant to revisit its own prior decision or that of another court in a sin-
gle case.

11. ____. The law-of-the-case doctrine does not apply in a later appeal of the same 
action if a higher court has since issued a contrary decision.

12. Workers’ Compensation. After a trial judge determines a claimant’s hub com-
munity, the trial judge may also consider whether surrounding communities are 
part of the relevant labor market.

13. ____. Whether a claimant should reasonably seek work in an area outside the hub 
community is a determination based on the totality of circumstances.

14. ____. In determining whether a surrounding community should be included in 
the relevant labor market, a trial judge should consider the following factors: (1) 
availability of transportation, (2) duration of the commute, (3) length of workday 
the claimant is capable of working, (4) ability of the person to make the commute 
based on his or her physical condition, (5) economic feasibility of a person in the 
claimant’s position working in that location, and (6) whether others who live in the 
claimant’s hub community regularly seek employment in the prospective area.

15. Workers’ Compensation: Expert Witnesses: Presumptions. The opinions of a 
court-appointed vocational rehabilitation expert regarding vocational rehabilita-
tion and loss of earning power have a rebuttable presumption of validity.

16. Workers’ Compensation: Expert Witnesses: Proof. If an employer believes a 
vocational rehabilitation expert has incorrectly selected the relevant geographic 
areas, the employer has the burden to rebut the expert’s opinion.
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17. Workers’ Compensation. Under the odd-lot doctrine, total disability may be 
found in the case of workers who, while not altogether incapacitated for work, 
are so handicapped that they will not be employed regularly in any well-known 
branch of the labor market.

18. Workers’ Compensation: Proof. To recover workers’ compensation benefits, a 
claimant must prove by a preponderance of the evidence that an accident or occu-
pational disease arose out of or occurred in the course of the employment and that 
the accident or occupational disease proximately caused an injury which resulted 
in compensable disability.

19. ____: ____. To recover workers’ compensation benefits, an injured worker must 
prove by competent medical testimony a causal connection between the alleged 
injury, the employment, and the disability.

20. Workers’ Compensation: Expert Witnesses. In assessing a claimant’s disability, 
physical restrictions and impairment ratings are important, but once the claim-
ant establishes the cause of disability, the trial judge is not limited to this evi-
dence and may also rely on the claimant’s testimony to determine the extent of 
the disability.

21. Workers’ Compensation: Words and Phrases. disability, in contrast to impair-
ment, is an economic inquiry. It can be determined only within the context of the 
personal, social, or occupational demands or statutory or regulatory requirements 
that the individual is unable to meet because of the impairment.

22. ____: ____. Total disability does not mean a state of absolute helplessness. It 
means that because of an injury, (1) a worker cannot earn wages in the same kind 
of work, or work of a similar nature, that he or she was trained for or accustomed 
to perform or (2) the worker cannot earn wages for work for any other kind of 
work which a person of his or her mentality and attainments could do.

23. Workers’ Compensation. Whether a plaintiff is totally and permanently disabled 
is a question of fact.

24. Judgments: Appeal and Error. When testing the trial judge’s findings of fact, an 
appellate court considers the evidence in the light most favorable to the success-
ful party and gives the successful party the benefit of every inference reasonably 
deducible from the evidence.

25. Trial: Witnesses. As the trier of fact, the trial judge determines the credibility of 
the witnesses and the weight to give their testimony.

Appeal from the Workers’ Compensation Court. Affirmed.

dallas d. Jones and Amanda A. dutton, of Baylor, evnen, 
Curtiss, grimit & Witt, L.L.P., for appellants.

Jeffry d. Patterson, of Bartle & geier Law Firm, for 
 appellee.
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connolly, J.
The appellee, Christine M. Money, suffered an injury while 

working for Tyrrell Flowers in Lincoln, Nebraska. Afterward, 
she moved 75 miles away to Table Rock, Nebraska. This appeal 
presents two issues. First, in determining Money’s loss of earn-
ing power, did the trial judge err by excluding Lincoln and 
finding that the relevant labor market was the Table Rock com-
munity? Second, did the trial judge err in finding that Money 
was totally and permanently disabled as an odd-lot worker? We 
conclude that the trial judge correctly decided both issues.

I. eMPLOyeR’S CONTeNTIONS
Tyrrell Flowers and Continental Western group (collectively 

Tyrrell) contend a court must consider two labor markets when 
a worker voluntarily moves from a large labor market to a 
small labor market after sustaining a compensable injury. That 
is, it contends the court must assess a worker’s loss of earning 
power in relation to both the labor market where the worker 
was injured and the labor market to which the worker moved 
in good faith. Otherwise, Tyrrell argues that the worker will be 
able to manipulate his or her loss of earning power by moving 
to an area with fewer job opportunities. It further argues that 
the review panel erred in affirming the trial judge’s finding in 
a subsequent proceeding that Money was an odd-lot worker in 
both the Lincoln and the Table Rock labor markets. It argues 
that Money failed to present any evidence of her ability to 
obtain employment in the Lincoln labor market.

II. BACKgROUNd

1. money’s inJuries And pAin After surgery

Tyrrell Flowers employed Money to work in the greenhouse 
and make deliveries for $8 an hour. In May 2000, she tripped 
on a small ledge and fell. She suffered injuries to her left chest 
wall, left shoulder, and neck. After the accident, Money devel-
oped headaches and primarily left-sided neck, shoulder, and arm 
pain. Testing later showed she had a herniated disk in her neck at 
the C5-6 level. In June 2001, after conservative treatment failed, 
a neurosurgeon recommended spinal surgery. He explained, 
however, that surgery could produce less than complete relief 
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and that spinal fusion was “not so great for primary neck 
pain.” Her surgery was postponed while Money attempted to 
quit smoking.

Sometime later in 2001, Money and her husband moved from 
Lincoln to Table Rock to live in a friend’s house while the friend 
was absent. For the use of the house, they were obligated to 
take care of the property and pay the taxes and utilities. Table 
Rock is about 75 miles southeast of Lincoln. Money was living 
in Table Rock in April 2002, when she underwent surgery for a 
cervical diskectomy and fusion at the C5-6 level.

After the surgery, Money initially improved, but her head-
aches and her neck and shoulder pain returned. After more test-
ing, the neurosurgeon concluded that she did not need further 
surgery and referred her to a pain clinic. The record shows 
she had trigger-point injections and epidural steroid injections, 
which provided some relief.

When Money reached her maximum medical improvement in 
January 2003, dr. david S. diamant evaluated her permanent 
functional impairment. Because Money continued to have sig-
nificant complaints of pain and functional impairment despite 
conservative treatments and surgical intervention, diamant con-
cluded she had a 28-percent whole-body impairment rating. 
A physical therapist determined Money could perform work 
with a light-medium physical demand classification. But he 
concluded that the test was invalid because he believed that 
Money’s efforts had failed several validity factors. Money, 
however, testified that she was unable to complete the physical 
tests in 1 day because of pain. After reviewing these test results, 
diamant concluded that Money could at least work at the light-
duty physical demand level.

In June 2003, a vocational rehabilitation counselor, Patricia 
g. Conway, prepared a loss of earning capacity analysis. 
Conway concluded that Money could not perform her preinjury 
jobs of nursing assistant or plant-care worker. She concluded, 
however, that Money qualified for unskilled and low-level 
skilled work activity and could return to full-time employ-
ment earning wages between $6.50 and $8.50 per hour. She 
determined that Money had a 25-percent loss of earning capac-
ity under the light-medium physical demand restriction and a 



32-percent loss of earning capacity under the light physical 
demand restriction.

Conway also prepared Money’s vocational rehabilitation 
plan. For a time, Money lived in Missouri with a friend after 
her husband was incarcerated and the owner of the rent-free 
house died. But she returned to the area and lived with another 
friend to participate in her rehabilitation plan. The plan con-
sisted solely of job placement activities within 15 to 40 miles 
of Money’s residence. The plan’s goal was employment paying 
$7.50 to $8.50 per hour. The plan began on August 21, 2003, 
and ended on November 17.

Conway provided Money with a resume, cover letters, and 
job leads. Conway stated in a report that the geographic area 
had a reasonable offering of low-skilled to semiskilled posi-
tions that fit Money’s physical restrictions. Money’s job search 
got off to a slow start after she strained her neck while trying to 
avoid a vehicular accident. Afterward, she reported to Conway 
that it caused her considerable pain to drive any distance. 
But by October 2003, Conway reported that Money had been 
diligent and aggressive about participating in her job search. In 
2004, Money returned to Table Rock to live with her husband 
in a house his parents purchased for them; his parents also 
helped with utilities.

Money continued to have pain. yet, another physician did 
not find any abnormalities in her neck that surgical intervention 
could help. He concluded that Money’s residual pain originated 
in her soft tissues: muscles, tendons, and ligaments. In July 
2004, a sewing factory hired Money to sew lawnmower bags, 
but it soon terminated her employment for absences related to 
her neck pain.

In March 2005, after reevaluating her, diamant wrote that it 
was difficult to say whether Money could do light-duty work. 
Money still complained of constant low-level, and at times 
severe, pain and headaches. She had also reported intolerance 
to sitting more than 90 minutes. yet, diamant believed she 
could at least work in a sedentary-light physical demand capac-
ity if she were to pursue such employment. The same month, 
her regular physician reported treating Money every 2 to 3 
months during the preceding year for myofascial syndrome, or 
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pain originating in the muscles. He stated that Money would 
likely need to rely on trigger-point injections in the future.

At trial in April 2005, Money testified that since her maxi-
mum medical improvement date, she had continued to have 
muscle spasms in her neck and shoulders, causing her pain and 
headaches. She stated that doing simple chores around the house 
could cause her pain but that if her activities were very limited, 
she might have only 4 to 5 bad days in a 2-month period. At 
times, she experiences blurred vision, nausea, trouble walking, 
and elevated blood pressure.

2. triAl Judge’s findings in first order

In its order, the trial judge stated that it was Tyrrell’s position 
Money should be required to move back to Lincoln because she 
would have greater job opportunities. The judge found, how-
ever, that Money had not moved to Table Rock in bad faith or 
to reduce her employment opportunities. He concluded that her 
move for low-cost housing was, and continued to be, motivated 
by economic necessity. The judge further found that requiring 
Money to drive to Lincoln for a job that paid $6 to $8 per hour 
was not economically feasible. Accordingly, he concluded that 
the relevant labor market was in and around Table Rock.

Regarding Money’s impairment, the trial judge found that the 
evidence showed Money had made a reasonable and good faith 
effort to find employment but had failed. He concluded that this 
evidence rebutted Conway’s opinion regarding Money’s loss of 
earning capacity. He further concluded that Money was “totally 
disabled and entitled to permanent total loss of earning power” 
because employers would not hire her.

3. revieW pAnel reverses And remAnds for 
considerAtion of Both lABor mArkets

Tyrrell appealed. The three-judge review panel agreed with 
Tyrrell that the trial judge erred in limiting Money’s labor market 
to Table Rock even if she moved there in good faith. It reasoned 
that limiting the labor market to a claimant’s new community 
would open the door to unscrupulous behavior. It remanded with 
instructions for the trial judge to reassess Money’s permanent 
loss of earning power. It stated the trial judge should consider 



any evidence regarding plaintiff’s labor market both where she 
was injured and the locale to which she relocated afterward.

On remand, the trial judge stated that its “reassessment of 
[Money’s] loss of earning power includes the labor market in 
and around Table Rock, Nebraska, and the labor market at the 
time of her injury.” He again found Money totally disabled 
under the odd-lot doctrine in both labor markets. He found that 
Money had a formal education through the eighth grade and had 
lost factory jobs because she was not “quick enough.” He noted 
that she had lost a waitress job because she could not remem-
ber lists or operate a cash register without mistakes. He further 
noted that she could not keep a checking account because the 
math was too difficult for her. The judge explicitly stated that 
because of her significant physical impairments, coupled with 
her intellectual deficiencies, she would be hired only by very 
sympathetic employers. Tyrrell again appealed.

4. revieW pAnel Affirms in tyrrell’s second AppeAl

In Tyrrell’s second appeal, the review panel rejected Tyrrell’s 
argument that the record lacked evidence of Money’s loss of 
earning capacity in the Lincoln labor market. It focused on 
Money’s testimony about her prior employment in Lincoln and 
her inability to perform those jobs after her injury. It further 
concluded the trial judge was not clearly wrong in determin-
ing Money had physical and cognitive impairments that pre-
vented her from returning to gainful employment except with a 
 sympathetic employer.

III. ASSIgNMeNTS OF eRROR
Tyrrell assigns 14 errors, which are restated and condensed. 

Tyrrell assigns that the trial judge erred in finding that Money 
is entitled to permanent and total loss of earning power as an 
odd-lot worker who would only be hired by very sympathetic 
employers. It assigns that the review panel erred in affirming 
this finding. It also assigns that the trial judge erred in failing 
to require her to undergo additional vocational rehabilitation 
before finding her to be permanently and totally disabled.

Regarding the relevant labor market, Tyrrell assigns that the 
trial judge erred in (1) failing to include Lincoln in the relevant 
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labor market when assessing Money’s loss of earning power, (2) 
concluding that Money had proved her loss of earning power 
when she did not present evidence of the Lincoln labor market 
and the record lacked such evidence, (3) ignoring the law of the 
case by finding that Money was an odd-lot worker in its second 
order when it did not make this explicit finding in its first order, 
(4) finding that Money was an odd-lot worker in its second 
order when this finding was inconsistent with other findings 
in the first order, and (5) failing to provide a reasoned deci-
sion under Workers’ Comp. Ct. R. of Proc. 11 (2006). Finally, 
Tyrrell assigns that the review panel erred in ignoring the trial 
judge’s errors in its second order.

IV. STANdARd OF ReVIeW
[1] Under Neb. Rev. Stat. § 48-185 (Reissue 2004), we may 

modify, reverse, or set aside a Workers’ Compensation Court 
decision only when (1) the compensation court acted without 
or in excess of its powers; (2) the judgment, order, or award 
was procured by fraud; (3) there is not sufficient competent 
evidence in the record to warrant the making of the order, judg-
ment, or award; or (4) the findings of fact by the compensation 
court do not support the order or award.1

[2,3] On appellate review, the factual findings made by the 
trial judge of the Workers’ Compensation Court have the effect 
of a jury verdict and will not be disturbed unless clearly wrong.2 
In workers’ compensation cases, we are obligated to make our 
own determinations regarding questions of law.3

V. ANALySIS

1. correct lABor mArket

Tyrrell contends that the review panel erred in affirming the 
trial judge’s finding that Money was an odd-lot worker in both 
the Lincoln and the Table Rock labor markets. It argues that 
Money failed to prove loss of earning power, also referred to 

 1 Knapp v. Village of Beaver City, 273 Neb. 156, 728 N.W.2d 96 (2007).
 2 See Olivotto v. DeMarco Bros. Co., 273 Neb. 672, 732 N.W.2d 354 

(2007).
 3 See Davis v. Crete Carrier Corp., 274 Neb. 362, 740 N.W.2d 598 (2007).



as earning capacity,4 because she failed to present any evidence 
of her ability to procure employment in the Lincoln labor mar-
ket. What a court may consider in assessing disability involves 
statutory construction and thus is a question of law.5

[4,5] A trial judge should base the compensation an employer 
pays on the worker’s loss of earning power.6 One of the fac-
tors used to assess earning power is the worker’s general abil-
ity to procure employment.7 In our recent decision in Giboo v. 
Certified Transmission Rebuilders,8 we stated that this factor 
depends partly upon the number and type of jobs available in a 
given market. So the factor could change if the worker moves 
from a metropolitan labor market to a rural community with 
fewer available jobs.9 Also, we concluded that a labor mar-
ket encompasses employment opportunities within a reasonable 
geographic radius around a “hub” community. Thus, in Giboo, 
we concluded that the first step in identifying the relevant 
labor market for assessing a worker’s loss of earning power is 
to determine whether the hub is where the injury occurred, or 
where the claimant resided when the injury occurred, or where 
the claimant resided at the time of the hearing.10

Like Tyrrell, the employer in Giboo argued that the labor mar-
ket must include both the community where the injury occurred 
and the community to which the claimant moved. It argued that 
unless the labor market includes both communities, claimants 
could manipulate their earning power loss by moving to an 
area with fewer available jobs. We rejected that argument. We 

 4 See, Giboo v. Certified Transmission Rebuilders, ante p. 369, 746 N.W.2d 
362 (2008); Olivotto, supra note 2.

 5 Harmon v. Irby Constr. Co., 258 Neb. 420, 604 N.W.2d 813 (1999).
 6 See, Neb. Rev. Stat. § 48-121 (Reissue 2004); Davis v. Goodyear Tire & 

Rubber Co., 269 Neb. 683, 696 N.W.2d 142 (2005).
 7 See Davis, supra note 6.
 8 Giboo, supra note 4.
 9 See id.
10 See id., citing Kelly Services v. Industrial Comm’n, 210 Ariz. 16, 106 P.3d 

1031 (Ariz. App. 2005), and Davaz v. Priest River Glass Co., 125 Idaho 
333, 870 P.2d 1292 (1994).
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 reasoned that requiring claimants to show that they had moved 
for legitimate reasons would screen out such claimants.

[6] We also recognized in Giboo that some courts addition-
ally require claimants to show that they relocated because of 
economic necessity. But we declined to impose this burden. We 
believed it could potentially force claimants to choose between 
their statutory right to receive compensation and a legitimate 
desire to move for reasons that were not strictly economic. Thus, 
we held: If a claimant relocates to a new community in good 
faith, the new community will serve as the hub community from 
which to assess the claimant’s loss of earning power.11

Our holding in Giboo conflicts with the review panel’s deter-
mination that a court must assess loss of earning power based 
on both labor markets. We conclude that Money did not have 
to show her loss of earning power in both the Lincoln and the 
Table Rock communities.

Tyrrell, however, contends that when the review panel issued 
its decision in Money’s first appeal, neither this court nor 
the Court of Appeals, in a relocation case, had addressed the 
appropriate labor market. Because Money did not appeal that 
decision, Tyrrell argues the review panel’s first decision—that a 
trial judge must consider both labor markets—became the law 
of the case. It further argues that in the subsequent proceedings, 
neither the trial judge nor the review panel correctly assessed 
Money’s loss of earning power based on both labor markets. We 
do not reach that issue because we conclude that the law-of-the-
case doctrine does not apply in this circumstance.

2. lAW-of-the-cAse doctrine

[7] Under the law-of-the-case doctrine, an appellate court’s 
holdings on questions presented to it in reviewing the trial 
court’s proceedings become the law of the case; those holdings 
conclusively settle, for that litigation, all matters ruled upon, 
either expressly or by necessary implication.12

[8] Unlike the doctrines of res judicata and collateral estop-
pel, which involve successive suits, the law-of-the-case doctrine 

11 See Giboo, supra note 4.
12 See Thomas v. State, 268 Neb. 594, 685 N.W.2d 66 (2004).



involves successive stages of one continuing lawsuit.13 The 
doctrine promotes judicial efficiency and protects parties’ set-
tled expectations by preventing parties from relitigating settled 
issues within a single action.14 We have stated that “‘[a]n issue 
which has been litigated and decided in one stage of a case 
should not be relitigated in a later stage.’”15 At the appellate 
level, however, the law-of-the-case doctrine “‘is not applied 
with the same rigor as res judicata or collateral estoppel.’”16

[9] The doctrine applies with greater force when an appel-
late court remands a case to an inferior tribunal. In such a case, 
“‘[t]he lower court is “without power” to take action inconsis-
tent with the judgment of the appellate court.’”17 But on appeal, 
the law-of-the-case doctrine is a rule of practice that operates to 
direct an appellate court’s discretion, not to limit its power.18

[10] generally, absent extraordinary circumstances, a court 
should be reluctant to revisit its own prior decision or that of 
another court in a single case.19 So, in successive appeals of 
the same action, we have usually refused to reconsider substan-
tially similar, if not identical, issues that we decided in a former 
appeal.20 We have also declined to reconsider issues decided in a 

13 See In re Application of City of Lincoln, 243 Neb. 458, 500 N.W.2d 183 
(1993).

14 See, e.g., Maxfield v. Cintas Corp., No. 2, 487 F.3d 1132 (8th Cir. 2007).
15 In re Application of City of Lincoln, supra note 13, 243 Neb. at 467, 500 

N.W.2d at 190, quoting Milton d. green, Basic Civil Procedure (2d ed. 
1979). See, also, United States v. U. S. Smelting Co., 339 U.S. 186, 70 S. 
Ct. 537, 94 L. ed. 750 (1950), citing Messenger v. Anderson, 225 U.S. 436, 
32 S. Ct. 739, 56 L. ed. 1152 (1912) (Holmes, J.).

16 In re Application of City of Lincoln, supra note 13, 243 Neb. at 468, 500 
N.W.2d at 190, quoting green, supra note 15.

17 State v. White, 257 Neb. 943, 947, 601 N.W.2d 731, 734 (1999), quoting 
People v. Russell, 149 Mich. App. 110, 385 N.W.2d 613 (1985).

18 See, Arizona v. California, 460 U.S. 605, 103 S. Ct. 1382, 75 L. ed. 2d 318 
(1983); Messenger, supra note 15.

19 See Christianson v. Colt Industries Operating Corp., 486 U.S. 800, 108 S. 
Ct. 2166, 100 L. ed. 2d 811 (1988).

20 See, e.g., Talle v. Nebraska Dept. of Soc. Servs., 253 Neb. 823, 572 N.W.2d 
790 (1998).
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former appeal to the Court of Appeals in the same action.21 We 
recognize that the review panel of the Workers’ Compensation 
Court sits as an appellate court when reviewing a trial judge’s 
award.22 But we conclude that this case presents an extraordinary 
circumstance—our intervening decision in Giboo.

We have recognized two extraordinary circumstances when 
the doctrine will not apply. The doctrine does not apply “‘if 
considerations of substantial justice suggest a reexamination of 
the issue is warranted.’”23 Also, the doctrine does not apply in 
subsequent proceedings when the petitioner presents materially 
and substantially different facts.24 We have not previously recog-
nized a third extraordinary circumstance. Other courts, however, 
have held that the doctrine does not apply to an appellate court 
in a second appeal of the same action when “controlling author-
ity has [issued] a contrary decision of the law applicable to such 
issues” from the time the first appellate decision was issued.25 
We agree that the most obvious justification for departing from 
the doctrine is an intervening change in the law.26

[11] Accordingly, we now hold that the law-of-the-case doc-
trine does not apply in a later appeal of the same action if a 
higher court has since issued a contrary decision. The doctrine 
yields to this court’s duty to oversee the development of con-
sistent case law. This case presents such a circumstance. We 
conclude that our holding in Giboo is the controlling authority 
to determine the relevant labor market for assessing Money’s 

21 See, e.g., Houston v. Metrovision, Inc., 267 Neb. 730, 677 N.W.2d 139 
(2004).

22 Nunn v. Texaco Trading & Transp., 3 Neb. App. 101, 523 N.W.2d 705 
(1994), citing Neb. Rev. Stat. § 48-179 (Reissue 1993).

23 In re Application of City of Lincoln, supra note 13, 243 Neb. at 468, 500 
N.W.2d at 190, quoting green, supra note 15.

24 See Latenser v. Intercessors of the Lamb, Inc., 250 Neb. 789, 553 N.W.2d 
458 (1996). See, also, Schuelke v. Wilson, 255 Neb. 726, 587 N.W.2d 369 
(1998); Bezdek v. Patrick, 170 Neb. 522, 103 N.W.2d 318 (1960).

25 White v. Murtha, 377 F.2d 428, 432 (5th Cir. 1967). Accord 18B Charles 
Alan Wright et al., Federal Practice and Procedure § 4478 (2d ed. 2002).

26 See 18B Wright et al., supra note 25.



loss of earning power. Thus, we disapprove the review panel’s 
first decision.

Our disapproval of the first decision, however, does not 
affect the final judgment. Following remand, the trial judge 
found that Money was totally disabled in both the Lincoln and 
the Table Rock labor markets. This finding, however, resulted 
in the same award of benefits that Money would have received 
if the review panel had correctly affirmed the trial judge’s first 
order. The rules set forth in Giboo are the rules that the trial 
judge applied in the first proceeding. He correctly determined 
that the area around Table Rock was the relevant labor market 
and that Lincoln should not be included in the labor market to 
assess Money’s loss of earning power.

3. ApplicAtion of Giboo supports triAl Judge’s 
conclusion thAt AreA Around tABle rock 

is the relevAnt lABor mArket

(a) Table Rock Is the Proper Hub Community
Under Giboo, the review panel incorrectly decided the rele-

vant labor market. Thus, it did not address the trial judge’s fac-
tual finding that Money had moved to Table Rock in good faith. 
Nonetheless, the record supports the trial judge’s finding that 
Money’s move for low-cost housing was, and continued to be, 
motivated by economic necessity.

After her injury, Money and her husband moved to Table 
Rock to live rent free in a friend’s house. She also testified that 
her husband had not worked since sometime in 2004 because 
of neck surgery. Finally, they currently live in Table Rock in 
a house purchased by her husband’s parents. We conclude that 
the trial judge was not clearly wrong in finding that Money had 
a good faith, economic motive for her move to Table Rock. 
Accordingly, Table Rock served as Money’s hub community.

(b) Trial Judge Properly excluded Lincoln as an Additional 
Area to Include in the Relevant Labor Market

[12-14] In Giboo, we also held that after the trial judge deter-
mines the claimant’s hub community, the trial judge may also 
consider whether surrounding communities are part of the rele-
vant labor market. And whether a claimant should reasonably 
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seek work in an area outside the hub community is a deter-
mination based on the totality of circumstances. We set out a 
nonexclusive list of factors that a trial judge should take into 
consideration: (1) availability of transportation, (2) duration of 
the commute, (3) length of workday the claimant is capable of 
working, (4) ability of the person to make the commute based 
on his or her physical condition, (5) economic feasibility of a 
person in the claimant’s position working in that location, and 
(6) whether others who live in the claimant’s hub community 
regularly seek employment in the prospective area.27

[15,16] We further stated that court-appointed vocational 
rehabilitation experts should apply the same factors to guide 
them in selecting the relevant geographic areas. The opinions 
of a court-appointed vocational rehabilitation expert regard-
ing vocational rehabilitation and loss of earning power have a 
rebuttable presumption of validity.28 So, if an employer believes 
a vocational rehabilitation expert has incorrectly selected the 
relevant geographic areas, the employer has the burden to rebut 
the expert’s opinion. The employer could then show there are 
employment opportunities reasonably available to the claimant 
in the prospective area.29

In a report to Tyrrell, Conway stated that a reasonable offer-
ing of jobs existed within a 15- to 40-mile range of Money’s 
residence. None of Conway’s job leads included Lincoln. 
Tyrrell did not contest Conway’s rehabilitation plan or request 
that Conway include job leads for Lincoln. And the trial judge 
specifically rejected Lincoln as an area where Money should 
reasonably seek employment. The trial judge found that Money 
could not afford to commute 75 miles to Lincoln for a job 
that would pay $8 per hour when it considered the costs of 
fuel, insurance, and maintenance for a vehicle. The trial judge 
could have considered other factors—notably, whether Money 

27 See Giboo, supra note 4.
28 Neb. Rev. Stat. § 48-162.01 (Supp. 1999); Giboo, supra note 4.
29 Giboo, supra note 4.



 physically could commute 150 miles daily.30 On appeal, how-
ever, Tyrrell does not challenge the trial judge’s cost analysis 
or argue that it was reasonable for Money to seek employment 
in Lincoln. Its position is that commuting costs are irrelevant 
because the trial judge should have, as a matter of law, included 
Lincoln in the relevant labor market. We have rejected this 
argument. Tyrrell has not challenged Conway’s geographic area 
or the trial judge’s factual findings. Thus, we conclude that the 
trial judge was not clearly wrong in finding that it was unrea-
sonable for Money to seek employment in Lincoln.

4. triAl Judge correctly concluded thAt money WAs 
entitled to permAnent totAl disABility 

As An odd-lot Worker

[17] Under the odd-lot doctrine,
“[t]otal disability may be found in the case of workers 
who, while not altogether incapacitated for work, are so 
handicapped that they will not be employed regularly in 
any well-known branch of the labor market. The essence 
of the test is the probable dependability with which claim-
ant can sell his services in a competitive labor market, 
undistorted by such factors as business booms, sympathy 
of a particular employer or friends, temporary good luck, 
or the superhuman efforts of the claimant to rise above his 
crippling handicaps.”31

In its first order, the trial judge found that Money had 
made reasonable and good faith efforts to find employment as 
part of her rehabilitation plan. Although Money had obtained 
her diploma through the ged program, the judge found she 
had cognitive limitations. He found that Money was perma-
nently and totally disabled “because of her impairments and 

30 See, e.g., Hurley v. Stuart Fine Foods, 687 So. 2d 310 (Fla. App. 1997); 
Fredenburg v. Control Data Corp., 311 N.W.2d 860 (Minn. 1981); Karpulk 
v. W.C.A.B. (Worth and Co.), 708 A.2d 513 (Pa. Commw. 1998).

31 Heiliger v. Walters & Heiliger Electric, Inc., 236 Neb. 459, 470-71, 461 
N.W.2d 565, 574 (1990) (quoting treatise passage currently found at 4 
Arthur Larson & Lex K. Larson, Larson’s Workers’ Compensation Law 
§ 83.02 (2007)). See, also, Schlup v. Auburn Needleworks, 239 Neb. 854, 
479 N.W.2d 440 (1992).
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 restrictions and because employers just aren’t going to hire her.” 
In its second order following remand, the trial judge explicitly 
found that Money “would only be hired by very sympathetic 
employers” because of her significant physical impairments, 
reading and math deficiencies, and intellectual limitations.

Tyrrell does not specifically argue that the trial judge erred 
in finding Money permanently and totally disabled in the Table 
Rock labor market. The thrust of its argument is that the rele-
vant labor market should include Lincoln, an argument we have 
rejected. Tyrrell, however, does argue that the trial judge erred 
in failing to require Money to undergo additional vocational 
rehabilitation. It argues that Money should have continued to 
search for employment before the trial judge concluded that 
she was permanently and totally disabled. It contends the 
trial judge should have required this because all the medical 
experts believed Money had some capacity to return to work. 
We interpret Tyrrell’s argument to be that Money is not totally 
and permanently disabled because medical experts believed she 
could perform some work functions. But we have previously 
rejected such contentions when reviewing findings of disability 
under the odd-lot doctrine.

[18,19] To recover benefits, a claimant must prove by a pre-
ponderance of the evidence that an accident or occupational 
disease arose out of or occurred in the course of the employ-
ment.32 The claimant must also show by a preponderance of the 
evidence that the accident or occupational disease proximately 
caused an injury which resulted in compensable disability.33 
Finally, an injured worker must prove by competent medical 
testimony a causal connection between the alleged injury, the 
employment, and the disability.34

[20-22] In assessing a claimant’s disability, physical restric-
tions and impairment ratings are important. yet, once the claim-
ant establishes the cause of disability, the trial judge is not 
limited to this evidence. The trial judge may also rely on 

32 See Olivotto, supra note 2. See, also, Neb. Rev. Stat. § 48-151(2) (Supp. 
1999).

33 See id.
34 See Owen v. American Hydraulics, 254 Neb. 685, 578 N.W.2d 57 (1998).



the claimant’s testimony to determine the extent of the dis-
ability.35 disability, in contrast to impairment, is an economic 
inquiry. It can be determined only within the context of the 
personal, social, or occupational demands or statutory or regula-
tory requirements that the individual is unable to meet because 
of the impairment.36 And total disability does not mean a state 
of absolute helplessness. It means that because of an injury, (1) 
a worker cannot earn wages in the same kind of work, or work 
of a similar nature, that he or she was trained for or accustomed 
to perform or (2) the worker cannot earn wages for work for any 
other kind of work which a person of his or her mentality and 
attainments could do.37

[23-25] Whether a plaintiff is totally and permanently disabled 
is a question of fact.38 When testing the trial judge’s findings of 
fact, we consider the evidence in the light most favorable to the 
successful party. And we give the successful party the benefit 
of every inference reasonably deducible from the evidence.39 As 
the trier of fact, the trial judge determines the credibility of the 
witnesses and the weight to give their testimony.40

The evidence shows that Money was 37 years old at the time 
of the accident. She completed the eighth grade and had limited 
cognitive abilities. In 1990, she received her diploma through 
the ged program and her nursing assistant certificate. Before 
her job with Tyrrell Flowers, her work history included experi-
ence as a nursing assistant, security guard, janitor, waitress, and 
factory worker. As noted, Conway concluded that she could no 
longer perform work functions related to plant care or nursing 
assistance. Money testified that she had not received any spe-
cialized education for her previous jobs and that she had lost 
some jobs because of her slowness or mistakes.

35 See, Frauendorfer v. Lindsay Mfg. Co., 263 Neb. 237, 639 N.W.2d 125 
(2002); Luehring v. Tibbs Constr. Co., 235 Neb. 883, 457 N.W.2d 815 
(1990).

36 See Frauendorfer, supra note 35.
37 See id.
38 See, id.; Schlup, supra note 31.
39 See Olivotto, supra note 2.
40 See Vega v. Iowa Beef Processors, 270 Neb. 255, 699 N.W.2d 407 (2005).
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As the trial judge noted, Money was fired from a waitress 
job because she could not remember lists and made mistakes 
on the cash register. She could not type and had not operated a 
cash register at Tyrrell Flowers or at any other job besides her 
waitress job. She had also lost factory jobs because she was not 
quick enough. In August 2004, a psychologist evaluated Money’s 
intelligence using a “WAIS-III” intelligence test. Money scored 
89 on her full-scale intelligence test, which was deemed valid. 
The psychologist assessed Money’s overall functioning at a low-
average to average intelligence level but concluded she could 
follow simple instructions under ordinary supervision.

Notably, Conway did not recommend retraining Money to 
perform sedentary or light-duty work as part of the vocational 
rehabilitation plan. And Tyrrell did not request job training. 
The rehabilitation plan was for job placement activities. From 
September to November 2003, Money reported making 68 
employer contacts and submitting 27 resumes or applications. 
She testified that she applied for about 100 jobs between 
August 2003 and July 2004. during her job search, a prospec-
tive employer turned her down for a telephone sales position 
because of her poor reading skills. She also applied for seden-
tary positions as a dietary aide and grain elevator clerk, but she 
was not hired.

Money was able to convince only one employer to hire her 
for a low-skilled job at a sewing factory. She worked there full 
time for only 4 days before she had to leave to receive treatment 
for muscle spasms and severe headaches. After the first week, 
she attempted to continue working part time but lasted less than 
2 weeks because of absences related to her neck problems.

Similarly, Money testified extensively about her limited abil-
ity to perform daily life activities and simple household tasks 
without pain. She also stated that she changed her activities at 
home frequently to avoid pain but that all her activities were 
at a physically low level. The evidence further shows that 
Money did not have transferable skills to obtain work within 
her physical abilities. The trial judge could properly rely on her 
testimony in determining that her physical abilities were limited 
after her injury. His findings of fact were not clearly wrong. As 
we have previously recognized:



“A considerable number of the odd-lot cases involve 
claimants whose adaptability to the new situation created 
by their physical injury was constricted by lack of mental 
capacity or education. This is a sensible result, since it is 
a matter of common observation that a man whose sole 
stock in trade has been the capacity to perform physical 
movements, and whose ability to make those movements 
has been impaired by injury, is under a severe disadvantage 
in acquiring a dependable new means of livelihood.”41

In factually similar cases, we have affirmed the finding of total 
disability under the odd-lot doctrine.42

We conclude that Money’s evidence of her significant physi-
cal impairments after the injury and her limited cognitive abili-
ties was sufficient to support the trial judge’s finding of perma-
nent and total disability under the odd-lot doctrine.

VI. CONCLUSION
We conclude that the workers’ compensation trial judge cor-

rectly determined that the relevant labor market for assessing 
Money’s loss of earning power was the area in and around 
Table Rock. It also correctly determined that Lincoln was not 
a surrounding community that should be included in that labor 
market. Although we had not yet issued our decision in Giboo,43 
the trial judge correctly applied the rules we set forth in Giboo 
to make these determinations. We further conclude that the 
three-judge review panel, in Money’s first appeal, incorrectly 
determined that a claimant’s loss of earning power must be 
based on both the community where the claimant was injured 
and the community to which she moved in good faith. Although 
Money did not appeal from the review panel’s first decision, we 

41 Mata v. Western Valley Packing, 236 Neb. 584, 589, 462 N.W.2d 869, 873 
(1990) (quoting treatise passage currently found at 4 Larson & Larson, 
supra note 31, § 83.04).

42 See, Frauendorfer, supra note 35; Schlup, supra note 31. See, also, Luehring, 
supra note 35; Heironymus v. Jacobsen Transfer, 215 Neb. 209, 337 N.W.2d 
769 (1983).

43 Giboo, supra note 4.
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conclude	that	 this	decision	is	not	the	law	of	the	case	because	it	
is	contrary	to	our	subsequent	decision	in	Giboo.

We	 therefore	 disapprove	 the	 review	 panel’s	 first	 decision.	
this	 disapproval,	 however,	 does	 not	 affect	 Money’s	 award	 of	
benefits.	after	the	trial	judge	again	determined	in	the	subsequent	
proceeding	that	Money	was	entitled	to	benefits	for	total	disabil-
ity,	 the	 review	 panel	 affirmed	 the	 award	 on	 different	 grounds.	
because	we	conclude	that	the	trial	judge	was	not	clearly	wrong	
in	 finding	 that	 Money	 was	 totally	 and	 permanently	 disabled	 in	
the	table	rock	 labor	market	under	 the	odd-lot	 doctrine	of	dis-
ability,	we	affirm.

Affirmed.

Builders supply Co., inC., AppellAnt, v. 
BArBArA J. Czerwinski, Appellee.

748	N.W.2d	645

Filed	May	9,	2008.				No.	s-06-1138.

	 1.	 Summary Judgment. summary	 judgment	 is	 proper	 when	 the	 pleadings	 and	
evidence	admitted	at	the	hearing	disclose	no	genuine	issue	as	to	any	material	fact	
or	 as	 to	 the	ultimate	 inferences	 that	may	be	drawn	 from	 those	 facts	 and	 that	 the	
moving	party	is	entitled	to	judgment	as	a	matter	of	law.

	 2.	 Summary Judgment: Appeal and Error.	 In	 reviewing	a	 summary	 judgment,	 an	
appellate	 court	 views	 the	 evidence	 in	 a	 light	 most	 favorable	 to	 the	 party	 against	
whom	 the	 judgment	 is	 granted	 and	 gives	 such	 party	 the	 benefit	 of	 all	 reasonable	
inferences	deducible	from	the	evidence.

	 3.	 ____:	 ____.	 When	 cross-motions	 for	 summary	 judgment	 have	 been	 ruled	 upon	
by	 the	 district	 court,	 the	 appellate	 court	 may	 determine	 the	 controversy	 that	 is	
the	 subject	 of	 those	 motions	 or	 may	 make	 an	 order	 specifying	 the	 facts	 that	
appear	 without	 substantial	 controversy	 and	 direct	 such	 further	 proceedings	 as	 it	
deems	just.

	 4.	 Summary Judgment. the	 primary	 purpose	 of	 a	 summary	 judgment	 procedure	
is	 to	 pierce	 the	 allegations	made	 in	 the	pleadings	 and	 show	conclusively	 that	 the	
controlling	facts	are	other	 than	as	pled	and	 thus	 resolve,	without	 the	expense	and	
delay	 of	 trial,	 those	 cases	 where	 there	 exists	 no	 genuine	 issue	 as	 to	 any	 material	
fact	or	as	to	the	ultimate	inferences	to	be	drawn	therefrom,	and	where	the	moving	
party	is	entitled	to	judgment	as	a	matter	of	law.

	 5.	 Summary Judgment: Proof. a	party	moving	for	summary	 judgment	must	make	
a	prima	facie	case	by	producing	enough	evidence	 to	demonstrate	 that	 the	movant	
is	entitled	to	judgment	if	the	evidence	were	uncontroverted	at	trial.



	 6.	 ____:	 ____.	 once	 the	 moving	 party	 makes	 a	 prima	 facie	 case,	 the	 burden	 to	
produce	 evidence	 showing	 the	 existence	 of	 a	 material	 issue	 of	 fact	 that	 prevents	
judgment	as	a	matter	of	law	shifts	to	the	party	opposing	the	motion.

	 7.	 Contracts: Guaranty: Words and Phrases. a	guaranty	is	a	contract	and	is	a	col-
lateral	undertaking	by	one	or	more	persons	to	answer	for	the	payment	of	a	debt	or	
the	performance	of	some	contract	or	duty	in	case	of	the	default	of	another	person	
who	is	liable	for	such	payment	or	performance	in	the	first	instance.

	 8.	 Contracts: Guaranty. a	 guaranty	 is	 interpreted	 using	 the	 same	 general	 rules	 as	
are	used	for	other	contracts.

	 9.	 Contracts: Judgments: Appeal and Error. the	meaning	of	a	contract	is	a	ques-
tion	of	law,	in	connection	with	which	an	appellate	court	has	an	obligation	to	reach	
its	conclusions	independently	of	the	determinations	made	by	the	court	below.

10.	 Contracts: Words and Phrases. ambiguity	exists	in	an	instrument	when	a	word,	
phrase,	or	provision	in	the	instrument	has,	or	is	susceptible	of,	at	least	two	reason-
able	but	conflicting	interpretations	or	meanings.

11.	 Contracts: Guaranty. any	 ambiguity	 in	 a	 guaranty	 should	 arise	 in	 the	 first	
instance	from	the	guaranty	itself,	and	neither	a	court	nor	the	parties	will	be	permit-
ted	to	create	an	ambiguity	when	none	exists.

12.	 ____:	 ____. a	 guaranty	 is	 an	 independent	 contract	 that	 imposes	 responsibilities	
different	from	those	imposed	in	an	agreement	to	which	it	is	collateral.

13.	 Contracts: Guaranty: Debtors and Creditors: Notice: Words and Phrases. an	
absolute	 guaranty	 is	 a	 contract	 by	 which	 the	 guarantor	 has	 promised	 that	 if	 the	
debtor	 does	 not	 perform	 his	 or	 her	 obligation	 or	 obligations,	 the	 guarantor	 will	
perform	some	act	for	the	benefit	of	the	creditor.	an	absolute	guaranty	of	payment	
is	enforceable	at	any	time	without	demand	and	notice	of	default.

14.	 Contracts: Guaranty: Subrogation: Waiver: Estoppel. the	general	 rule	 is	 that	
a	surety	or	guarantor	 is	entitled	 to	be	subrogated	 to	 the	benefit	of	all	 the	security	
and	means	of	payment	under	 the	 creditor’s	 control	 and,	 therefore,	 in	 the	 absence	
of	assent,	waiver,	or	estoppel,	 the	guarantor	 is	generally	released	by	an	act	of	 the	
creditor	which	deprives	the	guarantor	of	such	right.

15.	 Contracts: Guaranty: Waiver. the	 defense	 that	 a	 guarantor	 is	 discharged	 by	 a	
creditor’s	 impairment	 of	 collateral	 can	 be	 waived	 by	 an	 express	 provision	 in	 the	
guaranty	agreement	or	by	the	guarantor’s	conduct.

appeal	 from	the	District	Court	 for	Douglas	County:	GerAld 
e. morAn,	Judge.	reversed	and	remanded	with	directions.

steven	 J.	 riekes,	 of	 Marks,	 Clare	 &	 richards,	 L.L.C.,	 for	
appellant.

stephen	H.	Nelsen,	James	M.	bausch,	and	tessa	p.	Hermanson,	
of	 Cline,	 Williams,	 Wright,	 Johnson	 &	 oldfather,	 L.L.p.,	 for	
appellee.

HeAviCAn, C.J., Connolly, GerrArd, stepHAn, and	
miller-lermAn, JJ.
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miller-lermAn, J.
Nature	oF	Case

appellant	builders	supply	Co.,	 Inc.	 (builders),	 filed	 a	 com-
plaint	in	the	district	court	for	Douglas	County	in	which	it	alleged	
that	appellee	barbara	J.	Czerwinski	owed	it	$1,448,607.04	plus	
prejudgment	and	postjudgment	 interest	and	costs	under	a	guar-
anty	 agreement	 (Guarantee)	 executed	 by	 Czerwinski	 and	 her	
late	 husband,	 John	 C.	 Czerwinski,	 Jr.	 (Jack).	 the	 Guarantee	
secured	 sums	 owed	 to	 builders	 by	 benchmark	 Homes,	 Inc.	
(benchmark),	 under	 a	 separate	 credit	 agreement	 (agreement).	
Czerwinski	denied	certain	of	builders’	allegations.	Czerwinski’s	
answer	effectively	gave	notice	of	two	defenses.	First,	Czerwinski	
claimed	 that	 as	 a	 result	 of	 builders’	 release	 of	 certain	 collat-
eral	 securing	 the	 Guarantee,	 her	 liability	 under	 the	 Guarantee	
had	 been	 completely	 discharged.	 second,	 Czerwinski	 claimed	
that,	 if	 liable,	 her	 liability	 under	 the	 Guarantee	 was	 limited	
to	$525,000.

builders	 and	 Czerwinski	 filed	 cross-motions	 for	 summary	
judgment.	 Following	 an	 evidentiary	 hearing,	 the	 district	 court	
entered	 a	 judgment	 order	 in	 which	 it	 sustained	 Czerwinski’s	
motion,	 overruled	 builders’	 motion,	 and	 dismissed	 the	 case.	
builders	appeals.

We	conclude	that	builders	established	its	entitlement	to	judg-
ment	 and	 that	 Czerwinski	 did	 not	 establish	 her	 defenses	 and	
was	 not	 entitled	 to	 summary	 judgment.	 We	 therefore	 reverse	
the	 district	 court’s	 order	 that	 sustained	 Czerwinski’s	 motion	
for	 summary	 judgment	 and	 overruled	 builders’	 motion	 for	
summary	 judgment	 and	 remand	 the	 cause	 with	 directions	 that	
judgment	 be	 entered	 in	 favor	 of	 builders	 in	 the	 amount	 of	
$1,427,714.97	plus	prejudgment	and	postjudgment	interest	and	
costs,	 and	 we	 further	 direct	 that	 proceedings	 be	 conducted	 on	
remand	to	determine	interest	and	costs.

stateMeNt	oF	FaCts
Jack	and	Czerwinski	were	officers	in	benchmark,	a	company	

that	 was	 in	 the	 business	 of	 constructing	 homes.	 on	 December	
13,	1989,	builders,	a	building	supply	company,	entered	 into	an	
agreement	 with	 benchmark	 by	 which	 builders	 agreed	 to	 con-
tinue	to	sell	building	supplies	to	benchmark	on	an	open	account.	



Czerwinski	is	not	a	signatory	to	the	agreement.	the	agreement	
acknowledged	 an	 outstanding	 indebtedness	 of	 benchmark	 to	
builders	 and	 set	 forth	 the	 manner	 in	 which	 that	 indebtedness	
would	be	paid.	the	agreement	also	provided	for	 future	 indebt-
edness	 and	 stated,	 inter	 alia,	 that	 the	 amount	 of	 credit	 to	 be	
extended	to	benchmark	would	be	$525,000.

also	 on	 December	 13,	 1989,	 Jack	 and	 Czerwinski	 executed	
a	 separate	 Guarantee	 in	 favor	 of	 builders.	 the	 purpose	 of	 the	
Guarantee	 was	 to	 provide	 for	 the	 repayment	 to	 builders	 of	
amounts	 advanced	 by	 builders	 to	 benchmark	 in	 the	 event	 of	
benchmark’s	default.	the	Guarantee	provided,	in	pertinent	part,	
as	follows:

Czerwinski	 [and	 Jack]	 absolutely	 and	 uncondition-
ally	 guarantee	 .	 .	 .	 prompt	 repayment	 when	 due	 of	 all	
amounts	 advanced	 in	 the	 past	 .	 .	 .	 and	 of	 all	 amounts		
advanced	 in	 the	 future	by	builders	 to	benchmark	 for	use	
in	 benchmark’s	 conduct	 of	 its	 business.	 If	 benchmark	
defaults	 in	 the	payment	of	such	 indebtedness,	Czerwinski	
[and	Jack]	will	pay	to	builders	.	.	.	the	amount	then	due.

the	 Guarantee	 did	 not	 include	 or	 refer	 to	 the	 $525,000	 credit	
figure	 contained	 in	 the	 agreement.	 the	 Guarantee	 did	 not	
restrict	 builders’	 ability	 to	 release	 the	 collateral	 and	 did	 not	
require	 that	 notice	 be	 given	 to	 the	 guarantors	 of	 the	 release	 of	
collateral.	the	Guarantee	permitted	builders	 to	release	any	one	
of	 the	 guarantors	 and	 provided	 that	 the	 liability	 of	 Czerwinski	
and	Jack	under	the	Guarantee	was	joint	and	several.

the	 Guarantee	 was	 secured	 in	 part	 by	 deeds	 of	 trust	 on	
certain	 properties,	 including	 an	 office	 building	 owned	 by	 Jack.	
although	 she	 was	 not	 listed	 as	 an	 owner	 of	 the	 office	 build-
ing,	 Czerwinski	 signed	 the	 office	 building	 deed	 of	 trust.	 the	
deeds	 of	 trust	 stated	 generally	 that	 they	 were	 given	 to	 secure	
benchmark’s	account	indebtedness	to	builders.

sometime	prior	to	March	26,	1991,	benchmark	satisfied	the	
original	 indebtedness	 set	 forth	 in	 the	 agreement.	 on	 March	
26,	at	 Jack’s	 request,	builders	 released	 its	deed	of	 trust	on	 the	
office	 building.	 subsequent	 thereto,	 Jack	 and	 Czerwinski	 exe-
cuted	deeds	of	trust	on	the	office	building	in	favor	of	creditors	
other	than	builders.	In	this	regard,	the	record	contains	evidence	
of	deeds	of	trust	dated	between	1999	and	2005,	which	by	their	
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terms	 were	 secured	 by	 the	 office	 building.	 Czerwinski	 admit-
ted	that	she	signed	certain	of	 these	deeds	of	 trust.	specifically,	
the	 evidence	 shows	 that	 in	 January	1999,	Czerwinski	 signed	a	
deed	 of	 trust	 in	 the	 amount	 of	 $100,000	 in	 favor	 of	 Nebraska	
state	 bank	 granting	 such	 entity	 a	 lien	 on	 the	 office	 building.	
the	 evidence	 further	 shows	 that	 in	 May	 2000,	 Czerwinski	
signed	 a	 deed	 of	 trust	 in	 the	 amount	 of	 $600,000	 in	 favor	 of	
transnation	 title	 Insurance	 Company	 granting	 such	 entity	 a	
lien	 on	 the	 office	 building.	 the	 evidence	 indicates	 that	 this	
$600,000	encumbrance	was	present	on	the	office	building	when	
it	was	sold	in	2006.

beginning	 in	 2002,	 builders	 began	 extending	 large	 amounts	
of	 credit	 to	 benchmark.	 specifically,	 the	 evidence	 shows	 that	
from	 November	 1,	 2005,	 through	 March	 9,	 2006,	 builders	
extended	 credit	 on	 an	 open	 account	 basis	 to	 benchmark	 such	
that	after	credits	for	returned	materials	and	supplies,	benchmark	
owed	a	total	of	$1,427,714.97	as	of	June	16,	2006.

Jack	 died	 on	 February	 21,	 2006.	 In	 approximately	 april	
2006,	benchmark	filed	bankruptcy.	on	July	20,	the	office	build-
ing	 was	 sold,	 resulting	 in	 net	 sale	 proceeds	 of	 approximately	
$849,000.	the	record	generally	indicates	that	the	sale	proceeds,	
net	 of	 the	 expenses	 of	 sale	 and	 real	 estate	 taxes,	 were	 paid	 to	
satisfy	various	lienholders	on	the	office	building	whose	encum-
brances	 had	 been	 filed	 subsequent	 to	 builders’	 release	 of	 its	
deed	of	trust	in	1991.

on	 March	 13,	 2006,	 builders	 filed	 a	 complaint	 against	
Czerwinski	in	which	it	alleged	that	it	had	advanced	certain	sums	
to	benchmark	and	that	benchmark	was	 in	default	 in	 the	repay-
ment	 of	 its	 account.	 builders	 further	 alleged	 that	 Czerwinski	
had	 entered	 into	 the	 Guarantee	 to	 secure	 the	 repayment	 of	
those	funds	and	that	as	a	result,	Czerwinski,	as	guarantor,	owed	
builders	 the	 principal	 sum	 of	 $1,448,607.04	 plus	 prejudgment	
and	postjudgment	interest	and	costs.

on	 June	 2,	 2006,	 Czerwinski	 filed	 an	 answer,	 which	 she	
amended	 on	 august	 11.	 In	 her	 amended	 answer,	 Czerwinski	
denied	 allegations	 in	 the	 complaint	 that	 she	 was	 indebted	 to	
builders	 under	 the	 Guarantee.	 Czerwinski’s	 answer	 effec-
tively	 raised	certain	defenses.	 Initially,	Czerwinski	 alleged	 that	
she	 should	 be	 discharged	 from	 any	 liability	 on	 the	 Guarantee	



because	 builders	 had	 released	 its	 lien	 on	 the	 office	 building,	
thereby	 impairing	 the	 collateral	 used	 to	 secure	 the	 Guarantee.	
she	 also	 alleged	 that	 the	 Guarantee	 was	 subject	 to	 a	 credit	
limit	of	$525,000	 found	 in	 the	 separate	agreement	 and	 that	 as	
a	 result,	 the	maximum	sum	 for	which	 she	 could	be	 liable	 as	 a	
guarantor	was	$525,000.

on	July	6,	2006,	builders	 filed	a	motion	for	summary	 judg-
ment.	 on	 september	 18,	 Czerwinski	 filed	 a	 motion	 for	 sum-
mary	judgment	based	on	the	defenses	raised	in	her	answer.	the		
cross-motions	 for	 summary	 judgment	 came	 on	 for	 hearing	 on	
september	 29.	 In	 support	 of	 its	 motion,	 builders	 introduced	
the	 Guarantee,	 as	 well	 as	 several	 affidavits	 and	 documen-
tary	 evidence,	 to	 establish	 that	 benchmark	 owed	 it	 a	 total	
of	 $1,427,714.97,	 for	 which	 Czerwinski	 was	 liable	 under	 the	
Guarantee.	 builders	 also	 introduced	 evidence	 that	 showed	 that	
subsequent	 to	 its	 release	of	 its	 lien	on	 the	office	building,	 sev-
eral	 deeds	 of	 trust	 on	 the	 office	 building	 in	 favor	 of	 creditors	
other	than	builders	had	been	executed	and	that	Czerwinski	had	
signed	certain	of	these	deeds	of	trust.	In	support	of	her	motion,	
Czerwinski	 introduced	 into	 evidence	 several	 affidavits,	 two	
of	 which	 were	 her	 own.	 In	 both	 of	 her	 affidavits,	 Czerwinski	
stated,	 inter	alia,	 that	“[a]t	no	 time	did	builders	 .	 .	 .	advise	me	
that	[it]	had	agreed	with	[Jack]	to	release	the	liens	on	the	[office	
building]	given	as	collateral	for	the	Guarantee	that	is	the	subject	
of	this	proceeding.”

In	a	judgment	order	filed	october	10,	2006,	the	district	court	
sustained	Czerwinski’s	motion,	overruled	builders’	motion,	and	
dismissed	 builders’	 complaint	 with	 prejudice.	 In	 its	 order,	 the	
district	 court	 concluded	 that	 the	 agreement,	 the	 Guarantee,	
and	 the	deeds	of	 trust	should	be	construed	 together	and	further	
concluded	 that	 the	 documents	 so	 construed	 demonstrated	 that	
Czerwinski	 “was	 never	 obligated	 [to	 builders]	 for	 more	 than	
$525,000.00	 under	 the	 Guarantee.”	 the	 district	 court	 found	
that	 the	 deed	 of	 trust	 on	 the	 office	 building	 had	 been	 released	
at	 Jack’s	 request	 and	 that	 Czerwinski	 “was	 never	 advised	 of	
this	 action	 by	 [builders].”	 However,	 the	 district	 court	 did	 not	
make	a	finding	that	Czerwinski	was	unaware	of	the	release	and	
made	 no	 finding	 with	 respect	 to	 Czerwinski’s	 participation	 in	
the	subsequent	encumbering	of	 the	office	building.	the	district	
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court	 concluded	 that	 Czerwinski,	 as	 guarantor,	 was	 entitled	 to	
be	 subrogated	 to	 the	 collateral	 given	 to	 secure	 benchmark’s	
indebtedness	 to	 builders	 and	 that	 “[b]y	 releasing	 the	 collat-
eral,	 [builders]	 deprived	 [Czerwinski]	 of	 her	 right	 of	 subro-
gation,	 and	 [Czerwinski]	 is	 released	 from	 any	 liability	 under	
the	 Guarantee	 as	 a	 matter	 of	 law.”	as	 noted,	 the	 district	 court	
sustained	 Czerwinski’s	 motion	 for	 summary	 judgment,	 over-
ruled	 builders’	 motion	 for	 summary	 judgment,	 and	 dismissed	
builders’	complaint	with	prejudice.

builders	appeals.

assIGNMeNts	oF	error
on	appeal,	builders	assigns	three	errors	that	can	be	restated	as	

claiming	 that	 the	district	court	erred	 in	sustaining	Czerwinski’s	
motion	 for	 summary	 judgment,	 overruling	 builders’	 motion	
for	 summary	 judgment,	 and	 dismissing	 builders’	 complaint	
with	prejudice.

staNDarDs	oF	reVIeW
[1,2]	 summary	 judgment	 is	 proper	 when	 the	 pleadings	 and	

evidence	 admitted	 at	 the	 hearing	 disclose	 no	 genuine	 issue	 as	
to	 any	 material	 fact	 or	 as	 to	 the	 ultimate	 inferences	 that	 may	
be	drawn	from	those	facts	and	that	 the	moving	party	is	entitled	
to	judgment	as	a	matter	of	 law.	Lynch v. State Farm Mut. Auto. 
Ins. Co., ante p.	 136,	 745	 N.W.2d	 291	 (2008).	 In	 reviewing	 a	
summary	 judgment,	 an	 appellate	 court	 views	 the	 evidence	 in	 a	
light	most	 favorable	 to	 the	party	against	whom	the	 judgment	 is	
granted	and	gives	such	party	the	benefit	of	all	reasonable	infer-
ences	deducible	from	the	evidence.	Id.

aNaLysIs

Builders estABlisHed its entitlement to JudGment

Initially,	we	note	that	the	instant	case	was	before	the	district	
court	on	cross-motions	for	summary	judgment.	builders	offered	
the	 Guarantee	 and	 other	 evidence,	 and	 Czerwinski	 offered	
evidence	 designed	 to	 establish	 defenses	 that	 would	 relieve	 or	
reduce	 her	 obligations	 under	 the	 Guarantee.	 the	 district	 court	
granted	 Czerwinski’s	 motion	 for	 summary	 judgment,	 denied	
builders’	 motion	 for	 summary	 judgment,	 and	 dismissed	 the	



complaint.	 as	 explained	 below,	 we	 conclude	 that	 builders	
established	its	entitlement	to	judgment	and	that	Czerwinski	did	
not	establish	her	defenses.	We	reverse	 the	district	court’s	order	
and	direct	 that	 judgment	be	entered	 in	 favor	of	builders	 in	 the	
amount	 of	 $1,427,714.97	 plus	 prejudgment	 and	 postjudgment	
interest	 and	 costs,	 and	 we	 further	 direct	 that	 proceedings	 be	
conducted	on	remand	to	determine	interest	and	costs.

[3,4]	When	 cross-motions	 for	 summary	 judgment	 have	 been	
ruled	upon	by	 the	district	 court,	 the	 appellate	 court	may	deter-
mine	the	controversy	that	is	the	subject	of	those	motions	or	may	
make	an	order	specifying	the	facts	that	appear	without	substan-
tial	controversy	and	direct	such	further	proceedings	as	it	deems	
just.	 see	 State Farm Mut. Ins. Co. v. Cheeper’s Rent-a-Car,	
259	 Neb.	 1003,	 614	 N.W.2d	 302	 (2000).	 this	 court	 has	 stated	
that	 the	 primary	 purpose	 of	 a	 summary	 judgment	 procedure	 is	
to	 pierce	 the	 allegations	 made	 in	 the	 pleadings	 and	 show	 con-
clusively	 that	 the	 controlling	 facts	 are	 other	 than	 as	 pled	 and	
thus	resolve,	without	the	expense	and	delay	of	trial,	those	cases	
where	 there	 exists	 no	 genuine	 issue	 as	 to	 any	 material	 fact	 or	
as	 to	 the	ultimate	 inferences	 to	be	drawn	 therefrom,	and	where	
the	moving	party	is	entitled	to	judgment	as	a	matter	of	law.	see 
Andres v. McNeil Co.,	270	Neb.	733,	707	N.W.2d	777	(2005).

[5,6]	 a	 party	 moving	 for	 summary	 judgment	 must	 make	
a	 prima	 facie	 case	 by	 producing	 enough	 evidence	 to	 demon-
strate	 that	 the	 movant	 is	 entitled	 to	 judgment	 if	 the	 evidence	
were	uncontroverted	at	trial.	Pogge v. American Fam. Mut. Ins. 
Co.,	 272	Neb.	554,	723	N.W.2d	334	 (2006).	once	 the	moving	
party	makes	a	prima	facie	case,	the	burden	to	produce	evidence	
showing	 the	 existence	 of	 a	 material	 issue	 of	 fact	 that	 prevents	
judgment	 as	 a	 matter	 of	 law	 shifts	 to	 the	 party	 opposing	 the	
motion.	Id.

the	record	in	the	instant	case	reflects	that	builders	offered	into	
evidence	copies	of	the	Guarantee	and	other	documents,	includ-
ing	evidence	of	the	amount	of	the	debt	owed	by	benchmark	to	
builders.	by	its	terms,	the	Guarantee	was	absolute	and	uncondi-
tional.	It	did	not	limit	the	amount	guaranteed	and	did	not	expire	
after	 a	 period	 of	 time.	 It	 did	 not	 contain	 restrictions	 relating	
to	 the	 release	 of	 the	 collateral	 and	 did	 not	 require	 notice	 of	
release.	as	 alleged	 in	 its	 complaint,	 builders	 demonstrated	 its	
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	entitlement	to	judgment	based	on	the	Guarantee	and	the	amount	
owed	by	Czerwinski	 to	which	 it	was	entitled.	the	burden	 then	
shifted	to	Czerwinski	 to	show	that	builders	was	not	entitled	to	
judgment	 as	 a	 matter	 of	 law.	 Czerwinski	 offered	 evidence	 by	
which	she	sought	to	establish	defenses	such	that	her	obligation	
under	the	Guarantee	was	not	enforceable	or,	if	enforceable,	was	
for	an	amount	less	than	the	debt	of	$1,427,714.97	that	had	been	
established	 by	 the	 evidence.	although	 the	 district	 court	 found	
merit	 in	 the	 defenses,	 as	 elaborated	 below,	 we	 conclude	 as	 a	
matter	 of	 law	 that	 Czerwinski	 failed	 to	 establish	 her	 defenses	
and	that	 therefore,	 the	district	court	erred	in	entering	judgment	
in	 favor	 of	 Czerwinski	 and	 against	 builders	 and	 in	 dismissing	
builders’	 complaint.	 Given	 the	 ultimate	 inferences	 from	 the	
evidence,	builders	was	entitled	to	judgment.

tHe distriCt Court erred in determininG 
Czerwinski wAs never liABle for more 
tHAn $525,000 under tHe GuArAntee

Integral	 to	 our	 resolution	 of	 this	 appeal	 is	 a	 determination	
of	the	amount	of	debt	to	which	Czerwinski	was	exposed	under	
the	 Guarantee.	 For	 completeness,	 we	 note	 that	 given	 the	 pos-
ture	 and	 evidence	 in	 this	 case,	 we	 need	 not	 and	 do	 not	 com-
ment	on	the	potential	contribution,	if	any,	to	which	Czerwinski	
may	 be	 entitled	 relative	 to	 her	 indebtedness	 to	 builders.	 on	
appeal,	 builders	 claims	 that	 the	 district	 court	 erred	 when	 it	
determined	that	Czerwinski	“was	never	obligated	for	more	than	
$525,000.00	under	the	Guarantee.”	We	agree	with	builders	that	
the	district	court	erred	in	this	determination.

builders	notes	that	the	Guarantee	provides	as	follows:
Czerwinski	 [and	 Jack]	 absolutely	 and	 unconditionally	

guarantee	.	 .	 .	prompt	repayment	when	due	of	all	amounts	
advanced	in	the	past	.	.	.	and	of	all	amounts	advanced	in	the	
future	 by	 builders	 to	 benchmark	 for	 use	 in	 benchmark’s	
conduct	of	 its	business.	If	benchmark	defaults	 in	 the	pay-
ment	of	such	indebtedness,	Czerwinski	[and	Jack]	will	pay	
to	builders	.	.	.	the	amount	then	due.

builders	 claims	 that	 neither	 this	 nor	 any	 other	 language	 in	 the	
Guarantee,	 nor,	 to	 the	 extent	 applicable,	 any	 other	 document,	
limits	 Czerwinski’s	 liability	 under	 the	 Guarantee	 and	 that	 as	 a	



result,	Czerwinski	is	liable	to	builders	for	all	sums	advanced	by	
builders	to	benchmark	under	the	agreement.

Czerwinski	 claims	 that	 notwithstanding	 the	 “absolute[]	 and	
unconditional[]”	 language	contained	in	the	Guarantee,	she	does	
not	 owe	 money	 to	 builders	 in	 general	 and	 that	 in	 particu-
lar,	 she	 does	 not	 owe	 the	 full	 amount	 that	 builders	 advanced	
to	 benchmark.	 Czerwinski	 asserts	 that	 the	 agreement,	 the	
Guarantee,	and	the	deeds	of	trust	were	made	as	part	of	one	trans-
action	and	should	be	construed	together	for	purposes	of	interpre-
tation.	 Czerwinski	 relies	 on	 cases	 similar	 to	 Gary’s Implement 
v. Bridgeport Tractor Parts,	 270	 Neb.	 286,	 702	 N.W.2d	 355	
(2005),	in	which	we	stated	that	when	documents	are	related	and	
part	 of	 one	 transaction,	 their	 substance	 will	 be	 read	 together.	
Construing	 the	 documents	 together,	 Czerwinski	 asserts	 and	 the	
district	court	agreed	that	the	Guarantee	is	subject	to	the	language	
in	 the	 agreement	 that	 stated	 that	 “[t]he	 maximum	 amount	 of	
credit	 to	be	extended	 to	benchmark	shall	be	 .	 .	 .	$525,000.00.”	
Czerwinski	 claims	 that	 the	 district	 court	 was	 correct	 when	 it	
determined	that	$525,000	was	the	maximum	sum	for	which	she	
was	ever	exposed	as	guarantor	under	the	Guarantee.

We	conclude	as	a	matter	of	 law	that	 the	Guarantee	 is	unam-
biguous	 and	 that	 its	 meaning	 is	 to	 be	 determined	 by	 the	 lan-
guage	of	the	Guarantee	itself.	the	Guarantee	contains	no	limits	
on	Czerwinski’s	liability	to	builders,	and	the	district	court	erred	
as	 a	 matter	 of	 law	 in	 limiting	 Czerwinski’s	 potential	 liability	
under	the	Guarantee	at	$525,000.

[7-9]	 We	 begin	 our	 analysis	 by	 noting	 the	 rules	 regarding	
the	interpretation	of	guaranty	agreements.	a	guaranty	is	a	con-
tract	and	is	a	collateral	undertaking	by	one	or	more	persons	 to	
answer	 for	 the	payment	of	 a	debt	 or	 the	performance	of	 some	
contract	or	duty	in	case	of	the	default	of	another	person	who	is	
liable	for	such	payment	or	performance	in	the	first	instance.	see	
Rodehorst v. Gartner,	266	Neb.	842,	669	N.W.2d	679	(2003).	a	
guaranty	is	interpreted	using	the	same	general	rules	as	are	used	
for	 other	 contracts.	 State ex rel. Wagner v. Amwest Surety Ins. 
Co.,	274	Neb.	110,	738	N.W.2d	805	(2007).	We	have	stated	that	
“Nebraska	adheres	to	the	rule	of	strict	construction	of	guaranty	
contracts.	 .	 .	 .	‘When	the	meaning	of	the	contract	[guaranty]	is	
ascertained,	or	 its	 terms	are	clearly	defined,	 the	 liability	of	 the	
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guarantor	is	controlled	absolutely	by	such	meaning	and	limited	
to	the	precise	terms.’”	Federal Deposit Ins. Corp. v. Heyne,	227	
Neb.	 291,	 293,	 417	 N.W.2d	 162,	 163	 (1987)	 (quoting	 Hunter 
v. Huffman,	 108	 Neb.	 729,	 189	 N.W.	 166	 (1922)	 (syllabus	 of	
court)).	the	meaning	of	a	contract	is	a	question	of	law,	in	con-
nection	with	which	an	appellate	court	has	an	obligation	to	reach	
its	 conclusions	 independently	 of	 the	 determinations	 made	 by	
the	 court	 below.	 Hogelin v. City of Columbus,	 274	 Neb.	 453,	
741	N.W.2d	617	(2007).

Czerwinski	 urges	 us	 to	 construe	 the	 Guarantee	 with	 the	
agreement	and	thereby	limit	the	terms	of	the	Guarantee.	When,	
as	here,	the	Guarantee	is	unambiguous,	we	do	not	vary	its	terms	
by	 construing	 it	 with	 another	 instrument.	 In	 this	 regard,	 we	
have	stated:

the	 statement	 that	 contemporaneous	 instruments	 may	 be	
treated	 and	 interpreted	 as	 one	 means	 only	 that	 this	 will	
be	 done	 when	 it	 will	 effectuate	 the	 intention	 and	 if	 the	
provisions	 of	 the	 two	 instruments	 if	 put	 together	 will	
not	 be	 incompatible.	the	 court	 may	 not	 do	 violence	 to	 a	
complete,	 unambiguous	 contract	 by	 consolidating	 it	 with	
another	writing	if	the	effect	of	doing	so	would	be	to	avoid	
an	 essential	 part	 of	 the	 contract.	 If	 contracts	 or	 writings	
are	 in	 effect	 independent	 they	 should	 not	 be	 construed	
together	 even	 though	 the	 same	 parties	 and	 the	 same	 sub-
ject	matter	may	be	concerned.

Gerdes v. Omaha Home for Boys,	 166	 Neb.	 574,	 585-86,	 89	
N.W.2d	849,	856	(1958).

[10,11]	 ambiguity	 exists	 in	 an	 instrument	 when	 a	 word,	
phrase,	 or	 provision	 in	 the	 instrument	 has,	 or	 is	 susceptible	
of,	 at	 least	 two	 reasonable	 but	 conflicting	 interpretations	 or	
meanings.	 Plambeck v. Union Pacific RR. Co.,	 244	 Neb.	 780,	
509	 N.W.2d	 17	 (1993).	 see,	 also,	 Kluver v. Deaver,	 271	 Neb.	
595,	714	N.W.2d	1	(2006).	any	ambiguity	in	a	guaranty	should	
arise	 in	 the	 first	 instance	 from	 the	 guaranty	 itself,	 and	 neither	
a	court	nor	the	parties	will	be	permitted	to	create	an	ambiguity	
when	none	exists.	see	Knox v. Cook,	233	Neb.	387,	446	N.W.2d	
1	 (1989)	 (stating	 that	 fact	 that	 parties	 to	 guaranty	 suggest	
	opposing	interpretations	to	document	does	not	by	itself	compel	
conclusion	that	guaranty	is	ambiguous).



the	 language	of	 the	Guarantee	 is	unambiguous.	Czerwinski,	
as	 a	 coguarantor,	 “absolutely	 and	 unconditionally	 guarantee[d]	
prompt	 repayment	 when	 due	 of	 all	 amounts	 advanced.”	 No	
other	 language	 in	 the	Guarantee	amounts	 to	a	meaningful	 limi-
tation	 on	 this	 provision	 of	 the	 Guarantee.	 No	 language	 in	 the	
Guarantee	 limits	Czerwinski’s	 liability,	 and	Czerwinski	did	not	
contract	 with	 builders	 in	 the	 Guarantee	 to	 a	 limit	 on	 builders’	
credit	to	benchmark.

[12]	We	recognize	that	the	agreement	contains	language	rela-
tive	to	the	$525,000	upon	which	Czerwinski	relies.	However,	a	
guaranty	 is	 an	 independent	 contract	 that	 imposes	 responsibili-
ties	different	from	those	imposed	in	an	agreement	to	which	it	is	
collateral.	see	National Bank of Commerce Trust & Sav. Assn. 
v. Katleman,	 201	 Neb.	 165,	 266	 N.W.2d	 736	 (1978).	 It	 is	 the	
guaranty	 agreement	 that	 contains	 the	 express	 condition	 on	 the	
guarantor’s	 liability	 and	 that	 defines	 the	 obligations	 and	 rights	
of	 both	guarantor	 and	guarantee.	 Id.	the	 language	 relied	upon	
by	Czerwinski	in	the	agreement	relative	to	the	$525,000	merely	
described	builders’	obligation	to	extend	credit	to	benchmark	to	
a	specific	amount.

other	courts	have	observed,	and	we	agree,	that	in	the	absence	
of	a	limit	in	a	guaranty,	the	presence	of	a	credit	limit	in	a	sepa-
rate	credit	agreement	does	not	create	a	limit	in	the	correspond-
ing	guaranty.	see,	e.g.,	Fertig v. Bartles,	78	F.	866	(D.N.J.	1897)	
(stating	 that	 clause	 in	 separate	 contract	 limiting	 credit	 amount	
to	be	extended	to	borrower	did	not	restrict	guarantor’s	 liability	
because	 clause	 was	 not	 inserted	 for	 guarantor’s	 benefit,	 and	
there	was	no	similar	clause	 in	contract	with	guarantor	 limiting	
liability);	Clark v. Walker-Kurth Lumber Co.,	 689	s.W.2d	275,	
279	(tex.	app.	1985)	(stating	 that	when	“the	contract	between	
the	 creditor	 and	 principal	 debtor	 limits	 the	 obligation	 of	 the	
former	 to	 extend	 credit	 to	 the	 latter	 up	 to	 a	 specified	 amount,	
such	 limitation	 does	 not	 condition	 the	 contract	 by	 which	 the	
guarantor	agrees	to	guaranty	the	payment	of	all	credit	extended	
to	 the	 debtor”);	 Bay Oil Co. v. Vilas,	 237	 Wis.	 603,	 605,	 296	
N.W.	 595,	 597	 (1941)	 (stating	 that	 credit	 limit	 in	 contract	
between	 creditor	 and	 principal	 “was	 not	 for	 the	 benefit	 of	 the	
.	.	.	guarantor	but	for	that	of	the	creditor,	and	it	does	not	modify	
or	condition	the	separate	contract	of	guaranty	which	contains	no	

	 buILDers	suppLy	Co.	v.	CzerWINskI	 633

	 Cite	as	275	Neb.	622



634	 275	Nebraska	reports

specific	 limitation	 or	 condition”).	the	 fact	 that	 the	agreement	
in	 this	 case	 refers	 to	$525,000	does	not	 restrict	 the	 liability	of	
the	guarantors	to	that	amount	in	view	of	the	breadth	of	the	lan-
guage	of	the	Guarantee	itself.	see	Missouri Farmers Ass’n, Inc. 
v. Coleman,	 676	 s.W.2d	 855	 (Mo.	 app.	 1984).	 Furthermore,	
the	liability	of	the	guarantor	is	not	discharged	by	the	extension	
of	more	credit	 than	 the	amount	 specified	 in	 the	separate	credit	
agreement.	Clark v. Walker-Kurth Lumber Co.,	supra.

the	 meaning	 of	 a	 contract	 is	 a	 question	 of	 law,	 in	 connec-
tion	 with	 which	 an	 appellate	 court	 has	 an	 obligation	 to	 reach	
its	conclusions	independently	of	the	determination	made	by	the	
court	 below.	 Hogelin v. City of Columbus,	 274	 Neb.	 453,	 741	
N.W.2d	617	(2007).	Czerwinski	executed	a	Guarantee	in	which,	
as	 a	 matter	 of	 law,	 we	 conclude	 that	 she	 unambiguously	 guar-
anteed	 the	 payment	 of	 “all	 amounts	 advanced”	 by	 builders	 to	
benchmark.	We	conclude	that	the	district	court	erred	as	a	matter	
of	 law	 when	 it	 determined	 by	 reference	 to	 the	agreement	 that	
Czerwinski	was	never	 liable	 for	more	 than	$525,000	under	 the	
Guarantee.	We	reverse	that	portion	of	the	district	court’s	order.

tHe distriCt Court erred As A mAtter of lAw wHen it 
ConCluded tHAt Czerwinski wAs releAsed from 
liABility under tHe GuArAntee And sustAined 
Czerwinski’s motion for summAry JudGment

Having	concluded	that	builders	established	its	entitlement	to	
judgment	 and	 that	 the	 district	 court	 erred	 when	 it	 determined	
that	 any	 liability	 Czerwinski	 faced	 under	 the	 Guarantee	 was	
limited	to	$525,000,	we	next	consider	the	correctness	of	the	dis-
trict	court’s	ruling	accepting	Czerwinski’s	defense	and	granting	
summary	judgment	 in	favor	of	Czerwinski	based	on	the	court’s	
determination	that	Czerwinski	was	released	from	liability	under	
the	Guarantee	as	a	result	of	builders’	release	of	its	deed	of	trust	
on	the	office	building.

on	appeal,	builders	claims	that	the	district	court	erred	when	it	
concluded	that	“[b]y	releasing	the	collateral,	[builders]	deprived	
[Czerwinski]	of	her	right	of	subrogation,	and	[Czerwinski	was]	
released	 from	 any	 liability	 under	 the	 Guarantee	 as	 a	 matter	 of	
law.”	We	agree	with	builders	that	this	conclusion	was	error.	the	
ultimate	inference	from	the	facts	established	builders’	allegations	



and	 failed	 to	 establish	 Czerwinski’s	 impairment	 of	 collateral	
defense.	 as	 explained	 below,	 although	 builders	 released	 the	
deed	 of	 trust	 on	 the	 office	 building	 as	 collateral	 in	 1991,	 the	
release	 did	 not	 violate	 an	 obligation	 under	 the	 Guarantee,	 and	
based	on	the	evidence,	Czerwinski	is	estopped	from	succeeding	
on	a	claim	of	impairment	of	collateral	because,	by	Czerwinski’s	
use	of	the	office	building	as	collateral	to	secure	other	indebted-
ness	starting	in	1999,	Czerwinski	was	not	deprived	by	builders	
of	preventing	the	loss	protected	by	the	Guarantee.	see	National 
Bank of Commerce Trust & Sav. Assn. v. Katleman,	 201	 Neb.	
165,	 266	 N.W.2d	 736	 (1978).	accordingly,	 giving	 builders	 as	
the	 party	 against	 whom	 Czerwinski’s	 summary	 judgment	 was	
entered	 the	benefit	of	all	 reasonable	 inferences	deducible	 from	
the	evidence,	see	Lynch v. State Farm Mut. Auto. Ins. Co.,	ante	
p.	136,	745	N.W.2d	291	 (2008),	we	conclude	 the	district	court	
erred	 as	 a	 matter	 of	 law	 when	 it	 granted	 Czerwinski’s	 motion	
for	 summary	 judgment,	and	we	 reverse	 that	portion	of	 the	dis-
trict	court’s	order.

[13]	as	noted,	under	the	terms	of	 the	Guarantee,	Czerwinski	
“absolutely	and	unconditionally	guarantee[d]”	all	sums	advanced	
by	 builders	 to	 benchmark	 under	 the	 agreement.	 pursuant	 to	
this	 language,	 Czerwinski’s	 obligation	 under	 the	 Guarantee	
was	absolute.

an	absolute	guaranty	is	a	contract	by	which	the	guarantor	
has	promised	 that	 if	 the	debtor	does	not	perform	his	obli-
gation	or	obligations,	 the	guarantor	will	perform	some	act	
for	the	benefit	of	the	creditor.	.	.	.	an	absolute	guaranty	of	
payment	 is	 enforceable	 at	 any	 time	 without	 demand	 and	
notice	of	default.

Production Credit Assn. of the Midlands v. Schmer,	 233	 Neb.	
749,	 755,	 448	 N.W.2d	 123,	 128	 (1989).	 see	 Home Savings 
Bank v. Shallenberger,	 95	 Neb.	 593,	 600,	 146	 N.W.	 993,	 996	
(1914)	(stating	that	under	absolute	guaranty,	“‘guarantor	makes	
an	 absolute	 promise	 that	 a	 particular	 thing	 shall	 be	 done,	 and	
thereby	assumes	 an	 active,	 absolute	duty	 to	 see	 that	 it	 is	 done,	
and	must,	 at	his	peril,	perform	 the	promise’”).	We	 further	note	
that	the	Guarantee	does	not	prohibit	builders	from	releasing	the	
collateral,	 and	because	 the	 language	of	 the	Guarantee	does	not	
require	 that	 the	guarantors	 be	notified	by	builders	 of	 any	 such	
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release,	we	do	not	read	a	notice	requirement	into	the	Guarantee.	
see	 Production Credit Assn. of the Midlands v. Schmer,	 233	
Neb.	 at	 755,	 448	 N.W.2d	 at	 128	 (stating	 that	 if	 “[t]here	 is	 no	
provision	 in	 the	guaranty	 requiring	 [the	creditor]	 to	give	notice	
to	 [the	 guarantor]	 of	 its	 transactions	 [involving	 the	 guaranteed	
debt]	 [s]uch	 a	 notice	 requirement	 cannot	 be	 read	 into	 the	 con-
tract”).	 Finally,	 we	 note	 that	 the	 Guarantee	 does	 permit	 the	
release	of	any	one	of	the	guarantors.

Czerwinski	 acknowledges	 both	 the	 terms	 of	 the	 Guarantee	
and	 the	 absolute	 nature	 of	 those	 terms.	 However,	 Czerwinski	
claims	 as	 a	 defense	 that	 as	 a	 guarantor,	 she	 had	 a	 right	 to	 be	
subrogated	 to	 the	 collateral	 given	 to	 secure	 the	 Guarantee	 and	
that	 by	 virtue	 of	 builders’	 release	 of	 its	 deed	 of	 trust	 on	 the	
office	building,	her	 right	 to	be	subrogated	 to	 that	collateral	 for	
the	 satisfaction	 of	 the	 guaranteed	 debt	 was	 impaired.	 In	 argu-
ment,	 she	 claims	 that	 she	 was	 unaware	 of	 the	 release	 of	 the	
deed	 of	 trust	 on	 the	 office	 building,	 although	 her	 affidavit	 in	
evidence	 states	 merely	 that	 builders	 did	 not	 notify	 her	 of	 the	
release.	 Czerwinski	 claims	 that	 the	 release	 of	 the	 debt	 on	 the	
office	 building	 impaired	 her	 resort	 to	 the	 office	 building	 to	
satisfy	 benchmark’s	 debt	 to	 builders	 and	 that	 as	 a	 result	 of	
such	 release,	 she	 should	be	discharged	 from	all	 liability	under	
the	Guarantee.

For	 the	 sake	 of	 completeness,	 we	 note	 that	 Czerwinski’s	
arguments	 assume	 that	 if	 she	 were	 successful	 in	 establishing	
her	 discharge	 defense,	 she	 would	 be	 discharged	 from	 all,	 not	
merely	some,	liability	under	the	Guarantee.	because	the	record	
does	not	support	the	defense,	we	need	not	resolve	the	extent	to	
which	a	 successful	defense	could	 release	Czerwinski	 from	her	
obligations	 under	 the	 Guarantee.	 National Bank of Commerce 
Trust & Sav. Assn. v. Katleman,	201	Neb.	165,	174,	266	N.W.2d	
736,	 742	 (1978)	 (stating	 generally	 that	 “a	 guarantor	 is	 not	
liable	 on	 his	 own	 contract	 where	 the	 creditor	 has	 violated	 his	
own	 obligations	 and	 deprived	 the	 guarantor	 of	 the	 means	 of	
preventing	 the	 loss	 protected	 by	 the	 guaranty”).	 but	 cf. First 
State Bank v. Peterson,	205	Neb.	814,	816-17,	290	N.W.2d	634,	
635	(1980)	(stating	that	“[i]t	is	a	general	rule	of	suretyship	that	
a	 surety	 is	 discharged	 only	 pro	 tanto	 by	 any	 wrongful	 loss	 or	
release	of	security”).



[14]	Nebraska	jurisprudence	supports	the	general	legal	propo-
sition	 to	 which	 Czerwinski	 alludes	 that	 despite	 the	 absolute	
nature	 of	 a	 guaranty,	 a	 creditor	 can	 act	 or	 fail	 to	 act	 in	 such	
a	 manner	 as	 to	 impair	 collateral	 securing	 a	 guaranty	 and	 that	
such	 impairment	 of	 collateral,	 in	 the	 absence	 of	 certain	 other	
factors,	 can	 be	 a	 defense	 to	 the	 guaranty’s	 enforceability.	 this	
court	has	noted	that	regardless	of	whether	a	guaranty	is	absolute	
or	conditional,

[t]he	general	rule	is	that	a	surety	or	guarantor	is	entitled	to	
be	subrogated	 to	 the	benefit	of	all	 the	security	and	means	
of	 payment	 under	 the	 creditor’s	 control	 and,	 therefore,	 in 
the absence of assent, waiver, or estoppel,	he	 is	generally	
released	 by	 an	 act	 of	 the	 creditor	 which	 deprives	 him	 of	
such	right.

Custom Leasing, Inc. v. Carlson Stapler & Shippers Supply, 
Inc.,	195	Neb.	292,	298,	237	N.W.2d	645,	649	(1976)	(empha-
sis	supplied).	see	Myers v. Bank of Niobrara,	215	Neb.	29,	336	
N.W.2d	 608	 (1983)	 (citing	 Custom Leasing, Inc. v. Carlson 
Stapler & Shippers Supply, Inc., supra,	 and	 concluding	 under	
the	 facts	 that	 guarantors	 waived	 right	 to	 object	 to	 creditor’s	
release	of	collateral	and	that	therefore,	creditor’s	release	of	col-
lateral	did	not	discharge	guarantors).

[15]	 as	 noted	 above,	 this	 court	 has	 recognized	 that	 the	
defense	 that	 a	 guarantor	 is	 discharged	 by	 a	 creditor’s	 impair-
ment	 of	 collateral	 is	 not	 available	 if	 the	 guarantor	 waived	 the	
defense,	assented	to	the	creditor’s	acts,	or	is	otherwise	estopped	
from	 succeeding	 on	 the	 defense.	 see	 Custom Leasing, Inc. v. 
Carlson Stapler & Shippers Supply, Inc.,	supra.	the	defense	can	
be	 waived	 by	 an	 express	 provision	 in	 the	 guaranty	 agreement	
or	by	 the	guarantor’s	conduct.	see	Myers v. Bank of Niobrara,	
supra (enforcing	 express	 waiver	 provision	 in	 guaranty	 agree-
ment).	see	Minnesota Fed. S. & L. v. Central Enterprises,	311	
Minn.	46,	247	N.W.2d	46	(1976)	(discussing	express	waiver	 in	
guaranty	and	waiver	by	guarantor’s	conduct).

In	 considering	 Czerwinski’s	 defense,	 we	 understand	 that	
builders	does	not	claim	 that	Czerwinski	assented	 to	 the	 initial	
release	 of	 the	 deed	 of	 trust	 on	 the	 office	 building	 that	 ulti-
mately	 led	 to	 the	 loss	 of	 security.	 Further,	 we	 do	 not	 believe	
that	 builders	 is	 claiming	 that	 Czerwinski	 waived	 her	 defense	
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by	 conduct.	 However,	 builders	 does	 claim	 that	 the	 discharge	
defense	 is	 unavailable	 because	 Czerwinski	 expressly	 waived	
it	 in	 the	 Guarantee	 or	 that	 in	 the	 alternative,	 by	 virtue	 of	 her	
subsequent	acts,	Czerwinski	is	estopped	from	succeeding	on	the	
defense.	 builders	 thus	 argues	 that	 notwithstanding	 the	 release	
of	the	deed	of	trust	on	the	office	building,	Czerwinski	is	never-
theless	 liable	 under	 the	 Guarantee	 and	 that	 the	 district	 court	
erred	in	determining	Czerwinski’s	liability	under	the	Guarantee	
had	been	discharged.

With	 respect	 to	waiver,	builders	 relies	on	§§	3	 and	8	of	 the	
Guarantee	 in	support	of	 its	argument	 that	Czerwinski	expressly	
waived	 the	 impairment	 collateral	 defense.	 section	 3	 of	 the	
Guarantee	on	which	builders	relies	provides	in	part	that	“builders	
may	alter,	compromise,	accelerate,	extend	or	change	the	time	or	
manner	 of	 payment	 of	 any	 indebtedness,	 increase	 or	 reduce	
the	 rate	 of	 interest	 thereon,	 or	 add	 or	 release	 any	 one	 or	 more	
other	 guarantors.”	although	 it	 is	 of	 interest	 that	 this	 language	
expressly	permits	builders	the	latitude	to	release	a	coguarantor,	
nothing	 in	 this	 language	 either	 expressly	 permits	 or	 precludes	
builders	 from	 the	 release	 of	 collateral	 securing	 the	 Guaranty,	
and	we	do	not	find	§	3	dispositive	of	our	analysis.

section	 8	 of	 the	 Guarantee	 on	 which	 builders	 further	 relies	
provides,	inter	alia,	as	follows:

Czerwinski	 waives	 any	 and	 all	 defenses,	 claims,	 and	
discharges	of	builders,	or	any	other	obligor,	pertaining	to	
the	indebtedness	guaranteed	herein,	except	 the	defense	of	
discharge	 by	 payment	 in	 full.	 Without	 limiting	 the	 gen-
erality	 of	 the	 foregoing,	 the	 undersigned	 will	 not	 assert,	
plead,	or	 enforce	 against	builders	 any	defense	of	waiver,	
release,	discharge	in	bankruptcy,	statute	of	limitations,	res	
judicata,	 statute	 of	 frauds,	 anti-deficiency	 statute,	 fraud,	
incapacity,	 minority,	 usury,	 illegality,	 or	 unenforceability	
which	may	be	available	to	benchmark	or	any	other	person	
liable	 in	 respect	 of	 any	 indebtedness	 or	 any	 setoff	 avail-
able	against	builders	to	benchmark	or	any	such	other	per-
son,	whether	or	not	on	account	of	a	related	transaction.

examining	 the	 language	 of	 §	 8,	 we	 again	 disagree	 with	
builders’	 assertion	 that	 by	 virtue	 of	 the	 provisions	 in	 the	
Guarantee,	Czerwinski	expressly	waived	her	discharge	defense.	



according	 to	 the	 language	 of	 §	 8,	 Czerwinski	 waived	 any	
defenses	 that	 Builders	 might	 possess,	 not	 defenses	 that	 she	
or	 even	 benchmark	 might	 possess.	 While	 the	 reference	 to	
“builders”	 may	 be	 inadvertent,	 we	 do	 not	 rely	 on	 §	 8	 for	 the	
proposition	urged	by	builders.

With	 respect	 to	 estoppel,	 builders	 claims	 that	 by	 certain	 of	
her	 acts,	 Czerwinski	 is	 estopped	 from	 succeeding	 on	 her	 dis-
charge	 defense	 and	 is	 therefore	 liable	 under	 the	 Guarantee.	 In	
this	 regard,	 builders	 notes	 that	 subsequent	 to	 its	 release	 of	 its	
lien	 on	 the	 office	 building	 in	 1991,	 Czerwinski	 signed	 deeds	
of	 trust	 starting	 in	 1999	 encumbering	 the	 office	 building,	 and	
that	 it	 is	 these	 subsequent	 encumbrances	 that	 directly	 led	 to	
the	 loss	 of	 the	 office	 building	 as	 security.	 builders	 claims	 that	
the	 liens	Czerwinski	placed	on	 the	office	building	demonstrate	
that	 Czerwinski	 was	 aware	 the	 office	 building	 was	 no	 longer	
encumbered	 in	 favor	of	builders	 and	was	 available	 to	 serve	 as	
collateral	elsewhere	and	that	Czerwinski’s	own	acts	deprived	her	
of	“the	means	of	preventing	the	loss	protected	by	the	guaranty.”	
see	National Bank of Commerce Trust & Sav. Assn. v.	Katleman,	
201	Neb.	165,	174,	266	N.W.2d	736,	742	(1978).

In	support	of	its	estoppel	argument,	builders	relies	upon	evi-
dence	in	the	summary	judgment	record,	including	Czerwinski’s	
responses	to	builders’	requests	for	admissions.	In	her	responses,	
Czerwinski	admitted	that	in	1999,	she	signed	a	deed	of	trust	on	
the	office	building	in	favor	of	Nebraska	state	bank	in	the	amount	
of	$100,000.	Czerwinski	also	admitted	that	in	2000,	she	signed	
a	deed	of	trust	in	favor	of	transnation	title	Insurance	Co.	in	the	
amount	of	$600,000.	In	the	title	insurance	on	the	office	building	
effective	 June	 22,	 2006,	 a	 defect	 is	 noted	 as	 to	 this	 $600,000	
indicating	 that	 this	 deed	 of	 trust	 is	 in	 default.	 builders	 argues	
that	 Czerwinski’s	 participation	 in	 placing	 subsequent	 liens	 on	
the	office	building	as	early	as	1999	demonstrates	Czerwinski’s	
early	 knowledge	 of	 the	 release	 and	 that	 Czerwinski’s	 acts,	
rather	 than	 those	of	builders,	 impaired	 the	 collateral.	builders	
contends	 that	 the	 $600,000	 encumbrance	 placed	 on	 the	 office	
building	 in	 2000	 to	 which	 Czerwinski	 consented	 suggests	 not	
only	 that	 Czerwinski	 knew	 of	 the	 availability	 of	 the	 office	
building	to	secure	debt,	but	also	that	this	$600,000	was	in	fact	a	
significant	encumbrance	when	the	office	building	sold	in	2006.	
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builders	 therefore	 claims	 that	 Czerwinski	 should	 be	 estopped	
from	 succeeding	 on	 her	 claim	 that	 she	 should	 be	 discharged	
from	her	obligation	under	 the	Guarantee	by	virtue	of	builders’	
release	of	its	deed	of	trust	in	1991.

In	 response,	 Czerwinski	 claims	 in	 her	 brief	 that	 she	 was	
unaware	 of	 builders’	 release	 of	 the	 deed	 of	 trust	 on	 the	 office	
building.	In	support	of	her	argument,	Czerwinski	appears	to	rely	
on	statements	in	her	affidavits	in	which	she	stated	that	“[a]t	no	
time	did	builders	.	.	.	advise	me	that	[it]	had	agreed	with	[Jack]	
to	 release	 the	 liens	 on	 the	 [office	 building]	 given	 as	 collateral	
for	the	Guarantee	that	is	the	subject	of	this	proceeding.”

Czerwinski’s	 response	 to	 builders’	 estoppel	 argument	 is	
incomplete	 and	 unpersuasive,	 and	 the	 inferences	 from	 the	 evi-
dence	 do	 not	 support	 her	 defense.	 as	 we	 have	 noted,	 the	
Guarantee	 did	 not	 restrict	 builders’	 ability	 to	 release	 its	 col-
lateral	and	did	not	require	that	builders	give	notice	to	the	guar-
antors	 if	 it	 did	 release	 the	 collateral.	 In	 the	 absence	 of	 such	 a	
provision,	builders	was	not	 required	 to	give	Czerwinski	notice	
of	 its	 release	 of	 the	 deed	 of	 trust	 on	 the	 office	 building.	 see	
Production Credit Assn. of the Midlands v. Schmer,	 233	 Neb.	
749,	448	N.W.2d	123	(1989).	Furthermore,	 the	evidence	 in	her	
affidavits	 that	 builders	 failed	 to	 “advise”	 her	 of	 the	 release	 of	
its	collateral	does	not	necessarily	support	her	claim	that	she	was	
unaware	of	the	fact	that	the	deed	of	trust	on	the	office	building	
had	been	released.	to	the	contrary,	the	record	indicates	that	she	
signed	 deeds	 of	 trust	 on	 the	 office	 building	 in	 1999	 and	 2000	
for	 $100,000	 and	 $600,000	 respectively,	 suggesting	 that	 she	
was	 aware	 of	 the	 availability	 of	 the	 office	 building	 to	 serve	 as	
collateral	 in	 a	 substantial	 amount.	 the	 $600,000	 encumbrance	
remained	 into	 2006,	 the	 inference	 from	 which	 is	 that	 through	
her	 actions,	 Czerwinski	 impaired	 the	 office	 building	 collateral	
rather	than	builders.

this	 case	 was	 before	 the	 district	 court	 on	 cross-motions	
for	 summary	 judgment.	 once	 builders	 established	 that	 it	 was	
entitled	 to	 judgment	 as	 a	 matter	 of	 law,	 the	 burden	 shifted	 to	
Czerwinski	 to	 establish	 her	 entitlement	 to	 summary	 judgment	
which	 was	 based	 on	 her	 defense	 of	 impairment	 of	 collateral.	
Pogge v. American Fam. Mut. Ins. Co.,	 272	 Neb.	 554,	 723	
N.W.2d	 334	 (2006).	 upon	 appeal,	 when	 reviewing	 a	 summary	



judgment,	 this	 court	 views	 the	 evidence	 in	 a	 light	 most	 favor-
able	 to	 the	 party	 against	 whom	 the	 judgment	 is	 granted	 and	
gives	such	party	the	benefit	of	all	reasonable	inferences	deduc-
ible	from	the	evidence.	Lynch v. State Farm Mut. Auto. Ins. Co., 
ante	p.	136,	745	N.W.2d	291	(2008).

as	we	have	discussed,	Czerwinski	failed	to	carry	her	burden	
of	 establishing	 her	 defense	 and,	 to	 the	 contrary,	 the	 inferences	
from	the	evidence	favor	builders.	thus,	Czerwinski	is	estopped	
from	 succeeding	 on	 her	 defense	 of	 discharge	 based	 on	 impair-
ment	 of	 collateral	 and	 she	 failed	 to	 establish	 her	 entitlement	
to	 judgment.	 accordingly,	 we	 conclude	 that	 the	 district	 court	
erred	 as	 a	 matter	 of	 law	 in	 granting	 Czerwinski’s	 motion	 for	
summary	 judgment	 and	 we	 reverse	 that	 portion	 of	 the	 district	
court’s	order.

CoNCLusIoN
In	 this	 appeal	 following	 proceedings	 on	 cross-motions	 for	

summary	 judgment,	 we	 conclude	 that	 builders	 established	 its	
entitlement	 to	 judgment	 and	 that	 Czerwinski	 did	 not	 estab-
lish	 her	 defenses	 and	 was	 not	 entitled	 to	 summary	 judgment.	
We	 therefore	 reverse	 the	 district	 court’s	 order	 that	 sustained	
Czerwinski’s	 motion	 for	 summary	 judgment	 and	 overruled	
builders’	motion	for	summary	 judgment	and	remand	 the	cause	
with	 directions	 that	 judgment	 be	 entered	 in	 favor	 of	 builders	
in	 the	 amount	 of	 $1,427,714.97	 plus	 prejudgment	 and	 post-
judgment	interest	and	costs.

reversed And remAnded witH direCtions.
wriGHt and mCCormACk,	JJ.,	not	participating.
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Filed	May	9,	2008.				Nos.	s-06-1256,	s-07-034.

	 1. Summary Judgment. summary	 judgment	 is	 proper	 when	 the	 pleadings	 and	
evidence	admitted	at	the	hearing	disclose	no	genuine	issue	regarding	any	material	
fact	 or	 the	 ultimate	 inferences	 that	 may	 be	 drawn	 from	 those	 facts	 and	 that	 the	
moving	party	is	entitled	to	judgment	as	a	matter	of	law.

	 2. Summary Judgment: Appeal and Error. In	 reviewing	a	 summary	 judgment,	 an	
appellate	court	views	the	evidence	in	 the	light	most	favorable	 to	 the	party	against	
whom	the	judgment	was	granted	and	gives	such	party	the	benefit	of	all	reasonable	
inferences	deducible	from	the	evidence.

	 3. Judgments: Appeal and Error. In	a	bench	 trial	of	a	 law	action,	 the	 trial	court’s	
factual	 findings	 have	 the	 effect	 of	 a	 jury	 verdict	 and	 will	 not	 be	 disturbed	 on	
appeal	unless	clearly	wrong.

	 4. Damages: Appeal and Error. the	 amount	 of	 damages	 to	 be	 awarded	 is	 a	
determination	 solely	 for	 the	 fact	 finder,	 and	 the	 fact	 finder’s	 decision	 will	 not	
be	disturbed	on	appeal	 if	 it	 is	 supported	by	 the	 evidence	and	bears	 a	 reasonable	
relationship	to	the	elements	of	the	damages	proved.

	 5. Directed Verdict: Evidence. a	 directed	 verdict	 is	 proper	 at	 the	 close	 of	 all	 the	
evidence	only	when	reasonable	minds	cannot	differ	and	can	draw	but	one	conclu-
sion	from	the	evidence,	that	is	to	say,	when	an	issue	should	be	decided	as	a	matter	
of	law.

	 6.	 ____:	 ____.	 the	 party	 against	 whom	 the	 verdict	 is	 directed	 is	 entitled	 to	 have	
every	 controverted	 fact	 resolved	 in	 his	 or	 her	 favor	 and	 to	 have	 the	 benefit	 of	
every	inference	which	can	reasonably	be	drawn	from	the	evidence.	If	there	is	any	
evidence	 which	 will	 sustain	 a	 finding	 for	 the	 party	 against	 whom	 the	 motion	 is	
made,	the	case	may	not	be	decided	as	a	matter	of	law.

	 7. Restrictive Covenants: Employer and Employee. In	 determining	 whether	 a	
covenant	 not	 to	 compete	 is	 valid,	 a	 court	 considers	 whether	 the	 restriction	 is	 (1)	
reasonable	in	the	sense	that	it	is	not	injurious	to	the	public,	(2)	not	greater	than	is	
reasonably	necessary	 to	protect	 the	 employer	 in	 some	 legitimate	 interest,	 and	 (3)	
not	unduly	harsh	and	oppressive	on	the	employee.

	 8.	 ____:	____.	an	employer	has	a	legitimate	business	interest	in	protection	against	a	
former	employee’s	competition	by	 improper	and	unfair	means,	but	 is	not	 entitled	
to	protection	against	ordinary	competition	from	a	former	employee.

	 9. Restrictive Covenants: Employer and Employee: Goodwill: Words and 
Phrases. to	 distinguish	 between	 ordinary	 competition	 and	 unfair	 competition,	
courts	focus	on	an	employee’s	opportunity	to	appropriate	the	employer’s	goodwill	
by	initiating	personal	contacts	with	the	employer’s	customers.



10. Restrictive Covenants: Employer and Employee: Goodwill. Where	an	employee	
has	substantial	personal	contact	with	the	employer’s	customers,	develops	goodwill	
with	 such	 customers,	 and	 siphons	 away	 the	 goodwill	 under	 circumstances	 where	
the	goodwill	properly	belongs	 to	 the	employer,	 the	employee’s	 resultant	competi-
tion	 is	 unfair	 and	 the	 employer	 has	 a	 legitimate	 need	 for	 protection	 against	 the	
employee’s	competition.

11. Contracts. Generally,	 sufficient	 consideration	 for	 an	 agreement	 will	 be	 found	 if	
there	is	some	benefit	to	one	of	the	parties	or	a	detriment	to	the	other.

12. Breach of Contract: Damages. In	 a	breach	of	 contract	 case,	 the	ultimate	objec-
tive	of	a	damages	award	is	to	put	the	injured	party	in	the	same	position	the	injured	
party	would	have	occupied	if	the	contract	had	been	performed,	that	is,	to	make	the	
injured	party	whole.

13.	 ____:	 ____.	 one	 injured	 by	 a	 breach	 of	 contract	 is	 entitled	 to	 recover	 all	 its	
damages,	 including	 the	 gains	 prevented	 as	 well	 as	 the	 losses	 sustained,	 provided	
the	 damages	 are	 reasonably	 certain	 and	 such	 as	 might	 be	 expected	 to	 follow	
the	breach.

14. Damages: Proof. While	damages	need	not	be	proved	with	mathematical	certainty,	
neither	can	they	be	established	by	evidence	which	is	speculative	and	conjectural.

15. Trial: Evidence: Appeal and Error. a	trial	court	has	the	discretion	to	determine	
the	 relevancy	 and	 admissibility	 of	 evidence,	 and	 such	 determinations	 will	 not	 be	
disturbed	on	appeal	unless	they	constitute	an	abuse	of	that	discretion.

16. Expert Witnesses. Not	every	attack	on	expert	testimony	amounts	to	a	claim	under	
Daubert v. Merrell Dow Pharmaceuticals, Inc.,	 509	 u.s.	 579,	 113	 s.	 Ct.	 2786,	
125	L.	ed.	2d	469	 (1993),	 and	Schafersman v. Agland Coop,	 262	Neb.	215,	631	
N.W.2d	862	(2001).

17. Trial: Expert Witnesses: Appeal and Error. the	admission	of	expert	 testimony	
is	ordinarily	within	the	trial	court’s	discretion,	and	its	ruling	will	be	upheld	absent	
an	abuse	of	discretion.

18. Damages: Proof. there	 is	 no	 precise	 formula	 for	 determining	 lost	 profits,	 and	
the	 only	 requirement	 in	 Nebraska	 is	 that	 the	 calculation	 be	 supported	 by	 some	
financial	data	which	would	permit	an	estimate	of	 the	actual	 loss	 to	be	made	with	
reasonable	certitude	and	exactness.

19. Corporations. an	 officer	 must	 comply	 with	 all	 applicable	 fiduciary	 duties	 when	
dealing	with	the	corporation	and	its	shareholders.

20.	 ____.	Nominal	corporate	officers,	with	no	management	authority,	generally	do	not	
owe	fiduciary	duties	to	the	corporation.

21.	 ____.	an	 officer	 who	 participates	 in	 management	 of	 the	 corporation,	 exercising	
some	discretionary	authority,	is	a	fiduciary	of	the	corporation	as	a	matter	of	law.

22. Torts: Intent: Proof. to	 succeed	 on	 a	 claim	 for	 tortious	 interference	 with	 a	
business	 relationship	or	 expectancy,	 a	 plaintiff	must	 prove	 (1)	 the	 existence	of	 a	
valid	 business	 relationship	 or	 expectancy,	 (2)	 knowledge	 by	 the	 interferer	 of	 the	
relationship	or	expectancy,	(3)	an	unjustified	intentional	act	of	interference	on	the	
part	of	the	interferer,	(4)	proof	that	the	interference	caused	the	harm	sustained,	and	
(5)	damage	to	the	party	whose	relationship	or	expectancy	was	disrupted.

23. Torts: Employer and Employee. Factors	 to	 consider	 in	 determining	 whether	
interference	 with	 a	 business	 relationship	 is	 “improper”	 include:	 (1)	 the	 nature	 of	
the	actor’s	conduct,	(2)	the	actor’s	motive,	(3)	the	interests	of	the	other	with	which	
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the	actor’s	conduct	interferes,	(4)	the	interests	sought	to	be	advanced	by	the	actor,	
(5)	 the	 social	 interests	 in	 protecting	 the	 freedom	 of	 action	 of	 the	 actor	 and	 the	
contractual	 interests	 of	 the	 other,	 (6)	 the	 proximity	 or	 remoteness	 of	 the	 actor’s	
conduct	to	the	interference,	and	(7)	the	relations	between	the	parties.

24. Actions: Intent. In	order	 to	be	 actionable,	 interference	with	 a	business	 relation-
ship	must	be	both	intentional	and	unjustified.

appeals	 from	 the	 District	 Court	 for	 Douglas	 County:	 J. 
miCHAel Coffey,	Judge.	affirmed.

richard	 J.	 Gilloon	 and	 bradley	 b.	 Mallberg,	 of	 erickson	 &	
sederstrom,	p.C.,	for	appellant	aon	Consulting,	Inc.

Mark	 a.	 Fahleson,	 of	 rembolt	 Ludtke,	 L.L.p.,	 for	 appellee	
Midlands	Financial	benefits,	Inc.

Frederick	 s.	 Cassman	 and	 Frank	 F.	 pospishil,	 of	abrahams,	
kaslow	&	Cassman,	for	appellant	William	pearson.

HeAviCAn, C.J., wriGHt, Connolly, GerrArd, stepHAn, 
mCCormACk, and	miller-lermAn, JJ.

stepHAn, J.
While	 employed	 by	 alexander	 &	 alexander	 services	 Inc.	

(a&a)	 in	 1981,	 William	 pearson	 signed	 an	 agreement	 which	
restricted	 his	 ability	 to	 solicit	 business	 from	 certain	 custom-
ers	 of	 the	 firm	 for	 2	 years	 after	 leaving	 its	 employment.	
aon	 Consulting,	 Inc.	 (aon),	 merged	 with	 a&a	 in	 1997,	 and	
pearson	remained	as	an	officer	and	employee	of	aon	until	2001,	
when	he	 resigned	and	 joined	a	competitor,	Midlands	Financial	
benefits,	 Inc.	 (Midlands).	 In	 his	 new	 employment,	 pearson	
solicited	business	 from	aon	customers	with	whom	he	had	per-
sonal	business	relationships	while	employed	by	aon.	aon	sued	
pearson	for	breach	of	contract	and	was	awarded	a	money	judg-
ment	 from	which	pearson	appeals.	aon	cross-appeals	 from	the	
dismissal	of	its	breach	of	fiduciary	duty	claim	against	pearson.	
In	 a	 separate	 case,	aon	 sued	Midlands	 for	 intentional	 interfer-
ence	 with	 a	 business	 relationship	 and	 appeals	 from	 a	 directed	
verdict	 of	 dismissal.	 We	 affirm	 the	 judgments	 of	 the	 district	
court	in	both	cases.



I.	baCkGrouND

1. fACts

both	 cases	 arise	 from	 the	 same	 factual	 circumstances.	 In	
1981,	 pearson	 began	 working	 for	 a&a	 as	 an	 account	 execu-
tive	selling	and	servicing	group	health	 insurance	plans.	several	
months	later,	he	signed	a	nonsolicitation	agreement.	the	agree-
ment	provided	in	relevant	part:

[I]f	 your	 employment	 with	 a&a	 should	 terminate	 for	
any	 reason,	 you	 will	 not,	 directly	 or	 indirectly,	 for	 a	
period	of	 two	 (2)	years	after	 the	date	of	 such	 termination	
of	 your	 employment,	 in	 any	 capacity	 whatsoever	 (either	
as	 an	 employee,	 officer,	 director,	 stockholder,	 proprietor,	
partner,	 joint	 venturer,	 consultant	 or	 otherwise),	 solicit,	
sell	 to,	 divert,	 serve,	 accept	 or	 receive	 insurance	 agency,	
brokerage	 or	 consulting	 business	 .	 .	 .	 from	 any	 customer	
or	active	prospect	of	a&a	which	you	personally,	alone	or	
in	combination	with	others,	handled,	 serviced	or	solicited	
at	 any	 time	 during	 the	 two	 (2)	 year	 period	 immediately	
preceeding	termination	of	your	employment.

.	.	.	.
In	the	event	of	your	termination	(except	for	death,	per-

manent	or	total	disability	or	retirement),	a&a	agrees	that	
it	 will	 pay	 you	 a	 sum	 equivalent	 to	 (a)	 one	 (1)	 month’s	
salary	computed	as	of	the	date	of	such	termination	if	such	
termination	 takes	 place	 within	 one	 year	 from	 the	 date	
hereof	 or	 (b)	 two	 (2)	 month’s	 salary	 computed	 as	 of	 the	
date	 of	 such	 termination	 if	 such	 termination	 takes	 place	
after	one	year	from	the	date	hereof.

In	 1990,	 pearson	 became	 the	 manager	 of	 a&a’s	 Lincoln,	
Nebraska,	 office	 and	 was	 given	 the	 title	 of	 vice	 president.	 In	
1994,	 he	became	 the	manager	 of	 the	omaha,	Nebraska,	 office	
as	well.	In	1996,	in	anticipation	of	the	merger,	a&a	requested	
that	pearson	sign	a	new	nonsolicitation	agreement	that	expressly	
stated	 it	 was	 assignable	 without	 his	 consent.	 pearson	 declined	
to	sign	this	agreement.

In	1997,	aon	merged	with	a&a.	pearson	continued	to	work	
for	 the	 company	 in	 the	 same	capacity	 and	performed	 the	 same	
duties.	 In	March	2001,	aon	 relieved	pearson	of	his	managerial	

	 aoN	CoNsuLtING	v.	MIDLaNDs	FIN.	beNeFIts	 645

	 Cite	as	275	Neb.	642



646	 275	Nebraska	reports

and	 supervisory	 duties,	 although	 he	 remained	 designated	 as	
a	 vice	 president.	 aon	 corporate	 minutes	 show	 that	 he	 was	
	officially	 designated	 a	 vice	 president	 by	aon’s	 board	 of	 direc-
tors.	 the	 record	 indicates	 that	 over	 200	 aon	 employees	 were	
designated	 as	 “Vice	 presidents”	 and	 that	 approximately	 125	
more	were	“senior	Vice	presidents.”

pearson	 became	 dissatisfied	 with	 his	 employment	 at	 aon,	
and	 in	 the	 summer	 of	 2001,	 he	 sought	 legal	 advice	 regard-
ing	 the	 validity	 of	 the	 nonsolicitation	 agreement.	 His	 attorney	
advised	 him	 that	 the	 agreement	 was	 not	 enforceable	 because	
he	 was	 no	 longer	 employed	 by	a&a,	 but,	 rather,	 by	aon,	 and	
more	 than	 2	 years	 had	 elapsed	 since	 he	 was	 last	 employed	 by	
a&a.	 In	June	or	July	2001,	pearson	contacted	and	met	with	a	
co-owner	of	Midlands,	 a	Lincoln	 firm	engaged	 in	 the	business	
of	 financial	 planning	 and	 employee	 benefits	 programs.	 they	
discussed	 the	 possibility	 of	 pearson’s	 becoming	 employed	 by	
Midlands.	pearson	and	his	aon	coworker	Cathy	Dorenbach	met	
with	the	co-owners	of	Midlands	again	in	July	and	september	to	
discuss	 employment	 opportunities	 at	 Midlands.	 During	 one	 of	
these	 meetings,	 pearson	 showed	 Midlands	 the	 nonsolicitation	
agreement	and	 informed	Midlands	 that	his	attorney	had	opined	
that	 it	 was	 unenforceable.	 Midlands’	 co-owners	 testified	 that	
they	did	not	 recruit	pearson,	nor	did	 they	expect	him	 to	solicit	
former	 aon	 customers	 during	 his	 employment	 at	 Midlands.	
there	 is	 evidence	 that	 the	 sales	goals	which	Midlands	 sets	 for	
its	employees	could	have	been	met	by	pearson	without	solicita-
tion	of	aon	customers.

Dorenbach	 testified	 that	 she	 and	 pearson	 began	 discuss-
ing	 their	 mutual	 unhappiness	 at	 aon	 during	 the	 summer	 of	
2001.	 on	 september	 28,	 2001,	 both	 pearson	 and	 Dorenbach	
resigned	 from	 aon	 and	 joined	 Midlands.	 prior	 to	 resigning,	
both	informed	aon	customers	with	whom	they	worked	that	they	
would	 soon	 be	 leaving	aon.	 In	 some	 instances,	 they	 indicated	
that	 they	would	be	employed	by	Midlands.	either	 just	prior	 to	
or	 immediately	 after	 leaving,	 pearson	 and	 Dorenbach	 helped	
customers	prepare	broker	of	 record	 letters	changing	 those	cus-
tomers’	affiliations	 from	aon	 to	Midlands.	Dorenbach	 testified	
that	she	and	pearson	 independently	made	 the	decision	 to	 leave	
aon,	but	that	after	the	decision	was	made,	they	coordinated	the	



time	and	date	of	their	leaving.	Dorenbach	testified	that	pearson	
was	aware	of	her	plans	to	leave	aon	and	was	aware	that	she	was	
contacting	aon	customers	and	telling	them	of	her	plans	prior	to	
leaving.	 pearson	 admitted	 that	 despite	 this	 knowledge,	 he	 did	
not	inform	anyone	at	aon	of	Dorenbach’s	plans.

as	 employees	 of	 Midlands,	 both	 pearson	 and	 Dorenbach	
were	paid	a	commission	of	50	percent	of	all	revenues	generated.	
ultimately,	12	customers	pearson	had	served	at	aon	transferred	
their	business	to	him	at	Midlands.	approximately	25	other	aon	
customers	 served	 by	 Dorenbach	 also	 transferred	 their	 business	
to	 her	 at	 Midlands.	 by	 January	 2002,	 Midlands’	 management	
was	aware	that	most	of	pearson’s	business	was	being	generated	
from	former	aon	customers.

2. CAse no. s-07-034: Aon v. peArson

aon	 sued	 pearson	 in	 the	 district	 court	 for	 Douglas	 County,	
alleging,	 inter	 alia,	 that	 he	 had	 breached	 the	 nonsolicitation	
agreement	 and	 breached	 his	 fiduciary	 duty.	 pearson	 answered,	
denying	 aon’s	 material	 allegations	 and	 specifically	 alleging	
that	the	nonsolicitation	agreement	was	not	enforceable	by	aon.	
on	 cross-motions	 for	 summary	 judgment,	 the	 district	 court	
determined	 that	 the	 nonsolicitation	 agreement	 was	 valid	 and	
enforceable	as	an	asset	of	a&a	which	became	an	asset	of	aon	
following	the	merger.	the	court	entered	summary	judgment	for	
aon	 on	 the	 issue	 of	 liability	 with	 respect	 to	 claims	 involving	
breach	of	the	agreement.	the	court	entered	summary	judgment	
in	favor	of	pearson	with	respect	to	aon’s	claim	alleging	breach	
of	fiduciary	duty.	the	matter	proceeded	to	a	bench	trial	on	the	
issue	 of	 damages,	 and	 the	 court	 entered	 judgment	 in	 favor	 of	
aon	 in	 the	 amount	 of	 $123,063.	 after	 both	 parties’	 motions	
for	new	trial	and	motions	to	alter	or	amend	the	judgment	were	
overruled,	 pearson	 appealed,	 and	 aon	 cross-appealed.	 that	
matter	is	before	us	as	case	No.	s-07-034.

3. CAse no. s-06-1256: Aon v. midlAnds

aon	 filed	 an	 action	 in	 the	 same	 court	 against	 Midlands,	
alleging	 that	 by	 hiring	 pearson	 with	 knowledge	 of	 the	 nonso-
licitation	agreement,	 it	“unjustifiably	and	intentionally	acted	to	
interfere	with,	 and	 to	 assist	pearson	 to	breach”	 the	 agreement.	
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In	 its	 answer,	 Midlands	 asserted	 a	 general	 denial	 and,	 in	 an	
affirmative	defense,	alleged	that	 it	had	relied	on	pearson’s	rep-
resentation	that	“he	had	received	a	legal	opinion	that	such	Non-
solicitation	 agreement	 was	 no	 longer	 valid	 or	 enforceable.”	
pursuant	 to	 a	 stipulation	 of	 the	 parties,	 the	 court	 consolidated	
the	 case	 with	aon’s	 action	 against	 pearson	 for	 both	 discovery	
and	trial.	at	 the	consolidated	trial,	 the	court	granted	Midlands’	
motion	 for	 a	 directed	 verdict	 at	 the	 close	 of	 aon’s	 evidence	
and	 dismissed	 the	 action.	 aon	 appealed,	 and	 Midlands	 cross-
appealed.	We	moved	 this	appeal	and	case	No.	s-07-034	 to	our	
docket	pursuant	 to	our	 statutory	authority	 to	 regulate	 the	case-
loads	of	the	appellate	courts	of	this	state.1

although	the	two	appeals	were	argued	separately,	we	address	
and	resolve	both	in	this	opinion.

II.	assIGNMeNts	oF	error
In	 case	 No.	 s-07-034,	 pearson	 assigns,	 restated	 and	 con-

solidated,	 that	 the	 trial	 court	 erred	 in	 (1)	 finding	 that	 the	 non-
solicitation	 agreement	 was	 enforceable	 by	 aon,	 (2)	 admitting	
the	opinion	of	aon’s	expert	witness	on	lost	profits,	(3)	calculat-
ing	aon’s	net	lost	profits,	and	(4)	failing	to	allow	it	to	amend	its	
answer	to	conform	to	the	evidence.

on	cross-appeal	 in	 case	No.	s-07-034,	aon	assigns	 that	 the	
trial	court	erred	in	(1)	overruling	its	motion	for	summary	judg-
ment	 on	 the	 claim	 that	pearson	breached	his	 fiduciary	duty	 as	
an	officer	of	aon,	 (2)	dismissing	 its	action	against	pearson	for	
breach	 of	 his	 fiduciary	 duty,	 (3)	 limiting	 its	 evidence	 of	 dam-
ages	to	the	2-year	period	identified	in	the	nonsolicitation	agree-
ment,	and	(4)	calculating	damages	by	counting	certain	expenses	
twice	and	using	 the	wrong	ratio	of	expenses	 to	 revenue	 to	cal-
culate	net	lost	profits.

In	 case	 No.	 s-06-1256,	 aon	 assigns	 that	 the	 district	 court	
erred	in	(1)	sustaining	Midlands’	motion	for	directed	verdict	and	
(2)	sustaining	Midlands’	objection	to	aon’s	evidence	of	damages	
beyond	the	2-year	period	of	the	nonsolicitation	agreement.

on	cross-appeal	in	case	No.	s-06-1256,	Midlands	assigns	that	
the	trial	court	erred	in	(1)	finding	the	nonsolicitation	agreement	

	 1	 see	Neb.	rev.	stat.	§	24-1106(3)	(reissue	1995).



was	 enforceable	 under	 Nebraska	 law	 and	 (2)	 finding	 that	aon	
had	standing	to	enforce	the	nonsolicitation	agreement.

III.	staNDarD	oF	reVIeW
[1,2]	 summary	 judgment	 is	 proper	 when	 the	 pleadings	 and	

evidence	 admitted	 at	 the	 hearing	 disclose	 no	 genuine	 issue	
regarding	 any	material	 fact	 or	 the	ultimate	 inferences	 that	may	
be	drawn	from	those	facts	and	that	 the	moving	party	is	entitled	
to	 judgment	as	a	matter	of	 law.2	 In	 reviewing	a	summary	 judg-
ment,	 an	 appellate	 court	 views	 the	 evidence	 in	 the	 light	 most	
favorable	 to	 the	party	 against	whom	 the	 judgment	was	granted	
and	 gives	 such	 party	 the	 benefit	 of	 all	 reasonable	 inferences	
deducible	from	the	evidence.3

[3,4]	In	a	bench	trial	of	a	law	action,	the	trial	court’s	factual	
findings	 have	 the	 effect	 of	 a	 jury	 verdict	 and	 will	 not	 be	 dis-
turbed	on	appeal	unless	clearly	wrong.4	the	amount	of	damages	
to	be	awarded	is	a	determination	solely	for	 the	fact	finder,	and	
the	fact	finder’s	decision	will	not	be	disturbed	on	appeal	if	it	is	
supported	 by	 the	 evidence	 and	 bears	 a	 reasonable	 relationship	
to	the	elements	of	the	damages	proved.5

[5,6]	a	 directed	 verdict	 is	 proper	 at	 the	 close	 of	 all	 the	 evi-
dence	only	when	 reasonable	minds	 cannot	 differ	 and	 can	draw	
but	 one	 conclusion	 from	 the	 evidence,	 that	 is	 to	 say,	 when	 an	
issue	 should	 be	 decided	 as	 a	 matter	 of	 law.6	the	 party	 against	
whom	 the	 verdict	 is	 directed	 is	 entitled	 to	 have	 every	 contro-
verted	 fact	 resolved	 in	 his	 or	 her	 favor	 and	 to	 have	 the	 benefit	
of	 every	 inference	 which	 can	 reasonably	 be	 drawn	 from	 the	

	 2	 Erickson v. U-Haul Internat.,	274	Neb.	236,	738	N.W.2d	453	(2007);	Glad 
Tidings v. Nebraska Dist. Council,	273	Neb.	960,	734	N.W.2d	731	(2007).

	 3	 Sayah v. Metropolitan Prop. & Cas. Ins. Co.,	273	Neb.	744,	733	N.W.2d	192	
(2007).

	 4	 Magistro v. J. Lou, Inc.,	270	Neb.	438,	703	N.W.2d	887	(2005);	Par 3, Inc. 
v. Livingston,	268	Neb.	636,	686	N.W.2d	369	(2004).

	 5	 Poppe v. Siefker,	 274	 Neb.	 1,	 735	 N.W.2d	 784	 (2007);	 Orduna v. Total 
Constr. Servs.,	271	Neb.	557,	713	N.W.2d	471	(2006).

	 6	 Bellino v. McGrath North,	274	Neb.	130,	738	N.W.2d	434	(2007);	LeRette 
v. American Med. Security,	270	Neb.	545,	705	N.W.2d	41	(2005).
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	evidence.7	 If	 there	 is	any	evidence	which	will	 sustain	a	 finding	
for	the	party	against	whom	the	motion	is	made,	the	case	may	not	
be	decided	as	a	matter	of	law.8

IV.	aNaLysIs

1. enforCeABility of nonsoliCitAtion AGreement

a	legal	issue	common	to	both	cases	is	whether	the	1981	non-
solicitation	agreement	between	pearson	and	a&a	was	enforce-
able	by	aon	following	pearson’s	resignation	in	2001.	to	resolve	
this	 question,	 we	 must	 determine	 (1)	 whether,	 as	 the	 district	
court	held,	 the	agreement	became	an	asset	of	aon	by	virtue	of	
the	merger	with	a&a	and,	if	so,	(2)	whether	the	agreement	was	
reasonable	 with	 respect	 to	 the	 nature	 and	 scope	 of	 the	 restric-
tions	it	imposed	upon	pearson.

(a)	effect	of	Merger
pearson	and	Midlands	argue	that	a&a’s	rights	under	the	non-

solicitation	 agreement	 were	 not	 assignable	 and	 that	 therefore,	
aon	 had	 no	 right	 to	 enforce	 the	 agreement.	 aon	 argues,	 and	
the	 district	 court	 held,	 that	 it	 acquired	 the	 right	 to	 enforce	 the	
agreement	by	operation	of	 law	as	 a	 result	 of	 the	1997	merger.	
the	record	includes	documents	pertaining	to	 the	merger	which	
were	 received	 without	 objection.	the	 “agreement	 and	 plan	 of	
Merger”	expressly	states	that	it	is	to	be	governed	by	the	law	of	
the	 state	 of	 Maryland,	 specifically	 the	 “General	 Corporation	
Law	 of	 the	 state	 of	 Maryland.”	 the	 receipt	 of	 this	 evidence	
placed	 pearson	 on	 notice	 that	 Maryland	 law	 governed	 the	
merger,	 and	 we	 therefore	 take	 judicial	 notice	 of	 the	 law	 of	
that	state.9

the	merger	agreement	specifically	provides	that	the	“[m]erger	
shall	have	the	effects	set	forth	in	section	3-114	of	the	[Maryland	
statutes].”	 under	 that	 statute,	 the	 assets	 of	 each	 party	 to	 the	
merger	 “transfer	 to,	 vest	 in,	 and	 devolve	 on	 the	 successor	

	 7	 Jackson v. Brotherhood’s Relief & Comp. Fund,	273	Neb.	1013,	734	N.W.2d	
739	(2007);	Billingsley v. BFM Liquor Mgmt.,	264	Neb.	56,	645	N.W.2d	791	
(2002).

	 8	 Id.
	 9	 see	Neb.	rev.	stat.	§§	25-12,101	to	25-12,107	(reissue	1995).



without	 further	 act	 or	 deed.”10	 “assets”	 in	 this	 context	 are	
defined	 as	 “any	 tangible,	 intangible,	 real,	 or	 personal	 property	
or	other	 assets,	 including	goodwill	 and	 franchises.”11	although	
no	reported	Maryland	decision	has	applied	these	statutes	to	the	
question	presented	here,	other	state	courts	applying	similar	stat-
utory	language	have	concluded	that	a	covenant	not	to	compete	is	
an	asset	which	is	transferred	to	and	vests	in	the	surviving	entity	
of	a	merger	by	operation	of	law.12	In	UARCO Inc. v. Lam,13	the	
applicable	Hawaii	statute	provided	that	after	a	statutory	merger,	
the	 surviving	 corporation	 possessed	 “‘all	 of	 the	 rights,	 privi-
leges,	 immunities,	 and	 franchises.’”	 the	 court	 held	 that	 under	
this	 statute,	 a	 successor	 corporation	 could	 enforce	 a	 noncom-
petition	agreement	entered	 into	by	 the	corporation	acquired	by	
merger.	the	court	reasoned	that	although	such	agreements	were	
not	 assignable	 under	 Hawaii	 law,	 the	 enforcement	 right	 of	 the	
successor	corporation	passed	by	operation	of	law.

similarly,	in	Corporate Exp. Office Products v. Phillips,14	the	
applicable	statute	provided	that	after	a	merger,	“‘[t]he	title	to	all	
real	estate	and	other	property,	or	any	interest	therein,	owned	by	
each	 corporation	party	 to	 the	merger	 is	 vested	 in	 the	 surviving	
corporation	 without	 reversion	 or	 impairment.’”	 based	 on	 this	
language,	the	court	concluded:

[t]he	surviving	corporation	 in	a	merger	assumes	 the	right	
to	 enforce	 a	 noncompete	 agreement	 entered	 into	 with	
an	 employee	 of	 the	 merged	 corporation	 by	 operation	 of	
law,	 and	no	 assignment	 is	 necessary.	this	 is	 because	 in	 a	
merger,	the	two	corporations	in	essence	unite	into	a	single	
corporate	existence.15

10	 see	Md.	Code	ann.,	Corps.	&	assns.	§	3-114(e)	(LexisNexis	2007).
11	 see	Md.	Code	ann.,	Corps.	&	assns.	§	1-101(d)	(LexisNexis	2007).
12	 UARCO Inc. v. Lam,	 18	 F.	 supp.	 2d	 1116	 (D.	 Haw.	 1998);	 Corporate 

Exp. Office Products v. Phillips,	847	so.	2d	406	 (Fla.	2003);	Alexander & 
Alexander, Inc. v. Koelz,	722	s.W.2d	311	(Mo.	app.	1986).

13	 UARCO Inc. v. Lam, supra	note	12,	18	F.	supp.	2d	at	1122.
14	 Corporate Exp. Office Products v. Phillips, supra note	 12,	 847	 so.	 2d	 at	

413.
15	 Id.	at	414.
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Likewise,	 in	 Alexander & Alexander, Inc. v. Koelz,16	 the	 court	
reasoned	 that	 after	 a	 statutory	 merger,	 the	 surviving	 corpora-
tion	 succeeded	 to	 all	 the	 rights	 and	 liabilities	 of	 the	preceding	
corporation	under	 the	applicable	statutes,	and	thus	 the	survivor	
could	enforce	a	noncompetition	agreement.

pearson	urges	 that	we	follow	the	 reasoning	of	Smith, Bell & 
Hauck	v. Cullins.17	 In	 that	case,	 the	supreme	Court	of	Vermont	
held	 that	 the	 purchaser	 of	 the	 assets	 of	 an	 insurance	 agency	
could	not	enforce	an	agreement	not	to	compete	between	the	for-
mer	owner	and	an	employee.	a	Vermont	statute	provided	that	in	
the	event	of	a	transfer	of	assets	by	sale,	merger,	or	consolidation	
of	 different	 corporate	 entities,	 the	 acquiring	 corporation	 “shall	
possess	 all	 the	 rights,	 privileges	 and	 benefits	 of	 the	 original	
corporation	properly	exercisable	under	the	laws	of	[Vermont].”18	
the	 court	 reasoned	 that	 because	 the	 agreement	 was	 personal	
to	 the	original	parties,	 it	was	 incapable	of	 effective	assignment	
and	 therefore	 not	 “properly	 exercisable”	 by	 the	 new	 owner	
under	 Vermont	 law.	 We	 are	 not	 persuaded	 by	 this	 reasoning,	
primarily	because	the	Vermont	statute	differs	substantially	from	
the	 Maryland	 statute	 which	 governs	 the	 effect	 of	 the	 corporate	
merger	by	which	aon	acquired	a&a.

We	agree	with	those	cases	which	hold,	under	statutes	similar	
to	 Maryland’s,	 that	 a	 covenant	 not	 to	 compete	 is	 an	 asset	 of	 a	
corporation	 which	 passes	 by	 operation	 of	 law	 to	 a	 successor	
corporation	as	 the	 result	of	a	merger,	 regardless	of	whether	 the	
agreement	would	otherwise	be	assignable.	accordingly,	by	vir-
tue	of	 the	merger,	aon	succeeded	 to	a&a’s	right	 to	enforce	 its	
nonsolicitation	agreement	with	pearson.

16	 Alexander & Alexander, Inc. v. Koelz, supra	 note	 12.	 see,	 also,	 Equifax 
Services, Inc. v. Hitz,	 905	 F.2d	 1355,	 1361	 (10th	 Cir.	 1990)	 (holding	
that	 after	 merger,	 surviving	 corporation	 “automatically	 succeeds	 to	 the	
rights	 of	 the	 merged	 corporations	 to	 enforce	 employees’	 covenants	 not	 to	
	compete”).

17	 Smith, Bell & Hauck v. Cullins,	123	Vt.	96,	183	a.2d	528	(1962).
18	 Id. at	 100,	 183	a.2d	 at	 531,	 citing	Vt.	 stat.	ann.	 tit.	 11,	 §§	 161	 and	 165	

(1958).



(b)	scope	and	reasonableness	of	Nonsolicitation	agreement
[7]	 approaching	 the	 issue	 of	 enforceability	 from	 a	 dif-

ferent	 perspective,	 Midlands	 argues	 that	 the	 nonsolicitation	
agreement	 was	 unenforceable	 under	 Nebraska	 law	 because	 it	
imposes	broader	restrictions	than	our	law	permits.	In	determin-
ing	whether	a	covenant	not	to	compete	is	valid,	a	court	consid-
ers	whether	 the	restriction	 is	 (1)	reasonable	 in	 the	sense	 that	 it	
is	not	injurious	to	the	public,	(2)	not	greater	than	is	reasonably	
necessary	 to	 protect	 the	 employer	 in	 some	 legitimate	 interest,	
and	(3)	not	unduly	harsh	and	oppressive	on	the	employee.19

[8-10]	an	employer	has	a	legitimate	business	interest	in	pro-
tection	 against	 a	 former	 employee’s	 competition	 by	 improper	
and	 unfair	 means,	 but	 is	 not	 entitled	 to	 protection	 against	
ordinary	 competition	 from	 a	 former	 employee.20	to	 distinguish	
between	 “ordinary	 competition”	 and	 “unfair	 competition,”	 we	
have	 focused	 on	 an	 employee’s	 opportunity	 to	 appropriate	
the	 employer’s	 goodwill	 by	 initiating	 personal	 contacts	 with	
the	 employer’s	 customers.21	 Where	 an	 employee	 has	 substan-
tial	 personal	 contact	 with	 the	 employer’s	 customers,	 develops	
goodwill	 with	 such	 customers,	 and	 siphons	 away	 the	 goodwill	
under	 circumstances	 where	 the	 goodwill	 properly	 belongs	 to	
the	employer,	the	employee’s	resultant	competition	is	unfair	and	
the	 employer	 has	 a	 legitimate	 need	 for	 protection	 against	 the	
employee’s	competition.22

the	 nonsolicitation	 agreement	 signed	 by	 pearson	 did	 not	
prevent	him	from	engaging	in	“ordinary	competition”	with	aon	
after	leaving	its	employment.	It	only	prevented	him	from	busi-
ness	contacts	with	those	customers	with	whom	he	had	personal	
business	 dealings	 during	 the	 last	 2	 years	 of	 his	 employment	
with	aon.	 the	 agreement	 was	 properly	 focused	 on	 the	 legiti-
mate	purpose	of	protecting	aon’s	goodwill	with	 its	customers.	

19	 Mertz v. Pharmacists Mut. Ins. Co.,	 261	 Neb.	 704,	 625	 N.W.2d	 197	
(2001).

20	 Professional Bus. Servs. v. Rosno,	 256	Neb.	217,	589	N.W.2d	826	 (1999);	
Moore v. Eggers Consulting Co.,	252	Neb.	396,	562	N.W.2d	534	(1997).

21	 see,	 id.; Boisen v. Petersen Flying Serv.,	 222	 Neb.	 239,	 383	 N.W.2d	 29	
(1986).

22	 Id.
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We	 conclude	 that	 the	 nonsolicitation	 agreement	 was	 reason-
able	 in	 the	 sense	 that	 it	 is	 not	 injurious	 to	 the	 public,	 not	
greater	 than	 reasonably	 necessary	 to	 protect	 aon’s	 legitimate	
interest	 in	 retaining	 the	 goodwill	 of	 its	 customers	 with	 whom	
pearson	dealt	personally,	and	not	unduly	harsh	and	oppressive	
on	pearson.	accordingly,	we	conclude	 that	 the	agreement	was	
enforceable	under	Nebraska	law.

(c)	Consideration
Midlands	 also	 argues	 that	 the	nonsolicitation	agreement	was	

invalid	 for	 lack	 of	 consideration.	 It	 notes	 that	 pearson	 was	
already	 employed	 by	 a&a	 when	 he	 signed	 the	 agreement	
and	 that	 he	 did	 not	 receive	 any	 bonus	 or	 additional	 compen-
sation	 for	 doing	 so.	 Midlands	 argues	 that	 pearson’s	 contin-
ued	 employment	 after	 signing	 the	 agreement	did	not	 constitute	
	adequate	consideration.

[11]	 We	 need	 not	 address	 this	 specific	 argument,	 because	
we	 conclude	 that	 the	 nonsolicitation	 agreement	 recites	 other	
consideration.	 Generally,	 sufficient	 consideration	 for	 an	 agree-
ment	will	be	found	if	there	is	some	benefit	to	one	of	the	parties	
or	 a	 detriment	 to	 the	 other.23	 In	 the	 nonsolicitation	 agreement,	
a&a	 undertook	 to	 pay	 severance	 compensation	 in	 the	 event	
that	 pearson	 left	 its	 employment	 for	 reasons	 other	 than	 death,	
disability,	 or	 retirement.	 this	 undertaking	 constituted	 a	 benefit	
to	pearson	and	a	detriment	to	a&a	which	would	not	otherwise	
have	 existed	 in	 their	 employment	 relationship.	 the	 fact	 that	
pearson	 claims	 not	 to	 have	 received	 a	 severance	 payment	 fol-
lowing	termination	does	not	alter	the	fact	that	a&a’s	agreement	
to	 make	 such	 payment	 constituted	 valid	 consideration	 for	 the	
nonsolicitation	agreement.

(d)	summary
For	 the	 reasons	 discussed,	 we	 conclude	 that	 the	 nonsolici-

tation	 agreement	 between	 pearson	 and	 a&a	 was	 valid	 under	
Nebraska	law	and	that	the	right	to	enforce	the	agreement	passed	
to	aon	by	operation	of	 law	when	 it	 acquired	a&a	by	merger.	
It	 is	 undisputed	 that	 almost	 immediately	 upon	 leaving	 aon’s	

23	 Schuelke v. Wilson,	255	Neb.	726,	587	N.W.2d	369	(1998).



employment,	pearson	became	employed	by	Midlands	and	solic-
ited	business	 from	aon	customers	with	whom	he	had	personal	
business	 dealings	 within	 the	 last	 2	 years	 of	 his	 employment	
with	aon.	accordingly,	 the	 district	 court	 did	 not	 err	 in	 grant-
ing	partial	 summary	 judgment	 in	 favor	of	aon	as	 to	pearson’s	
liability	for	breach	of	the	nonsolicitation	agreement.

2. dAmAGes

both	pearson	and	aon	assign	error	with	respect	to	aspects	of	
the	 district	 court’s	 calculation	 of	 damages.	 because	 the	 issues	
are	interrelated,	we	address	them	together.

(a)	General	principles
[12-14]	 Certain	 general	 principles	 apply	 to	 aon’s	 claimed	

loss	 of	 profits	 resulting	 from	 pearson’s	 breach	 of	 the	 non-
solicitation	 agreement.	 In	 a	 breach	 of	 contract	 case,	 the	 ulti-
mate	 objective	 of	 a	 damages	 award	 is	 to	 put	 the	 injured	 party	
in	 the	 same	 position	 the	 injured	 party	 would	 have	 occupied	 if	
the	 contract	 had	 been	 performed,	 that	 is,	 to	 make	 the	 injured	
party	whole.24	one	injured	by	a	breach	of	contract	is	entitled	to	
recover	 all	 its	 damages,	 including	 the	 gains	 prevented	 as	 well	
as	 the	 losses	 sustained,	 provided	 the	 damages	 are	 reasonably	
certain	 and	 such	 as	 might	 be	 expected	 to	 follow	 the	 breach.25	
While	damages	need	not	be	proved	with	mathematical	certainty,	
neither	can	they	be	established	by	evidence	which	is	speculative	
and	conjectural.26

(b)	Damages	Limited	to	2-year	period
aon	 assigns	 error	 to	 the	 district	 court’s	 determination	 that	

evidence	 regarding	 damages	 allegedly	 incurred	 more	 than	 2	
years	 after	 pearson’s	 breach	 of	 the	 nonsolicitation	 agreement	
would	 be	 speculative	 and	 irrelevant	 and,	 therefore,	 inadmis-
sible.	 In	 response	 to	 this	 ruling,	 aon	 made	 an	 offer	 of	 proof	

24	 Nebraska Nutrients v. Shepherd,	 261	 Neb.	 723,	 626	 N.W.2d	 472	 (2001);	
Ruble v. Reich,	259	Neb.	658,	611	N.W.2d	844	(2000).

25	 Nebraska Nutrients v. Shepherd,	supra	note	24;	Gagne v. Severa,	259	Neb.	
884,	612	N.W.2d	500	(2000).

26	 J.D. Warehouse v. Lutz & Co.,	263	Neb.	189,	639	N.W.2d	88	(2002);	Home 
Pride Foods v. Johnson,	262	Neb.	701,	634	N.W.2d	774	(2001).
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	establishing	 that	aon	 has	 retained	 95	 percent	 of	 its	 customers	
each	 year	 since	 2001	 and	 that	 the	 losses	 caused	 by	 pearson’s	
breach	 could	 be	 expected	 to	 occur	 at	 least	 through	 the	 year	
2005.	 the	 district	 court	 again	 ruled	 that	 evidence	 of	 damages	
beyond	 the	 2-year	 period	 was	 speculative	 and	 inadmissible.	 It	
sustained	 pearson’s	 objection	 to	 an	 offer	 of	 evidence	 showing	
aon’s	claimed	lost	profits	in	the	years	2004	to	2006.

[15]	 a	 trial	 court	 has	 the	 discretion	 to	 determine	 the	 rele-
vancy	 and	 admissibility	 of	 evidence,	 and	 such	 determinations	
will	not	be	disturbed	on	appeal	unless	 they	constitute	an	abuse	
of	 that	 discretion.27	 pearson	 would	 have	 been	 free	 to	 solicit	
business	from	aon	customers	after	 the	2-year	restricted	period,	
and	 there	 is	 evidence	 in	 the	 record	 that	 customers	 can	 change	
brokers	 whenever	 they	 choose	 to	 do	 so,	 without	 prior	 notice.	
We	conclude	 that	 the	district	 court	 did	not	 abuse	 its	 discretion	
in	holding	that	evidence	of	lost	profits	beyond	the	2-year	period	
was	speculative	and,	therefore,	irrelevant	and	inadmissible.

(c)	testimony	of	Dennis	r.	Hein
Dennis	r.	Hein	is	a	certified	public	accountant	who	testified	

as	an	expert	witness	on	behalf	of	aon.	pearson	assigns	error	by	
the	district	court	 in	overruling	his	motion	 in	 limine	and	receiv-
ing,	 over	 pearson’s	 foundational	 objections,	 Hein’s	 opinions	
with	regard	to	lost	profits.

Hein	 testified	 that	 he	 reviewed	 aon’s	 financial	 documents	
for	 the	 years	 2000	 to	 2002.	 He	 attempted	 to	 determine	 what	
revenues	 were	 taken	 away	 by	 pearson	 during	 2002	 and	 2003	
and	 what	 effect	 expenses	 had	 on	 those	 revenues.	 In	 calculat-
ing	 expenses,	 he	 focused	 on	 those	 that	 he	 opined	 would	 vary	
directly	with	the	production	of	business,	including	items	such	as	
entertainment,	 lodging,	 travel,	 public	 relations,	 postage,	 office	
supplies,	 and	 printing.	 He	 found	 that	 aon’s	 average	 expense	
ratio	 for	 these	 variable	 items	 in	 the	 years	 2000	 to	 2002	 was	
3.72	percent	of	its	revenues.	to	be	conservative,	he	rounded	this	
figure	up	to	6	percent.

27	 Karel v. Nebraska Health Sys.,	274	Neb.	175,	738	N.W.2d	831	(2007);	Green 
Tree Fin. Servicing v. Sutton,	264	Neb.	533,	650	N.W.2d	228	(2002).



to	 calculate	 the	 revenue	 lost	 when	 the	aon	 customers	 fol-
lowed	 pearson	 to	 Midlands,	 Hein	 looked	 at	 aon’s	 average	
growth	 rate	 of	 4.76	 percent	 in	 the	 years	 2000	 to	 2002.	 He	
rounded	 that	 number	 down	 to	 4	 percent,	 and	 then	 multiplied	
the	 total	 revenues	 generated	 to	aon	 in	 2001	 by	 the	 customers	
pearson	 took	 to	 Midlands	 by	 that	 percentage.	after	 determin-
ing	this	sum,	he	subtracted	6	percent	to	represent	the	additional	
expenses	aon	 would	 have	 incurred	 in	 generating	 the	 revenue.	
His	 calculation	 resulted	 in	 a	 net	 lost	 profit	 to	aon	 in	 2002	 of	
$199,683.	Hein	conducted	a	similar	analysis	for	2003	and	deter-
mined	that	the	2003	lost	profits	were	$207,671.	Hein’s	opinions	
with	respect	to	lost	profits	were	based	upon	a	reasonable	degree	
of	professional	certainty	as	a	certified	public	accountant.

on	 cross-examination,	 Hein	 testified	 that	 in	 performing	 his	
calculations,	 he	 considered	 all	 of	 aon’s	 actual	 expenses.	 He	
essentially	 stated	 that	aon’s	 fixed	 costs	 would	 have	 remained	
the	 same	 with	 respect	 to	 the	 additional	 revenue,	 because	aon	
had	employees	 capable	of	handling	 the	 increased	 revenue	vol-
ume.	 thus,	 Hein	 reasoned	 that	 the	 only	 additional	 expenses	
aon	 would	 have	 incurred	 in	 generating	 the	 income	 were	
those	 that	 he	 identified	 as	 accounting	 for	 6	 percent	 of	 the	
	revenue	generated.

[16,17]	pearson	 argues	 that	 the	 trial	 court	 failed	 to	properly	
perform	its	“gatekeeper”	function	and	that	Hein’s	methodology	
was	 suspect	because	he	 failed	 to	 include	all	 relevant	 expenses.	
We	held	in	City of Lincoln v. Realty Trust Group28	that	not	every	
attack	 on	 expert	 testimony	 amounts	 to	 a	 claim	 under	 Daubert 
v. Merrell Dow Pharmaceuticals, Inc.,29	 and	 Schafersman v. 
Agland Coop.30	pearson’s	motion	 in	 limine	and	objections	dur-
ing	 trial	 did	 not	 raise	 a	 Daubert/Schafersman	 issue.	 What	
pearson	 really	 is	 asserting	 is	 an	 attack	 on	 the	 factual	 basis	 of	
the	 opinion,	 a	 criticism	 that	 goes	 to	 its	 weight,	 not	 its	 admis-
sibility.	the	admission	of	 expert	 testimony	 is	ordinarily	within	

28	 City of Lincoln v. Realty Trust Group,	 270	 Neb.	 587,	 705	 N.W.2d	 432	
(2005).

29	 Daubert v. Merrell Dow Pharmaceuticals, Inc.,	 509	 u.s.	 579,	 113	 s.	 Ct.	
2786,	125	L.	ed.	2d	469	(1993).

30	 Schafersman v. Agland Coop,	262	Neb.	215,	631	N.W.2d	862	(2001).
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the	 trial	 court’s	discretion,	and	 its	 ruling	will	be	upheld	absent	
an	abuse	of	discretion.31	We	conclude	that	 the	district	court	did	
not	 err	 in	 receiving	 Hein’s	 opinions	 regarding	 damages	 over	
pearson’s	objections.

(d)	Calculation	of	Damage	award
both	 pearson	 and	 aon	 assign	 error	 to	 the	 district	 court’s	

determination	 that	 aon	 sustained	 damages	 in	 the	 amount	 of	
$123,063.	additional	portions	of	 the	 record	bear	on	our	 review	
of	this	issue.

to	 rebut	 Hein’s	 testimony,	 pearson	 offered	 the	 expert	 tes-
timony	 of	 David	 C.	 riley,	 also	 a	 certified	 public	 accountant.	
riley	 disagreed	 with	 Hein’s	 methodology	 and	 opined	 that	 the	
proper	 method	 of	 calculating	 damages	 was	 to	 consider	 aon’s	
percentage	increase	in	expenses	during	the	years	2000	to	2002.	
according	to	riley,	Hein	did	not	follow	generally	accepted	prin-
ciples	of	accounting	and	 failed	 to	properly	calculate	aon’s	 lost	
profits.	riley	calculated	that	in	the	years	2001	to	2003,	aon	had	
an	average	net	profit	percent	of	6.57	percent.	When	he	applied	
that	percentage	to	the	revenues	lost	by	aon,	he	determined	that	
aon’s	lost	profits	“attributable	to”	pearson	were	$28,457.

pearson	 testified	at	 trial	 that	no	more	 than	80	percent	of	 the	
revenue	he	generated	for	Midlands	in	2002	and	2003	came	from	
former	aon	customers.	He	had	earlier	testified	in	his	deposition	
that	 approximately	 75	 percent	 of	 the	 revenue	 came	 from	aon	
customers.	 evidence	 was	 received,	 without	 objection,	 detailing	
the	 amount	 of	 compensation	 pearson	 received	 from	 Midlands	
in	 the	 years	 2001	 to	 2003.	 an	 exhibit	 was	 received	 without	
objection	 which	 purported	 to	 show	 the	 revenue	 generated	 by	
pearson	for	Midlands	with	respect	to	the	customers	pearson	had	
formerly	serviced	at	aon.

In	its	order	of	judgment,	the	district	court	found	that	the	“best	
evidence”	 of	 revenues	 actually	 lost	 to	 aon	 due	 to	 pearson’s	
actions	 was	 pearson’s	 “testimony	 relative	 to	 his	 commissions	
while	at	Midlands.”	the	court	 therefore	“reject[ed]	opinions	of	
the	 experts	 of	 the	 parties	 as	 to	 projected	 lost	 revenues	 and/or	

31	 In re Trust of Rosenberg,	 273	 Neb.	 59,	 727	 N.W.2d	 430	 (2007);	 Ford v. 
Estate of Clinton,	265	Neb.	285,	656	N.W.2d	606	(2003).



profits.”	 However,	 the	 court	 expressly	 accepted	 Hein’s	 opinion	
that	aon	would	have	incurred	additional	expenses	servicing	the	
customers	and	that	those	expenses	would	equal	6	percent	of	the	
gross	revenues	generated	by	pearson.	the	court	also	specifically	
found	 that	as	of	 January	1,	2002,	aon	had	sufficient	personnel	
to	service	the	customers	that	pearson	took	to	Midlands.

the	 district	 court	 then	 calculated	 lost	 profits	 in	 a	 manner	
that	 differed	 from	 either	 method	 used	 by	 the	 parties’	 experts.	
the	 court	 first	 determined	 the	 actual	 revenues	 lost	 to	aon.	 It	
reached	 this	 sum	 by	 multiplying	 pearson’s	 actual	 compensa-
tion	for	the	years	2002	and	2003	by	2,	based	on	the	undisputed	
evidence	 that	 pearson	 was	 paid	 50	 percent	 of	 all	 revenues	 he	
generated.	 then,	 the	 court	 multiplied	 this	 sum	 by	 80	 percent,	
based	 on	 pearson’s	 testimony	 that	 approximately	 80	 percent	
of	 the	 revenue	 he	 generated	 at	 Midlands	 came	 from	 former	
aon	customers.

the	 court	 then	 multiplied	 the	 revenues	 lost	 by	 6	 percent	 to	
determine	 what	 additional	 expenses	 would	 have	 been	 incurred	
in	 generating	 those	 revenues.	 once	 these	 numbers	 were	 deter-
mined,	 the	 court	 (1)	 added	 the	 additional	 revenues	 into	 the	
actual	operating	 revenues	 for	aon	 for	 the	year	 in	question,	 (2)	
added	the	additional	expenses	into	the	actual	expenses	incurred	
by	aon	 for	 the	 year	 in	 question,	 and	 (3)	 determined	 what	 the	
profit/expense	 ratio	 was	 for	 the	 year	 in	 question.	after	 deter-
mining	this	ratio,	the	court	applied	it	to	the	additional	revenues	
generated	 by	 pearson	 and	 arrived	 at	 a	 lost	 profit	 figure	 of	
$53,958	 for	 2002	 and	 a	 figure	 of	 $92,141	 for	 2003.	 because	
the	nonsolicitation	agreement	would	have	expired	in	september	
2003,	 the	 court	 reduced	 the	 2003	 amount	 by	 25	 percent	 and	
concluded	that	aon’s	total	lost	profits	were	$123,063.

both	 aon	 and	 pearson	 assert	 that	 the	 trial	 court	 erred	 in	
its	 calculations.	 pearson	 argues	 that	 Hein’s	 6-percent	 variable	
expense	estimate	was	not	based	on	 the	evidence,	and	aon	con-
tends	 that	 the	 court	 erred	 in	 accessing	 the	 6-percent	 variable	
twice.	We	conclude	 that	neither	 is	correct.	there	 is	evidence	 in	
the	 record	 to	 support	 Hein’s	 conclusion	 that	 aon	 would	 only	
have	 incurred	an	additional	6	percent	 in	“variable”	expenses	 in	
generating	 the	 additional	 revenue.	 Hein	 gave	 a	 reasoned	 basis	
for	 his	 calculations,	 and	 the	 district	 court	 explicitly	 found	 that	
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aon	had	personnel	in	place	to	service	the	additional	revenue	so	
that	no	allocation	needed	to	be	made	for	items	such	as	salary	and	
benefits.	based	upon	our	review	of	the	record,	we	find	no	merit	
in	 pearson’s	 argument	 that	 the	 district	 court	 improperly	 calcu-
lated	expenses	in	arriving	at	its	finding	of	lost	net	profits.

[18]	there	is	no	precise	formula	for	determining	lost	profits,	
and	 the	 only	 requirement	 in	 Nebraska	 is	 that	 the	 calculation	
be	 supported	 by	 some	 financial	 data	 which	 would	 permit	 an	
estimate	 of	 the	 actual	 loss	 to	 be	 made	 with	 reasonable	 certi-
tude	 and	 exactness.32	We	 conclude	 that	 the	 record	 is	 sufficient	
to	 support	 the	 method	 of	 calculating	 damages	 utilized	 by	 the	
district	court.

3. BreACH of fiduCiAry duty ClAim

In	 its	 cross-appeal	 in	 case	 No.	 s-07-034,	 aon	 assigns	 and	
argues	 that	 the	 district	 court	 erred	 in	 granting	 summary	 judg-
ment	in	favor	of	pearson	on	aon’s	claim	that	pearson	breached	
his	 fiduciary	 duty	 as	 an	 officer	 of	aon	 and	 in	 dismissing	 that	
claim.	 aon	 contends	 that	 pearson	 breached	 fiduciary	 duties	
of	 good	 faith	 and	 loyalty	 because	 he	 failed	 to	 alert	 aon	 to	
Dorenbach’s	plans	to	leave	her	employment	with	aon	and	solicit	
some	of	 its	 customers	on	behalf	 of	Midlands.	 In	aon’s	 second	
amended	 petition,	 it	 alleged	 that	 pearson	 planned	 both	 his	 and	
Dorenbach’s	 departure	 from	 aon	 “in	 such	 a	 manner	 so	 as	 to	
solicit	 and	 divert	 customers	 of	 [aon]	 prior	 to	 their	 termina-
tion	 from	 employment.”	 the	 record	 is	 clear	 that	 these	 alleged	
breaches	 could	 not	 have	 occurred	 any	 earlier	 than	 June	 2001,	
as	 that	 is	 the	 date	 that	 pearson	 and	 Dorenbach	 first	 discussed	
leaving	their	positions	at	aon.	the	district	court	did	not	disclose	
its	reasons	for	granting	pearson’s	motion	for	summary	judgment	
on	this	issue.

[19-21]	 aon’s	 brief	 relies	 exclusively	 on	 Nebraska	 law.	 In	
Nebraska,	 an	officer	must	 comply	with	 all	 applicable	 fiduciary	
duties	when	dealing	with	the	corporation	and	its	shareholders.33	
Nominal	 corporate	 officers,	 with	 no	 management	 authority,	

32	 see	Home Pride Foods v. Johnson,	supra	note	26.
33	 see,	Trieweiler v. Sears,	268	Neb.	952,	689	N.W.2d	807	(2004);	Anderson 

v. Bellino,	265	Neb.	577,	658	N.W.2d	645	(2003).



	generally	 do	 not	 owe	 fiduciary	 duties	 to	 the	 corporation.34	
However,	 “an	 officer	 who	 participates	 in	 management	 of	 the	
corporation,	 exercising	 some	 discretionary	 authority,	 is	 a	 fidu-
ciary	of	the	corporation	as	a	matter	of	law.”35

pearson	 became	 a	 vice	 president	 of	 a&a	 in	 1990	 and	
assumed	management	duties	at	 that	 time,	which	 included	man-
agement	 of	 the	 company’s	 Lincoln	 office	 and	 later	 the	 omaha	
office	as	well.	His	duties	 included	supervising	 sales	personnel,	
developing	budgets,	 and	hiring	and	 firing	employees.	after	 the	
merger	of	a&a	and	aon	in	1997,	pearson	was	designated	as	a	
vice	president	of	aon	by	 the	company’s	board	of	directors.	He	
initially	 performed	 the	 same	 management	 duties	 for	 aon.	 In	
March	2001,	aon	relieved	pearson	of	all	managerial	duties,	but	
he	retained	the	title	of	vice	president.

the	alleged	breaches	of	pearson’s	fiduciary	duty	all	occurred	
after	March	2001.	thus,	assuming	that	he	owed	fiduciary	duties	
to	aon	at	the	time	he	exercised	managerial	discretion,	the	issue	
before	us	is	whether	his	fiduciary	obligation	continued	when	his	
managerial	duties	ceased.	restated,	the	question	is,	Was	pearson	
a	 fiduciary	when	he	 retained	 the	 title	of	a	corporate	officer	but	
no	longer	exercised	discretionary	management	authority?

there	 is	 little	 legal	 authority	 on	 this	 issue.	 one	 court	 has	
adopted	 the	 general	 rule	 that	 once	 a	 fiduciary	 duty	 exists,	 it	
does	 not	 cease	 when	 managerial	 duties	 cease,	 noting	 “[e]ven	
when	an	officer	 loses	power	or	authority,	 that	officer	still	owes	
a	fiduciary	duty	to	the	corporation.	to	divest	himself	or	herself	
of	 the	 duty,	 the	 officer	 must	 resign	 the	 office.”36	 We	 find	 this	
rule	 unpersuasive	 for	 two	 reasons.	 First,	 the	 authority	 cited	 in	

34	 3	 William	 Meade	 Fletcher,	 Fletcher	 Cyclopedia	 of	 the	 Law	 of	 private	
Corporations	§	837.50	(perm.	ed.,	rev.	vol.	2002	&	Cum.	supp.	2007).	see	
Neb.	 rev.	 stat.	 §	 21-2099	 (reissue	 1997).	 see,	 also,	 GAB v. Lindsey & 
Newsom Claim Services,	83	Cal.	app.	4th	409,	99	Cal.	rptr.	2d	665	(2000),	
disapproved on other grounds,	Reeves v. Hanlon,	33	Cal.	4th	1140,	95	p.3d	
513,	17	Cal.	rptr.	3d	289	(2004).

35	 GAB v. Lindsey & Newsom Claim Services, supra note 34,	83	Cal.	app.	4th	
at	420-21,	99	Cal.	rptr.	2d	at	672.	see,	§	21-2099;	3	Fletcher,	supra	note	
34.

36	 GAB v. Lindsey & Newsom Claim Services, supra note	34,	83	Cal.	app.	4th	
at	421,	99	Cal.	rptr.	2d	at	673.

	 aoN	CoNsuLtING	v.	MIDLaNDs	FIN.	beNeFIts	 661

	 Cite	as	275	Neb.	642



662	 275	Nebraska	reports

support	 of	 this	 rule	 does	 not	 involve	 corporate	 officers	 and	 is	
distinguishable	from	the	instant	case.37	second,	the	stated	ration-
ale	 for	 the	 rule	 is	 the	agency	principle	of	 apparent	 authority,	 a	
principle	that	is	not	at	issue	in	the	instant	case.38

We	are	more	persuaded	by	decisions	from	other	jurisdictions	
holding	 that	 the	 existence	 of	 a	 fiduciary	 duty	 of	 an	 officer	 in	
a	 closely	 held	 corporation	 “depends	 on	 the	 ability	 to	 exercise	
the	 status	 which	 creates	 it.”39	these	 courts	 conclude	 that	 when	
a	 corporate	 officer	 loses	 managerial	 responsibilities,	 the	 cor-
responding	fiduciary	duty	ceases	to	exist.40	although	aon	is	not	
a	 closely	 held	 corporation,	 we	 find	 that	 this	 rule	 is	 applicable	
to	the	facts	of	the	instant	case	and	is	consistent	with	§	21-2099.	
pearson	 exercised	 low-level,	 local	 management	 authority	 in	 a	
large	 corporation.	 this	 authority	 was	 taken	 away	 from	 him	 in	
March	2001,	 and	at	 that	point,	he	was	 simply	one	of	hundreds	
of	aon	vice	presidents.	at	the	time	of	pearson’s	alleged	breach,	
he	 had	 no	 involvement	 in	 the	 management	 and	 operation	 of	
the	 corporation	 beyond	 his	 own	 production.	 We	 conclude	 that	
pearson	owed	no	 fiduciary	duty	 to	aon	at	 the	 time	 the	 alleged	
breach	of	the	duty	occurred,	and	thus	the	district	court	properly	
granted	summary	judgment	in	his	favor	on	this	claim.

4. tortious interferenCe witH Business relAtionsHip

[22]	 In	 case	 No.	 s-06-1256,	 aon	 contends	 that	 the	 district	
court	erred	in	directing	a	verdict	in	favor	of	Midlands	on	aon’s	
claim	 that	 Midlands	 tortiously	 interfered	 with	 its	 contract	 with	
pearson.	to	succeed	on	a	claim	for	 tortious	 interference	with	a	

37	 Rader v. Thrasher,	57	Cal.	2d	244,	368	p.2d	360,	18	Cal.	rptr.	736	(1962)	
(referencing	duties	owed	by	attorney	 to	 client	 after	 client	 expresses	disap-
proval	of	 attorney’s	 actions);	Vai v. Bank of America,	 56	Cal.	2d	329,	364	
p.2d	247,	15	Cal.	rptr.	71	(1961)	(holding	spouses	owe	reciprocal	fiduciary	
duties	with	 respect	 to	undivided	community	property);	Sime v. Malouf,	 95	
Cal.	app.	2d	82,	212	p.2d	946	(1949)	(holding	cojoint	venturers	owed	each	
other	fiduciary	duties).

38	 see	GAB v. Lindsey & Newsom Claim Services, supra	note	34.
39	 J Bar H, Inc. v. Johnson,	822	p.2d	849,	861	 (Wyo.	1991)	 (emphasis	omit-

ted).	 see	 Voss Engineering v. Voss Industries,	 134	 Ill.	 app.	 3d	 632,	 481	
N.e.2d	63,	89	Ill.	Dec.	711	(1985).

40	 Id.



business	 relationship	 or	 expectancy,	 a	 plaintiff	 must	 prove	 (1)	
the	existence	of	a	valid	business	relationship	or	expectancy,	(2)	
knowledge	 by	 the	 interferer	 of	 the	 relationship	 or	 expectancy,	
(3)	 an	 unjustified	 intentional	 act	 of	 interference	 on	 the	 part	 of	
the	 interferer,	 (4)	 proof	 that	 the	 interference	 caused	 the	 harm	
sustained,	 and	 (5)	 damage	 to	 the	 party	 whose	 relationship	 or	
expectancy	was	disrupted.41

We	have	concluded	that	the	nonsolicitation	agreement	between	
aon	 and	 pearson	 was	 valid	 and	 enforceable,	 and	 there	 is	 no	
dispute	 that	 representatives	 of	 Midlands	 were	 made	 aware	 of	
the	 agreement	 prior	 to	 hiring	 pearson	 in	 september	 2001.	 by	
January	 2002	 at	 the	 latest,	 Midlands	 knew	 that	 pearson	 was	
soliciting	 business	 on	 its	 behalf	 from	 customers	 he	 had	 served	
while	 employed	 by	aon.	 the	 key	 issue	 is	 whether	 the	 district	
court	erred	in	determining	that	there	was	no	evidence	to	support	
a	 finding	 that	 Midlands’	 hiring	 and	 continued	 employment	 of	
pearson	with	 such	knowledge	constituted	an	“unjustified	 inten-
tional	act	of	interference.”

[23]	 Factors	 to	 consider	 in	 determining	 whether	 interfer-
ence	 with	 a	 business	 relationship	 is	 “improper”	 include:	 (1)	
the	nature	of	the	actor’s	conduct,	(2)	the	actor’s	motive,	(3)	the	
interests	of	 the	other	with	which	 the	actor’s	conduct	 interferes,	
(4)	 the	 interests	 sought	 to	 be	 advanced	 by	 the	 actor,	 (5)	 the	
social	 interests	 in	protecting	 the	 freedom	of	action	of	 the	actor	
and	 the	 contractual	 interests	 of	 the	 other,	 (6)	 the	 proximity	 or	
remoteness	of	the	actor’s	conduct	to	the	interference,	and	(7)	the	
relations	between	the	parties.42

“the	 issue	 in	 each	 case	 is	 whether	 the	 interference	 is	
improper	 or	 not	 under	 the	 circumstances;	 whether,	 upon	
a	 consideration	 of	 the	 relative	 significance	 of	 the	 fac-
tors	 involved,	 the	 conduct	 should	 be	 permitted	 without	
liability,	 despite	 its	 effect	 of	 harm	 to	 another.	 the	 deci-
sion	 therefore	 depends	 upon	 a	 judgment	 and	 choice	 of	
values	 in	each	 situation.	this	section	 states	 the	 important	
factors	 to	 be	 weighed	 against	 each	 other	 and	 balanced	 in	

41	 see	 Macke v. Pierce,	 266	 Neb.	 9,	 661	 N.W.2d	 313	 (2003),	 citing	 Huff v. 
Swartz,	258	Neb.	820,	606	N.W.2d	461	(2000).

42	 Macke v. Pierce, supra note	41.
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arriving	 at	 a	 judgment;	 but	 it	 does	 not	 exhaust	 the	 list	 of	
	possible	factors.”43

[24]	In	 this	case,	 it	 is	clear	 that	pearson	contacted	Midlands	
about	 employment	 and	 that	 Midlands	 neither	 solicited	 nor	
recruited	 pearson.	 pearson	 informed	 Midlands	 of	 the	 non-
solicitation	 agreement,	 but	 at	 the	 same	 time,	 he	 told	 Midlands	
that	 his	 attorney	 had	 given	 him	 an	 opinion	 that	 the	 agreement	
was	 unenforceable.	 It	 is	 undisputed	 that	 Midlands	 did	 not	
expect	 or	 require	 pearson	 to	 solicit	 customers	 he	 had	 served	
while	 employed	by	aon	 and	 that	 he	 likely	 could	have	met	 the	
Midlands’	production	expectations	without	doing	so.	From	this	
record,	the	most	that	can	be	said	is	that	Midlands	hired	an	expe-
rienced	 individual	 who	 sought	 employment	 and	 relied	 in	 good	
faith	upon	his	representation	that,	according	to	his	attorney,	his	
nonsolicitation	agreement	with	a	prior	employer	was	unenforce-
able.	 In	 order	 to	 be	 actionable,	 interference	 with	 a	 business	
relationship	 must	 be	 both	 intentional	 and	 unjustified.44	 based	
upon	 our	 review	 of	 the	 record,	 we	 conclude	 that	 the	 district	
court	did	not	err	in	determining	that	aon	presented	no	evidence	
to	 support	 a	 reasonable	 inference	 that	 Midlands	 intentionally	
and unjustifiably	 interfered	 with	 its	 contractual	 relationship	
with	pearson.

V.	CoNCLusIoN
For	 the	 reasons	 discussed,	 we	 affirm	 the	 judgment	 of	 dis-

missal	 in	case	No.	s-06-1256.	In	case	No.	s-07-034,	we	affirm	
the	 award	 of	 damages	 in	 favor	 of	 aon	 and	 affirm	 the	 partial	
summary	judgment	in	favor	of	pearson.

Affirmed.

43	 Huff v. Swartz, supra	note	41,	258	Neb.	at	829,	606	N.W.2d	at	468,	quoting	
restatement	(second)	of	torts	§	767,	comment	b.	(1979).

44	 see	Huff v. Swartz,	supra note	41.



first nAtionAl BAnk of unAdillA, Countryside 
BAnk, AppellAnt, v. JACk d. Betts, Appellee.

748	N.W.2d	76

Filed	May	9,	2008.				No.	s-07-023.

	 1.	 Courts: Appeal and Error.	the	district	 court	and	higher	appellate	courts	gener-
ally	review	appeals	from	the	county	court	for	error	appearing	on	the	record.

	 2.	 ____:	 ____.	When	 a	 district	 court	 reverses	 a	 county	 court’s	 judgment	 and	 enters	
findings,	 a	 higher	 appellate	 court	 still	 reviews	 the	 county	 court’s	 judgment	 for	
errors	appearing	on	the	record.

	 3.	 Judgments: Appeal and Error.	When	reviewing	a	judgment	for	errors	appearing	
on	the	record,	the	inquiry	is	whether	the	decision	conforms	to	the	law,	is	supported	
by	competent	evidence,	and	is	neither	arbitrary,	capricious,	nor	unreasonable.

	 4.	 ____:	 ____.	 In	 instances	 when	 an	 appellate	 court	 is	 required	 to	 review	 cases	 for	
error	appearing	on	 the	record,	questions	of	 law	are	nonetheless	 reviewed	de	novo	
on	the	record.

	 5.	 Contracts: Guaranty: Debtors and Creditors: Words and Phrases. a	guaranty	
is	 a	 contract	 by	 which	 the	 guarantor	 promises	 to	 make	 payment	 if	 the	 principal	
debtor	defaults.

	 6.	 Contracts: Guaranty: Appeal and Error. to	determine	the	obligations	of	a	guar-
antor,	an	appellate	court	relies	on	general	principles	of	contract	and	guaranty	law.

	 7.	 Contracts: Guaranty: Intent.	because	a	guaranty	is	a	contract,	it	must	be	under-
stood	 in	 light	 of	 the	 parties’	 intentions	 and	 the	 circumstances	 under	 which	 the	
guaranty	was	given.

	 8.	 Guaranty: Liability.	When	the	meaning	of	a	guaranty	is	ascertained,	or	its	terms	
are	 clearly	defined,	 the	 liability	of	 the	guarantor	 is	 controlled	 absolutely	by	 such	
meaning	and	limited	to	the	precise	terms.

	 9.	 Contracts: Guaranty: Liability.	the	liability	of	a	guarantor	is	not	to	be	enlarged	
beyond	the	strict	terms	of	the	contract.

10.	 Contracts: Guaranty.	a	 guaranty,	 as	 any	 other	 contract,	 must	 be	 interpreted	 by	
reference	 to	 the	 entire	 document,	 with	 meaning	 and	 effect	 given	 to	 every	 part	 of	
the	guaranty	whenever	possible.

appeal	 from	 the	 District	 Court	 for	 Nemaha	 County,	 dAniel 
e. BryAn, Jr.,	 Judge,	on	appeal	 thereto	 from	 the	County	Court	
for	Nemaha	County,	Curtis l. mAsCHmAn,	 Judge.	 Judgment	of	
District	 Court	 affirmed	 in	 part	 and	 in	 part	 reversed,	 and	 cause	
remanded	with	directions.

David	 Watermeier,	 of	 Morrow,	 poppe,	 otte	 &	 Watermeier,	
p.C.,	L.L.o.,	for	appellant.

angelo	M.	Ligouri,	of	Ligouri	Law	office,	for	appellee.

	 FIrst	Nat.	baNk	oF	uNaDILLa	v.	betts	 665

	 Cite	as	275	Neb.	665



666	 275	Nebraska	reports

HeAviCAn,	 C.J.,	 wriGHt,	 Connolly,	 GerrArd,	 stepHAn,	
mCCormACk,	and	miller-lermAn,	JJ.

wriGHt,	J.
Nature	oF	Case

the	 First	 National	 bank	 of	 unadilla,	 Countryside	 bank	
(bank),	 sought	 a	 judgment	 against	 Jack	 D.	 betts,	 based	 on	
a	 guaranty	 Jack	 signed	 for	 a	 loan	 made	 to	 his	 son,	 brad	 M.	
betts.	 the	 Nemaha	 County	 Court	 entered	 judgment	 in	 favor	
of	 the	 bank.	 Jack	 appealed	 to	 the	 district	 court	 for	 Nemaha	
County,	 which	 reversed	 the	 judgment	 of	 the	 county	 court.	the	
bank	appeals.

sCope	oF	reVIeW
[1,2]	 the	 district	 court	 and	 higher	 appellate	 courts	 gener-

ally	 review	 appeals	 from	 the	 county	 court	 for	 error	 appearing	
on	 the	 record.	 Stover v. County of Lancaster,	 271	 Neb.	 107,	
710	N.W.2d	84	(2006).	When	a	district	court	 reverses	a	county	
court’s	 judgment	 and	 enters	 findings,	 a	 higher	 appellate	 court	
still	reviews	the	county	court’s	judgment	for	errors	appearing	on	
the	 record.	 Thomas Lakes Owners Assn. v. Riley,	 9	 Neb.	app.	
359,	612	N.W.2d	529	(2000).

[3,4]	 When	 reviewing	 a	 judgment	 for	 errors	 appearing	 on	
the	 record,	 the	 inquiry	 is	whether	 the	decision	conforms	 to	 the	
law,	 is	 supported	 by	 competent	 evidence,	 and	 is	 neither	 arbi-
trary,	 capricious,	 nor	 unreasonable.	 Stover, supra.	 However,	 in	
instances	when	an	appellate	court	is	required	to	review	cases	for	
error	appearing	on	 the	 record,	questions	of	 law	are	nonetheless	
reviewed	de	novo	on	the	record.	Id.

FaCts
brad	received	a	loan	for	$6,200	from	the	bank	in	November	

1995.	at	the	time,	brad	did	not	own	real	estate	or	have	adequate	
assets	 to	 secure	 the	 loan,	 and	 Jack	 signed	 a	 guaranty	 for	 it.	
on	 april	 27,	 1996,	 brad	 renewed	 the	 loan	 in	 the	 amount	 of	
$7,668.63,	 and	 Jack	 signed	 a	 guaranty	 for	 the	 renewal	 of	 the	
loan.	brad	renewed	the	loan	for	a	second	time	on	July	21,	1998,	
in	 the	 amount	 of	 $11,951.71.	 the	 loan,	 referred	 to	 as	 “Note	
#8026,”	 indicated	 that	 the	 security	 for	 the	 loan	 was	 a	 1988	



Dodge	 pickup	 and	 a	 1988	 Ford	 Mustang.	 the	 guaranty	 Jack	
signed	for	Note	#8026	is	the	subject	of	this	action.

on	May	8,	2000,	brad	and	his	wife,	elizabeth	r.	betts,	took	
out	 a	 loan	 from	 the	 bank	 in	 the	 amount	 of	 $3,900.	 the	 loan,	
referred	 to	 as	 “Note	 #9200,”	 was	 not	 a	 renewal	 and	 was	 not	
guaranteed	 by	 Jack.	 brad	 and	 elizabeth	 were	 employed,	 and	
their	combined	annual	income	was	$52,880.

on	 May	 15,	 2000,	 brad	 and	 elizabeth	 were	 issued	 “Note	
#9224”	 in	 the	 amount	 of	 $19,418.26.	the	 note	 was	 a	 renewal	
of	Notes	#8026	and	#9200	and	was	secured	by	a	deed	of	 trust	
in	 a	 house	 in	Lincoln,	Nebraska.	the	note	 included	$5,636.74	
owed	on	Note	#8026,	$6,751.51	of	new	funds,	$3,911.75	owed	
on	 Note	 #9200,	 and	 $3,118.26	 for	 credit	 disability	 and	 joint	
credit	life	insurance.

brad	 testified	 that	 the	bank’s	vice	president,	bruce	Hassler,	
had	 told	 him	 a	 guaranty	 from	 Jack	 was	 not	 needed	 for	 Note	
#9224	 because	 there	 was	 enough	 equity	 in	 the	 house	 and	
because	brad	and	elizabeth	were	both	employed.	Hassler	pre-
pared	a	financial	statement	which	indicated	brad	and	elizabeth	
had	 a	 net	 worth	 of	 $23,568.	 brad	 testified	 that	 Hassler	 sug-
gested	 that	 Note	 #8026	 from	 July	 1998	 and	 Note	 #9200	 from	
May	8,	2000,	be	combined	because	 there	was	sufficient	equity	
in	 the	home	and	 the	parties	were	 employed.	the	deed	of	 trust	
and	second	mortgage	on	 the	house	were	 the	collateral	used	by	
the	 bank	 for	 Note	 #9224.	 brad	 stated	 that	 Hassler	 said	 brad	
and	 elizabeth	 could	 demonstrate	 creditworthiness	 based	 on	
their	income	and	equity.	

on	 December	 17,	 2003,	 the	 bank	 received	 notification	 that	
brad	 and	 elizabeth’s	 house	 in	 Lincoln	 was	 to	 be	 offered	 at	 a	
trustee’s	sale.	after	the	bank	received	no	funds	from	the	sale	of	
the	house,	it	sought	to	collect	from	Jack	based	on	the	guaranty	he	
signed	for	Note	#8026	in	1998.	the	bank	alleged	that	Jack	owed	
$11,951.71	plus	interest	from	and	after	august	8,	2002,	the	last	
date	the	bank	received	a	payment	from	brad.	the	bank	claimed	
that	brad	and	elizabeth’s	failure	to	make	payments	constituted	a	
breach	of	Notes	#8026	and	#9224	and	the	personal	guaranty.

In	 his	 answer,	 Jack	 asserted	 that	 the	 obligation	 under	
Note	 #8026	 was	 terminated	 by	 Note	 #9224	 and	 that	 Note	
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#9224	 was	 based	 on	 brad	 and	 elizabeth’s	 assets,	 income,	
and	creditworthiness.

at	 trial	 in	 the	 county	 court,	 Hassler	 testified	 that	 Jack	 had	
previously	 signed	guaranties	 for	brad	which	had	been	 required	
because	the	collateral	of	the	two	vehicles	given	by	brad	was	not	
of	 sufficient	 value	 to	 cover	 the	 loans.	 Hassler	 stated	 that	 Note	
#8026	 renewed	 a	 prior	 note	 and	 included	 credit	 for	 $2,445.96	
paid	 on	 a	 prior	 loan.	 Note	 #9200	 was	 a	 bridge	 loan	 and	 was	
not	an	addition	to	or	an	extension	of	Note	#8026.	He	said	Note	
#9224	renewed	Notes	#8026	and	#9200	and	included	additional	
funds	 of	 $6,751.51.	 Hassler	 said	 Note	 #9224	 was	 intended	 to	
pay	 for	 home	 improvements	 to	 brad	 and	 elizabeth’s	 house	
in	Lincoln.

Hassler	 testified	 that	 at	 the	 time	 Note	 #9224	 was	 executed,	
neither	 brad	 nor	 elizabeth	 met	 the	 bank’s	 standard	 of	 credit-
worthiness.	 Hassler	 claimed	 the	 bank	 required	 that	 the	 1998	
guaranty	 on	 Note	 #8026	 executed	 by	 Jack	 remain	 in	 place	
because	brad	had	been	slow	to	pay	on	prior	notes	and	there	was	
not	enough	collateral	when	the	bank	was	“in	second	position	on	
the	house”	due	 to	an	existing	mortgage.	Hassler	 said	brad	and	
elizabeth	never	met	 the	bank’s	 standard	of	 creditworthiness	 to	
authorize	 a	 new	 loan	 without	 a	 guaranty.	 Hassler	 testified	 that	
by	 March	 2000,	 brad	 had	 “corrected	 his	 overdrawn	 account.”	
Hassler	said	that	 to	determine	whether	 to	grant	Note	#9224,	he	
prepared	and	 relied	on	a	 financial	 statement	based	on	 informa-
tion	 provided	 by	 brad	 and	 elizabeth.	 the	 bank	 understood	
that	 brad	 planned	 to	 make	 improvements	 to	 the	 house	 which	
would	place	 the	bank	 in	 a	 better	 position.	Hassler	 said	 that	 of	
the	$19,000	loaned	to	brad	and	elizabeth,	Jack	had	guaranteed	
$12,000,	so	the	bank	was	at	risk	for	$7,000.

Jack	 testified	 that	 he	 guaranteed	 three	 loans	 between	 brad	
and	the	bank—in	November	1995,	april	1996,	and	July	1998.	
He	 did	 not	 know	 the	 terms	 and	 conditions	 of	 the	 July	 1998	
loan	 before	 he	 executed	 the	 personal	 guaranty.	 on	 previous	
	occasions,	the	bank	had	always	asked	him	to	sign	a	new	guar-
anty	 to	go	 along	with	 a	new	note,	 but	when	Notes	#9200	 and	
#9224	 were	 issued	 in	 May	 2000,	 no	 one	 from	 the	 bank	 con-
tacted	 him.	 He	 said	 it	 was	 the	 bank’s	 prior	 practice	 to	 notify	
him	 when	 brad	 renewed	 a	 loan.	 He	 was	 not	 informed	 that	



the	 bank	 intended	 to	 extend	 the	 guaranty	 on	 Note	 #8026	 to	
Notes	 #9200	 and	 #9224,	 and	 he	 took	 no	 action	 to	 revoke	 the	
1998	guaranty.

the	county	court	found	that	the	guaranty	for	Note	#8026	was	
an	absolute	unconditional	continuing	guaranty,	which	continued	
unless	 revoked	or	until	 full	payment	was	made	and	all	of	brad	
and	 elizabeth’s	 indebtedness	 was	 discharged.	 the	 court	 found	
that	 brad	 and	 elizabeth	 did	 not	 meet	 the	 bank’s	 standard	 of	
creditworthiness	when	they	executed	Note	#9224.

In	 entering	 judgment	 for	 the	 bank,	 the	 county	 court	 found	
that	the	guaranty	executed	by	Jack	on	Note	#8026	was	extended	
by	 Note	 #9224.	the	 court	 found	 that	 a	 default	 on	 Note	 #9224	
occurred	on	December	17,	2003,	when	a	notice	of	trustee’s	sale	
was	issued.	the	court	held	that	Jack	had	not	taken	any	action	to	
revoke	 the	 1998	 guaranty	 and	 that	 he	 was	 therefore	 still	 liable	
on	the	guaranty.

the	 county	 court	 concluded	 that	 the	 bank	 was	 entitled	 to	
judgment	 on	 the	 limit	 of	 the	 guaranty	 in	 the	 principal	 sum	 of	
$11,951.71	 plus	 interest	 at	 the	 rate	 specified	 in	 Note	 #9224	 of	
101⁄2	 percent	 from	and	after	 the	 last	payment	date	of	august	8,	
2002,	for	a	total	of	$5,081.61	as	of	august	25,	2006.	Judgment	
was	 entered	 for	 the	 bank	 in	 the	 total	 sum	 of	 $17,033.32	 with	
interest	to	accrue	on	the	principal	until	paid	in	full.

Jack	 appealed	 to	 the	 district	 court.	the	 court	 found	 that	 the	
guaranty	 signed	 by	 Jack	 was	 not	 ambiguous	 or	 vague	 and	 that	
it	 was	 an	 absolute	 and	 unconditional	 guaranty	 to	 the	 bank	 of	
the	 full	 and	 prompt	 payment	 when	 due	 of	 Note	 #8026,	 dated	
July	21,	1998,	and	any	extensions,	renewals,	or	replacements	of	
it.	 However,	 contrary	 to	 the	 county	 court’s	 finding,	 the	 district	
court	found	that	the	guaranty	continued	only	until	there	was	full	
payment	 and	 discharge	 of	 the	 indebtedness	 evidenced	 in	 Note	
#8026,	its	extensions,	renewals,	or	replacements.

the	 district	 court	 concluded	 that	 under	 the	 terms	 of	 the	
guaranty,	 the	 indebtedness	 guaranteed	 by	 Jack	 did	 not	 include	
any	 obligations	 entered	 into	 between	 brad	 and	 elizabeth	 and	
the	 bank	 after	 brad	 and	 elizabeth	 met	 the	 bank’s	 standard	
of	 creditworthiness.	 this	 standard	 was	 based	 upon	 brad	 and	
elizabeth’s	 own	 assets	 and	 income.	 the	 court	 opined	 that	 the	
	indebtedness	 guaranteed	 by	 Jack	 would	 not	 extend	 to	 Note	
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#9224	if	brad	and	elizabeth	met	 the	bank’s	standard	of	credit-
worthiness	when	Note	#9224	was	 issued,	 even	 though	 it	was	a	
renewal	of	Note	#8026.

the	district	court	found	that	the	bank	failed	to	prove	that	brad	
and	elizabeth	did	not	meet	the	bank’s	standard	of	creditworthi-
ness	and	 that	 it	was	clear	error	 for	 the	county	court	 to	 so	 find.	
the	district	 court	 concluded	 that	 this	 failure	 required	a	 finding	
that	 the	 indebtedness	 created	 by	 Note	 #9224	 was	 not	 subject	
to	Jack’s	guaranty.	 It	 reversed	 the	decision	of	 the	county	court,	
entered	judgment	for	Jack	and	against	 the	bank,	and	remanded	
the	case	to	the	county	court	for	further	proceedings.

assIGNMeNts	oF	error
the	 bank	 assigns	 as	 error:	 the	 district	 court	 erred	 and	

abused	 its	discretion	(1)	 in	 finding	 that	 the	bank	failed	 to	pro-
vide	 sufficient	 evidence	 to	 show	 that	 brad	 did	 not	 qualify	 for	
the	May	15,	2000,	note	on	his	own	creditworthiness	and	(2)	 in	
holding	 that	 Jack	 was	 no	 longer	 liable	 under	 the	 terms	 of	 the	
guaranty	because	the	bank	failed	to	sufficiently	define	its	stan-
dard	of	creditworthiness.

aNaLysIs
the	 issue	 in	 this	 case	 is	 framed	 by	 the	 terms	 of	 the	 written	

guaranty	 signed	 by	 Jack	 on	 July	 21,	 1998.	 Jack	 guaranteed	 to	
the	bank	the	payment	of	Note	#8026	and	any	extensions,	renew-
als,	or	replacements	referred	to	as	“indebtedness.”	the	guaranty	
provided	 that	 the	 term	 “indebtedness”	 shall	 not	 include	 “any	
obligations	entered	into	between	borrower	and	Lender	after	the	
date”	 of	 the	 guaranty,	 including	 any	 extensions,	 renewals,	 or	
replacements	 of	 such	 obligations	 “for	 which	 borrower	 meets	
the	 Lender’s	 standard	 of	 creditworthiness	 based	 on	 borrower’s	
own	assets	and	income	without	the	addition	of	a	guaranty.”	the	
guaranty	stated:

No	act	or	 thing	need	occur	 to	establish	 the	 liability	of	 the	
[guarantor],	 and	 no	 act	 or	 thing,	 except	 full	 payment	 and	
discharge	 of	 all	 indebtedness,	 shall	 in	 any	 way	 exoner-
ate	 the	 [guarantor]	 or	 modify,	 reduce,	 limit	 or	 release	 the	
liability	of	the	[guarantor].

.	.	.	.



.	 .	 .	the	liability	of	the	[guarantor]	shall	be	limited	to	a	
principal	 amount	 of	 $11,951.71	 .	 .	 .	 plus	 accrued	 interest	
thereon	.	.	.	.

as	framed	by	the	terms	of	the	guaranty,	 the	issue	is	whether	
brad	 and	 elizabeth	 were	 creditworthy	 at	 the	 time	 they	 signed	
Note	#9224.	 If	brad	and	elizabeth	were	creditworthy,	we	must	
consider	whether	Note	#9224	absolved	Jack	of	any	of	the	liabil-
ity	described	in	the	guaranty.

[5-10]	a	guaranty	is	a	contract	by	which	the	guarantor	prom-
ises	to	make	payment	if	 the	principal	debtor	defaults.	NEBCO, 
Inc. v. Adams,	 270	 Neb.	 484,	 704	 N.W.2d	 777	 (2005).	 to	
determine	 the	obligations	of	 the	guarantor,	 this	 court	 relies	on	
general	 principles	 of	 contract	 and	 guaranty	 law.	 Id.	 because	 a	
guaranty	is	a	contract,	it	must	be	understood	in	light	of	the	par-
ties’	intentions	and	the	circumstances	under	which	the	guaranty	
was	given.	Id. When	the	meaning	of	a	guaranty	 is	ascertained,	
or	its	terms	are	clearly	defined,	the	liability	of	the	guarantor	is	
controlled	 absolutely	 by	 such	 meaning	 and	 limited	 to	 the	 pre-
cise	terms.	Eagle Run Square II v. Lamar’s Donuts Internat.,	15	
Neb.	app.	972,	740	N.W.2d	43	(2007),	citing	Knox v. Cook,	233	
Neb.	387,	446	N.W.2d	1	(1989).	the	liability	of	the	guarantor	is	
not	to	be	enlarged	beyond	the	strict	terms	of	the	contract.	Eagle 
Run Square II, supra,	 citing	 In re Estate of Fischer,	 227	 Neb.	
722,	419	N.W.2d	860	(1988).	a	guaranty,	as	any	other	contract,	
must	 be	 interpreted	 by	 reference	 to	 the	 entire	 document,	 with	
meaning	 and	 effect	 given	 to	 every	 part	 of	 the	 guaranty	 when-
ever	possible.	Knox,	supra.

BrAd And elizABetH met stAndArd of CreditwortHiness

the	guaranty	provided	 that	 the	 standard	of	 creditworthiness	
was	 to	 be	 based	 on	 brad’s	 “own	 assets	 and	 income	 without	
the	 addition	of	 a	guaranty.”	there	was	no	 further	definition	of	
creditworthiness.	 the	 bank’s	 own	 financial	 statement	 showed	
that	 brad	 and	 elizabeth	 had	 sufficient	 net	 worth	 to	 cover	 the	
debt	owed	 to	 the	bank.	the	bank	also	 took	a	deed	of	 trust	on	
the	home	owned	by	brad	and	elizabeth.

based	on	the	financial	statement	prepared	by	the	bank,	brad	
and	elizabeth’s	net	worth	exceeded	the	amount	of	the	new	loan.	
the	 financial	 statement	 showed	 that	 brad	 and	 elizabeth	 had	 a	
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net	worth	of	$23,568.	His	annual	income	was	$30,000,	and	hers	
was	 $22,880.	 according	 to	 the	 financial	 statement,	 the	 home	
had	 a	 fair	 market	 value	 of	 $77,000	 subject	 to	 a	 first	 mortgage	
of	 $63,500.	the	new	note,	 #9224,	 included	$9,550	of	 previous	
debt	 which	 was	 included	 on	 the	 liability	 side	 of	 the	 financial	
statement.	 In	 effect,	 the	 bank	 was	 lending	 brad	 and	 elizabeth	
approximately	$10,000	in	new	money.

We	conclude	that	the	county	court	was	clearly	wrong	in	find-
ing	 that	 brad	 and	 elizabeth	 did	 not	 meet	 the	 bank’s	 standard	
of	 creditworthiness.	 the	 guaranty	 limited	 its	 creditworthiness	
requirement	to	the	assets	and	income	of	the	borrower,	and	there	
is	no	evidence	to	support	the	conclusion	that	brad	was	not	credit-
worthy.	the	couple’s	net	worth	exceeded	the	amount	of	the	new	
loan,	and	about	one-half	of	 the	existing	debt	was	already	 listed	
on	the	liability	side	of	the	financial	statement.

on	 appeal,	 the	 bank	 argues	 that	 its	 determination	 of	 credit-
worthiness	is	a	subjective	standard	which	the	bank	can	employ.	
It	 asserts	 that	 “late	 payments	 and	 encumbrances	 are	 necessary	
factors	 in	 determining	 a	 borrower’s	 assets	 and	 income.”	 brief	
for	appellant	at	14.	However,	the	guaranty	itself	did	not	provide	
that	 the	bank	could	subjectively	determine	a	borrower’s	credit-
worthiness.	the	guaranty	specifically	stated	that	the	standard	of	
creditworthiness	 was	 based	 on	 the	 borrower’s	 own	 assets	 and	
income	without	the	addition	of	a	guaranty.

based	 on	 this	 language,	 if	 the	 assets	 and	 income	 of	 the	
borrowers,	 brad	 and	 elizabeth,	 demonstrated	 creditworthiness,	
no	 guaranty	 would	 be	 needed.	 the	 bank	 prepared	 a	 financial	
statement	 for	 brad	 and	 elizabeth	 that	 showed	 their	 net	 worth	
to	 be	 more	 than	 the	 amount	 of	 the	 note.	 In	 addition,	 the	 note	
included	prior	loan	amounts	that	were	also	listed	as	liabilities	in	
the	financial	statement.	thus,	brad	and	elizabeth	demonstrated	
their	creditworthiness.

liABility of JACk As GuArAntor

Having	 determined	 that	 brad	 and	 elizabeth	 were	 creditwor-
thy	at	the	time	they	signed	Note	#9224,	we	proceed	to	consider	
whether	the	note	released	Jack	from	all	liability.



When	 Note	 #9224	 was	 signed,	 $5,636.74	 remained	 on	 Note	
#8026,	 which	 was	 subject	 to	 Jack’s	 guaranty.	 If	 brad	 and	
elizabeth	 were	 not	 creditworthy	 when	 Note	 #9224	 was	 exe-
cuted,	 Jack’s	 liability	 on	 the	guaranty	would	have	 increased	 to	
the	 guaranty’s	 limit	 of	 $11,951.71	 principal,	 plus	 all	 interest	
that	 accrued	 thereon.	 the	 county	 court	 determined	 that	 Jack’s	
liability	had	been	 increased	 to	$11,951.71	by	Note	#9224,	 and	
it	entered	judgment	accordingly.

the	 question	 is	 whether	 Note	 #9224,	 which	 included	
$5,636.74	 of	 existing	 indebtedness	 covered	 by	 the	 guaranty,	
extinguished	 Jack’s	 liability	 because	 all	 new	 indebtedness	 was	
based	 upon	 brad	 and	 elizabeth’s	 creditworthiness.	 the	 guar-
anty	 provided	 that	 if	 brad	 entered	 into	 subsequent	 obligations	
for	which	he	was	creditworthy,	 then	such	obligations	were	not	
included	as	indebtedness	of	the	guaranty.

We	conclude	that	Note	#9224	did	not	relieve	Jack	of	liability	
for	 the	$5,636.74	which	existed	under	 the	guaranty	at	 the	 time	
Note	 #9224	 was	 executed.	 any	 new	 indebtedness	 would	 not	
be	 Jack’s	 responsibility	 under	 the	 guaranty	 because	 brad	 and	
elizabeth	 were	 creditworthy.	 the	 guaranty	 was	 not	 subject	 to	
any	 subsequent	 indebtedness	 for	 which	 brad	 met	 the	 bank’s	
standard	of	creditworthiness.

However,	 the	 guaranty	 also	 provided	 that	 no	 act	 except	
full	 payment	 and	 discharge	 of	 all	 indebtedness	 shall	 release	
Jack’s	liability	under	the	guaranty.	at	the	time	Note	#9224	was	
executed,	existing	indebtedness	of	$5,636.74	had	not	been	paid.	
thus,	 although	 no	 new	 indebtedness	 was	 subject	 to	 the	 guar-
anty,	Note	#9224	did	not	discharge	the	existing	liability.

If	 we	 were	 to	 conclude	 that	 Note	 #9224	 eliminated	 all	
liability	 under	 the	 guaranty,	 as	 the	 district	 court	 so	 deter-
mined,	 we	 would	 have	 to	 ignore	 the	 provision	 of	 the	 guar-
anty	 stating	 that	 no	 act	 except	 full	 payment	 and	 discharge	 of	
all	 indebtedness	 shall	 release	 the	 liability	 of	 the	 guarantor.	
the	 indebtedness	 of	 $5,636.74	 has	 not	 been	 paid,	 and	 Jack	
remains	 liable	 for	 this	 amount	 plus	 accrued	 interest	 on	 such	
principal	 amount.	 Note	 #9224	 did	 not	 increase	 the	 amount	 of	
the	 existing	 indebtedness,	 but	 $5,636.74	 is	 still	 subject	 to	 the	
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	guaranty,	and	as	 to	 this	part	of	 the	debt,	 the	bank	may	look	 to	
Jack	for	payment.

CoNCLusIoN
the	 judgment	of	 the	district	court	 is	affirmed	 in	part	and	 in	

part	reversed,	and	the	cause	is	remanded	with	directions	to	enter	
judgment	 in	 favor	of	 the	bank	and	against	 Jack	 in	 the	amount	
of	$5,636.74	plus	interest	from	august	8,	2002.
 Affirmed in pArt, And in pArt reversed 
 And remAnded witH direCtions.

Good sAmAritAn Coffee CompAny, A neBrAskA 
CorporAtion, Appellee, v. lArue distriButinG, 
inC., A neBrAskA CorporAtion, doinG Business 

As lArue Coffee, et Al., AppellAnts.
748	N.W.2d	367

Filed	May	9,	2008.				No.	s-07-300.

	 1.	 Arbitration and Award.	 Whether	 a	 stay	 of	 proceedings	 should	 be	 granted	 and	
arbitration	required	is	a	question	of	law.

	 2.	 Judgments: Appeal and Error.	 When	 reviewing	 questions	 of	 law,	 an	 appellate	
court	 has	 an	 obligation	 to	 resolve	 the	 questions	 independently	 of	 the	 conclusion	
reached	by	the	trial	court.

	 3.	 Arbitration and Award: Waiver: Appeal and Error.	the	legal	determination	of	
waiver	of	arbitration	is	reviewed	de	novo,	and	the	factual	findings	underlying	that	
ruling	are	reviewed	for	clear	error.

	 4.	 Federal Acts: Arbitration and Award: Contracts.	 the	 Federal	arbitration	act	
applies	to	contracts	evidencing	a	transaction	involving	commerce.

	 5.	 Federal Acts: Arbitration and Award: Intent: Words and Phrases. the	phrase	
“evidencing	 a	 transaction”	 in	 the	 Federal	 arbitration	 act	 has	 been	 construed	 to	
include	 transactions	 involving	 interstate	commerce	even	where	 the	parties	did	not	
contemplate	an	interstate	commerce	connection.

	 6.	 Arbitration and Award: Waiver: Presumptions: Intent.	 a	 waiver	 defense	
raised	in	the	context	of	prior	litigation-	related	activity	is	presumed	to	be	decided	
by	a	court,	 rather	 than	an	arbitrator.	and	shifting	of	 this	 issue	 to	an	arbitrator	 is	
only	proper	where	 there	 is	 clear	 and	unmistakable	 evidence	of	 such	 an	 intent	 in	
the	parties’	arbitration	agreement.

	 7.	 Arbitration and Award: Waiver.	there	is	a	liberal	federal	policy	favoring	arbitra-
tion;	nevertheless,	the	right	to	arbitration	may	be	waived.

	 8.	 ____:	____.	a	party	seeking	arbitration	may	be	 found	 to	have	waived	 its	 right	 to	
arbitration	if	it	(1)	knew	of	an	existing	right	to	arbitration,	(2)	acted	inconsistently	
with	that	right,	and	(3)	prejudiced	the	other	party	by	these	inconsistent	acts.



appeal	from	the	District	Court	for	Douglas	County:	mArlon 
A. polk,	Judge.	affirmed.

John	C.	Nimmer	and	Michael	t.	Levy	for	appellants.

Mark	 a.	 Weber	 and	 kylie	 a.	 Wolf,	 of	 Walentine,	 o’toole,	
McQuillan	&	Gordon,	for	appellee.

HeAviCAn,	 C.J.,	 wriGHt,	 Connolly,	 GerrArd,	 stepHAn,	
mCCormACk,	and	miller-lermAn,	JJ.

GerrArd,	J.
Good	 samaritan	 Coffee	 Company	 (Good	 samaritan)	 filed	 a	

complaint	 against	 the	 defendants,	 alleging	 breach	 of	 contract	
and	 tortious	 interference	with	a	business	 relationship.	the	con-
tract	at	issue	contained	an	arbitration	clause.	More	than	3	years	
after	 Good	 samaritan	 filed	 its	 original	 complaint,	 the	 defen-
dants	 filed	 a	 motion	 to	 stay	 the	 case	 and	 compel	 arbitration.	
the	 district	 court	 denied	 the	 defendants’	 motion,	 finding	 that	
the	defendants	had	waived	 their	 right	 to	 arbitration	by	 actively	
litigating	 the	 present	 case.	the	 primary	 issue	 presented	 in	 this	
appeal	 is	 whether	 the	 question	 of	 waiver	 based	 on	 litigation	
activity	 should	be	decided	by	 a	 court	 or	 an	 arbitrator.	because	
the	district	court	correctly	determined	that	this	particular	waiver	
question	should	be	decided	by	a	court	rather	 than	an	arbitrator,	
we	affirm.

FaCts
Good	samaritan	is	located	in	omaha	and	Fremont,	Nebraska,	

and	 is	 involved	 in	 the	 distribution	 of	 “green”	 or	 unprocessed	
coffee	 beans.	 Good	 samaritan	 entered	 into	 several	 “‘Green	
Coffee	 Contracts’”	 with	 Larue	 Distributing,	 Inc.,	 doing	 busi-
ness	as	Larue	Coffee,	wherein	Good	samaritan	agreed	 to	pro-
vide	coffee	beans	to	Larue	Distributing.

the	record	reflects	that	in	order	for	Good	samaritan	to	meet	
the	 requirements	 of	 these	 contracts,	 it	 must	 “purchase	 .	 .	 .	
green,	 raw,	 unprocessed	 coffee	 beans	 from	 sources	 outside	 of	
the	 continental	 united	 states”	 and	 have	 the	 beans	 shipped	 to	
Nebraska.	 once	 Good	 samaritan	 receives	 the	 beans,	 the	 beans	
are	 “roasted,	 blended[,]	 processed[,]	 and	 packaged	 and	 sold	 to	
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Larue	Coffee,”	which	in	turn	sells	 the	products	 to	various	cus-
tomers	in	other	states.

each	 of	 the	 “‘Green	 Coffee	 Contracts’”	 contained	 a	 pro-
vision	 incorporating	 the	 terms	 and	 conditions	 of	 a	 separate	
contract	 entitled	 “Green	 Coffee	 association	 Contract	 terms	
and	 Conditions.”	 this	 latter	 contract	 contains	 a	 section	 relat-
ing	 to	 the	arbitration	of	disputes.	the	 section	provides	 in	 rele-
vant	part:

all	 controversies	 relating	 to,	 in	 connection	 with,	 or	
arising	out	of	this	contract	.	 .	 .	shall	be	settled	by	arbitra-
tion	 in	 accordance	with	 the	 “rules	of	arbitration”	of	 the	
Green	Coffee	association	.	.	.	.	arbitration	is	the	sole	rem-
edy	hereunder,	and	it	shall	be	held	in	accordance	with	the	
law	 of	 New	york	 state,	 and	 judgment	 of	 any	 award	 may	
be	entered	in	the	courts	of	that	state,	or	in	any	other	court	
of	competent	jurisdiction.

With	 regard	 to	 “time	Limits	 for	arbitration,”	 the	 contract	 pro-
vides	that	“[a]ll	technical arbitrations must	be	filed	within	one	
(1)	year	of	the	date	that	the	controversy	arose.”

In	a	letter	dated	May	28,	2002,	Larue	Distributing	terminated	
its	 relationship	with	Good	samaritan.	on	December	16,	 2003,	
Good	 samaritan	 filed	 a	 complaint	 against	 Larue	 Distributing;	
Midwest	 Custom	 roasting,	 Inc.;	 and	 Verlyn	 L’Heureux	 and	
Mark	 Wunderlich,	 individuals	 who	 are	 principals	 in	 Larue	
Distributing	 and	 Midwest	 Custom	 roasting	 (collectively	
Larue).	 In	 its	 complaint,	 Good	 samaritan	 alleged	 breach	 of	
contract	 and	 tortious	 interference	 with	 a	 business	 relationship.	
on	april	7,	2004,	Good	samaritan	filed	an	amended	complaint,	
attaching	the	terms-and-conditions	contract.

Larue	 filed	 an	 answer	 and	 counterclaim	 on	 May	 10,	 2004,	
and	 filed	 an	 amended	 answer	 and	 counterclaim	 on	 March	 6,	
2006.	Larue	did	not	assert	the	right	to	compel	arbitration	as	an	
affirmative	defense	in	either	of	its	answers.	In	its	counterclaim,	
Larue	sought	a	 judgment	against	Good	samaritan	for	$19,000	
that	Good	samaritan	allegedly	owed	Larue.	on	January	5,	2007,	
nearly	3	years	after	Good	samaritan	filed	its	original	complaint,	
Larue	filed	a	motion	to	stay	trial	and	compel	arbitration.

at	 the	 hearing	 on	 Larue’s	 motion	 to	 stay	 trial	 and	 compel	
arbitration,	 counsel	 for	Larue	asked	 the	court	 “to	 take	 judicial	



notice	 of	 the	 pleadings	 in	 this	 matter”	 and	 of	 the	 exhibits	
attached	to	the	pleadings.	In	response,	the	judge	stated	that

the	[c]ourt	will	also	note	 that	at	a	motion	for	partial	sum-
mary	 judgment	 [hearing,]	 the	 [c]ourt	 took	 judicial	 notice	
of	the	[c]ourt	file	at	that	time,	including	the	pleadings;	and	
therefore,	 to	 the	 extent	 .	 .	 .	 a	 record	 is	 being	 made,	 the	
[c]ourt	will	again	take	judicial	notice	of	the	[c]ourt	file.

Following	 the	hearing,	 the	district	court	entered	an	order	deny-
ing	Larue’s	motion	to	stay	trial	and	compel	arbitration.

In	so	doing,	the	court	found	that	a	court,	rather	than	an	arbi-
trator,	 had	 authority	 to	 determine	 whether	 a	 party	 has	 waived	
its	right	to	arbitration.	the	court	then	determined	that	under	the	
facts	of	this	case,	Larue	had	waived	its	right	to	arbitration.	the	
court	 noted	 that	 since	 the	 time	 Good	 samaritan	 filed	 its	 com-
plaint,	 Larue	 had	 exchanged	 pleadings,	 filed	 a	 counterclaim,	
engaged	 in	 years	 of	 discovery,	 and	 filed	 and	 received	 a	 ruling	
on	 its	 own	 motion	 for	 partial	 summary	 judgment.	 the	 court	
explained	 that	Larue’s	conduct	 in	 this	case	evidenced	Larue’s	
“intent	to	litigate	this	matter	before	the	[c]ourt	in	lieu	of	arbitra-
tion.”	Larue	appealed.

assIGNMeNt	oF	error
Larue’s	 sole	 assignment	 of	 error	 is	 that	 the	 district	 court	

erred	in	denying	its	motion	to	stay	trial	and	compel	arbitration.

staNDarD	oF	reVIeW
[1,2]	 Whether	 a	 stay	 of	 proceedings	 should	 be	 granted	 and	

arbitration	required	is	a	question	of	law.1	When	reviewing	ques-
tions	of	law,	this	court	has	an	obligation	to	resolve	the	questions	
independently	of	the	conclusion	reached	by	the	trial	court.2

	 1	 Kelley v. Benchmark Homes, Inc.,	 250	 Neb.	 367,	 550	 N.W.2d	 640	 (1996),	
disapproved on other grounds, Webb v. American Employers Group,	 268	
Neb.	473,	684	N.W.2d	33	(2004).

	 2	 Reimers-Hild v. State,	274	Neb.	438,	741	N.W.2d	155	(2007).

	 GooD	saMarItaN	CoFFee	Co.	v.	LArue	DIstrIbutING	 677

	 Cite	as	275	Neb.	674



678	 275	Nebraska	reports

[3]	the	legal	determination	of	waiver	of	arbitration	is	reviewed	
de	 novo,	 and	 the	 factual	 findings	 underlying	 that	 ruling	 are	
reviewed	for	clear	error.3

aNaLysIs
Federal Arbitration Act Applies to Contracts at Issue.

[4]	 We	 must	 first	 address	 whether	 the	 Federal	 arbitration	
act4	 (Faa)	 applies	 to	 this	 case.	 the	 Faa	 created	 a	 body	
of	 federal	 substantive	 law	 that	 applies	 to	 certain	 arbitration	
agreements.5	 the	 Faa	 applies	 to	 a	 contract	 “evidencing	 a	
transaction	 involving	 commerce.”6	 “Commerce”	 as	 defined	 in	
the	 Faa	 includes	 “commerce	 among	 the	 several	 states.”7	the	
u.s.	supreme	Court	has	given	the	Faa	an	expansive	scope	by	
broadly	construing	 the	phrase	 “‘a	 contract	evidencing a trans-
action	involving	commerce.’”8

[5]	 the	 Court	 has	 held	 that	 the	 phrase	 “‘involving	 com-
merce’”	requires	a	broad	interpretation	in	order	to	give	effect	to	
the	Faa’s	basic	 purpose,	which	 is	 to	 put	 arbitration	provisions	
on	the	same	footing	as	a	contract’s	other	terms.9	the	Court	has	
further	 explained	 that	 “the	 word	 ‘involving,’	 like	 ‘affecting,’	
signals	 an	 intent	 to	 exercise	 Congress’	 commerce	 power	 to	 the	
full.”10	 the	 statutory	 phrase	 “‘evidencing	 a	 transaction’”	 has	
been	 construed	 by	 the	 Court	 to	 include	 transactions	 involving	
interstate	commerce	even	where	the	parties	did	not	contemplate	
an	interstate	commerce	connection.11	

	 3	 see,	 Lewallen v. Green Tree Servicing, L.L.C.,	 487	 F.3d	 1085	 (8th	 Cir.	
2007);	Thyssen, Inc. v. Calypso Shipping Corp., S.A.,	310	F.3d	102	(2d	Cir.	
2002).

	 4	 9	u.s.C.	§	1	et	seq.	(2000).
	 5	 see	Cornhusker Internat. Trucks v. Thomas Built Buses,	 263	Neb.	10,	637	

N.W.2d	876	(2002).
	 6	 9	u.s.C.	§	2.
	 7	 9	u.s.C.	§	1.
	 8	 Allied-Bruce Terminix Cos. v. Dobson,	513	u.s.	265,	277,	115	s.	Ct.	834,	

130	L.	ed.	2d	753	(1995).
	 9	 Id.
10	 Id.
11	 Id.



Given	this	broad	interpretation	of	the	phrase	“involving	com-
merce”	 in	9	u.s.C.	§	2,	 it	 is	clear	 that	 the	contracts	at	 issue	 in	
this	 case	 come	 within	 the	 scope	 of	 the	 Faa.	 the	 undisputed	
evidence	in	the	record	reflects	that	in	order	for	Good	samaritan	
to	 meet	 its	 contractual	 obligations	 to	 Larue,	 Good	 samaritan	
had	to	purchase	coffee	beans	from	sources	outside	of	the	conti-
nental	united	states.	and	once	the	coffee	beans	were	purchased,	
the	beans	were	shipped	 to	Good	samaritan	 in	Nebraska,	where	
Good	samaritan	processed	and	 sold	 the	beans	 to	Larue.	thus,	
the	 Faa	 applies	 and	 questions	 relating	 to	 Larue’s	 motion	 to	
compel	arbitration	implicate	federal	law.

Court Shall Decide Issue of Waiver Based on 
Litigation-Related Conduct.

Next,	 we	 address	 whether	 a	 court	 or	 an	 arbitrator	 should	
decide	 if	 a	 party	 has	 waived	 its	 right	 to	 arbitrate	 when	 the	
waiver	 allegation	 is	 based	 on	 that	 party’s	 litigation-related	
activity.	 the	 u.s.	 supreme	 Court,	 in	 Howsam v. Dean Witter 
Reynolds, Inc.,12 has	set	forth	the	rules	that	govern	the	allocation	
of	functions	between	a	court	and	an	arbitrator.	In that	case,	the	
Court	 held	 that	 the	 question	 whether	 an	 arbitration	 claim	 was	
barred	by	 a	 6-year	 limitations	period	 embedded	 in	 the	 arbitra-
tion	 rules	 under	 which	 the	 parties	 had	 agreed	 to	 arbitrate	 was	
an	 issue	 for	 the	 arbitrator	 and	 not	 for	 the	 court.13	 the	 Court	
acknowledged	that	“[t]he	question	whether	the	parties	have	sub-
mitted	 a	particular	dispute	 to	 arbitration,	 i. e.,	 the	 ‘question of 
arbitrability,’	is	‘an	issue	for	judicial	determination	[u]nless	the	
parties	clearly	and	unmistakably	provide	otherwise.’”14

the	Court	began	its	analysis	by	discussing	the	role	of	judges	
in	 resolving	 issues	 related	 to	 arbitration.	 the	 Court	 stated	 that	
“‘question[s]	of	arbitrability,’”	which	are	presumptively	 for	 the	
court	to	decide,	are	limited	to	gateway	disputes	that	the

contracting	 parties	 would	 likely	 have	 expected	 a	 court	 to	
have	decided	.	.	.	,	where	they	are	not	likely	to	have	thought	

12	 Howsam v. Dean Witter Reynolds, Inc.,	537	u.s.	79,	123	s.	Ct.	588,	154	L.	
ed.	2d	491	(2002).

13	 Id.
14	 Id. at	83.
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that	 they	 had	 agreed	 that	 an	 arbitrator	 would	 do	 so,	 and,	
consequently,	 where	 reference	 of	 the	 gateway	 dispute	 to	
the	 court	 avoids	 the	 risk	 of	 forcing	 parties	 to	 arbitrate	 a	
matter	that	they	may	well	not	have	agreed	to	arbitrate.15

the	 Court	 noted	 that	 at	 least	 two	 types	 of	 question	 were	 pre-
sumptively	 for	 a	 court	 to	decide:	 first,	 “whether	 the	parties	 are	
bound	 by	 a	 given	 arbitration	 clause,”	 and	 second,	 “whether	 an	
arbitration	clause	 in	a	concededly	binding	contract	applies	 to	a	
particular	type	of	controversy.”16

on	the	other	hand,	“‘“procedural”	questions	which	grow	out	
of	 the	 dispute	 and	 bear	 on	 its	 final	 disposition’	 are	 presump-
tively	not	 for	 the	 judge,	but	 for	 an	arbitrator,	 to	decide.”17	 “so,	
too,”	the	Court	continued,	“the	presumption	is	that	the	arbitrator	
should	 decide	 ‘allegation[s]	 of	 waiver,	 delay,	 or	 a	 like	 defense	
to	 arbitrability.’”18	 the	 Court	 stated	 that	 these	 are	 the	 types	
of	 question	 that	 “parties	 would	 likely	 expect	 that	 an	 arbitrator	
would	decide.”19

the	 Court	 concluded	 that	 the	 applicability	 of	 the	 6-year	
limitations	 rule	 was	 a	 matter	 “presumptively	 for	 the	 arbitrator,	
not	 for	 the	 judge.”20	the	Court	noted	 that	 the	 time	 limit	 rule	 in	
Howsam	 “closely	 resembles	 the	 gateway	 questions	 that	 th[e]	
Court	 has	 found	 not	 to	 be	 ‘questions	 of	 arbitrability.’”21	 the	
Court	 explained	 that	 the	 arbitrators	 were	 “comparatively	 more	
expert	 about	 the	 meaning	 of	 their	 own	 rule”	 and	 were	 “com-
paratively	better	able	to	interpret	and	to	apply”	the	rule	and	that	
therefore,	 it	 was	 “reasonable	 to	 infer	 that	 the	 parties	 intended	
the	 agreement	 to	 reflect	 that	 understanding.”22	 Moreover,	 the	

15	 Id. at	83-84.
16	 Id. at	84.
17	 Id.	(emphasis	in	original).
18	 Id.
19	 Id.
20	 Id. at	85.
21	 Id.	see,	e.g.,	Moses H. Cone Hospital v. Mercury Constr. Corp.,	460	u.s.	1,	

103	s.	Ct.	927,	74	L.	ed.	2d	765	(1983); John Wiley & Sons v. Livingston,	
376	u.s.	543,	84	s.	Ct.	909,	11	L.	ed.	2d	898	(1964).

22	 Howsam v. Dean Witter Reynolds, Inc., supra note	12,	537	u.s.	at	85.



Court	 reasoned	 that	 a	 goal	 of	 arbitration	 and	 judicial	 systems	
alike	is	“to	secure	a	fair	and	expeditious	resolution	of	the	under-
lying	 controversy.”23	 and	 a	 law	 assuming	 an	 expectation	 that	
aligns	 decisionmakers	 with	 comparative	 expertise	 will	 further	
this	goal.24

In	 the	 present	 case,	 Larue	 contends,	 relying	 on	 the	 Court’s	
statements	relating	to	waiver	in	Howsam,	that	Good	samaritan’s	
waiver	 defense	 should	 be	 resolved	 by	 an	 arbitrator	 and	 not	 a	
court.	 Viewed	 in	 isolation,	 the	 Court’s	 statement	 in	 Howsam 
that	 “the	 presumption	 is	 that	 the	 arbitrator	 should	 decide	
‘allegation[s]	 of	 waiver,	 delay,	 or	 a	 like	 defense	 to	 arbitrabil-
ity’”	does	provide	general	 support	 for	Larue’s	position	here.25	
However,	 since	 the	Court’s	decision	 in	Howsam,	 several	courts	
have	 squarely	 addressed	 the	 issue	 now	 raised	 by	 Larue	 in	 the	
present	case.	and	these	courts	have	persuasively	concluded	that	
when	this	language	from	Howsam is	properly	considered	within	
the	 context	 of	 the	 entire	 opinion,	 it	 is	 clear	 that	 the	Court	was	
referring	 only	 to	 waiver,	 delay,	 or	 like	 defenses	 arising	 from	
noncompliance	with	contractual	conditions	precedent	to	arbitra-
tion,	 such	as	 the	particular	 time	 limit	 rule	at	 issue	 in	Howsam,	
and	not	to	claims	of	waiver	based	on	active	litigation	in	courts,	
as	is	the	situation	in	the	present	case.26

In	 finding	 that	 the	 question	 of	 waiver	 based	 on	 litigation	
conduct	 is	 a	 decision	 presumptively	 for	 a	 judge	 rather	 than	 an	
arbitrator,	courts	have	noted	 that	 this	 type	of	determination	has	
historically	 been	 made	 by	 the	 courts.	 For	 example,	 both	 the	
First	 and	 third	 Circuit	 Courts	 of	 appeal	 have	 explained	 that	
questions	of	waiver	based	on	 litigation	conduct	have	 long	been	
decided	 by	 the	 courts.	 the	 First	 Circuit	 observed,	 in	 Marie v. 
Allied Home Mortgage Corp.,27	 that	 the	“overwhelming	weight	

23	 Id.
24	 Id.
25	 Id. at	84.
26	 see,	Ehleiter v. Grapetree Shores, Inc.,	482	F.3d	207	(3d	Cir.	2007);	Marie 

v. Allied Home Mortgage Corp.,	402	F.3d	1	(1st	Cir.	2005);	Parler v. KFC 
Corp.,	529	F.	supp.	2d	1009	(D.	Minn.	2008);	Ocwen Loan Servicing, LLC 
v. Washington,	939	so.	2d	6	(ala.	2006).

27	 Marie v. Allied Home Mortgage Corp., supra note	26,	402	F.3d	at	12.
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of	pre-Howsam	 authority	 .	 .	 .	 held	 that	waiver	due	 to	 litigation	
conduct	 was	 generally	 for	 the	 court	 and	 not	 for	 the	 arbitra-
tor”	 to	 decide.	and	 in	 Ehleiter v. Grapetree Shores, Inc.,28	 the	
third	 Circuit	 similarly	 concluded	 that	 “the	 supreme	 Court	 did	
not	 intend	 its	 pronouncements	 in	 Howsam	 .	 .	 .	 to	 upset	 the	
‘traditional	 rule’	 that	 courts,	 not	 arbitrators,	 should	 decide	 the	
question	of	whether	a	party	has	waived	 its	 right	 to	arbitrate	by	
actively	litigating	the	case	in	court.”

the	 statutory	 language	 of	 the	 Faa	 provides	 further	 sup-
port	 for	 the	 holding	 that	 waiver	 based	 on	 litigation	 conduct	
be	 decided	 by	 a	 court,	 rather	 than	 an	 arbitrator.	 In	 the	 present	
case,	Larue	 filed	a	motion	 to	 stay	 trial	and	compel	arbitration	
pursuant	 to	 9	 u.s.C.	 §	 3.	 under	 9	 u.s.C.	 §	 3,	 a	 court	 is	 only	
permitted	to	stay	a	court	action	pending	arbitration	if	“the	appli-
cant	for	the	stay	is	not	in	default	in	proceeding	with	such	arbi-
tration.”	and	 in	 this	 context,	 courts	 have	 generally	 interpreted	
the	 term	 “default”	 to	 include	 waiver.29	 thus,	 in	 cases	 where	 a	
stay	 is	 requested,	 the	 plain	 language	 of	 9	 u.s.C.	 §	 3	 appears	
to	 place	 a	 statutory	 command	 on	 courts	 to	 decide	 the	 issue	 of	
waiver	themselves.30

several	 other	 reasons	 persuade	 us	 to	 find	 that	 a	 court,	 as	
opposed	 to	 an	 arbitrator,	 should	 decide	 waiver	 issues	 due	 to	
litigation-related	activities.	as	already	noted,	the	supreme	Court	
in	 Howsam	 stressed	 the	 importance	 of	 considering	 the	 “com-
parative	expertise”	of	a	decisionmaker	when	evaluating	whether	
a	 court	 or	 arbitrator	 should	 be	 making	 the	 determination.31	
When	 considering	 the	 “comparative	 expertise”	 of	 courts	 and	
arbitrators,	 it	 becomes	 clear	 that	 a	 court,	 not	 an	 arbitrator,	 is	
better	suited	to	address	questions	of	waiver	based	on	litigation-
related	activity.

28	 Ehleiter v. Grapetree Shores, Inc., supra note	26,	482	F.3d	at	217-18.
29	 see,	e.g.,	Marie v. Allied Home Mortgage Corp., supra note	26;	Ivax Corp. 

v. B. Braun of America, Inc.,	286	F.3d	1309	(11th	Cir.	2002);	MicroStrategy, 
Inc. v. Lauricia,	268	F.3d	244	(4th	Cir.	2001);	N&D Fashions, Inc. v. DHJ 
Industries, Inc.,	548	F.2d	722	(8th	Cir.	1976).

30	 see,	Ehleiter v. Grapetree Shores, Inc., supra note	26; Marie v. Allied Home 
Mortgage Corp., supra note	26.

31	 Howsam v. Dean Witter Reynolds, Inc., supra note	12,	537	u.s.	at	85.



at	 the	 time	 the	 question	 of	 litigation-related	 waiver	 arises,	
the	 trial	 judge	has	already	been	directly	 involved	 in	 the	course	
of	 the	 legal	 proceedings	 to	 that	 point	 and	 is	 better	 posi-
tioned	to	determine	whether	such	conduct	amounts	 to	a	waiver	
under	 applicable	 law.32	 and	 more	 fundamentally,	 given	 that	
“the	 inquiry	 into	 whether	 a	 party	 has	 waived	 its	 right	 to	 arbi-
trate	 by	 litigating	 the	 case	 in	 court	 ‘heavily	 implicates	 “judi-
cial procedures,”’”	 a	 “court	 should	 remain	 free	 to	 ‘control	 the	
course	 of	 proceedings	 before	 it	 and	 to	 correct	 abuses	 of	 those	
proceedings,’	rather	than	being	required	to	defer	to	the	findings	
[of]	 an	 arbitrator	 with	 no	 previous	 involvement	 in	 the	 case.”33	
Furthermore,	 because	 the	 question	 of	 litigation-related	 waiver	
necessarily	 involves	 matters	 occurring	 in	 the	 judicial	 forum,	 it	
is	reasonable	to	believe	that	the	contracting	parties	would	expect	
a	 court	 to	decide	whether	one	party’s	 actions	before	 that	 court	
waived	the	right	to	arbitrate.34

Finally,	 requiring	 that	waiver	claims	due	 to	 litigation-related	
activity	 be	 sent	 to	 the	 arbitrator	 would	 be	 exceptionally	 inef-
ficient.35	If	such	claims	were	presented	to	the	arbitrator,	and	the	
arbitrator	 determined	 that	 the	 defendant	 had	 waived	 its	 right	
to	arbitrate,	 then	 the	cases	would	 inevitably	 return	 to	 the	court	
from	 which	 they	 began,	 without	 any	 progress’	 having	 been	
made	 toward	 resolution	 of	 the	 underlying	 claims.	 allowing	
courts	 to	 decide	 litigation-related	 waiver	 claims	 furthers	 a	 pri-
mary	purpose	of	the	Faa,	which	is	to	permit	speedy	resolution	
of	disputes.36

[6]	 Given	 the	 considerations	 of,	 among	 other	 things,	 com-
parative	expertise	and	 judicial	economy,	we	hold	 that	a	waiver	
defense	 raised	 in	 the	 context	of	prior	 litigation-related	activity	
is	 presumed	 to	 be	 decided	 by	 a	 court,	 rather	 than	 an	 arbitra-
tor.	 and	 shifting	 of	 this	 issue	 to	 an	 arbitrator	 is	 only	 proper	

32	 see	 Ehleiter v. Grapetree Shores, Inc., supra note	 26.	 see,	 also,	 Marie v. 
Allied Home Mortgage Corp.,	supra note	26.

33	 Ehleiter v. Grapetree Shores, Inc., supra note	26,	482	F.3d	at	218.
34	 see	id.
35	 Marie v. Allied Home Mortgage Corp., supra note	26.
36	 see,	e.g.,	Dean Witter Reynolds Inc. v. Byrd,	470	u.s.	213,	105	s.	Ct.	1238,	

84	L.	ed.	2d	158	(1985).
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where	there	is	“‘clea[r]	and	unmistakabl[e]	evidence’”	of	such	
an	 intent	 in	 the	 parties’	 arbitration	 agreement.37	 the	 arbitra-
tion	agreement	at	 issue	 in	 this	case	fails	 to	meet	 this	standard.	
Larue	does	not	contend,	nor	does	our	review	of	the	language	in	
the	arbitration	agreement	reveal,	a	clear	and	unmistakable	intent	
to	have	an	arbitrator	decide	the	issue	of	waiver	based	on	litiga-
tion-related	conduct.	accordingly,	 the	question	whether	Larue	
waived	its	right	to	arbitrate	due	to	its	participation	in	the	present	
litigation	was	properly	for	the	district	court.

LaRue Waived Its Right to Arbitrate.
Having	 determined	 that	 it	 is	 for	 a	 court	 to	 decide	 whether	

Larue	 waived	 its	 right	 to	 arbitration	 based	 on	 its	 active	 par-
ticipation	 in	 the	 present	 litigation,	 we	 next	 address	 whether	
the	 district	 court	 erred	 in	 finding	 that	 Larue	 waived	 its	 right	
to	 arbitrate.	the	 legal	 determination	of	waiver	 of	 arbitration	 is	
reviewed	de	novo,	and	 the	 factual	 findings	underlying	 that	 rul-
ing	are	reviewed	for	clear	error.38

[7,8]	 there	 is	 a	 liberal	 federal	 policy	 favoring	 arbitration,	
grounded	 in	 the	 Faa,	 which	 provides	 that	 contract	 provisions	
directing	 arbitration	 shall	 be	 enforceable	 in	 all	 but	 limited	 cir-
cumstances.39	Despite	this	strong	federal	policy	favoring	arbitra-
tion,	 the	 right	 to	 arbitration	 may	 be	 waived.40	a	 party	 seeking	
arbitration	may	be	found	 to	have	waived	 its	 right	 to	arbitration	
if	 it	 “‘(1)	 knew	 of	 an	 existing	 right	 to	 arbitration;	 (2)	 acted	
inconsistently	with	that	right;	and	(3)	prejudiced	the	other	party	
by	 these	 inconsistent	 acts.’”41	 each	 of	 these	 factors	 strongly	
weighs	 in	favor	of	a	finding	 that	Larue	has	waived	 its	 right	 to	
arbitration	in	this	case.

Larue	 does	 not	 contend,	 nor	 is	 there	 any	 evidence	 in	 the	
record	 to	 suggest,	 that	 Larue	 was	 unaware	 of	 its	 right	 to	

37	 First Options of Chicago, Inc. v. Kaplan,	 514	 u.s.	 938,	 944,	 115	 s.	 Ct.	
1920,	131	L.	ed.	2d	985	(1995).

38	 see,	Lewallen v. Green Tree Servicing, L.L.C., supra note	3;	Thyssen, Inc. v. 
Calypso Shipping Corp., S.A., supra note	3.

39	 see	Moses H. Cone Hospital v. Mercury Constr. Corp., supra note	21.
40	 Price v. Drexel Burnham Lambert, Inc.,	791	F.2d	1156	(5th	Cir.	1986).
41	 Kelly v. Golden,	352	F.3d	344,	349	(8th	Cir.	2003).



	arbitrate	 this	 dispute;	 indeed,	 Larue	 now	 seeks	 to	 invoke	 that	
right.	Nor	is	there	any	evidentiary	basis	explaining	why	Larue	
failed	 to	 assert	 its	 right	 to	 arbitrate	 when	 it	 filed	 its	 answer	
in	 2004	 and	 amended	 answer	 in	 2006.	 accordingly,	 absent	
any	 evidence	 to	 the	 contrary,	 we	 cannot	 say	 that	 Larue	 was	
unaware	 of	 its	 right	 to	 arbitrate.	 Larue	 argues,	 however,	 that	
there	 is	 insufficient	 evidence	 in	 the	 record	 to	 indicate	 that	 it	
acted	 inconsistently	 with	 its	 right	 to	 arbitrate	 and	 no	 evidence	
that	Good	samaritan	was	prejudiced.

a	party,	however,	acts	inconsistently	with	its	right	to	arbitrate	
if	 the	 party	 “‘“[s]ubstantially	 invoke[s]	 the	 litigation	 machin-
ery”	 before	 asserting	 its	 arbitration	 right’	 by	 failing	 to	 request	
a	stay	and	fully	adjudicating	 its	 rights.”42	a	party	 is	considered	
to	 have	 substantially	 invoked	 the	 litigation	 machinery	 when,	
for	example,	“it	 files	a	 lawsuit	on	arbitrable	claims,	engages	 in	
extensive	discovery,	 or	 fails	 to	move	 to	 compel	 arbitration	 and	
stay	 litigation	 in	a	 timely	manner.”43	the	district	court,	 in	 find-
ing	 that	 Larue	 acted	 inconsistently	 with	 its	 right	 to	 arbitrate,	
observed	 that	 over	 the	 course	 of	 this	 litigation,	 Larue	 served	
three	 sets	 of	 written	 discovery	 on	 Good	 samaritan,	 exchanged	
pleadings,	filed	a	counterclaim,	and	filed	and	received	an	unfa-
vorable	ruling	on	a	motion	for	partial	summary	judgment.

Larue	 does	 not	 deny	 that	 it	 engaged	 in	 the	 discovery	 proc-
ess	 as	 set	 forth	 in	 the	 district	 court’s	 order	 or	 that	 it	 filed	 and	
received	 an	 unfavorable	 judgment	 on	 its	 motion	 for	 partial	
summary	 judgment.	 Larue	 contends,	 however,	 that	 the	 record	
on	appeal	does	not	contain	any	evidence	relating	to	the	parties’	
discovery	 activities	 or	 certain	 pretrial	 motions	 and	 that	 there-
fore,	 the	 evidence	 is	 insufficient	 to	 support	 Good	 samaritan’s	
allegation	of	waiver.

Larue	 is	 partially	 correct	 that	 the	 record	 on	 appeal	 does	
not	 include	 evidence	 addressing	 the	 parties’	 discovery	 activi-
ties.	 but,	 contrary	 to	 Larue’s	 assertion,	 the	 record	 does	 show	
from	 the	 judge’s	own	comments	 that	 a	motion	 for	partial	 sum-
mary	judgment	was	filed	by	Larue	and	overruled	by	the	court.	
Notwithstanding	 the	 lack	 of	 evidence	 relating	 to	 the	 parties’	

42	 Id.
43	 Lewallen v. Green Tree Servicing, L.L.C., supra note	3,	487	F.3d	at	1090.
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discovery	 activities,	 there	 is	 nonetheless	 sufficient	 evidence	 in	
the	record	to	find	that	Larue	acted	inconsistently	with	 its	right	
to	arbitrate.

over	3	years	passed	between	 the	 time	Good	samaritan	 filed	
its	initial	complaint	and	the	time	Larue,	at	last,	raised	its	motion	
to	 stay	 trial	 and	 compel	 arbitration.	 During	 this	 3-year	 period,	
the	 record	 indicates	 that	 Larue	 actively	 participated	 in	 the	
litigation.	 Larue	 filed	 a	 counterclaim	 against	 Good	 samaritan	
seeking	 to	 recover	 funds	 that	 Good	 samaritan	 allegedly	 owed	
Larue.	 Moreover,	 Larue	 acted	 inconsistently	 with	 its	 right	
to	 arbitrate	 by	 filing	 a	 motion	 for	 partial	 summary	 judgment,	
requiring	Good	samaritan	to	defend	its	claims	on	the	merits	and	
requesting	 resolution	 of	 the	 matter	 in	 a	 judicial	 forum.	and	 it	
was	not	until	after	 the	court	 ruled	against	Larue	on	 its	motion	
for	 partial	 summary	 judgment	 that	 Larue	 ultimately	 filed	 its	
motion	to	compel	arbitration.	this	conduct	by	Larue	evidences	
a	 clear	 intent	 to	 assent	 to	 the	 judicial	 resolution	 of	 the	 dispute	
and	is	entirely	inconsistent	with	its	right	to	arbitrate.

the	 record	also	supports	a	 finding	 that	Good	samaritan	was	
prejudiced	by	Larue’s	inconsistent	acts.

prejudice	can	be	substantive,	such	as	when	a	party	loses	a	
motion	on	the	merits	and	then	attempts,	in	effect,	to	reliti-
gate	 the	 issue	 by	 invoking	 arbitration,	 or	 [prejudice]	 can	
be	 found	when	a	party	 too	 long	postpones	 .	 .	 .	 invocation	
of	[its]	contractual	 right	 to	arbitration,	and	 thereby	causes	
[its]	adversary	to	incur	unnecessary	delay	or	expense.44

Here,	as	already	noted,	Larue	did	not	file	its	motion	to	compel	
arbitration	 until	 after	 it	 had	 received	 an	 unfavorable	 ruling	 on	
its	 motion	 for	 partial	 summary	 judgment.	 Moreover,	 Larue’s	
conduct	 had	 the	 inevitable	 effect	 of	 causing	 Good	 samaritan	
to	 expend	 substantial	 time	 and	 resources	 in	 connection	 with	
this	case.

and	 to	 allow	 Larue	 to	 now	 invoke	 its	 right	 to	 arbitra-
tion	 after	 such	 an	 extensive	 delay	 would	 undercut	 the	 very	
	rationale—speed	 and	 efficiency—that	 supports	 the	 strong	 pre-
sumption	in	favor	of	arbitration	in	the	first	place.45	the	evidence	

44	 Kramer v. Hammond,	943	F.2d	176,	179	(2d	Cir.	1991).
45	 see	id.



in	 this	 record	 demonstrates	 the	 prejudice	 necessary	 to	 sup-
port	 the	 district	 court’s	 ruling	 that	 Larue	 has	 waived	 its	 right	
to	arbitration.

Larue	claims,	however,	 that	Good	samaritan	was	not	preju-
diced	 in	 this	 case	 because	 Good	 samaritan	 allegedly	 did	 not	
have	 a	 right	 to	 initiate	 litigation	 in	 the	 first	 place.	 Larue’s	
argument	 is	 based	 on	 the	 language	 in	 the	 contract	 discussing	
the	time	limits	for	initiating	an	arbitration	claim.	this	provision	
provides,	 in	 relevant	 part,	 that	 “[a]ll	 technical arbitrations	
must	be	filed	within	one	(1)	year	of	the	date	that	the	controversy	
arose.”	 Larue	 claims	 that	 because	 Good	 samaritan	 filed	 its	
complaint	more	than	1	year	after	“the	controversy	arose,”	Good	
samaritan	 would	 not	 be	 prejudiced	 by	 referring	 this	 matter	 to	
an	 arbitrator,	 because	 Good	 samaritan	 failed	 to	 comply	 with	
this	 time	 limit	 and,	 therefore,	 did	not	 have	 the	 right	 to	 initiate	
litigation	in	the	first	place.

Larue’s	 argument,	 however,	 assumes	 an	 incorrect	 premise.	
In	order	for	Larue’s	argument	to	be	valid,	the	assumption	must	
be	 made	 that	 Larue	 has	 not	 waived	 its	 right	 to	 arbitration.	
However,	 as	 discussed	 above,	 Larue	 has	 waived	 its	 right	 to	
arbitrate	 Good	 samaritan’s	 claims.	 therefore,	 the	 contractual	
provision	 requiring	 that	 technical	 arbitrations	 be	 filed	 within	
1	year	is	irrelevant	to	our	analysis.

We	conclude	that	Larue	has	waived	its	right	to	arbitrate	Good	
samaritan’s	 claim	because	Larue	knew	of	 its	 right	 to	 arbitrate	
and	acted	inconsistently	with	that	right	and	because	as	a	result,	
Good	samaritan	was	prejudiced.

CoNCLusIoN
the	question	whether	a	party	has	waived	its	right	to	arbitrate	

due	 to	 litigation-related	 activity	 is	 an	 issue	 presumptively	 for	
a	 court	 to	 decide	 and	 not	 an	 arbitrator.	 the	 district	 court	 did	
not	 err	 in	 determining	 that	 Larue	 waived	 its	 right	 to	 arbitrate	
by	 actively	 participating	 in	 the	 underlying	 proceedings	 before	
the	court.

Affirmed.
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sAm l. moyer, Appellee, v. neBrAskA depArtment 
of motor veHiCles, AppellAnt.

747	N.W.2d	924

Filed	May	9,	2008.				No.	s-07-884.

	 1.	 Administrative Law: Motor Vehicles: Jurisdiction: Proof: Appeal and Error.	
Whether	the	sworn	report	of	a	law	enforcement	officer	is	sufficient	to	confer	juris-
diction	of	the	Department	of	Motor	Vehicles	is	a	question	of	law,	and	an	appellate	
court	reaches	a	conclusion	independent	of	that	reached	by	the	lower	court.

	 2.	 Administrative Law: Motor Vehicles: Licenses and Permits: Revocation: 
Affidavits: Words and Phrases.	 sworn	 reports	 in	 administrative	 license	 revoca-
tion	proceedings	are,	by	definition,	affidavits.

	 3.	 Affidavits: Words and Phrases.	an	 affidavit	 is	 a	 written	 or	 printed	 declaration	
or	statement	of	 facts,	made	voluntarily,	and	confirmed	by	 the	oath	or	affirmation	
of	the	party	making	it,	 taken	before	a	person	having	authority	to	administer	such	
oath	or	affirmation.

	 4.	 Affidavits: Proof: Public Officers and Employees.	an	affidavit	must	bear	on	its	
face,	by	the	certificate	of	the	officer	before	whom	it	is	taken,	evidence	that	it	was	
duly	sworn	to	by	the	party	making	the	same.

	 5.	 ____:	____:	____.	an	affidavit	does	not	require	a	notary	to	confirm	the	truth	of	the	
facts	stated	 in	 the	affidavit;	 rather,	 the	certificate,	also	known	as	a	 jurat,	confirms	
only	 that	 the	affiant	appeared	before	 the	notary,	attested	 to	 the	 truth	of	his	or	her	
statements,	and	signed	the	affidavit.

	 6.	 Affidavits: Oaths and Affirmations: Police Officers and Sheriffs: Proof.	oaths	
to	affidavits	ordinarily	are	not	required	to	be	administered	with	any	particular	cere-
mony,	but	 the	 affiant	must	perform	some	corporal	 act	 before	 the	officer	whereby	
the	affiant	consciously	takes	upon	himself	or	herself	the	obligation	of	an	oath.	the	
signature	of	 the	officer	 is	 a	corporal	 act	which	 is	generally	 sufficient	 to	meet	 the	
requirement	of	execution	under	oath.
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INtroDuCtIoN
the	 sole	 question	 presented	 by	 this	 appeal	 is	 whether	 the	

Nebraska	 Department	 of	 Motor	Vehicles	 (DMV)	 had	 jurisdic-
tion	 to	 revoke	 the	 driver’s	 license	 of	 sam	 L.	 Moyer	 when	 the	
arresting	 officer	 was	 not	 placed	 under	 oath	 prior	 to	 signing	
the	 sworn	 report	 initiating	 the	 administrative	 license	 revoca-
tion	process.

FaCts
the	 underlying	 facts	 of	 this	 case	 are	 not	 in	 dispute.	 on	

February	9,	 2007,	Deputy	sheriff	thea	edmunds	 responded	 to	
a	motor	vehicle	 accident	 in	Hamilton	County,	Nebraska.	upon	
arriving	 at	 the	 scene,	 edmunds	 encountered	 Moyer.	 edmunds	
detected	 the	 odor	 of	 alcohol	 on	 Moyer	 and	 requested	 that	 he	
take	a	preliminary	breath	 test.	Moyer	 refused.	Moyer	was	 then	
arrested	 for	driving	under	 the	 influence	and	was	 transported	 to	
the	 Hamilton	 County	 sheriff’s	 office,	 where	 he	 was	 asked	 to	
take	a	breath	test.	Moyer	again	refused.

after	 Moyer	 refused	 to	 submit	 to	 the	 breath	 test,	 edmunds	
filled	out	a	sworn	report	pursuant	to	Neb.	rev.	stat.	§	60-498.01	
(reissue	 2004).	 edmunds	 completed	 the	 form,	 which	 provided	
in	relevant	part:

the	 undersigned	 officer(s)	 hereby	 swear(s)	 that	 the	
above-named	 individual	 was	 arrested	 pursuant	 to	 Neb.	
rev.	 stat.	 §	 60-6,197,	 and	 the	 reasons	 for	 the	 arrest	 are:	
I	responded	to	an	accident	where	.	.	.	Moyer	was	the	driver.	
a	 strong	 odor	 of	 alcohol	 came	 from	 his	 person.	 Moyer	
refused	 pbt	 as	 well	 as	 chem.	 test	 of	 his	 breath	 from	
the	DataMaster.

edmunds	 checked	 the	 box	 on	 the	 report	 which	 indicated	 that	
Moyer	 had	 “[r]efused	 to	 submit	 to	 the	 test.”	 the	 report	 also	
contains	 edmunds’	 signature,	 as	 well	 as	 a	 notation	 stating	 that	
the	 signature	was	“acknowledged”	before	a	notary	public.	this	
report	was	then	forwarded	to	the	DMV.

Moyer	 requested	 an	 administrative	 hearing,	 which	 was	 held	
on	March	5,	2007.	at	that	hearing,	edmunds	testified	regarding	
the	events	 surrounding	Moyer’s	arrest.	the	 following	exchange	
was	 had	 between	 edmunds	 and	 Moyer’s	 counsel	 regarding	
edmunds’	signature	on	the	sworn	report:
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[Moyer’s	counsel:]	When	you	signed	that	copy,	did	[the	
notary	public]	place	you	under	oath?	.	.	.	

.	.	.	.
[edmunds:]	No.
Q	 Now,	 when	 you	 signed	 that	 document,	 you	 didn’t	

—	 you	 weren’t	 acknowledging	 an	 oath	 either,	 were	 you?	
you	were	simply	signing	that	in	the	presence	of	the	notary,	
is	that	correct?

a	I	guess	.	.	.	.	I	guess	we	take	that	for	granted.	I	don’t	
know,	but	all	she	is	stating	is	that	that	is	my	signature.

Q	 right.	and	 there	 was	 nothing	 about	 your	 signing	 of	
that	 that	 indicated	 that	 you	 were	 going	 to	 take	 an	 oath.	
It’s	 simply	 that	 you	 were	 signing	 it	 in	 her	 presence,	 is	
that	correct?

a	I	believe	so.
Following	the	hearing,	Moyer’s	driver’s	license	was	revoked.	

Moyer	 appealed	 the	 revocation	 to	 the	 district	 court,	 which	
reversed	 the	 revocation	 and	 ordered	 the	 DMV	 to	 reinstate	
Moyer’s	 license.	 the	 district	 court	 reasoned	 that	 “the	 sworn	
report	 was	 never	 sworn	 because	 the	 notary	 public	 did	 not	 put	
the	arresting	officer	under	oath.”	as	such,	the	district	court	con-
cluded	 that	 the	 sworn	 report	 did	 not	 confer	 jurisdiction	 on	 the	
DMV	to	 revoke	Moyer’s	 license.	the	district	court	ordered	 the	
DMV	to	reinstate	Moyer’s	license.	the	DMV	appeals.

assIGNMeNt	oF	error
on	appeal,	 the	DMV	contends	that	 the	district	court	erred	in	

finding	 that	 the	 report	 detailing	 Moyer’s	 arrest	 was	 not	 sworn	
under	§	60-498.01	and	was	therefore	insufficient	to	confer	juris-
diction	on	the	DMV	to	revoke	Moyer’s	license.

staNDarD	oF	reVIeW
[1]	 Whether	 the	 sworn	 report	 of	 a	 law	 enforcement	 officer	

is	sufficient	 to	confer	 jurisdiction	on	the	DMV	is	a	question	of	
law,	and	an	appellate	court	reaches	a	conclusion	independent	of	
that	reached	by	the	lower	court.1

	 1	 see	Betterman v. Department of Motor Vehicles,	273	Neb.	178,	728	N.W.2d	
570	(2007).



aNayLsIs
DMV’s Argument on Appeal.

on	 appeal,	 the	 DMV	 contends	 that	 the	 district	 court	 erred	
in	 concluding	 that	 edmunds	 needed	 to	 be	 placed	 under	 oath	
before	 signing	 the	 sworn	 report.	 the	 question	 presented	 by	
this	 assignment	 of	 error	 is	 whether	 a	 sworn	 report	 complied	
with	 §	 60-498.01	 and	 vested	 the	 DMV	 with	 jurisdiction	 when	
the	 arresting	 officer’s	 signature	 was	 “acknowledged”	 rather	
than	“sworn.”

[2-6]	 this	 court	 has	 previously	 noted	 that	 sworn	 reports	 in	
administrative	 license	 revocation	 proceedings	 are,	 by	 defini-
tion,	 affidavits.2	an	affidavit	 is	 a	written	or	printed	declaration	
or	 statement	 of	 facts,	 made	 voluntarily,	 and	 confirmed	 by	 the	
oath	or	affirmation	of	the	party	making	it,	taken	before	a	person	
having	 authority	 to	 administer	 such	 oath	 or	 affirmation.3	 an	
affidavit	 must	 bear	 on	 its	 face,	 by	 the	 certificate	 of	 the	 officer	
before	whom	it	 is	 taken,	evidence	that	 it	was	duly	sworn	to	by	
the	 party	 making	 the	 same.4	 an	 affidavit	 does	 not,	 however,	
require	 a	 notary	 to	 confirm	 the	 truth	 of	 the	 facts	 stated	 in	 the	
affidavit;	 rather,	 the	certificate,	also	known	as	a	 jurat,	confirms	
only	 that	 the	 affiant	 appeared	before	 the	notary,	 attested	 to	 the	
truth	of	his	or	her	statements,	and	signed	the	affidavit.5	oaths	to	
affidavits	ordinarily	are	not	required	to	be	administered	with	any	
particular	ceremony,	but	the	affiant	must	perform	some	corporal	
act	before	the	officer	whereby	the	affiant	consciously	takes	upon	
himself	 or	 herself	 the	 obligation	 of	 an	 oath.6	 the	 signature	 of	
the	officer	is	a	corporal	act	which	is	generally	sufficient	to	meet	
the	requirement	of	execution	under	oath.7

In	 this	 case,	 edmunds	 signed	 the	 report	 and	 the	 report	 was	
notarized.	 edmunds	 testified	 that	 she	 signed	 the	 report	 in	 the	

	 2	 Hass v. Neth,	265	Neb.	321,	657	N.W.2d	11	(2003).
	 3	 Id.
	 4	 Id.
	 5	 see	id.
	 6	 see,	 Moore v. Peterson,	 218	 Neb.	 615,	 358	 N.W.2d	 193	 (1984);	 State v. 

Howard,	184	Neb.	274,	167	N.W.2d	80	(1969).
	 7	 see	Moore, supra	note	6.
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presence	 of	 the	 notary.	 No	 other	 action	 was	 required	 by	 either	
edmunds	or	the	notary.	the	notary	was	not	required	to	confirm	
the	 truth	 of	 the	 statements;	 the	 very	 fact	 that	 edmunds	 signed	
the	report	in	the	presence	of	a	notary	and	that	her	signature	was	
in	fact	notarized	was	sufficient	as	an	oath	or	affirmation.

Moyer	 argues	 that	 edmunds’	 testimony	 indicates	 that	 at	 the	
time	edmunds	signed	the	report,	“she	did	not	have	any	conscious	
notion	 that	she	was	‘swearing’	 to	 the	contents	of	 the	document	
or	 that	 she	 was	 taking	 an	 oath	 of	 any	 sort.”8	We	 disagree	 with	
Moyer’s	characterization	of	edmunds’	testimony.	Moreover,	we	
note	that	the	report	itself	states	that	“[t]he	undersigned	officer(s)	
hereby	 swear(s)	 .	 .	 .	 .”	such	 is	 a	 clear	 and	objective	 indication	
that	edmunds	was	aware	at	 the	 time	 she	 signed	 the	 report	 that	
she	was	swearing	to	the	contents	of	the	report.

We	have	previously	addressed	 the	converse	argument	 to	 the	
one	 presented	 by	 this	 case.	 In	 In re Interest of Fedalina G.,9	
the	state	argued	that	a	“poverty	affidavit	was	defective	because	
the	 acknowledgment	 recited	 that	 the	 affidavit	 was	 ‘subscribed	
and	 sworn’	 to	 before	 the	 notary,	 and	 not	 ‘acknowledged.’”	
this	 court	 rejected	 that	 argument,	 concluding	 that	 an	 affida-
vit	 was	 a	 written	 declaration	 made	 under	 oath	 and	 that	 the	
	notary’s	 certificate	 “confirms	 that	 the	 affiant	 appeared	 before	
the	 notary,	 attested	 to	 the	 truth	 of	 his	 or	 her	 statements,	 and	
signed	the	affidavit.”10

We	therefore	conclude	that	the	district	court	erred	by	finding	
that	because	the	report	stated	the	notary	acknowledged	edmunds’	
signature	 rather	 than	 swearing	 and	 subscribing	 that	 signature,	
the	DMV	lacked	jurisdiction	to	revoke	Moyer’s	license.

Moyer’s Purported Cross-Appeal.
In	 his	 brief,	 Moyer	 argues	 that	 “edmunds’	 report	 did	 not	

contain	 sufficient	 reasoning	 to	 justify	 edmunds’	 request	 that	
Moyer	 submit	 to	 a	 test	 of	 his	 blood-alcohol	 level.”11	 However,	

	 8	 brief	for	appellee	at	8.
	 9	 In re Interest of Fedalina G.,	 272	 Neb.	 314,	 319,	 721	 N.W.2d	 638,	 643	

(2006).
10	 Id.
11	 brief	for	appellee	at	13.



we decline to reach that argument, as Moyer failed to properly 
assert a cross-appeal in this case. Contrary to Neb. Ct. R. of 
Prac. 9D(4) (rev. 2006), Moyer’s brief fails to note any cross-
appeal on the cover of his brief, nor is his argument set forth in 
a separate division of the brief. Moreover, his brief includes no 
assignments of error.

CONCLUSION
We conclude that the district court erred in finding that the 

DMV lacked jurisdiction to revoke Moyer’s license. We there-
fore reverse the order of the district court and remand the cause 
with directions to reinstate the administrative revocation of 
Moyer’s driver’s license.

ReveRsed.

MaRy elizabeth WagneR, appellee, v. 
JaMes bRian WagneR, appellant.

749 N.W.2d 137

Filed May 16, 2008.    No. S-06-427.

 1. Jurisdiction: Appeal and Error. A jurisdictional question which does not involve 
a factual dispute is determined by an appellate court as a matter of law.

 2. Courts: Appeal and Error. Regarding a question of law, the Nebraska Supreme 
Court reaches a conclusion independent of the determination reached by the 
Nebraska Court of Appeals.

 3. Final Orders: Appeal and Error. When multiple issues are presented to a trial 
court for simultaneous disposition in the same proceeding and the court decides 
some of the issues, while reserving other issues for later determination, the court’s 
determination of less than all the issues is an interlocutory order and is not a final 
order for the purpose of an appeal.

 4. Courts: Records. Trial courts, and the clerks of those courts, should not file 
stamp any court-issued document that is not meant to take legal effect.

 5. Judgments: Final Orders: Records. Court-issued findings that direct a party to 
prepare a final order memorializing those findings, and to submit that order to an 
opposing party for approval before submitting it to the court, are not a final deter-
mination of the rights of the parties and do not become a final order or judgment 
if file stamped.

 6. ____: ____: ____. There must first be a final determination of the rights of the 
parties before there is a judgment to be either rendered or entered.

 7. Courts: Appeal and Error. Upon reversing a decision of the Nebraska Court of 
Appeals, the Nebraska Supreme Court may consider, as it deems appropriate, some 
or all of the assignments of error the Court of Appeals did not reach.
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MccoRMack, and MilleR-leRMan, JJ.

geRRaRd, J.
The question presented in this appeal is whether the trial 

court’s file-stamped letter memorandum to the parties, direct-
ing the plaintiff to prepare a final decree, was itself a final 
judgment.1 The Nebraska Court of Appeals determined that it 
was, and dismissed an appeal taken after the entry of the final 
decree, reasoning that the notice of appeal was untimely.2

This case illustrates why trial courts should take care to 
ensure that regardless of how a final judgment is prepared, only 
the signed final order is filed with the clerk of the court.3 The 
clerk should not file stamp any document prepared by the trial 
court that is not a court order intended to have legal effect. but 
a filing that does not finally dispose of a case does not become 
a final, appealable order just because it is file stamped, and 
the trial court’s order in this case was clearly not meant to be 
a final determination of the rights and liabilities of the parties. 
Therefore, we conclude that the letter in this case was not a 
final, appealable order, and reverse the decision of the Court 
of Appeals.

 1 See Neb. Rev. Stat. § 25-1301 (Cum. Supp. 2006).
 2 See Wagner v. Wagner, 16 Neb. App. 328, 743 N.W.2d 782 (2008), citing 

Neb. Rev. Stat. § 25-1912 (Cum. Supp. 2006).
 3 See Hosack v. Hosack, 267 Neb. 934, 678 N.W.2d 746 (2004).



PROCeDURAL HISTORY
This case began with Mary Wagner’s petition to dissolve her 

marriage to James Wagner. The parties reached an agreement 
on child custody and support, and other miscellaneous issues, 
but the case proceeded to trial on the valuation and division of 
the marital estate, alimony, and attorney fees. Trial was held on 
August 22 and December 7, 2005.

A letter from the trial judge dated January 10, 2006, was 
sent to the parties, and file stamped on January 11. The letter 
stated that “[b]y this letter I am rendering decision on the trial 
of this matter.” The letter directed Mary’s counsel to draft a 
decree incorporating the judge’s findings, submit it to James’ 
counsel for approval, and then submit it to the court. The letter 
incorporated the previous stipulation of the parties as to child 
custody, and made several specific findings with respect to 
the valuation and division of the marital estate. The letter also 
awarded alimony and attorney fees. but the letter did not make 
any jurisdictional findings with respect to the dissolution of the 
marriage,4 nor did it make the required finding that the marriage 
was irretrievably broken.5 And the letter did not, in point of fact, 
order the marriage dissolved.

Instead, as directed by the court, a decree of dissolution 
was prepared by Mary’s counsel, and approved as to form by 
James’ counsel. That decree, which included the necessary 
jurisdictional findings and actually dissolved the marriage, was 
rendered by the trial court on February 7, 2006. James filed a 
timely motion for new trial and to alter or amend the judgment. 
On March 14, the court overruled the motion for new trial, but 
amended the judgment to expressly provide that the alimony 
award would terminate on the death of either party. On April 12, 
James filed his notice of appeal.

The Court of Appeals dismissed James’ appeal.6 The Court of 
Appeals found that the trial court’s letter was “a written, signed 
document which set forth the court’s determination of all issues 

 4 See Neb. Rev. Stat. § 42-349 (Reissue 2004).
 5 See Neb. Rev. Stat. § 42-361 (Reissue 2004).
 6 See Wagner, supra note 2.
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presented for resolution. In that document, the court specifically 
indicated that it was ‘rendering decision on the trial of this mat-
ter.’”7 The Court of Appeals determined that the letter operated 
to render judgment, “because it was a written, signed notation 
of the relief granted or denied,” and had been entered when it 
was file stamped by the clerk of the court.8 Thus, the Court of 
Appeals determined that the letter was a final judgment. And 
neither a timely notice of appeal, nor a timely tolling motion, 
had been filed with respect to the letter. Therefore, the Court 
of Appeals concluded that James’ appeal was untimely, and 
dismissed the appeal.9

James filed a petition for further review, which we granted. 
The appeal was submitted without oral argument, pursuant to 
Neb. Ct. R. of Prac. 11b(1) (rev. 2006).

ASSIgNMeNT OF eRROR
James assigns, restated, that the Court of Appeals erred in 

dismissing his appeal for lack of jurisdiction.

STANDARD OF ReVIeW
[1,2] A jurisdictional question which does not involve a 

factual dispute is determined by an appellate court as a matter 
of law.10 And regarding a question of law, we reach a conclu-
sion independent of the determination reached by the Court 
of Appeals.11

ANALYSIS
Section 25-1301(1) defines a judgment as “the final determi-

nation of the rights of the parties in an action.” And an order 
entered by a court may affect a substantial right and be subject 
to review as a final order although it could not or need not be 

 7 Id. at 334, 743 N.W.2d at 786.
 8 See, id. at 335, 743 N.W.2d at 786; § 25-1301(3).
 9 See id. 
10 State ex rel. Bruning v. R.J. Reynolds Tobacco Co., ante p. 310, 746 N.W.2d 

672 (2008).
11 Liming v. Liming, 272 Neb. 534, 723 N.W.2d 89 (2006).



properly denominated a judgment.12 Section 25-1301(3) also 
explains how a final judgment or order is rendered by a court: 
“The entry of a judgment, decree, or final order occurs when 
the clerk of the court places the file stamp and date upon the 
judgment, decree, or final order.” And “[f]or purposes of deter-
mining the time for appeal, the date stamped on the judgment, 
decree, or final order shall be the date of entry.”

The problem in this case is that the trial court’s letter memo-
randum was signed and file stamped, which is all that § 25-1301 
requires for the court to render a judgment. Thus, the question 
presented is whether the trial court’s file-stamped letter memo-
randum was a final judgment. We have recently decided two 
cases addressing similar issues, and a review of those cases is 
essential to our analysis of the instant case.

In Hosack v. Hosack,13 the district court entered a file-
stamped journal entry in which the court dissolved the parties’ 
marriage, divided the marital estate, and awarded alimony. The 
journal entry provided that a decree was to be prepared by coun-
sel, provided to opposing counsel for review, and “‘presented 
to the Court for signature no later than November 15, 2002.’”14 
The decree was prepared and entered, and an appeal was taken. 
The Court of Appeals summarily dismissed the appeal, finding 
it was untimely because it was not taken within 30 days of the 
file-stamped journal entry, which the Court of Appeals deter-
mined to be a final, appealable order.15

On further review, we reversed, finding that the journal 
entry “left certain matters unresolved.”16 We noted that in the 
journal entry, “counsel was directed to advise the district court 
by written motion if the court had failed to rule on any mate-
rial issue presented.”17 And we noted that “[t]he journal entry 

12 See, Neb. Rev. Stat. § 25-1902 (Reissue 1995); State v. Loyd, 269 Neb. 762, 
696 N.W.2d 860 (2005).

13 Hosack, supra note 3.
14 Id. at 936, 678 N.W.2d at 750.
15 Hosack v. Hosack, 11 Neb. App. lxxiii (No. A-02-1405, May 30, 2003).
16 Hosack, supra note 3, 267 Neb. at 939, 678 N.W.2d at 752.
17 Id.
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 contemplated that the decree was to be prepared for opposing 
counsel’s review . . . .”18 Therefore, we concluded that “the 
journal entry was not the final determination of the rights of the 
parties in this action.”19

We also took the opportunity to expressly disapprove of 
the practice of a trial court’s filing of a journal entry which 
describes an order that is to be entered at a subsequent date, 
explaining that confusion “‘can be avoided if trial courts will, 
as they should, limit themselves to entering but one final deter-
mination of the rights of the parties in a case.’”20 We expressly 
directed that “[o]nly the signed final order should be filed with 
the clerk of the court.”21

Then, in City of Ashland v. Ashland Salvage,22 we again 
faced a file-stamped journal entry followed by a subsequent 
order. but the situation was distinguishable from Hosack, in 
that the plaintiff in City of Ashland sought both declaratory and 
injunctive relief. The journal entry disposed of the entire merits 
of the case, but directed the plaintiff to prepare an “‘Order of 
Permanent Injunction’” that the court entered later.23 because, 
unlike Hosack, the journal entry in City of Ashland disposed 
of all claims, it was a final, appealable order. And because the 
notice of appeal in City of Ashland had been taken from the 
journal entry and not the subsequent permanent injunction, we 
concluded we had jurisdiction over the appeal.24

In the present case, as set forth in more detail above, the trial 
court sent a letter to counsel, setting forth the court’s determi-
nation of several of the issues presented for resolution. The 
letter was, however, file stamped by the clerk of the court. The 

18 Id. 
19 Id. at 939-40, 678 N.W.2d at 752.
20 Id. at 940, 678 N.W.2d at 752, quoting Federal Land Bank v. McElhose, 222 

Neb. 448, 384 N.W.2d 295 (1986).
21 Id. at 940, 678 N.W.2d at 753.
22 City of Ashland v. Ashland Salvage, 271 Neb. 362, 711 N.W.2d 861 

(2006).
23 Id. at 366, 711 N.W.2d at 866.
24 Id. 



letter directed counsel for one of the parties to prepare another 
document and present it to opposing counsel for approval as 
to form. The Court of Appeals concluded that the letter was a 
final, appealable order, and dismissed the appeal.25

The Court of Appeals, however, erred in two respects. First, 
the letter had not disposed of all the issues presented by the 
pleadings. Most pertinently, the letter had not found that the 
marriage was irretrievably broken, or dissolved the marriage. 
Section 42-361(1) requires, even if the issue is uncontested, 
that “the court, after hearing, shall make a finding whether the 
marriage is irretrievably broken.” In this case, the trial court’s 
letter had not addressed the most fundamental issue presented 
by the case: whether the marriage should be dissolved. It could 
not have been rendered as a final judgment within the meaning 
of § 25-1301.

[3] but just as important is the fact that, as in Hosack,26 
the trial court’s letter was written only in contemplation of a 
decree to be entered later. In this regard, our decision in Dawes 
v. Wittrock Sandblasting & Painting27 is instructive. In Dawes, 
the problem was that the trial judge’s final order had failed to 
expressly discuss certain matters presented by the pleadings. We 
noted the well-established proposition that when multiple issues 
are presented to a trial court for simultaneous disposition in 
the same proceeding and the court decides some of the issues, 
while reserving other issues for later determination, the court’s 
determination of less than all the issues is an interlocutory order 
and is not a final order for the purpose of an appeal.28 but we 
found the situation in Dawes distinguishable, because the issues 
not discussed were not reserved for later determination.

Instead, in Dawes, no issues were reserved for further deter-
mination, and it was “apparent, from an examination of the 

25 See Wagner, supra note 2.
26 Hosack, supra note 3.
27 Dawes v. Wittrock Sandblasting & Painting, 266 Neb. 526, 667 N.W.2d 167 

(2003), disapproved in part on other grounds, Kimminau v. Uribe Refuse 
Serv., 270 Neb. 682, 707 N.W.2d 229 (2005).

28 See, id.; Huffman v. Huffman, 236 Neb. 101, 459 N.W.2d 215 (1990); Hamm 
v. Champion Manuf. Homes, 11 Neb. App. 183, 645 N.W.2d 571 (2002).
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award and the procedural posture of the case,” that the order 
was intended to serve as a final adjudication of the rights and 
liabilities of the parties.29 “As a practical matter, the substantial 
effect of the judgment was to dispose of the entire case, end the 
litigation, and leave nothing for the court to do.”30 Therefore, we 
found that the judge had rendered a final, appealable order.31

Those principles are applicable here, but they lead to the 
opposite conclusion. Here, the court’s direction to counsel to 
prepare a final decree, and submit that decree for approval to 
opposing counsel and then the court, clearly indicates that the 
letter was not intended to be the court’s final adjudication of the 
rights and liabilities of the parties. As in Hosack,32 the court’s 
preliminary findings contemplated that the decree was to be 
prepared for opposing counsel’s review and were not the final 
determination of the rights of the parties. And City of Ashland33 
is distinguishable, because in that case, the trial court’s journal 
entry was a complete adjudication of all the issues presented, 
and the subsequent injunction was merely an order to enforce 
the terms of the previously entered final judgment. Such orders, 
entered in an action after judgment, are not uncommon in 
Nebraska law, and do not affect the status of the final judgment 
they are intended to enforce.34

[4] because of the potential for confusion, trial courts should 
be very careful if they decide to inform the parties of their find-
ings before entering a final judgment. In particular, trial courts, 
and the clerks of those courts, should not file stamp any court-
issued document that is not meant to take legal effect. Instead, 
“the trial court should notify the parties of its findings and inten-
tions as to the matter before the court by an appropriate method 

29 Dawes, supra note 27, 266 Neb. at 536, 667 N.W.2d at 180.
30 Id. at 537, 667 N.W.2d at 180-81.
31 Id.
32 Hosack, supra note 3.
33 City of Ashland, supra note 22.
34 See, e.g., Blaine v. Blaine, ante p. 87, 744 N.W.2d 444 (2008); Heathman v. 

Kenney, 263 Neb. 966, 644 N.W.2d 558 (2002); § 25-1902. Compare Koziol 
v. Koziol, 10 Neb. App. 675, 636 N.W.2d 890 (2001).



of communication” without file stamping any document.35 And 
only the signed final order should be filed with the clerk of 
the court.36

Although we have said these things before, the problem 
keeps recurring. It is absolutely essential that trial court judges 
consider this problem, discuss it with their court clerks, and 
review their procedures for communicating with the parties and 
preparing and entering final orders, so that it does not happen 
again. The courts of this state should not be procedural mine-
fields for unwitting litigants.

[5,6] Nonetheless, we also hold that court-issued findings that 
direct a party to prepare a final order memorializing those find-
ings, and to submit that order to an opposing party for approval 
before submitting it to the court, are not a final determination of 
the rights of the parties and do not become a final order or judg-
ment if file stamped. To the extent that the Court of Appeals’ 
majority opinion in Peterson v. Peterson37 provides otherwise, 
it is disapproved. Instead, we agree with the dissenting opinion 
in Peterson, that “there [must] first be a final determination of 
the rights of the parties before there is a judgment to be either 
rendered or entered” and that in circumstances such as these, 
the court’s preliminary findings “are not the final determination 
of the rights of the parties and the final determination will be 
made only after counsel prepares a decree in conformance with 
the findings, submits the same to opposing counsel for approval, 
and then to the court for rendition and entry.”38

[7] Therefore, we conclude that James’ assignment of error 
has merit, and the Court of Appeals erred in dismissing his 
appeal. Upon reversing a decision of the Court of Appeals, 
we may consider, as we deem appropriate, some or all of the 
assignments of error the Court of Appeals did not reach.39 but 

35 See Hosack, supra note 3, 267 Neb. at 940, 678 N.W.2d at 752-53. Accord 
City of Ashland, supra note 22.

36 Id.
37 Peterson v. Peterson, 14 Neb. App. 778, 714 N.W.2d 793 (2006).
38 Id. at 787-88, 714 N.W.2d at 800 (Irwin, Judge, dissenting) (emphasis in 

original).
39 See Hosack, supra note 3.
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due to its jurisdictional conclusion, the Court of Appeals did 
not reach any of James’ assignments of error, and we conclude 
that under these circumstances, it is appropriate for the Court of 
Appeals to consider James’ arguments in the first instance.40

CONCLUSION
based on the foregoing reasoning, we reverse the decision 

of the Court of Appeals, and remand the cause to the Court of 
Appeals for consideration of the merits of James’ appeal.
 ReveRsed and ReManded foR 
 fuRtheR pRoceedings.

40 See In re Interest of Devin W. et al., 270 Neb. 640, 707 N.W.2d 758 
(2005).
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 1. Summary Judgment. Summary judgment is proper when the pleadings and 
evidence admitted at the hearing disclose no genuine issue regarding any material 
fact or the ultimate inferences that may be drawn from those facts and that the 
moving party is entitled to judgment as a matter of law.

 2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in the light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of all reasonable 
inferences deducible from the evidence.

 3. Contracts. The meaning of a contract is a question of law.
 4. Contracts: Public Policy. The determination of whether a contract violates public 

policy is a question of law.
 5. Judgments: Appeal and Error. When reviewing questions of law, an appellate 

court has an obligation to resolve the questions independently of the conclusions 
reached by the trial court.

 6. Contracts: Subrogation: Waiver: Negligence. A contractual waiver of subroga-
tion is enforceable against gross negligence claims.

 7. Contracts. A contract written in clear and unambiguous language is not subject 
to interpretation or construction and must be enforced according to its terms.



 8. Contracts: Words and Phrases. A contract is ambiguous when a word, phrase, 
or provision in the contract has, or is susceptible of, at least two reasonable but 
conflicting interpretations or meanings.

 9. Contracts. A contract must receive a reasonable construction, and a court must 
construe it as a whole and, if possible, give effect to every part of the contract.

10. ____. When there is a question about the meaning of the contract’s language, the 
contract will be construed against the party preparing it.
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connolly, J.
Hearst-Argyle Properties, Inc., and the Hearst Corporation 

(collectively Hearst) owned a television broadcast tower in 
Omaha, Nebraska. In February 2003, Hearst contracted with 
entrex Communication Services, Inc. (entrex), to upgrade the 
antenna on the tower. After the tower collapsed in July 2003, 
Hearst sued entrex. Hearst alleged that entrex’s gross negli-
gence caused the collapse. entrex moved for summary judg-
ment. entrex claimed that a waiver of subrogation in the par-
ties’ agreement barred Hearst’s claims to the extent insurance 
proceeds covered the damages. The district court granted the 
motion and dismissed Hearst’s claims for damages that had 
been compensated by insurance. Hearst’s insurer appeals.
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This appeal presents two issues. The first is whether enforc-
ing a waiver of subrogation provision to bar a gross negligence 
claim violates public policy. The second is whether the waiver 
of subrogation is limited to damages to “the Work” (as defined 
in the agreement), or whether it also applies to damages to 
“non-Work” property. We conclude that the waiver of subroga-
tion is effective against claims for gross negligence. We further 
conclude that the waiver applies to damages to both the Work 
and the non-Work property. We affirm.

I. bACkgROUND

1. factual backgRound

The facts are not in dispute. Hearst owns and operates a tele-
vision station in Omaha. In February 2003, Hearst contracted 
with entrex to modify a 1,234-foot television broadcast tower 
by removing the analog antenna and replacing it with a digital 
antenna. entrex subcontracted with Communication Structures 
& Services, Inc., which hired Dudutis erection & Maintenance, 
Inc., to assist (hereinafter collectively entrex).

The parties’ contract required Hearst to obtain property 
insurance to cover “the Project” (as defined in the agreement). 
Instead of obtaining a specific property insurance policy to 
cover the Project, Hearst relied upon existing “all-risk” property 
insurance policies. These policies were issued by Lexington 
Insurance Company; Allied World Assurance Company, Ltd.; 
CNA Insurance Company; everest Reinsurance (bermuda) 
Limited; and Firemen’s Fund Insurance Company (collectively 
Lexington). These all-risk policies collectively provided Hearst 
with $25 million in coverage.

The tower collapsed in July 2003, allegedly causing over 
$6 million in damages to the antenna, tower, transmission 
building, and personal property in the transmission building. 
Lexington compensated Hearst for its losses, less a $250,000 
deductible. Hearst sued entrex, alleging that the tower collapse 
occurred because of entrex’s gross negligence.

entrex moved for partial summary judgment. It argued that 
a waiver of subrogation clause in the parties’ agreement barred 
Hearst’s claims against entrex to the extent insurance proceeds 
were available to cover the damages. Hearst responded with 



two arguments: (1) The waiver of subrogation was unenforce-
able because Hearst had alleged gross negligence and enforcing 
a waiver of subrogation against a claim for gross negligence 
would violate public policy and (2) the waiver barred only 
claims for damage to the Work (as defined in the agreement), 
and thus, entrex’s motion should be denied as to damage claims 
involving non-Work property.

Regarding Hearst’s first argument, the court concluded that 
enforcing a waiver of subrogation to bar a claim for gross neg-
ligence did not violate public policy. In deciding the second 
argument, the court concluded that Hearst had waived all claims 
covered by its all-risk insurance policies, including damages 
to the Work and non-Work property. The district court granted 
entrex’s motion and dismissed Hearst’s claims for damages 
covered by insurance.

Hearst appealed, but the Nebraska Court of Appeals dis-
missed the appeal for lack of jurisdiction. It determined that 
although the court’s order disposed of all subrogation claims by 
Lexington, Hearst’s claims for uninsured losses remained pend-
ing. Thereafter, Lexington was substituted as the named plain-
tiff in this lawsuit and Hearst’s claims were dismissed without 
prejudice and refiled under a different case number. The court 
then entered a final order (consistent with its earlier order), 
granting entrex’s motion for summary judgment on Lexington’s 
claims. Lexington appeals.

2. Relevant contRact pRovisions

The contract between Hearst and entrex was an American 
Institute of Architects (AIA) standard form of agreement, docu-
ment A101-1997. The agreement incorporated another AIA 
standard form of general conditions of the contract for con-
struction, document A201-1997.

Pivotal to our analysis are two words used in the parties’ 
agreement—“Work” and “Project.” Subparagraph 1.1.3 of the 
agreement defined “Work” as “the construction and services 
required by the Contract Documents, whether completed or par-
tially completed, and includes all other labor, materials, equip-
ment and services provided or to be provided by the Contractor 
to fulfill the Contractor’s obligations.” Simply put, the Work 
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is the construction and services to be provided by the contrac-
tor to fulfill the contractor’s obligations under the contract. 
Subparagraph 1.1.3 also explains that the Work may constitute 
the whole or a part of the “Project.”

Subparagraph 1.1.4 of the agreement defines the “Project” as 
“the total construction of which the Work performed under the 
Contract Documents may be the whole or a part and which may 
include construction by the Owner or by separate contractors.” 
Stated more simply, the Project incorporates all the construction 
to be done, whether it be by the contractor, the owner, or other 
contractors. Here, the only construction being done was that by 
entrex, so the terms “Work” and “Project” are interchangeable.

(a) entrex’s Obligations Under the Agreement
Article 11 of the agreement allocated insurance responsi-

bilities among the parties. Subparagraph 11.1.1 of that article 
required entrex, as the contractor, to obtain liability insurance 
covering claims for damages to non-Work property:

The Contractor shall purchase . . . and maintain . . . such 
insurance as will protect the Contractor from claims set 
forth below which may arise out of or result from the 
Contractor’s operations under the Contract and for which 
the Contractor may be legally liable . . . .

. . . .

.5 claims for damages, other than to the Work itself, 
because of injury to or destruction of tangible property, 
including loss of use resulting therefrom[.]

(emphasis supplied.)

(b) Hearst’s Obligations Under the Agreement
Subparagraph 11.4.1 of the agreement required Hearst to 

obtain property insurance covering the Project:
Unless otherwise provided, the Owner shall purchase and 
maintain . . . property insurance written on a builder’s 
risk “all-risk” or equivalent policy form in the amount 
of the initial Contract Sum, plus value of subsequent 
Contract modifications and cost of materials supplied or 
installed by others, comprising total value for the entire 
Project at the site on a replacement cost basis without 
optional deductibles. . . . This insurance shall include 



interests of the Owner, the Contractor, Subcontractors and 
Sub-subcontractors in the Project.

(emphasis supplied.)

(c) Waiver of Subrogation
The agreement’s critical provision is set out in subparagraph 

11.4.7. It contains a waiver of subrogation, which forms the 
basis of this appeal, and states in relevant part:

The Owner and Contractor waive all rights against . . . 
each other and any of their subcontractors . . . for damages 
caused by fire or other causes of loss to the extent covered 
by property insurance obtained pursuant to this Paragraph 
11.4 or other property insurance applicable to the Work, 
except such rights as they have to proceeds of such insur-
ance held by the Owner as fiduciary.

II. ASSIgNMeNTS OF eRROR
Lexington assigns, restated, that the district court erred in 

holding that (1) the contractual waiver of subrogation barred 
gross negligence claims and (2) the waiver barred claims for 
damage to non-Work property.

III. STANDARD OF ReVIeW
[1,2] Summary judgment is proper when the pleadings and 

evidence admitted at the hearing disclose no genuine issue 
regarding any material fact or the ultimate inferences that may 
be drawn from those facts and that the moving party is entitled 
to judgment as a matter of law.1 In reviewing a summary judg-
ment, an appellate court views the evidence in the light most 
favorable to the party against whom the judgment is granted 
and gives such party the benefit of all reasonable inferences 
deducible from the evidence.2

[3-5] The meaning of a contract is a question of law.3 The 
determination of whether a contract violates public policy is a 

 1 Erickson v. U-Haul Internat., 274 Neb. 236, 738 N.W.2d 453 (2007).
 2 Id.
 3 Hogelin v. City of Columbus, 274 Neb. 453, 741 N.W.2d 617 (2007).
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question of law.4 When reviewing questions of law, an appellate 
court has an obligation to resolve the questions independently 
of the conclusions reached by the trial court.5

IV. ANALYSIS

1. enfoRcing the WaiveR of subRogation to baR lexington’s 
gRoss negligence claiMs does not violate public policy

Lexington contends that the district court erred in decid-
ing that the waiver of subrogation in subparagraph 11.4.7 bars 
Lexington’s gross negligence claims. According to Lexington, 
public policy precludes parties from contractually disclaiming 
or limiting their liability for gross negligence.

Other jurisdictions are split on whether to enforce contrac-
tual waivers of subrogation against claims for gross negligence. 
Some courts have held that even though traditional exculpa-
tory provisions may not be effective against claims for gross 
negligence, waivers of subrogation are effective to bar gross 
negligence claims.6 but other courts have decided that because 
a traditional exculpatory clause is generally ineffective against 
a gross negligence claim, a waiver of subrogation will similarly 
be ineffective.7

Two leading cases in which courts have enforced waivers 
of subrogation to bar gross negligence claims are St Paul Fire 
and Marine v. Universal Builders8 and Reliance Nat. Indem. v. 
Knowles Ind. Ser.9 The St Paul Fire and Marine and Reliance 
Nat. Indem. courts reasoned, in part, that policy considerations 

 4 Spanish Oaks v. Hy-Vee, 265 Neb. 133, 655 N.W.2d 390 (2003).
 5 Eastlick v. Lueder Constr. Co., 274 Neb. 467, 741 N.W.2d 628 (2007).
 6 See, e.g., St Paul Fire and Marine v. Universal Builders, 317 F. Supp. 2d 

336 (S.D.N.Y. 2004), affirmed as modified 409 F.3d 73 (2d Cir. 2005); 
Reliance Nat. Indem. v. Knowles Ind. Ser., 868 A.2d 220 (Me. 2005); Behr 
v. Hook, 173 Vt. 122, 787 A.2d 499 (2001).

 7 See, e.g., Butler Mfg. Co., Inc. v. Americold Corp., 841 F. Supp. 1107 (D. 
kan. 1993); Colonial Properties Realty v. Lowder Const., 256 ga. App. 106, 
567 S.e.2d 389 (2002).

 8 St Paul Fire and Marine, supra note 6.
 9 Reliance Nat. Indem., supra note 6.



associated with traditional exculpatory provisions are not impli-
cated with waivers of subrogation:

The rule [that gross negligence generally renders exculpa-
tory provisions void] exists . . . to ensure that “a party 
injured by another’s gross negligence will be able to 
recover its losses.” . . . In cases involving waivers of sub-
rogation, however, there is no risk that an injured party will 
be left uncompensated, and it is irrelevant to the injured 
party whether it is compensated by the grossly negligent 
party or an insurer.10

In sum, because a waiver of subrogation clause does not leave a 
party uncompensated, these courts hold that the clause is effec-
tive even when the plaintiff alleges gross negligence.

Lexington argues we should give these cases little deference. 
It claims the decisions “erroneously focused on whether the 
injured party was compensated for damages . . . rather than on 
holding the grossly negligent defendant financially responsible 
for its misconduct.”11 Lexington relies on our decision in New 
Light Co. v. Wells Fargo Alarm Servs.12 In New Light Co., a 
fire in the plaintiff’s restaurant caused extensive damage to the 
building and its contents. The plaintiff alleged that the defend-
ant was grossly negligent in designing, installing, and maintain-
ing a fire alarm system in the building. The plaintiff further 
argued that public policy prevented the defendant from relying 
on a contractual exculpatory clause or limitation-of-damages 
provision to insulate itself from liability for its gross negligence. 
In New Light Co., we held that allowing the defendant to use a 
contractual agreement to insulate itself from damages caused by 
its own gross negligence would violate public policy.

Relying on New Light Co., Lexington argues that the reason 
exculpatory clauses may be unenforceable against gross neg-
ligence claims is not to ensure compensation for the injured 
party, but, rather, to hold grossly negligent parties financially 

10 Id. at 226 (citation omitted). See, also, St Paul Fire and Marine, supra note 
6.

11 brief for appellants at 21-22.
12 New Light Co. v. Wells Fargo Alarm Servs., 247 Neb. 57, 525 N.W.2d 25 

(1994).

 LexINgTON INS. CO. v. eNTRex COMM. SeRVS. 709

 Cite as 275 Neb. 702



710 275 NebRASkA RePORTS

 responsible for their conduct. Lexington contends that Nebraska 
public policy requires that grossly negligent parties be held 
financially responsible for their conduct because otherwise they 
“would have no incentive to act more appropriately in the 
future.”13 Lexington acknowledges that New Light Co. addressed 
a contractual exculpatory clause and a limitation-of-damages 
provision, rather than a waiver of subrogation clause. but 
Lexington claims that allowing a party to use a waiver of subro-
gation to avoid gross negligence liability would similarly elimi-
nate the financial incentive for that party to “‘clean up its act.’”14 
Therefore, Lexington argues that the New Light Co. rationale 
and the underlying Nebraska public policy apply to contractual 
waivers of subrogation just as they did to the exculpatory clause 
and limitation-of-damages provision in that case.

Admittedly, language in New Light Co. can be read as sug-
gesting that our policy concern was protecting the public by 
providing incentive for parties to refrain from grossly negli-
gent conduct. We decline, however, to extend our discussion 
in New Light Co. to this case involving a contractual waiver of 
subrogation. We recognize that a waiver of subrogation shares 
similarities with traditional exculpatory clauses or limitation-
of-damages provisions. but, we also find that significant differ-
ences exist between waivers of subrogation and the exculpatory 
clause and limitation-of-damages provision we dealt with in 
New Light Co.

First, as the Reliance Nat. Indem. and St Paul Fire and 
Marine courts observed, the danger with exculpatory clauses 
is that a party injured by another’s gross negligence will be 
unable to recover its losses. but such danger is not present in 
cases involving waivers of subrogation because the waiver only 
applies to losses covered by insurance, so “there is no risk that 
an injured party will be left uncompensated.”15

Also, waivers of subrogation serve other important policy 
goals not met by exculpatory clauses. As the Reliance Nat. 

13 brief for appellants at 16.
14 Id. at 18.
15 Reliance Nat. Indem., supra note 6, 868 A.2d at 226.



Indem. court explained, “‘waivers of subrogation are encour-
aged by the law and serve important social goals: encouraging 
parties to anticipate risks and to procure insurance covering 
those risks, thereby avoiding future litigation, and facilitat-
ing and preserving economic relations and activity.’”16 Other 
courts have observed that a waiver of subrogation is particularly 
useful in a construction contract: “‘[I]t avoids disruption and 
disputes among the parties to the project. It thus eliminates 
the need for lawsuits, and yet protects the contracting parties 
from loss by bringing all property damage under the all risks 
builder’s property insurance.’”17 Traditional exculpatory clauses 
and limitation-of-damages provisions do not serve this same 
important policy goal. because of these differences, we decline 
to extend New Light Co. to the present case.

[6] We, like other jurisdictions, recognize the important policy 
goal that waivers of subrogation serve in avoiding disruption of 
construction projects and reducing litigation among parties to 
complicated construction contracts. Concluding that waivers of 
subrogation cannot be enforced against gross negligence claims 
would undermine this underlying policy by encouraging costly 
litigation to contest whether a party’s conduct was grossly negli-
gent. Therefore, we conclude that “public policy favors enforce-
ment of waivers of subrogation even in the face of claims of 
gross negligence.”18

because the waiver of subrogation clause in subparagraph 
11.4.7 is effective to bar Lexington’s gross negligence claims, 
we next determine the scope of the waiver.

16 Id. at 225-26.
17 Haemonetics Corp. v. Brophy & Phillips Co., 23 Mass. App. 254, 258, 501 

N.e.2d 524, 526 (1986), quoting Tokio Marine & Fire v. Employers Ins. of 
Wausau, 786 F.2d 101 (2d Cir. 1986). See, also, St Paul Fire and Marine, 
supra note 6; Reliance Nat. Indem., supra note 6; Behr, supra note 6.

18 Reliance Nat. Indem., supra note 6, 868 A.2d at 227.
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2. the WaiveR of subRogation applies to insuRed 
daMages, Which heRe include both the 

WoRk and the non-WoRk pRopeRty

Lexington next contends that the district court erred in hold-
ing that the waiver of subrogation in subparagraph 11.4.7 barred 
Lexington’s claims for damage to non-Work property. Again, 
the parties’ agreement essentially defines “Work” as the con-
struction and services provided by the contractor to fulfill the 
contractor’s obligations under the contract. The record reflects 
that of the over $6.2 million in claimed damages, about only 
$470,000 represented damages to the Work, while the remain-
der represented damages to non-Work property. We understand 
from Lexington’s counsel at oral argument that the antenna was 
the Work property, while the tower and transmission building 
represented the non-Work property.

The waiver of subrogation in subparagraph 11.4.7 states in 
relevant part, “The Owner [Hearst] and Contractor [entrex] 
waive all rights against . . . each other . . . for damages caused 
by fire or other causes of loss to the extent covered by property 
insurance obtained pursuant to this Paragraph 11.4 or other 
property insurance applicable to the Work . . . .” Subparagraph 
11.4.1 required Hearst to purchase a builder’s risk “all-risk” 
property insurance policy “comprising total value for the entire 
Project at the site.” Here, “Project” and “Work” are inter-
changeable. Hearst did not purchase a separate builder’s risk 
policy covering the Work, but instead relied upon existing 
“all-risk” property insurance policies issued by Lexington and 
other companies. These all-risk policies collectively provided 
Hearst with $25 million in coverage for both the Work and 
the non-Work property. Lexington argues that the waiver of 
subrogation in subparagraph 11.4.7 applied only to damages to 
the Work. In other words, Lexington claims that even though 
Hearst’s existing property insurance policies covered both the 
Work and the non-Work property, the parties waived sub-
rogation only for damages to the Work property. Therefore, 
Lexington believes it can recover for claims it paid for damages 
to non-Work property.

entrex, of course, contends that the waiver applies to all 
insured damages, including those to non-Work property. 



Lexington argues that even if entrex’s interpretation is reason-
able, the waiver is at most ambiguous. Lexington also claims 
that entrex “drafted” the contract by requiring use of the 
standard AIA form and that therefore, we should construe any 
ambiguity against entrex.

[7-10] We have stated that a contract written in clear and 
unambiguous language is not subject to interpretation or con-
struction and must be enforced according to its terms.19 A 
contract is ambiguous when a word, phrase, or provision in the 
contract has, or is susceptible of, at least two reasonable but 
conflicting interpretations or meanings.20 Also, a contract must 
receive a reasonable construction, and we must construe it as a 
whole and, if possible, give effect to every part of the contract.21 
In construing a contract, we apply the general rule that when 
there is a question about the meaning of the contract’s language, 
the contract will be construed against the party preparing it.22

We determine that the waiver of subrogation is subject 
to only one reasonable interpretation—that urged by entrex. 
Therefore, as explained later, we conclude that the contract is 
not ambiguous and that here, the waiver applies to damages to 
both the Work and the non-Work property.

(a) Courts Addressing the Issue generally 
Apply One of Two Approaches

A review of cases from other jurisdictions reveals two 
approaches to when an insurer’s subrogation rights are barred. 
In Trinity Universal Ins. Co. v. Bill Cox Const.,23 the Texas 
Court of Appeals has summarized the two approaches:

[O]ne approach makes a distinction between Work (as that 
word is defined in the contract) and non-Work property 
and limits the scope of the waiver to damages to the Work; 

19 Kluver v. Deaver, 271 Neb. 595, 714 N.W.2d 1 (2006).
20 Id.
21 See id.
22 See Artex, Inc. v. Omaha Edible Oils, Inc., 231 Neb. 281, 436 N.W.2d 146 

(1989).
23 Trinity Universal Ins. Co. v. Bill Cox Const., 75 S.W.3d 6, 11 (Tex. App. 

2001).
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and the second approach draws no distinction between 
Work and non-Work, but instead, limits the scope of the 
waiver to the proceeds of the insurance provided under the 
contract between the owner and contractor.

(b) Lexington Urges the First Approach
Lexington urges us to adopt the first approach described 

above. Lexington contends that “a reasonable construction of 
the waiver is that it has no relevance to claims for damage to 
non-Work property.”24 The New York Court of Appeals applied 
this approach in S.S.D.W. Co. v. Brisk Co.25 The waiver clause 
in that case was nearly identical to the waiver clause here. The 
court explained that the waiver barred subrogation claims to the 
extent the damages sought were covered by either “(1) ‘insur-
ance obtained pursuant to [art 17] [here paragraph 11.4]’ or (2) 
‘any other property insurance applicable to the Work.’”26 Article 
17.3 of the parties’ agreement required the owner to provide 
insurance “‘upon the entire Work at the site.’”27 In deciding 
the waiver barred only claims for damages to the Work, the 
S.S.D.W. Co. court reasoned:

It makes no difference whether the policy under which 
subrogation is sought is one which the owner purchased 
specifically to insure the Work pursuant to article 17.3 
[here subparagraph 11.4.1] or some other policy covering 
the owner’s property in which the owner has also pro-
vided coverage for the Work. In either event, the waiver 
clause, if given its plain meaning, bars subrogation only 
for those damages covered by insurance which the owner 
has provided to meet the requirement of protecting the 

24 brief for appellants at 24.
25 S.S.D.W. Co. v. Brisk Co., 76 N.Y.2d 228, 556 N.e.2d 1097, 557 N.Y.S.2d 

290 (1990).
26 Id. at 233, 556 N.e.2d at 1099, 557 N.Y.S.2d at 292 (emphasis in origi-

nal).
27 Id. at 233, 556 N.e.2d at 1099-1100, 557 N.Y.S.2d at 292-93 (emphasis in 

original).



contractor’s limited interest in the building—i.e., damages 
to the Work itself.28

Therefore, the S.S.D.W. Co. court concluded that to the extent 
the plaintiff sought recovery for damages to non-Work property, 
that claim was not barred by the waiver of subrogation. Other 
courts have similarly decided the waiver applies only to dam-
ages to the Work.29

(c) entrex Urges the Second Approach
entrex urges us to adopt the second approach described by 

the Trinity Universal Ins. Co. court. entrex contends that we 
should follow those courts that have decided the waiver applies 
to all damages insured by the owner’s property insurance 
policy, regardless of whether they represent damages to the 
Work or non-Work property. The courts adopting this approach 
represent the majority.30

The California Court of Appeal adopted this approach in 
Lloyd’s Underwriters v. Craig and Rush.31 Like Hearst, the 
owner in Lloyd’s Underwriters elected not to purchase a sepa-
rate “builder’s risk” policy with coverage limited to the con-
struction work. Instead, the owner chose to rely on its existing 
“all-risk” property insurance to satisfy its obligations under 
the contract to provide property insurance for the Work. Non-
Work property was damaged while the contractor was repairing 
the roof of the owner’s facility. The owner’s insurers argued 
that these damages, although insured, fell outside the waiver 
of subrogation.

28 Id. at 233-34, 556 N.e.2d at 1100, 557 N.Y.S.2d at 293.
29 See, e.g., Midwestern Indem. Co. v. Systems Builders, 801 N.e.2d 661 (Ind. 

App. 2004); Butler v. Mitchell-Hugeback, Inc., 895 S.W.2d 15 (Mo. 1995); 
PEMCO v. Sellen Constr. Co., 48 Wash. App. 792, 740 P.2d 913 (1987).

30 See, e.g., ASIC II Ltd. v. Stonhard, Inc., 63 F. Supp. 2d 85 (D. Me. 1999); 
Stop and Shop v. ABCO Refrigeration Supply, 48 Conn. Supp. 301, 842 
A.2d 1194 (Conn. Super. 2003); Trinity Universal Ins. Co., supra note 23; 
Employers Mut. Cas. Co. v. A.C.C.T., Inc., 580 N.W.2d 490 (Minn. 1998); 
Lloyd’s Underwriters v. Craig and Rush, 26 Cal. App. 4th 1194, 32 Cal. 
Rptr. 2d 144 (1994); Chadwick v. CSI, Ltd., 137 N.H. 515, 629 A.2d 820 
(1993); Haemonetics Corp., supra note 17.

31 Lloyd’s Underwriters, supra note 30.
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The Lloyd’s Underwriters court read the waiver’s language 
to mean that “so long as a policy of insurance ‘applicable to 
the Work’ pays for the damage, the waiver applies.”32 The court 
observed that the owner’s insurers “[did] not dispute that their 
policies (1) were ‘applicable to the Work’ and (2) ‘covered’ 
or paid for the loss.”33 The court reasoned that satisfaction of 
these two criteria allowed the court to conclude the waiver 
applied. Stated another way, the Lloyd’s Underwriters court 
essentially concluded that if a policy covering the Work paid 
for the losses, the parties waived subrogation for those losses, 
regardless of whether they were damages to the Work or 
non-Work property.

Another case often cited for the majority approach is 
Haemonetics Corp. v. Brophy & Phillips Co.34 There, the 
owner also relied on an existing property insurance policy to 
meet its obligation to provide property insurance covering the 
Work. During construction, a fire damaged non-Work property, 
and the owner received insurance proceeds to cover the dam-
age. The owner later argued that the parties’ contract required 
only that it maintain property insurance on the Work, so the 
waiver applied only to damages to the Work property. The court 
 disagreed, reasoning:

The preexisting insurance policy . . . was the insurance 
the owner chose to provide to comply with § 11.3 [here 
subparagraph 11.4.1] even though that policy may have 
been more extensive than what was required. by the terms 
of [the waiver of subrogation provision], the waiver of 
rights extends to the proceeds of any insurance provided 
under § 11.3.35

The Haemonetics Corp. and Lloyd’s Underwriters courts 
reached the same conclusion, but with different rationales. 
Again, for clarification, the waiver applies to the extent losses 

32 Lloyd’s Underwriters, supra note 30, 26 Cal. App. 4th at 1198, 32 Cal. Rptr. 
2d at 146.

33 Id.
34 Haemonetics Corp., supra note 17.
35 Haemonetics Corp., supra note 17, 23 Mass. App. at 257, 501 N.e.2d at 

526.



are covered by (1) insurance obtained to meet the owner’s 
obligation to acquire property insurance covering the Project 
or (2) “other property insurance applicable to the Work.” The 
Haemonetics Corp. court reasoned that the owner’s preexisting 
policy fell within the first alternative as the policy the owner 
chose to provide to comply with the contract. In contrast, the 
Lloyd’s Underwriters court reasoned that the owner’s preexist-
ing policy came within the second alternative as “other prop-
erty insurance applicable to the Work.” Despite their different 
classifications of the policies, both courts decided the owner’s 
preexisting policy fell within the waiver of subrogation clause. 
The courts concluded that the scope of the waiver clause 
was not defined by the property damaged, but, rather, by the 
extent the damages were covered by those policies described 
in the clause: All losses covered by those policies were sub-
ject to the waiver, whether those losses related to the Work or 
non-Work property.

(d) We Adopt the Majority Approach and Conclude 
That the Waiver Applies to Damages to both 

the Work and the Non-Work Property
We find the majority courts’ rationale persuasive. We also 

believe this approach is more consistent with other provisions 
in the parties’ agreement and furthers the purpose of the waiver 
clause. Furthermore, construing the contract as a whole, we are 
unable to conclude that the minority approach is reasonable.

The majority interpretation is consistent with a related pro-
vision, subparagraph 11.4.5 in the parties’ agreement, which 
states in relevant part:

If during the Project construction period the Owner insures 
properties, real or personal or both, at or adjacent to the 
site by property insurance under policies separate from 
those insuring the Project, . . . the Owner shall waive all 
rights in accordance with the terms of Subparagraph 11.4.7 
for damages caused by fire or other causes of loss covered 
by this separate property insurance.

We understand this provision to mean that if the owner acquires 
a separate property insurance policy to cover non-Project 
property—a policy that did not cover the Project or Work 
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 property—and the non-Project property is damaged, the owner 
waives subrogation rights for the insurer as to those damages. 
So even though the damage occurred to non-Work property, 
the owner waived subrogation rights because the damages were 
insured. This provision shows that the contracting parties were 
not opposed to waiving damages to non-Work property.36

 Subparagraph 11.4.5 reinforces our conclusion that the 
waiver in subparagraph 11.4.7 applies to all damages—including 
Work and non-Work damages—covered by the owner’s prop-
erty insurance policy. An example is helpful. Suppose the 
owner purchased two separate property insurance policies: 
“Policy A” that covered only the Project (Work) and “Policy b” 
that covered only the non-Work property. Under subparagraph 
11.4.7, the owner waives subrogation rights as to any damages 
covered by Policy A (damages to the Work property). Under 
subparagraph 11.4.5, the owner waives subrogation rights as 
to any damages covered by the separate Policy b (damages 
to the non-Work property). So, applying subparagraphs 11.4.5 
and 11.4.7, the owner waives damages to both the Work and 
the non-Work property when the owner obtains two separate 
policies. We see no reason why the parties would intend a dif-
ferent result when, instead of purchasing two separate policies, 
the owner relied on one policy covering both the Work and the 
non-Work property, as Hearst did here.

Also, as the Haemonetics Corp. court noted, the major-
ity approach furthers the policy underlying the use of waiver 
of subrogation clauses in construction contracts. That court 
explained that a waiver of subrogation is useful in construction 
contracts because it avoids disrupting the project and eliminates 
the need for lawsuits.37 The majority approach furthers this pur-
pose. Applying the waiver to all losses covered by the owner’s 
property insurance policy eliminates litigation over liability 

36 See, Lloyd’s Underwriters, supra note 30; Walker Engineering v. Bracebridge 
Corp., 102 S.W.3d 837 (Tex. App. 2003).

37 Haemonetics Corp., supra note 17, citing Tokio Marine & Fire, supra note 
17.



issues and whether the claimed loss was damage to the Work or 
non-Work property.38

Lexington, of course, argues we should not adopt the major-
ity approach. Lexington contends this approach is inconsistent 
with the agreement’s allocation of insurance responsibilities. 
Again, under subparagraph 11.1.1, entrex was obligated to 
obtain liability insurance covering claims for damages to non-
Work property, while subparagraph 11.4.1 required Hearst to 
obtain property insurance covering the Project (Work). The 
insurers in Lloyd’s Underwriters made a similar argument. 
They argued that the court must interpret the waiver of subro-
gation as waiving claims only to the extent the loss fell within 
the owner’s area of insurance responsibility (i.e., a loss to the 
Work). The court decided this contention ignored the language 
defining the scope of claims falling within the waiver clause. 
The court explained, “The waived claims are not defined 
by what property is harmed (i.e., ‘any injury to the Work’); 
instead, the scope of waived claims is delimited by the source 
of any insurance proceeds paying for the loss (i.e., whether 
the loss was paid by a policy ‘applicable to the Work’).”39 
We agree. Further, as another court noted, the waiver clause 
expressly provides that the “‘waiver of subrogation shall be 
effective as to a person or entity even though that person or 
entity would otherwise have a duty of indemnification, contrac-
tual or otherwise.’” This reconciles any inconsistency between 
the waiver of subrogation and the agreement’s allocation of 
insurance responsibilities.40

Having reviewed the reasons that support the majority 
approach, we conclude that the minority approach is not a 
reasonable interpretation of subparagraph 11.4.7. First, the 
minority approach is inconsistent with the waiver’s purpose 
of avoiding disruption and disputes among the parties to the 
project by eliminating the need for litigation. Adopting the 

38 See, Stop and Shop, supra note 30; S.S.D.W. Co., supra note 25 (Alexander, 
J., dissenting); Haemonetics Corp., supra note 17.

39 Lloyd’s Underwriters, supra note 30, 26 Cal. App. 4th at 1200, 32 Cal. Rptr. 
2d at 148 (emphasis in original).

40 See Chadwick, supra note 30, 137 N.H. at 524, 629 A.2d at 826.
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minority approach would actually encourage litigation about 
whether the claimed loss was damage to the Work or non-Work 
property. More important, we are unable to reconcile subpara-
graph 11.4.5 with the minority approach. If we applied the 
minority approach, we would be left with two disparate results 
depending on whether the owner (1) purchased a single policy 
covering both the Work and the non-Work or (2) purchased two 
separate policies. An owner relying on a single policy, as Hearst 
did here, would waive only damages to the Work (11.4.7). but 
an owner purchasing two separate policies, as in the example 
above, would waive damages to both the Work (11.4.7) and the 
non-Work (11.4.5). We do not believe the parties intended this 
disparity. because we must construe the contract as a whole,41 
subparagraph 11.4.5 is a hurdle that prevents us from decid-
ing that the minority approach is a reasonable interpretation 
of subparagraph 11.4.7. because we decide that the minority 
approach is not a reasonable interpretation of subparagraph 
11.4.7, we conclude that subparagraph 11.4.7 is not ambiguous. 
Instead, it is subject to only one reasonable interpretation—that 
of the majority courts. Therefore, we need not construe the 
contract against the drafter.

We find the majority courts’ rationale persuasive. The 
Minnesota Supreme Court has summarized the result under 
this approach:

The owner has the option of purchasing an all-risk 
policy specifically to cover the “work” or can rely on 
any existing property insurance which would cover the 
“work.” However, the waiver clause creates the “work” 
and “nonwork” distinction based upon the owner’s deci-
sion to purchase a new policy or to rely upon an existing 
one. The owner agrees to waive the right to sue for dam-
ages done only to the “work” if it purchases a separate 
all-risk policy specifically to cover the “work.” but if the 
owner relies on an existing policy which is so broad that it 
covers both “work” and “nonwork” property, it waives the 

41 See Kluver, supra note 19.



right to sue for all damages done as long as that damage 
is covered by the policy.42

We hold that the waiver of subrogation applies to all damages 
covered by a property insurance policy “obtained pursuant to 
. . . Paragraph 11.4” or other property insurance policy that 
covers the Work. When that policy is broad enough to cover 
both the Work and the non-Work property, the waiver extends 
to non-Work damages.

Here, Hearst relied on existing policies covering both the 
Work and the non-Work property. because these policies are 
“applicable to the Work,” they fall within the purview of sub-
paragraph 11.4.7. Applying the approach adopted today, Hearst 
waived subrogation rights on behalf of Lexington for any dam-
ages covered by those policies, including damages to non-Work 
property. Therefore, the district court did not err in grant-
ing summary judgment for entrex and dismissing Lexington’s 
claims for the insurance proceeds it paid.

V. CONCLUSION
We conclude that the district court correctly determined that 

contractual waivers of subrogation are effective to bar gross neg-
ligence claims. Therefore, the waiver of subrogation in the par-
ties’ agreement was enforceable even though Lexington alleged 
entrex was grossly negligent. Also, we interpret the waiver 
of subrogation provision, subparagraph 11.4.7, as applying to 
all damages covered by a property insurance policy “obtained 
pursuant to . . . Paragraph 11.4” or other property insurance 
policy that covers the Work. When that policy is broad enough 
to cover both the Work and the non-Work property, as Hearst’s 
policies were here, the waiver applies to both the Work and the 
non-Work damages. Thus, Lexington is unable to recover the 
proceeds it paid for damages to the Work and non-Work prop-
erty. The district court did not err in granting entrex’s motion 
for summary judgment or in dismissing Lexington’s claims for 
the insurance proceeds it paid.

affiRMed.

42 Employers Mut. Cas. Co., supra note 30, 580 N.W.2d at 493.

 LexINgTON INS. CO. v. eNTRex COMM. SeRVS. 721

 Cite as 275 Neb. 702



722 275 NebRASkA RePORTS

nathan pieRce, appellant, v. the douglas county 
civil seRvice coMMission and the county of 

douglas, nebRaska, appellees.
748 N.W.2d 660

Filed May 16, 2008.    No. S-07-252.

 1. Administrative Law: Appeal and Error. In reviewing an administrative agency 
decision on a petition in error, both the district court and the appellate court 
review the decision to determine whether the agency acted within its jurisdiction 
and whether sufficient, relevant evidence supports the decision of the agency.

 2. Administrative Law: Evidence. The evidence is sufficient, as a matter of law, 
if an administrative tribunal could reasonably find the facts as it did based on the 
testimony and exhibits contained in the record before it.

 3. Administrative Law. Administrative action must not be arbitrary or capricious.
 4. Administrative Law: Appeal and Error. The reviewing court in an error pro-

ceeding is restricted to the record before the administrative agency and does not 
reweigh evidence or make independent findings of fact.

 5. Judgments: Jurisdiction: Appeal and Error. An appellate court determines juris-
dictional issues that do not involve factual disputes as a matter of law.

 6. Judgments: Appeal and Error. On a question of law, an appellate court reaches a 
conclusion independent of the court below.

 7. Civil Service: Administrative Law: Final Orders: Breach of Contract: Appeal 
and Error. Under Neb. Rev. Stat. § 23-2515 (Reissue 1997), an appeal from a 
final order of the Civil Service Commission is a petition in error, not an original 
breach of contract action against the county.

 8. Civil Service: Administrative Law: Statutes. The Civil Service Commission is a 
statutorily created tribunal that is required to act in a judicial manner when decid-
ing employee appeals.

 9. Civil Service: Administrative Law: Appeal and Error. When the Civil Service 
Commission acts in a judicial manner, a party adversely affected by its decision is 
entitled to appeal to the district court through the petition in error statutes.

Appeal from the District Court for Douglas County: W. 
Russell boWie iii, Judge. Reversed and remanded with 
 directions.

Timothy S. Dowd, of Dowd, Howard & Corrigan, L.L.C., for 
appellant.

Donald W. kleine, Douglas County Attorney, and bernard J. 
Monbouquette for appellees.

heavican, C.J., WRight, connolly, geRRaRd, stephan, 
MccoRMack, and MilleR-leRMan, JJ.



connolly, J.
Nathan Pierce appeals from the district court’s order affirming 

the decision of the Douglas County Civil Service Commission 
(the Commission). The Commission affirmed Pierce’s termi-
nation of employment (termination) by the Douglas County 
Public Properties Department (the Department). Initially, the 
Department suspended Pierce for 3 days in 2001 for verbally 
abusing another employee. This appeal stems from Pierce’s 
alleged violation of a work restriction placed on him because of 
his first offense. Pierce’s employment is governed by a collec-
tive bargaining agreement (CbA) between Douglas County (the 
County) and the International Union of Operating engineers, 
Local 571.

This appeal presents two main issues. The first is whether 
the district court had jurisdiction over Pierce’s petition in error 
that claimed the Department had breached the CbA. The second 
is whether the evidence supports Pierce’s termination for com-
mitting a second offense of “[i]mmoral, indecent, disgraceful, 
or inappropriate conduct,” as described in the Commission’s 
personnel manual. We conclude that the district court did have 
jurisdiction over Pierce’s claims that the Department breached 
the CbA as far as those allegations were relevant to Pierce’s 
termination. However, we need not reach the merits of Pierce’s 
claims under the CbA. We conclude that the evidence shows 
the Department did not consider Pierce’s alleged conduct to 
be a serious violation of the Commission’s personnel manual, 
warranting termination. We therefore reverse the district court’s 
order affirming Pierce’s termination.

bACkgROUND
Although Pierce was a Department employee, his job duties 

required him to do maintenance work throughout the Douglas 
County Health Center (the Health Center). In June 2001, the 
Department suspended Pierce for verbally abusing kimberly 
Fisher Nahriri (Nahriri), a licensed practical nurse in the Health 
Center’s assisted living unit. After Nahriri refused to take 
Pierce’s blood pressure, Pierce became belligerent. He fright-
ened Nahriri by putting his arm on the back of her chair and 
his other arm on her desk, so that he hemmed her into her 
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 workstation. The Department suspended Pierce for two offenses 
under the Commission’s personnel manual: (1) fighting or caus-
ing a disturbance and (2) “[i]mmoral, indecent, disgraceful, 
or inappropriate conduct” that may reasonably be expected to 
affect the public’s confidence in county government.

After his suspension for this incident, the County’s assistant 
personnel director issued a written directive imposing work 
restrictions on Pierce. The personnel directive ordered Pierce to 
have no contact with Nahriri. In addition, the directive required 
Pierce to request accompaniment by a coworker or manage-
ment representative if he worked in Nahriri’s unit. It further 
stated that Pierce’s presence in Nahriri’s unit without another 
Department employee would violate the directive.

Later, in November 2001, the Commission affirmed the 
Department’s suspension of Pierce. In its order, the Commission 
strongly recommended that management of both the Health 
Center and the Department take further steps. It recommended 
management neither allow Pierce in or near any area in which 
Nahriri worked nor allow him to approach her, speak to her, 
or observe her. The Commission’s order, unlike the personnel 
directive, did not address whether Pierce could be in Nahriri’s 
unit if accompanied by a coworker.

The record fails to show whether the personnel director, the 
Health Center, or the Department ever issued any further writ-
ten directives following the Commission’s recommendations. 
Thus, the record reflects an inconsistency. The Commission’s 
recommendations effectively barred Pierce from being in an 
area where Nahriri worked, while the personnel directive 
allowed Pierce to be in Nahriri’s work unit if accompanied by 
a coworker.

In September 2002, after a predisciplinary hearing, the 
Department terminated Pierce’s employment for violating the 
Commission’s 2001 order. Although the Department alleged 
two separate violations, it terminated Pierce’s employment for a 
violation that occurred on August 6, 2002. At the Commission’s 
hearing regarding the termination, the evidence of the August 
6 violation showed that Pierce had walked through the assisted 
living unit in front of the nurses’ station where Nahriri worked. 
While Nahriri was on duty, Pierce stopped to clean up some 



ice he spilled in front of the nurses’ station. The Department 
accused Pierce of committing a second offense of “[i]mmoral, 
indecent, disgraceful, or inappropriate conduct.” The punish-
ment for a second offense was termination.

The August 6, 2002, alleged violation stemmed from an inci-
dent report written by Nahriri. In the report, Nahriri stated that 
she had observed Pierce walking through the assisted living area 
on August 6 and on three to four other occasions since June. 
She did not state whether a coworker had accompanied Pierce. 
Nahriri did not attend the predisciplinary hearing or testify at 
the evidentiary hearing before the Commission. Nahriri had 
also alleged that on August 29, Pierce looked at her through a 
window while she was in a courtyard. The Department included 
this allegation in its notice of disciplinary charges as a second 
incident supporting the charge. Yet, the Commission neither 
discussed nor relied on the August 29 allegation in upholding 
Pierce’s termination.

In its notice of disciplinary charges, the Department did 
not accuse Pierce of being in Nahriri’s unit unescorted or of 
violating the personnel directive. Instead, the notice stated 
that Pierce was near Nahriri’s work area on August 6, 2002, 
violating the Commission’s 2001 order. The notice stated that 
the 2001 order prohibited him from being in or near any area 
where Nahriri worked. but the evidence before the Commission 
showed that the Department disciplined Pierce for being in 
Nahriri’s work unit unaccompanied. The Department’s assistant 
director, Marvin Olson, drafted the notice of charges. And he 
jointly decided with the Department’s director, Al Hogan, to 
terminate Pierce’s employment. before the Commission, Olson 
testified that the Department terminated Pierce’s employment 
for violating the Commission’s 2001 order by being in the 
vicinity of Nahriri unescorted on August 6.

At the public hearing before the Commission, the evidence 
also showed that the Department and Health Center administra-
tors disagreed on the type of work restrictions imposed by the 
Commission’s 2001 order. The Health Center’s administrator 
testified that Hogan told Pierce he must stay out of the assisted 
living unit and stay away from Nahriri. Hogan did not testify. 
In contrast, Olson testified that Pierce was instructed not to go 
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into the assisted living unit unescorted. He also stated that the 
Department made exceptions to the Commission’s 2001 order 
to allow Pierce near Nahriri if someone escorted him. Olson 
specifically stated that “[i]n order to abide by the Civil Service 
guidelines, in order to remain efficient with the manpower that 
we had, we came to agree that . . . Pierce if he had to be in the 
vicinity of . . . Nahriri that he should do so in the presence of 
another engineer.”

The record reflects other examples of misunderstandings about 
the work restrictions imposed because of the Commission’s 
2001 recommendations. For example, in August 2002, the per-
sonnel director wrote in a memorandum that he believed Nahriri 
understood Pierce could “be on the unit if accompanied by 
another engineer.” In contrast, the nursing director testified that 
she believed the Commission’s order was controlling. She did 
not know until just before the public hearing in March 2004 
that the personnel director had written that Pierce could work in 
Nahriri’s unit if accompanied.

Pierce did not deny encountering Nahriri on August 6, 2002. 
In fact, he reported the incident to the temporary nursing direc-
tor right after it occurred. but he also reported to her that 
someone was accompanying him when he encountered Nahriri. 
Pierce similarly testified before the Commission that a teen-
age summer helper was accompanying him to do maintenance 
work in the assisted living unit when he accidentally spilled ice 
by the nursing station. He stated that he left the area when a 
housekeeper told him she would finish cleaning up the ice. He 
stated that he did not speak or make any gestures to Nahriri. 
Pierce testified that his supervisor had authorized the summer 
helper to work with him in the building. Neither the supervi-
sor nor the summer worker testified, but a coworker verified 
that the Department had assigned a summer helper to work 
with Pierce.

The housekeeper who cleaned up the ice, Vera Hill, con-
firmed that Pierce immediately left the area without speaking 
or making gestures to Nahriri. Hill was not asked and did 
not specifically state whether Pierce was accompanied by a 
coworker during this incident. before Pierce’s termination, Hill 
had also prepared a written statement for the Department at her 



supervisor’s request. The Commission admitted this statement 
at the hearing. In her statement, Hill said that while Nahriri was 
on duty, she had seen Pierce unaccompanied in the assisted liv-
ing unit several times in the summer of 2002 and at least once 
in August. but she did not state that she had seen him in the 
unit unaccompanied on August 6, 2002, or when he spilled ice 
in front of the nurses’ station.

The Commission found “conflicting testimony as to whether 
or not . . . Pierce was accompanied into the area in which he 
was required to have an escort.” but it concluded that Pierce 
had failed to meet his burden of proving he was accompanied 
on August 6, 2002, because he did not present corroborating 
testimony. It therefore found that “Pierce violated the [2001] 
recommendation of the Commission and the work conditions 
of . . . Pierce as set forth by the County.”

Pierce had also presented evidence at the Commission hear-
ing to show that the Department and personnel director had 
violated the grievance procedures under the CbA. but other than 
to note that Pierce had raised these violations, the Commission 
did not address them.

Pierce filed a petition in error in the district court. In its 
order, the court rejected Pierce’s claims that the County failed 
to produce sufficient evidence to support his termination. It 
also rejected his claim that the Commission had impermissi-
bly shifted the burden of proof to him. It recognized that the 
“Commission’s sole finding was that Pierce failed to provide 
corroborating evidence that he was accompanied by another 
employee when he was in . . . Nahriri’s work area, violating 
the earlier recommendation (sanction), of the Commission.” In 
addressing the burden of proof, the district court relied on this 
court’s decision in Caniglia v. City of Omaha.1 It concluded that 
Pierce had the “burden to show that good cause did not exist for 
his discharge from employment.”

The court noted that Hill had reported in her written state-
ment seeing Pierce in the assisted living unit unaccompanied 
several times in 2002, including one occasion in August. based 
on this statement and the Commission’s belief that Pierce was 

 1 Caniglia v. City of Omaha, 210 Neb. 404, 315 N.W.2d 241 (1982).
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not credible, the court concluded that the evidence was suffi-
cient to show Pierce’s actions on August 6, 2002, violated the 
Commission’s 2001 order. It further concluded the County had 
shown Pierce committed the offense of “[i]mmoral, indecent, 
disgraceful, or inappropriate conduct.”

Further, the court determined that the August 6, 2002, viola-
tion occurred within 1 year of November 1, 2001, when the 
Commission affirmed Pierce’s suspension for the first violation. 
Thus, the court concluded the Department had not violated 
the CbA by charging Pierce with a second offense past the 
1-year limit for using an offense for further disciplinary action. 
but the court determined that it did not have jurisdiction to 
decide Pierce’s remaining claims that the County had breached 
the CbA. It concluded Pierce’s compliance with the county 
claims statute2 was a prerequisite to its exercising jurisdiction. 
Pierce appeals.

ASSIgNMeNTS OF eRROR
Pierce assigns, restated, that the district court’s order uphold-

ing the Commission’s decision to terminate his employment 
was arbitrary and capricious, unreasonable, and unsupported 
by the facts and law for the following reasons: (1) There was 
no competent evidence that Pierce engaged in any misconduct 
on August 6, 2002; (2) the County did not initiate a disciplin-
ary action within 10 working days of the incident on August 
6 as required by the CbA; (3) the personnel director failed to 
respond within 10 days to Pierce’s grievance as required by the 
CbA; (4) under the CbA, prior disciplinary offenses cannot be 
considered if they occurred more than 1 year before the incident 
for which the disciplinary action is being brought; and (5) the 
Commission did not render its decision within 5 calendar days 
of the hearing as required by the CbA.

Pierce further assigns that (1) the district court erred in 
concluding that it did not have jurisdiction under § 23-135 to 
decide his breach of contract claim and (2) the district court 
erred in failing to conclude that the Commission’s decision 

 2 See Neb. Rev. Stat. § 23-135 (Cum. Supp. 2002).



 violated Pierce’s due process right to be free from double jeop-
ardy by disciplining him twice for the same conduct.

STANDARD OF ReVIeW
[1-4] In reviewing an administrative agency decision on a 

petition in error, both the district court and the appellate court 
review the decision to determine whether the agency acted 
within its jurisdiction and whether sufficient, relevant evidence 
supports the decision of the agency.3 The evidence is sufficient, 
as a matter of law, if an administrative tribunal could reason-
ably find the facts as it did based on the testimony and exhibits 
contained in the record before it.4 In addition, the administra-
tive action must not be arbitrary or capricious.5 The reviewing 
court in an error proceeding is restricted to the record before the 
administrative agency and does not reweigh evidence or make 
independent findings of fact.6

[5,6] We determine jurisdictional issues that do not involve 
factual disputes as a matter of law.7 On a question of law, we 
reach a conclusion independent of the court below.8

ANALYSIS

JuRisdiction

The County argues that the district court correctly determined 
it lacked jurisdiction to decide issues related to the Department’s 
breach of the CbA. Relying on Jackson v. County of Douglas,9 

 3 See Hickey v. Civil Serv. Comm. of Douglas Cty., 274 Neb. 554, 741 N.W.2d 
649 (2007).

 4 See, Barnett v. City of Scottsbluff, 268 Neb. 555, 684 N.W.2d 553 (2004); 
Geringer v. City of Omaha, 237 Neb. 928, 468 N.W.2d 372 (1991).

 5 See, Hickey, supra note 3; Hammann v. City of Omaha, 227 Neb. 285, 417 
N.W.2d 323 (1987).

 6 Cox v. Civil Serv. Comm. of Douglas Cty., 259 Neb. 1013, 614 N.W.2d 273 
(2000).

 7 See Douglas Cty. Bd. of Comrs. v. Civil Serv. Comm., 263 Neb. 544, 641 
N.W.2d 55 (2002).

 8 See id.
 9 Jackson v. County of Douglas, 223 Neb. 65, 388 N.W.2d 64 (1986).
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it contends that a claim for breach of a collective bargaining 
agreement against a county is subject to § 23-135.

Section 23-135 is the county claims statute. It provides, in 
relevant part, that “[a]ll claims against a county shall be filed 
with the county clerk within ninety days from the time when 
any materials or labor, which form the basis of the claims, 
have been furnished or performed . . . .” We discussed the 
county claims statute in Jackson. There, the county required 
some employees to show up for their shift 15 minutes early to 
exchange information with employees on the previous shift. but 
the county never paid them for this time. In their petition, the 
employees alleged the county had violated provisions of their 
labor agreement and the Commission’s rules. We concluded that 
their claim was an action at law for the payment of services 
arising out of a contractual relationship. because the employ-
ees did not comply with the county claims statute, we held that 
the district court properly dismissed their petition for lack of 
jurisdiction. Jackson, however, is not controlling here. We see 
a critical distinction.

[7] In Jackson, the employees were not appealing from a 
final order of the Commission, nor does the Commission have 
statutory authority to hear appeals that are unrelated to disci-
plinary actions.10 In contrast, in appeals from the Commission’s 
final orders, the appeal “shall be in the manner provided in 
sections 25-1901 to 25-1908.”11 That is, under § 23-2515, an 
appeal from a final order of the Commission is a petition in 
error, not—as in Jackson—an original breach of contract action 
against the county. Neb. Rev. Stat. § 25-1901 (Cum. Supp. 
2006) provides that a “judgment rendered or final order made 
by any tribunal, board, or officer exercising judicial functions 
and inferior in jurisdiction to the district court may be reversed, 
vacated, or modified by the district court.” And unlike a direct 
breach of contract action against the County, the County is on 
full notice of a breach of contract claim arising out of a labor 
agreement when the employee has complied with the County’s 
agreed-upon procedures for asserting the claim.

10 See Douglas Cty. Bd. of Comrs., supra note 7.
11 Neb. Rev. Stat. § 23-2515 (Reissue 1997).



[8,9] We have held that the Commission is a statutorily cre-
ated tribunal that is required to act in a judicial manner when 
deciding employee appeals.12 When the Commission acts in 
a judicial manner, a party adversely affected by its decision 
is entitled to appeal to the district court through the petition 
in error statutes.13 Thus, the court erred in concluding that it 
lacked jurisdiction over Pierce’s claims that the Department 
violated the CbA as far as those claims were related to his 
termination. As stated, however, we do not reach the merits of 
these claims.

eMployee’s buRden of pRoof undeR Caniglia is Questionable

Pierce contends that the Commission’s decision to terminate 
his employment was arbitrary and capricious because it was 
unsupported by competent evidence. The County counters that 
the district court properly relied on Caniglia.14 The County 
argues that in an appeal from a disciplinary action, this court 
puts the burden of persuasion on the employee. It argues that 
under Caniglia, the Commission correctly found that Pierce had 
failed to prove someone accompanied him and that his presence 
in Nahriri’s unit was excused.

In Caniglia, we discussed an employee’s burden of proof in 
appealing a disciplinary action to a city’s personnel board. We 
stated that the employee had the “burden to show that good 
cause for her dismissal did not exist.”15 Caniglia, however, is an 
anomaly in our case law. In no other case has this court placed 
the burden on the employee to prove good cause did not exist 
in a disciplinary action.

Notably, Caniglia was decided before Cleveland Board of 
Education v. Loudermill.16 Neb. Rev. Stat § 23-2510 (Reissue 
1997) does provide that county employees may “appeal” a 
disciplinary order to the Commission. but when an employee 

12 See Douglas Cty. Bd. of Comrs., supra note 7.
13 Id.
14 Caniglia, supra note 1.
15 Id. at 407, 315 N.W.2d at 243.
16 Cleveland Board of Education v. Loudermill, 470 U.S. 532, 105 S. Ct. 1487, 

84 L. ed. 2d 494 (1985).
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has a protected property interest in continued employment, 
the Commission’s public hearing17 is usually the postdepriva-
tion hearing. That hearing satisfies due process requirements 
under Loudermill. because the evidentiary hearing before the 
reviewing tribunal or agency is de novo, many courts hold that 
the employing authority bears the burden of proving that the 
employee engaged in the conduct on which the authority based 
its disciplinary charge.18

but we decline to decide the continued vitality of Caniglia. 
Assuming arguendo that the County proved Pierce was in 
Nahriri’s unit unaccompanied, we nonetheless reverse. We con-
clude that the County has failed to show Pierce’s mere violation 
of a work restriction, without any other showing of misconduct, 
warranted termination as a second offense of “[i]mmoral, inde-
cent, disgraceful, or inappropriate conduct.”

the RecoRd does not suppoRt the depaRtMent’s 
alleged second offense of iMMoRal, indecent, 

disgRaceful, oR inappRopRiate conduct

In addition to contending that the County failed to prove 
he was unaccompanied, Pierce contends the evidence fails 
to show that he engaged in “[i]mmoral, indecent, disgrace-
ful, or inappropriate conduct.” Obviously, Pierce’s conduct did 
not rise to the level of immoral, indecent, or disgraceful. The 
question is whether it constituted “inappropriate conduct.” We 
agree that the term “inappropriate conduct,” standing alone, 
could be broad enough to encompass any improper conduct by 
an employee. In this case, however, we decline to interpret it 
that broadly. The record clearly shows the Department did not 
consider Pierce’s conduct on August 6, 2002, to be a serious 
offense warranting termination.

First, as Pierce argues, the CbA required the Department to 
initiate a disciplinary action within 10 days from the time his 

17 See Neb. Rev. Stat. § 23-2511 (Reissue 1997).
18 See, e.g., Cal. Correctional Peace v. State Person., 10 Cal. 4th 1133, 899 

P.2d 79, 43 Cal. Rptr. 2d 693 (1995); Department of Institutions v. Kinchen, 
886 P.2d 700 (Colo. 1994); Thompson v. New Orleans Dept., 844 So. 2d 
940 (La. App. 2003); Thurmond v. Steele, 159 W. Va. 630, 225 S.e.2d 210 
(1976).



supervisor learned of the incident. That was not done. Nahriri 
wrote in her August 6, 2002, incident report that she had con-
tacted the personnel director and Pierce’s supervisor on that 
same morning. However, the Department took no disciplinary 
action in response to Nahriri’s allegation until August 26—20 
days later.

Second, the supervisor’s disciplinary action on August 26, 
2002, was an oral reprimand, an informal disciplinary action. 
The Commission’s personnel manual provides: “Where correc-
tive action can be accomplished through . . . oral reprimands or 
warnings, formal disciplinary action should not be taken.” by 
giving Pierce an oral reprimand, the Department signaled that 
the violation did not justify formal disciplinary action.

Third, Pierce’s alleged unaccompanied presence in Nahriri’s 
unit would have violated the personnel directive and the 
Department’s oral directives after the Commission’s 2001 order. 
Although Hill testified that she did not perceive Pierce’s con-
duct as threatening in any way, his alleged conduct unquestion-
ably fell within less serious categories of offenses under the 
Commission’s personnel manual. Yet, the Department took no 
action consistent with the lesser offenses.

Those lesser offenses included “[f]ailure to observe written 
. . . orders prescribed by competent authority . . . where safety of 
persons or property is not endangered thereby.” The punishment 
for an employee’s first failure to observe a written order is an 
official written reprimand. Unlike an oral reprimand, a written 
reprimand is a formal disciplinary action.

Similarly, the Department could have charged him with 
insubordination, i.e., refusal to obey orders. The punishment for 
a first insubordination offense is an official written reprimand to 
a 1-day suspension. but the Department did not issue a written 
reprimand for either offense. Thus, although Pierce’s alleged 
violation of a written order constituted two lesser offenses, the 
Department apparently did not consider Pierce’s conduct to rise 
even to this level.

We cannot judge an offense of “inappropriate conduct” in 
a vacuum, detached from the consequences for the offense. 
The Commission’s personnel manual shows that this offense 
is reserved for conduct that minimally warrants a 1- to 10-day 
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suspension for a minor first offense or termination for a major 
first offense or for any second offense. Clearly, “inappropriate 
conduct” was not intended to include less serious offenses under 
the personnel manual. but the record shows the Department did 
not consider Pierce’s alleged conduct on August 6, 2002, to be 
insubordination or a failure to observe a written order. In fact, it 
never considered the August 6 conduct, standing alone, serious 
enough to warrant any formal disciplinary action. Therefore, its 
decision to charge Pierce with a second offense of “[i]mmoral, 
indecent, disgraceful, or inappropriate conduct” can only be 
explained by Nahriri’s second allegation on August 29.

The Department issued its notice of disciplinary charges on 
September 9, 2002, over 1 month after Pierce’s alleged miscon-
duct on August 6. As noted, on August 29, Nahriri alleged that 
Pierce had looked at her through a window while she was eating 
lunch in the courtyard. In its notice of disciplinary charges, the 
Department included this second incident to bolster its allega-
tion that Pierce’s August 6 conduct now constituted a serious 
offense warranting termination. but Pierce was not restricted 
from the courtyard, and at the Commission’s hearing, he denied 
the allegation that he had looked at Nahriri; Nahriri did not tes-
tify. The Commission did not discuss the August 29 allegation 
in its order and based its decision solely on Pierce’s failure to 
prove that someone had accompanied him on August 6. Thus, 
we do not consider the second allegation.

both the Department’s delay in responding to Nahriri’s first 
allegation and the low level of its disciplinary response show that 
it did not consider Pierce’s alleged conduct on August 6, 2002, 
to be a serious offense warranting termination. Pierce did not 
speak or make any gestures to Nahriri, nor did he do anything 
intimidating or offensive. Hill corroborated his testimony that he 
immediately left the area after she told him she would clean up 
the ice. Under these circumstances, we conclude that even if the 
Department proved Pierce engaged in the conduct of which he 
was accused, it was not an offense warranting termination.

CONCLUSION
We conclude that the district court erred in refusing to 

review Pierce’s claims that the Department violated grievance 



procedures under the CBA in terminating his employment. In
a petition in error appeal from the Commission, the district
court has jurisdiction to determine contract issues related to
disciplinaryactions;thepetitionerisnotrequiredtofileaclaim
withthecountyunder§23-135.

Regarding Pierce’s claims of insufficient evidence, we con-
clude that the evidence fails to show that the Department
considered Pierce’s alleged conduct onAugust 6, 2002, to be
aseriousviolationofthepersonnelmanual,warrantingtermina-
tion.TheDepartment’sdecisiontochargePiercewithasecond
offense of “[i]mmoral, indecent, disgraceful, or inappropriate
conduct” was apparently motivated by a second allegation of
misconductthatplayednoroleintheCommission’sdecisionto
uphold Pierce’s termination. The district court therefore erred
in affirmingPierce’s terminationbasedonhis alleged conduct
onAugust6.Accordingly,we reverse thedistrictcourt’s judg-
ment,whichaffirmedthedecisionoftheCommissiontouphold
Pierce’s termination. We remand the cause with directions to
the district court to remand the case to the Commission to
vacateitsorder.

ReveRsed and Remanded with diRections.

RogeR FRank et al., appellees, v. FRed a. lockwood 
and FRed a. lockwood & co., p.c., 

a nebRaska coRpoRation,  
appellants.
749N.W.2d443

FiledMay23,2008.No.S-06-731.

 1. Directed Verdict: Evidence: Appeal and Error. Concerning the overruling of
a motion for a directed verdict made at the close of all the evidence, appellate
reviewiscontrolledbytherulethatadirectedverdictisproperonlywhenreason-
ablemindscandrawbutoneconclusionfromtheevidence,whereanissueshould
bedecidedasamatteroflaw.

 2. Judgments: Verdicts. On a motion for judgment notwithstanding the verdict,
the moving party is deemed to have admitted as true all the relevant evidence
admitted that is favorable to thepartyagainstwhomthemotion isdirected,and,
further,thepartyagainstwhomthemotionisdirectedisentitledtothebenefitof
allproperinferencesdeduciblefromtherelevantevidence.
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 3. ____: ____. To sustain a motion for judgment notwithstanding the verdict, the
court resolves the controversy as a matter of law and may do so only when the
factsaresuchthatreasonablemindscandrawbutoneconclusion.

 4. Judgments: Verdicts: Directed Verdict. Amotionforjudgmentnotwithstanding
theverdictmaybegrantedwhen themovant’s previousmotion for directedver-
dict,madeattheconclusionofalltheevidence,shouldhavebeensustained.

 5. Malpractice: Accounting: Negligence: Proximate Cause: Proof: Damages. 
A plaintiff alleging accounting negligence must prove three elements: (1) the
accountant’s employment, (2) the accountant’s neglect of a reasonable duty, and
(3)thatsuchnegligenceresultedinandwastheproximatecauseofloss(damages)
totheclient.

 6. Negligence: Proximate Cause: Words and Phrases. A proximate cause is a
cause that produces a result in a natural and continuous sequence and without
whichtheresultwouldnothaveoccurred.

 7. Malpractice: Accounting: Taxes: Interest: Proof: Damages. Interest on taxes
isrecoverableinaccountingmalpracticeactionstotheextentplaintiffscarrytheir
burdenofshowingthattheyweredamagedbytheimpositionofinterest.

 8. Malpractice: Accountants: Negligence: Penalties and Forfeitures: Damages. 
Penalties may be recoverable as an element of damages when such penalties are
theresultofanaccountant’snegligence.

Appeal from the District Court for Scotts Bluff County:
RobeRt o. hippe, Judge.Affirmed inpart, reversed inpart,and
remandedforanewtrialontheissueofdamages.

David A. Domina and Claudia l. Stringfield-Johnson, of
Domina law Group, P.C., l.l.O., and kevin J. Dostal for
appellants.

Jarrod P. Crouse, of Sorensen, Mickey & Hahn, P.C., and
AnthonyViorst,ofViorstlawOffices,P.C.,forappellees.

heavican, c.J., connolly, geRRaRd, stephan, mccoRmack, 
and milleR-leRman, JJ.

milleR-leRman, J.
NATUReOFCASe

Fred A. lockwood and Fred A. lockwood & Co., P.C.,
appeal the order of the district court for Scotts Bluff County
overruling their motion for judgment notwithstanding the ver-
dict.AjuryhadfoundinfavorofRogerFrank(Frank)andhis
wife, Connie Frank, on their claim for accounting malpractice
in connection with their 2001 personal federal and Nebraska



income tax returns and awarded damages of $37,879 against
lockwood.Wereverseinpart,andremandforanewtrial.

STATeMeNTOFFACTS
Frankownsandoperatesvariousbusinessventures.In1997,

FrankpurchasedlandnearScottsbluff,Nebraska,andtitledthe
land in the name of one of his businesses, Frank enterprises,
Inc., an S corporation that for tax purposes passes its income
and deductions through to its owners, Frank and his wife. In
February2001,Frank,onbehalfofthecorporation,enteredinto
a contract to sell a portion of the land.After signing the con-
tract,Frankexploredpossibilitiesfordeferringtaxationofgain
onthesaleofthelandbyuseofalike-kindexchangepursuant
totheInternalRevenueCode,I.R.C.§1031(2000).

In June 2001, Frank consulted an attorney who specialized
in § 1031 exchanges. The attorney advised Frank that, among
other things, he should consult a tax professional regarding
tax implications of a § 1031 exchange. Frank’s accountant at
the time was lockwood. Frank testified at trial in this present
case that on occasions in June and September 2001, he spoke
with lockwood, and that lockwood told him the Franks had
$225,000 in tax credits that could be used to offset taxes that
may be incurred as a result of the land sale. Frank’s attor-
ney testified that he spoke with lockwood in September and
that lockwood also told him such tax credits were available.
lockwoodtestifiedattrialthathemighthavestatedtheFranks
hadtaxcredits,buthedeniedthatheadvisedFranksuchcredits
couldbeused tooffset taxon thesalebecausesuchacalcula-
tionwouldrequireknowledgeoffinancialinformationthatwas
notavailableatthattime.

The sale closed on October 9, 2001, and Frank enterprises
receivedproceedsof$1,296,781.20.Ofthisamount,$1million
wasdepositedwithaqualifiedintermediarythatwouldholdthe
proceeds forpurposesof theanticipated§1031exchange.The
remaining proceeds, less closing costs, were transferred to the
Franks. Frank testified that his decision to retain the remain-
ing proceeds rather than using the entire proceeds in a § 1031
exchangewasbasedonlockwood’sadviceregardingtheavail-
ability of tax credits. Subsequent to the sale, on October 15,
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FrankmetwithlockwoodtoreviewtheFranks’2000personal
tax returns, the filing of which had been extended and which
are not directly at issue in this case. Frank testified that at the
October 15 meeting, lockwood provided greater detail regard-
ing the taxcreditsandagainadvisedhimthat thecreditscould
beusedtooffsettaxfromthesale.Incontrast,lockwoodtesti-
fiedthathegaveFrankinformationregardingthetaxcreditson
October15but thathedidnot tellFrank that thecreditscould
beusedtooffsettaxfromthelandsale.

In early 2002, after using part of the land sale proceeds
to purchase replacement properties for a § 1031 exchange,
Frankdeterminedthathehadpurchasedsufficientreplacement
property and that he could withdraw the remaining proceeds
of approximately $500,000 being held by the qualified inter-
mediary. Frank testified that he made this decision based on
lockwood’s advice that he could use tax credits to offset any
capital gains tax resulting from failure to use the entire pro-
ceedstobuyreplacementproperty.

OnApril15,2002,thedatewhentheFranks’2001personal
tax return was due, Frank met with lockwood regarding his
2001 income taxes. On that day, lockwood informed Frank,
forwhatFranktestifiedwasthefirsttime,thatFrankwouldnot
beable touseanyof the taxcredits tooffset thecapitalgains
tax from the land sale and that as a result, the Franks would
owea largetaxliabilityfor2001.lockwoodadvisedFrankto
fileanextension,butlockwoodhadnotestimatedtheFranks’
2001 tax liabilityanddidnotadviseFrank topayanestimate
of taxes due. Frank testified that if lockwood had advised
him to pay estimated taxes onApril 15, 2002, he would have
doneso.

On October 4, 2002, lockwood provided the Franks with
a 2001 tax return. Filing instructions included with the return
statedthatthereturnwastobemailedonorbeforeOctober15,
2002.Afterreceivingthereturn,Frankdecidedtoconsultwith
another accountant to review the return. After reviewing the
return,theotheraccountantgaveFrankalistofsuggestionsfor
reducing the tax liability,which listFrankgave tolockwood.
lockwood incorporated most of the suggestions into revised
tax returns which were completed in November. Frank did



notfile thereturnsandpaythe tax liabilityuntilsometimein
December.Frankconsultedwithhisattorneypriortofilingthe
tax returns. Frank testified at trial that in December, prior to
filingthereturns,hewasawarethatpenaltiesandinterestwere
accruing.AletterdatedDecember12,2002,fromFrank’sattor-
neytolockwoodwasenteredintoevidenceattrial.Frankhad
authorized the attorney to write the letter.The attorney stated
intheletterthatalthoughpenaltiesandinterestwereaccruing,
itwas important to take time to ensure that “whatever is filed
isthebestresultyoucanprepare.”

After the Franks filed the tax returns and paid the taxes
for 2001, both the Internal Revenue Service (IRS) and the
Nebraska Department of Revenue provided the Franks notices
that penalties and interest were due with respect to the 2001
returns. Penalties were approximately $27,925 for the federal
and $2,291 for the state; interest was approximately $6,285
for the federal and $1,378 for the state. Penalties and interest
relatedtobothreturnstotaledapproximately$37,879.

On July 15, 2003, the Franks and Frank enterprises filed a
complaintagainstlockwoodandFredA.lockwood&Co.,P.C.
(hereinafterreferredtocollectivelyas“lockwood”).TheFranks
asserted a cause of action for accounting malpractice. Trial in
the matter was held February 13 through 16, 2006. After the
Franksrested theircase,lockwoodmovedfordirectedverdict,
arguing that there was no proof of damages and no proof of
proximate cause of damages. The court sustained the motion
fordirectedverdictastoFrankenterprisesonthebasisthatall
income and deductions were passed through to the Franks and
thereforethedamage,ifany,wastotheFranksandnottoFrank
enterprises. The court also sustained the motion for directed
verdicttotheextentthattheFranksclaimedlostprofitsbecause
any such damages were not definite. The court overruled the
remainder of the motion for directed verdict, and the defense
presented its case. lockwood renewed the motion for directed
verdictat thecloseofall theevidence,and thecourtoverruled
therenewedmotion.

On February 16, 2006, the jury returned a verdict in favor
of theFranksandawardeddamages in theamountof$37,879.
lockwood filed a motion for judgment notwithstanding the
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verdict. The court overruled the motion. The court noted that
the jury’sdamageawardwasequal to theamount theevidence
established as penalties and interest paid by the Franks with
respect to their 2001 federal and Nebraska tax returns. The
court therefore determined that “the jury awarded nothing in
actual income taxes paid” and that the verdict “represents the
exact amount the jury concluded was paid in penalties and
interest.” The court noted that there was evidence from which
the jury could find that (1) lockwood gave Frank erroneous
advice regarding theavailabilityof taxcredits tooffsetany tax
dueonthe2001returnsthatmightresultfromthelandsale;(2)
Frank’sdecision to forgo reinvesting theentireproceedsof the
landsale ina like-kindexchangewasbasedonsucherroneous
advice;(3)ifFrankhadknownthatthetaxcreditscouldnotbe
usedtooffsettaxandthathewouldhavealargetaxliabilityfor
2001,hewouldhavepaidestimatedtaxesinordertoavoidpen-
altiesandinterestforlatepaymentofsuchtaxliability;and(4)
lockwood’serroneousadvicecausedtheFrankstoincurpenal-
ties and interest that they would not otherwise have incurred.
Thecourtconcluded that“theverdict representsanappropriate
itemofdamage thatwasproximately causedbynegligentpro-
fessionaladvice,andtheverdictshouldstand.”

lockwoodappeals.

ASSIGNMeNTSOFeRROR
lockwood generally asserts, restated, that the district court

erred in overruling his motions for directed verdict and his
motion for judgment notwithstanding the verdict because there
was insufficient evidence that the Franks suffered damages as
the result of his advice in connection with the preparation and
filingoftheFranks’2001incometaxes.

STANDARDSOFReVIeW
[1]Concerningtheoverrulingofamotionforadirectedver-

dict made at the close of all the evidence, appellate review is
controlledbytherulethatadirectedverdictisproperonlywhen
reasonablemindscandrawbutoneconclusionfromtheevidence,
wherean issueshouldbedecidedasamatterof law.Bellino v. 
McGrath North,274Neb.130,738N.W.2d434(2007).



[2,3]Onamotionfor judgmentnotwithstandingtheverdict,
the moving party is deemed to have admitted as true all the
relevantevidenceadmittedthatisfavorabletothepartyagainst
whom the motion is directed, and, further, the party against
whom the motion is directed is entitled to the benefit of all
proper inferences deducible from the relevant evidence. Id.To
sustain amotion for judgmentnotwithstanding theverdict, the
court resolves the controversy as a matter of law and may do
soonlywhenthefactsaresuchthatreasonablemindscandraw
butoneconclusion.Id.

ANAlYSIS
[4]lockwoodassigns error to thedenial ofhismotions for

directed verdict and for judgment notwithstanding the verdict.
A motion for judgment notwithstanding the verdict may be
grantedwhenthemovant’spreviousmotionfordirectedverdict,
made at the conclusion of all the evidence, should have been
sustained. McLain v. Ortmeier,259Neb.750,612N.W.2d217
(2000).We conclude that the court erred in denying parts, but
not all, of lockwood’s motion for judgment notwithstanding
theverdict.

Evidence Supports Finding That Lockwood 
Neglected a Reasonable Duty.

[5,6]We have stated that before a plaintiff may recover for
accountingmalpractice,theessentialelementsofanynegligence
actionmustbeproved,namely, (1)duty, (2)breach, (3) causa-
tion,and(4)resultingdamages.World Radio Labs. v. Coopers & 
Lybrand,251Neb.261,557N.W.2d1(1996).Statedintheterms
wehaveusedinothercasesofprofessionalnegligence,aplain-
tiff alleging accounting negligence must prove three elements:
(1) the accountant’s employment, (2) the accountant’s neglect
of a reasonable duty, and (3) that such negligence resulted in
and was the proximate cause of loss (damages) to the client.
See Bellino, supra (regarding attorney negligence). lockwood
does not appear to dispute that his employment by the Franks
wasshown.Therefore,indeterminingwhetherthedistrictcourt
should have granted judgment notwithstanding the verdict, we
considerwhethertheevidencesupportsfindingsthatlockwood
neglectedareasonabledutyandthatsuchnegligenceresultedin
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andwastheproximatecauseofthepenaltiesandinterestpaidby
theFranks. In this respect,wenote thataproximatecause isa
causethatproducesaresultinanaturalandcontinuoussequence
andwithoutwhichtheresultwouldnothaveoccurred.Id.

Withregardtoneglectofareasonableduty,thedistrictcourt’s
rulingreferredprimarilytoevidencethatlockwoodgaveerro-
neous advice regarding the § 1031 transaction. Although it
recognized that the jury’s damage award was attributable to
penalties and interest, the court emphasized that the Franks’
mistaken assumption, based on lockwood’s erroneous advice,
that tax credits were available to offset tax on the land sale
was the cause of the damages awarded.We disagree with the
emphasisofsuchanalysis.

Basedonevidence in the record that theFrankspaidpenal-
tiesandinterestofapproximately$37,879relatedtotheir2001
federal and Nebraska tax returns, the district court determined
that the jury found malpractice and that the damages awarded
by the jury consisted exclusively of penalties and interest.
NeitherFranknorlockwooddisputesthischaracterization,and
we agree that the evidence supports this interpretation of the
jury’s award. Because only penalties and interest are at issue,
weneednotdetermineorcommentonwhetheranyotheritems,
suchasthetaxespaidbytheFranks,wererecoverableasdam-
ages.Inthisregard,wenotethattheFranksdidnotfileacross-
appeal relative to the fact that the jurydidnotawarddamages
inconnectionwiththeamountoftaxespaid.

TheFranks incurredpenaltiesand intereston their2001 tax
returns because the taxes were not timely paid on April 15,
2002,andbecause the tax returnswerenot timely filedon the
extendedduedateofOctober15.Althoughlockwood’sadvice
in connection with the payment and filing of the returns can
giverisetoliability,asdiscussedbelow,basedontheevidence
in this case, lockwood’s advice regarding the availability of
creditsastheypertainedtotheFranks’taxexposureduetothe
land sale could not be found to be the proximate cause of the
penaltiesandinterestactuallyincurred.

We recognize that erroneous advice regarding the § 1031
transaction could conceivably have caused the Franks to fail
toplanaheadfortaxesbeingdueonApril15,2002.However,



Frank’stestimonywasthathelearnedfromlockwoodonApril
15 that the tax credits were not available and that a large tax
liabilitywouldbedue.Frankfurthertestifiedthatiflockwood
hadadvisedhimtopayanestimatedtaxonthatday,hewould
have done so. Such testimony indicates that Frank’s financial
situationwassuchthathewouldhavebeenable to timelypay
the taxes onApril 15, thereby avoiding penalties and interest
forlatepaymentoftaxes,evenwithoutadvanceknowledgethat
ataxliabilitywouldbedue.

However, we note that Frank also testified that lockwood
failed toadvisehimonApril15,2002, thatwhenfilingforan
extension of time to file their 2001 returns, the Franks should
havepaidanestimateoftheirtaxliabilityinordertoavoidpen-
altiesand interest.TheaccountantwhowasaskedbyFrank to
reviewthereturnspreparedbylockwoodtestifiedattrialthata
reasonableaccountantwouldhaveadvisedaclient topaysuch
estimatewhen filing for anextension.Basedon this evidence,
the jury could have found that lockwood neglected a reason-
able duty by failing to advise the Franks to pay an estimated
taxliabilityonApril15,2002.Therefore,althoughlockwood’s
advice regarding the§1031 transactioncouldnotbe found to
havecausedtheFrankstofailtotimelypaytheirtaxes,thejury
couldhavefoundthatlockwood’sfurtherfailuretoadvisethe
Franks to pay an estimated tax onApril 15 caused the Franks
tofailtotimelypaytheirtaxes.

Wethereforedetermine that therewasevidencefromwhich
thejurycouldhavefoundthatlockwoodneglectedareasonable
dutyandwasliablefordamagesthatresultedfromsuchnegli-
gence.Wemustnextconsiderwhetherlockwood’snegligence
in failing toadvise theFranks topayestimated taxesonApril
15,2002,resultedinandwastheproximatecauseofthepenal-
tiesandinterestthatcomprisethejury’sawardofdamages.

Although Interest May Be Recoverable Under Proper 
Circumstances, Evidence in This Case Did Not 
Establish That the Franks Suffered Damages 
From Paying Interest on Taxes.

TheevidenceindicatesthattheFrankspaidinterestof$7,663
with respect to their federal and Nebraska taxes.Although we
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adopt a rule that interest paid to taxing authorities is available
as an itemofdamages inanaccountingmalpracticecaseupon
properproof, andwe reject a rule that intereston taxes ispre-
cludedasarecoverableitemofdamages,weconcludethatunder
the evidence presented in this case, the jury could not have
foundthattheFrankssuffereddamageasaresultofthepayment
of interest. Therefore, the district court should have granted
judgmentnotwithstanding theverdict to theextent interestwas
awardedasanitemofdamages.

Wenotethatsomecourtshaveheldthatinterestdueontaxes
isnotrecoverableasanitemofdamagesinanaccountingmal-
practice action. See, Eckert Cold Storage, Inc. v. Behl, 943 F.
Supp.1230(e.D.Cal.1996);Leendertsen v. Price Waterhouse,
81Wash.App.762,916P.2d449(1996);Alpert v Shea Gould 
Climenko, 160A.D.2d 67, 559 N.Y.S.2d 312 (1990); Orsini v. 
Bratten, 713 P.2d 791 (Alaska 1986). Generally, the reasoning
behind such decisions is that because the plaintiff had the use
of the money during the period of late payment or underpay-
ment,theplaintiffisnotdamagedwhenheorsheisultimately
required to pay interest for such use of the money. The court
in Eckert Cold Storage, Inc., stated that “interest paid to the
I.R.S. represents a payment for the plaintiffs’ use of the tax
money during the period after the taxes came due and before
theywerepaid;assuch,totheextentthattheI.R.S.chargesthe
market rate, interest is not a proper element of damages.” 942
F. Supp. at 1235.We agree with the reasoning of these courts
to theextent that interestpaid to theIRSrepresentsapayment
for use of money and that therefore, a person who has use of
themoneyisnotgenerallydamagedbythepaymentofinterest.
However,asdiscussedbelow,wealsorecognizethattheremay
beexceptionstothisgeneralrule.

TheFranksurgeustorejectablanketruleprecludingrecov-
ery of interest on taxes as an item of damages, and we agree
that a blanket rule should not be adopted. The Franks cite
to O’Bryan v. Ashland, 717 N.W.2d 632 (S.D. 2006), as the
preferred analysis. In O’Bryan, the Supreme Court of South
Dakotaheldthat“theissuewhetheraplaintiffhasactuallybeen
damaged from the interest chargedby the IRS to the taxpayer
on unpaid tax liability is a question of fact,” and the court



refused “to adopt a blanket rule forbidding interest recovery
in accounting malpractice actions.” 717 N.W.2d at 639. The
Supreme Court of South Dakota noted that other courts have
acknowledged the possibility that plaintiffs could prove that
theyweretrulydamagedbytheimpositionofinterestandthat
suchcourtshavedeterminedthat“whethera[plaintiff]hasbeen
damaged is left to the finderof fact,with theburdenofproof
onthe[plaintiff].”Id.at637.

We agree with the Supreme Court of South Dakota that it
is possible that a plaintiff could prove under appropriate cir-
cumstancesthattheplaintiffwasdamagedbytheimpositionof
interest.A plaintiff might be able to show that he or she was
damagedbytheimpositionofinteresteitherbecauseheorshe
could have borrowed money during that time at a rate lower
thanwhatwasassessedbythetaxingauthoritiesorbecausehe
orshehadsufficientmoneytopaythetaxesbutthevalueofthe
useofsuchmoneytotheplaintiffduringthepenaltyperiodwas
less than the rateof interestchargedby the taxingauthorities.
For example, in O’Bryan, the South Dakota Supreme Court
noted evidence that the plaintiff “would not have necessarily
had to borrow the money [to pay taxes] from a bank; he may
have been able to borrow money from his family as he had
done before.” 717 N.W.2d at 639.The jury in O’Bryan could
haveinferredfromsuchevidencethat theplaintiffwouldhave
paidhisfamilynointerestorinterestataratebelowthemarket
rate that would have been charged by a bank. Therefore, the
jurycouldhavefoundthattheplaintiffsufferedalosswhenhe
had topay interest to the IRSata ratehigher thanwasother-
wiseavailabletotheplaintiff.

[7]TheO’Bryanapproach,whichwefavor,issimilartothat
takenbytheMassachusettsCourtofAppealsinMiller v. Volk,
63 Mass. App. 303, 305-06, 825 N.e.2d 579, 582 (2005), in
whichthecourtdidnotadoptablanketruleprecludingrecov-
ery of interest paid to the IRS in an accounting malpractice
action,butdeniedrecoveryofinterestundertheparticularfacts
ofthecasebecause“noproofwasofferedthattheinterestpaid
totheIRSonthedeficiencyexceededthevaluetotheplaintiffs
of having use of the money in the meantime. There was, in
otherwords,noproofofactionabledamages.”Whilewedonot
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holdthatplaintiffsarecompletelybarredfromrecoveringdam-
agesrelatedtointerestpaidtotheIRS,wethinkthattheburden
remains on the plaintiff to prove that the circumstances were
such that he or she was damaged by the payment of interest.
We therefore do not adopt a blanket rule precluding recovery
ofinterestontaxesasanelementofdamages.Instead,wehold
that interest on taxes is recoverable in accounting malpractice
actions to the extent plaintiffs carry their burden of showing
thattheyweredamagedbytheimpositionofinterest.

The dissent in this case disagrees with placing such burden
on the plaintiff. The dissent urges adoption of an approach
set forth in Ronson v. Talesnick, 33 F. Supp. 2d 347 (D.N.J.
1999). Under the Ronson approach, once the plaintiff has
provedthatheorshepaidinteresttotheIRS,theburdenshifts
to the defendant to prove that the plaintiff benefited from the
defendant’snegligence.InRonson,thefederaldistrictcourtfor
New Jersey attempted to determine whether New Jersey state
lawwouldallowaplaintiff to recover interestpaid to the IRS
in an accounting malpractice action. Based on New Jersey’s
adoption of the collateral source rule and the benefits rule in
other types of tort actions, the federal district court predicted
thatNewJerseywouldfollowtheaboveapproachinwhichthe
plaintiffmerelyneeded toprove thatheorshepaid interest to
the IRS as a result of the defendant’s negligence and then the
defendant had the burden to show that the plaintiff benefited
fromthedefendant’snegligence.

We disagree with the underlying reasoning in Ronson. We
donotthinkthecollateralsourceruleandthebenefitsruleare
applicable to thepresentquestionbecause such rulespresume
that the plaintiff has proved damages. As noted above, we
generallyagreewith thereasoningofothercourts that interest
paidtotheIRSrepresentsapaymentforuseofmoneyandthat
therefore, a person who has use of the money is not gener-
ally damaged by the payment of interest. We recognize that
there may be circumstances under which a plaintiff actually
is damaged, but the burden remains on the plaintiff to prove
that suchcircumstancesexist.Wehave stated, “Damages, like
any other element of a plaintiff’s cause of action, must be
pled and proved, and the burden is on the plaintiff to offer



evidence sufficient to prove the plaintiff’s alleged damages.”
J.D. Warehouse v. Lutz & Co.,263Neb.189,195,639N.W.2d
88, 92-93 (2002). The dissent agrees with the reasoning in
Ronsonthatadefendantshouldnotbenefitfromapresumption
thataplaintiffmaintainedasumofmoneyandearnedinterest
in an amount comparable to the interest rate charged by the
IRS.However,becausetheplaintiffhastheburdentoprovehis
orherdamages,wedonotthinkthattheplaintiffshouldbene-
fit from the presumption that he or she did not benefit from
having use of the money and therefore was damaged by pay-
inginterest.“[T]otheextentthattheI.R.S.chargesthemarket
rate,interestisnotaproperelementofdamages.”Eckert Cold 
Storage, Inc. v. Behl,943F.Supp.1230,1235(e.D.Cal.1996).
TotheextentthatinterestchargedbytheIRSisabovethemar-
ket rateordoesnot reflect thevalueof theuseof themoney,
we think it is theplaintiff’sduty tosoprove,and theplaintiff
mustputonevidence,thattheinterestchargedbytheIRSwas
greater than the value of the use of the money. In the present
case,theFranksputonnosuchevidence.

The dissent also cites cases which adopt an interest dif-
ferential approach to measuring damages in these situations.
We note that the Ronson approach and the interest differential
approacharesignificantlydifferentinthatRonsonputsthebur-
den on the defendant to prove a benefit to the plaintiff, while
under the interest differential approach, the burden apparently
still remains on the plaintiff to prove the interest differential.
Wedonotrejecttheinterestdifferentialapproachasapossible
measure of damages, and we think that it could be one of the
circumstancesreferredtoaboveinwhichaplaintiffcouldprove
damages from thepaymentof interest to the IRS.However, in
thepresentcase, theFranksdidnotpresent sufficientevidence
regarding the interest differential; they presented evidence that
they paid interest to the IRS, but they presented no evidence
that theyactuallyearned less thanwhat theypaid.Because the
Franks’evidence regarding interestdifferentialwas inadequate,
we need not decide in this case whether we would adopt the
interestdifferentialapproach.However,wenotethatevenifwe
were to adopt the interest differential approach,wewould still
conclude in this case that because the Franks did not present
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sufficient evidence regarding interest differential, they did not
provedamageswithrespecttotheinterestpaidtotheIRS.

Withtheforegoingprinciplesinmind,weobservethatunder
thecircumstancesofthiscase,theFranksfailedtoprovideevi-
dencethattheyweredamagedbythepaymentofinterest.Tothe
contrary,Frank testified that iflockwoodhad toldhim topay
estimatedtaxesonApril15,2002,hewouldhavedoneso.The
evidencealsoindicatesthattheFrankspaidthetaxesduewhen
theyfiledthetaxreturnsinDecember.Suchevidenceindicates
thattheFrankshadtheuseofthemoneyfortheperiodafterthe
taxes were due onApril 15 and before they paid the taxes in
December.TheFranksdidnotpresentevidencetoindicatethat
there were circumstances, such as those outlined above, such
thattheyweredamagedbythepaymentofinterestontheirtaxes.
TheevidenceshowedonlythattheFrankshadtopayinterestto
the taxing authorities for use of the money betweenApril and
December. There was no evidence from which the jury could
have concluded that the Franks were damaged by payment of
theinterestbecausetherewasnoevidencethatthevalueofthe
useof themoney to theFranksduring that timewas less than
the rate of interest charged by the taxing authorities. Because
therewasnoevidenceofdamageresultingfromthepaymentof
interest,weconcludethatthedistrictcourterredwhenitfailed
to grant lockwood’s motion for judgment notwithstanding the
verdict to the extent that the jury awarded damages of $7,663
forinterestpaidontheFranks’federalandNebraskataxes,and
wereversethedistrictcourt’srulingtothatextent.

Under the Facts of This Case, the Franks May Recover 
Penalties Related to Failure to Timely Pay Taxes, 
But Not Penalties Related to Failure to 
Timely File Returns.

The evidence presented at trial indicates that the Franks
incurredpenaltiesof$27,925withrespecttotheirfederaltaxes
and $2,291 with respect to their Nebraska taxes, for a total of
$30,216.Weconclude that penaltiesmaybe a recoverable ele-
mentofdamages;however,wefurtherconcludethatonlyapor-
tion of the penalties in this case was the result of lockwood’s



adviceand,inparticular,hisfailuretoadvisetheFrankstopay
estimatedtaxesonApril15,2002.

[8]As a general matter, it has been held that penalties may
be recoverable as an element of damages when such penalties
are the result of an accountant’s negligence. See, Bick v. Peat 
Marwick & Main, 14 kan.App. 2d 699, 799 P.2d 94 (1990);
Moonie v. Lynch,256Cal.App.2d361,64Cal.Rptr.55(1967).
Weagreewiththeseauthoritiesthatpenaltiesmayberecovered
as an item of damages in an accounting malpractice action.
Unlike interest, penalties are not a payment for use of money
butinsteadareapaymentbeyondinteresttopenalizeataxpayer
for late payment of taxes or late filing of a return.To recover
penalties, the taxpayer must show that the accountant’s negli-
gencewastheproximatecauseofthepenalties.

The penalties incurred by the Franks in this case appear to
have been of two types—those incurred because the Franks
failed to pay taxes when due on April 15, 2002, and those
incurredbecausetheFranksfailedtofiletheirreturnswhendue
as extended to October 15. Under federal law, I.R.C. § 6651
(2000) provides in subsection (a)(1) that a taxpayer may be
assessedapenaltyforfailuretotimelyfileareturnandprovides
in subsection (a)(2) thata taxpayermaybeassesseda separate
penalty for failure to timely pay taxes due. In addition, I.R.C.
§ 6654 (2000) provides that penalties may be assessed for
underpayment of estimated taxes. Nebraska law provides for
similarpenaltiesforfailuretotimelyfilereturns,Neb.Rev.Stat.
§ 77-2789 (Reissue 2003), and for underpayment of estimated
taxes,316Neb.Admin.Code,ch.20,§007(1998).

Theevidence indicates that theFrankswere required topay
their federal andNebraska tax liabilities for 2001onApril 15,
2002. Because extensions were filed for and granted, the tax
returns themselves were not due on April 15, but were due
on the extended due date of October 15. However, the Franks
did not file their 2001 tax returns or pay the tax due on such
returnsuntilDecember.BecausetheFranksfailedtotimelypay
onApril 15 and failed to timely fileonOctober15, theywere
subjecttobothpenaltiesforlatepaymentoftaxesandpenalties
forlatefilingofreturns.
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As indicated above, there was sufficient evidence from
whichthejurycouldfindthatlockwoodwasnegligentinfail-
ing to advise the Franks to pay an estimate of their 2001 tax
liability onApril 15, 2002. Because the failure to timely pay
taxessubjectedtheFrankstopossiblepenalties,thejurycould
have found that lockwood’s negligence resulted in and was
the proximate cause of any such penalties that were imposed.
We therefore conclude that the district court did not err in
denyinglockwood’smotionfor judgmentnotwithstanding the
verdictwith respect to anyportionof thedamages award that
was attributable to penalties for the Franks’ failure to timely
paytaxes.

However, to the extent any penalties were imposed for the
Franks’ failure to timely file the tax returns, such late filing
penaltieswerenotaresultoflockwood’sadviceorthefailure
topaytaxesonApril15,2002.Instead,basedontheevidence,
thelatefilingpenaltiesweretheresultoftheFranks’failureto
file their 2001 federal and Nebraska tax returns on or before
theextendedduedateofOctober15. In this regard, therewas
evidencethatlockwoodprovidedataxreturntotheFranksin
early October with instructions that stated that the return was
to be mailed on or before October 15. The evidence further
indicatesthatthereturnwasnotfiledatthattimebecauseFrank
chose to have another accountant and Frank’s attorney review
the return. Frank’s testimony and the letter Frank’s attorney
senttolockwoodinDecemberindicatedthatFrankwasaware
thatpenaltiesandinterestwereaccruingbutchosetotaketime
foracarefulreviewofthereturns.Therefore,theevidencewas
notsufficientforajurytodeterminethatlockwoodbreacheda
dutywith respect to theOctober15filingdeadlineor thatany
damagesresultingfromthelatefilingofreturnsweretheresult
of lockwood’s advice. Because late filing penalties imposed
were not the result of lockwood’s negligence, the district
court erred when it denied lockwood’s motion for judgment
notwithstanding the verdict with respect to the portion of the
damagesawardthatwasattributabletolatefilingpenalties,and
wereversethedistrictcourt’srulingtothatextent.

Wenote that theevidencepresentedat trialestablishesonly
total amounts for the penalties imposed by the IRS and for



penalties imposed by the Nebraska Department of Revenue.
Theevidencedoesnotdistinguishwhethersuchpenaltieswere
penalties occasioned by the failure to timely pay taxes or by
the failure to timelyfile returns,orsomecombinationofboth.
Aswehavedeterminedabove, to theextent suchpenaltiesare
penalties for failure to timely file returns, under the facts of
this case, they are not recoverable as damages. However, to
theextentsuchpenaltiesarepenaltiesforfailure to timelypay
the taxes, under the facts of this case, they are recoverable as
damages. Because the evidence in the record does not allow
us todeterminewhat portionof thepenalties are for late pay-
mentofthetaxeswhicharerecoverable,wefinditnecessaryto
remandthiscausetothedistrictcourtforanewtriallimitedto
adeterminationoftheportionofdamagesattributabletopenal-
tiesimposedforfailuretotimelypaytaxesand,uponaproper
showing, awarding theFranks an amount of damages equal to
penaltiesforfailuretotimelypaytaxes.SeeAdams State Bank 
v. Navistar Financial Corp., 229 Neb. 334, 426 N.W.2d 525
(1988) (holding that district court erred in denying judgment
notwithstanding verdict as to two components of damages but
notastothirdcomponentandremandingfornewtrialtodeter-
minedamageswithrespecttothirdcomponent).

CONClUSION
We conclude that there was not sufficient evidence from

which the jury could find that the Franks were damaged by
the imposition of interest on taxes and that there was not suf-
ficient evidence that lockwood’s negligence was the proxi-
mate cause of penalties for the Franks’ failure to timely file
their tax returns. The district court therefore erred in denying
lockwood’s motion for judgment notwithstanding the verdict
with regard to those two portions of the damages awarded by
thejury,andwereversethedistrictcourt’srulingtothatextent.
We further conclude that there was sufficient evidence from
which the jury could find that lockwood neglected a reason-
abledutybyfailingtoadvise theFranks topayanestimateof
their taxesonApril 15, 2002, and that the evidence supported
afindingthatlockwood’snegligencewastheproximatecause
of penalties imposed for the Franks’ failure to timely pay
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their taxes.Therefore, thedistrict court didnot err in denying
lockwood’s motion for judgment notwithstanding the verdict
with regard to theportionofdamagesattributable to such late
payment penalties. However, because the portion of damages
awardedattributable to latepaymentpenalties isnotascertain-
able from the record on appeal, we remand the cause to the
district court for a new trial limited to a determination of the
portion of damages attributable to penalties for the failure to
timely pay taxes. The court thereafter should enter judgment,
notwithstanding theoriginalverdict, in theamountdetermined
tobeattributabletolatepaymentpenalties.
 aFFiRmed in paRt, ReveRsed in paRt, and Remanded 
 FoR a new tRial on the issue oF damages.

wRight,J.,notparticipating.
connolly,J.,dissentinginpart.
I disagree with that part of the majority opinion that holds

that the Franks cannot recover interest they paid to the IRS
because of their accountant’s negligence. The opinion con-
cludesthattheFrankshaduseofthemoney,andtheIRSinter-
estisjusttheir“payment”forthatuse.

I do not believe that the Franks should have the burden to
provethevalueoftheiruseofthemoneywaslessthantherate
of interest chargedby the IRSwhen they incurred the interest
only because of lockwood’s negligence. The majority’s hold-
ing ignores the essential fact that the Franks would not have
incurred a “payment” for their unlawful use of the money but
for lockwood’s negligent advice, so they are not placed in a
better position by their recovery of this “payment.” I concede
that theremaybecircumstanceswhen theharmcausedby the
practitioner’s negligence is offset by the benefit the taxpayer
receivedfromhavinguseof themoney.But the“specialbene-
fit”islockwood’sburdentoprove.

Themajorityconcedesthat therewassufficientevidencefor
ajurytoconcludethatlockwoodbreachedadutytotheFranks
and “was liable for damages that resulted from such negli-
gence.”Butitfailstoanswerthequestion“whetherlockwood’s
negligenceinfailingtoadvisetheFrankstopayestimatedtaxes
onApril 15, 2002, resulted in andwas theproximate causeof
theinterest”theFrankspaid.Totheextentthemajority’sfailure



to discuss causation implies that the Franks’ payment of IRS
interest is not a legally recognized or compensable injury, I
pointoutthatsuchareadingiscontrarytothegreaterweightof
authorityintaxmalpracticecases.

Manycourtshaverecognizedcompensatorydamagesforthe
difference between what the taxpayers owe the IRS because
of apractitioner’snegligence andwhat theywouldhaveowed
absent that negligence.1 It is true that taxpayers have the bur-
denofprovingthattheyincurredtaxliabilitiestheycouldhave
avoidedbutforthepractitioner’snegligence.2Butthemajority’s
opinionimposesanadditionalburden:Taxpayersmustrebutthe
presumption that they received a benefit from their unlawful
use of the money. If taxpayers do not rebut this presumption,
then the majority holds that their payment of interest is not
damages.Thus,theissueisnotproximatecausation,butlegally
recognizeddamages.

Therulethattaxpayersmustshowtheyweredamagedseems
reasonable enough on its face; damages are an element of the
taxpayer’s negligence claim. But the real issue is whether the
Franks received a benefit because of lockwood’s negligence
that offset the additional costs they incurred. Obviously, the
Franks had use of the money only because of lockwood’s

 1 See,e.g.,Carroll v. LeBoeuf, Lamb, Green & MacRae, L.L.P.,392F.Supp.
2d 621 (S.D.N.Y. 2005); Ronson v. Talesnick, 33 F. Supp. 2d 347 (D.N.J.
1999); Jobe v. International Ins. Co., 933 F. Supp. 844 (D. Ariz. 1995),
order withdrawn upon settlement1F.Supp.2d1403(D.Ariz.1997);Dail 
v. Adamson,212Ill.App.3d66,570N.e.2d1167,156Ill.Dec.445(1991);
Cameron v. Montgomery, 225 N.W.2d 154 (Iowa 1975); Jamie Towers 
Housing v. William B. Lucas, 296A.D.2d 359, 745 N.Y.S.2d 532 (2002);
Wynn v. Estate of Holmes, 815 P.2d 1231 (Okla. App. 1991), overruled 
on other grounds, Stroud v. Arthur Andersen & Co., 37 P.3d 783 (Okla.
2001); McCulloch v. Price Waterhouse LLP, 157 Or.App. 237, 971 P.2d
414 (1998); Merriam v. Continental Cas. Co., No. 98-2522-FT, 1999Wl
326183(Wis.App.May25,1999)(unpublisheddispositionlistedin“Table
ofUnpublishedOpinions”at228Wis.2d510,597N.W.2d774(Wis.App.
1999)).See,also,Jamison, Money, Farmer & Co. v. Standeffer,678So.2d
1061(Ala.1996);Worman v. Carver,87P.3d1246(Wyo.2004);Jacobl.
Todres,Malpractice and the Tax Practitioner: An Analysis of the Areas in 
Which Malpractice Occurs,48emoryl.J.547(1999).

 2 SeeRonson, supranote1.
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negligence.Boththeirharmandanybenefittheyreceivedfrom
having use of the money flowed from lockwood’s negligence.
Butthispointgetslostinthemajorityopinionbecauseitomits
anydiscussionofcausation.

If the Franks’ harm should be offset by the benefit of their
havinguseof themoney, theburdenofproving theoffset falls
on lockwood. This commonsense notion of equitable burdens
isaddressed in theRestatement(Second)ofTorts§920at509
(1979),the“specialbenefit”rule:

Whenthedefendant’stortiousconducthascausedharm
to the plaintiff or to his property and in so doing has
conferred a special benefit to the interest of the plaintiff
that was harmed, the value of the benefit conferred is
consideredinmitigationofdamages,totheextentthatthis
isequitable.

Mitigation of damages is an affirmative defense, which the
defendant has the burden to prove.3 Under the Restatement,
lockwood must prove that a “special benefit” to the Franks
resultedfromhisnegligenceandoffsetthetaxpayer’sdamages.
While “mitigation of damages” here is merely shorthand for
expressing the plaintiff’s net damages, many courts have rec-
ognizedtherule thata“defendantgenerallymayshowthatan
actoromissionformingthebasisofacomplaintwasabenefit
aswellasaninjurytotheplaintiff.”4

Other courts put the burden on the tax practitioner to prove
it isequitable tooffset the taxpayer’sharmwith the taxpayer’s
benefit in using the money.5Yet the majority opinion relies on
O’Bryan v. Ashland6toplacetheburdenontheFrankstoprove
theyhavenotbenefitedfromtheuseofthemoney.Thisburden
runs counter to the special benefit rule. Notably, the O’Bryan
court made conflicting statements on this issue. Both parties

 3 Roth v. Wiese, 271 Neb. 750, 716 N.W.2d 419 (2006). Compare David v. 
DeLeon,250Neb.109,547N.W.2d726(1996).

 4 See22Am.Jur.2dDamages§383at347(2003).
 5 See,Ronson, supranote1;Billings Clinic v. Peat Marwick Main,244Mont.

324, 797 P.2d 899 (1990); Wynn, supra note 1. Compare Lee v. Lee, 47
S.W.3d767(Tex.App.2001).

 6 O’Bryan v. Ashland,717N.W.2d632(S.D.2006).



hadpresentedevidenceoninterestrates,andthecourtreserved
fora futurecase the refinementofequitableburdens. Itquoted
withapproval thefederaldistrictcourt’sstatementinRonson v. 
Talesnick.7 There, the court stated that “defendants should be
permitted to come forward with evidence of benefit from the
malpractice that could be applied to reduce a plaintiff’s recov-
ery.”8Ibelievethemajorityopinionallowslockwoodtoescape
his burden to prove the Franks had received a benefit from
hisnegligence.

Althoughthemajorityopinionstatesthatitisnotadoptinga
blanketruleprecludingtherecoveryofIRSinterest, itappears
to set a high bar for taxpayers to prove damages. Its rule is
consistentwith thereasoningofaminorityofcourts thathave
denied recovery. Those courts reasoned that the recovery of
IRS interest represents a windfall when the taxpayer had use
ofthemoneyandcouldhavepresumablyearnedinterestonthe
money while holding it.9 But I find persuasive the reasoning
of the federal district court in Ronson, rejecting the windfall
rationalefordenyinginterestdamages:

DenyingrecoveryofIRSinterestfromanegligentaccount-
antpermits the tortfeasor tobenefit from thepresumption
that a harmed taxpayer has been or should have been
ingeniousenough to (1)maintainasumofmoney thathe
wouldhaveotherwisehad topayover to the IRSand (2)
investthatmoneyinamannerinwhichheearnedinterest
in an amount comparable to the interest rate charged by
theIRS.10

like the district court in Ronson, I am not that naive to
presume the taxpayer is clairvoyant. Other courts have also
addressedthe“windfall”concern.Thosecourtsadoptedamea-
sure of damages that ensures both that the taxpayer does not
receiveadoublerecoveryandthat thetaxpayerisnotpunished

 7 Ronson, supra note1.
 8 Id.at355.
 9 See, Alpert v Shea Gould Climenko, 160 A.D.2d 67, 559 N.Y.S.2d 312

(1990);Leendertsen v. Price Waterhouse,81Wash.App.762,916P.2d449
(1996).

10 Ronson, supranote1,33F.Supp.2dat355.
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forfailing toanticipate thepractitioner’snegligence. InStreber 
v. Hunter,11 the Fifth Circuit allowed damages for the differ-
encebetweenthe interest the taxpayerearnedwhilehavinguse
of it and the interest chargedby the IRS.12The court reasoned
that “interest differential” damages is not a double recovery:
“[A]sking for ‘interest differential’ is not asking to keep the
moneyearnedonthe[amountowedfortaxes]whilepossessing
itunlawfully;rather,it isaskingtopayonlytheinterestearned
whilepossessingitunlawfullyandnotbepenalizedforconserv-
ativeinvesting.”13

Although the burden of proof was not at issue in Streber,
the case demonstrates that there is no windfall concern if the
plaintiff’s harm is offset by any benefit the taxpayer received
from having use of the money. The question here is which
party should have the burden of proving that offset. In other
cases,wehaveputtheburdenofprovinganoffsetontheparty
claimingtheoffset.14Incondemnationactions,wehavespecifi-
cally held the burden is on the condemnor to plead and prove
specialbenefitstotheremainingpropertythatoffsetdamageto
theproperty.15

The Franks satisfied the elements of their claim when they
proved thatlockwoodbreached aduty to them touse reason-
able prudence and skill in advising them on tax matters for
whichtheyemployedhimandthathisnegligencecausedthem
to incur expenses they would not have incurred otherwise.
Requiring lockwood to prove an offset does not permit the
Franks to benefit from any presumption regarding damages.
Instead, it eliminates presumptions against either party and

11 Streber v. Hunter,221F.3d701(5thCir.2000).
12 See id. See, also, King v. Deutsche Bank Ag, No. CV 04-1029-HU, 2005

Wl611954(D.Or.Mar.8,2005)(unpublishedopinion).
13 Streber, supranote11,221F.3dat735.See,also,O’Bryan, supra note6.
14 See,e.g.,Calabro v. City of Omaha,247Neb.955,531N.W.2d541(1995);

Brown v. Clayton Brokerage Co., 238 Neb. 646, 472 N.W.2d 381 (1991); 
Phillips v. State,167Neb.541,93N.W.2d635(1958).

15 See Frank v. State, 177 Neb. 488, 129 N.W.2d 522 (1964). Accord
Richardson v. Big Indian Creek Watershed Conservancy Dist., 181 Neb.
776,151N.W.2d283(1967).See,also,NJI2dCiv.§13.10.



requires each party to produce proof supporting their claims.
Because the evidence did not support an offset of the Franks’
damages, Iwouldgive theFranks thebenefitof their juryver-
dictfortheinteresttheypaidtotheIRS.

amanda c., by and thRough gaRy Richmond, natuRal paRent 
and next FRiend, appellee, v. kelly case, appellant.

749N.W.2d429

FiledMay23,2008.No.S-06-1097.

 1. Summary Judgment. Summary judgment is proper if the pleadings and admis-
sibleevidenceofferedatthehearingshowthatthereisnogenuineissueastoany
materialfacts,orastotheultimateinferencesthatmaybedrawnfromthosefacts,
andthatthemovingpartyisentitledtojudgmentasamatteroflaw.

 2. Summary Judgment: Proof.Apartymakesaprimafaciecasethatit isentitled
to summary judgment by offering sufficient evidence that, assuming it went
uncontestedattrial,wouldentitlethepartytoafavorableverdict.

 3. ____: ____. If the moving party makes a prima facie case that it is entitled to
summaryjudgment,theburdenthenshiftstothenonmovingpartytoavoidsum-
mary judgment by producing admissible contradictory evidence which raises a
genuineissueofmaterialfact.

 4. Summary Judgment: Appeal and Error. In reviewinga summary judgment, an
appellatecourtviewstheevidencein thelightmostfavorable to thepartyagainst
whom the judgment was granted, giving that party the benefit of all reasonable
inferencesdeduciblefromtheevidence.

 5. Judgments: Appeal and Error. On questions of law, an appellate court is obli-
gated to reach a conclusion independent of the determination reached by the
courtbelow.

 6. Judgments: Collateral Estoppel. Under the doctrine of collateral estoppel, also
knownasissuepreclusion,anissueofultimatefactthatwasdeterminedbyavalid
and final judgment cannot be litigated again between the same parties or their
privitiesinanyfuturelawsuit.

 7. ____: ____. Collateral estoppel is applicable where (1) an identical issue was
decidedinaprioraction,(2)theprioractionresultedinajudgmentonthemerits
which was final, (3) the party against whom the doctrine is to be applied was
a party or was in privity with a party to the prior action, and (4) there was an
opportunitytofullyandfairlylitigatetheissueintheprioraction.

 8. Constitutional Law: Actions.Acivilremedyisprovidedunder42U.S.C.§1983
(2000) for deprivations of federally protected rights, statutory or constitutional,
causedbypersonsactingundercolorofstatelaw.

 9. ____:____.Inany42U.S.C.§1983(2000)action,theinitialinquirymustfocus
onwhetherthetwoessentialelementstoa§1983actionarepresent:(1)whether
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theconductcomplainedofwascommittedbyapersonactingundercolorofstate
lawand(2)whetherthisconductdeprivedapersonofrights,privileges,orimmuni-
tiessecuredbytheConstitutionorlawsoftheUnitedStates.

10. Constitutional Law: Parental Rights: Minors.Under theU.S.SupremeCourt’s
longstanding precedent, a parent has a constitutional right to retain custody and
controlofhisorherchild.

11. Due Process: Parental Rights: Parent and Child.The substantivedueprocess
right to family integrity protects not only the parent’s right to companionship,
care, custody, and management of his or her child, but also protects the child’s
reciprocalrighttoberaisedandnurturedbyhisorherbiologicalparent.

12. Due Process: Parent and Child.Bothparentsandtheirchildrenhavecognizable
substantivedueprocessrightstotheparent-childrelationship.

13. ____: ____. The Due Process Clause would be offended if a state were to
attempt to force thebreakupofanatural familywithout someshowingofunfit-
ness and for the sole reason that to do so was thought to be in the children’s
bestinterests.

14. ____: ____. Substantive due process rights between a parent and child do not
arisesimplybyvirtueofageneticconnection.Rather, theydependonadeeper,
moreenduringrelationship.

15. Due Process: Parental Rights: Minors. Blood alone may not suffice to permit
aparent toassert thedueprocess right tocustodyandcontrolofhisorherchild
if the parent has altogether failed to shoulder the responsibilities inherent in
theparenthood.

16. Civil Rights: Public Officers and Employees: Immunity. Public officials who
have been sued in their personal capacities under 42 U.S.C. § 1983 (2000) may
invokequalified immunityas a shield from liability if theofficial’s conductdoes
notviolateclearlyestablishedstatutoryorconstitutionalrightsofwhichareason-
ablepersonwouldhaveknown.

17. Appeal and Error. An appellate court will not review errors that were not
assignedandarguedinaparty’sbrief.

18. Actions: Civil Rights: Damages: Proof.To recovercompensatorydamages ina
42U.S.C.§1983(2000)action, theclaimantmustshowthat theviolationofhis
orherrightsresultedinsomeactualharm.

19. Actions: Civil Rights: Torts. Causation issues in 42 U.S.C. § 1983 (2000)
actionsaregenerallyresolvedaccordingtocommon-lawtortprinciples.

20. Proximate Cause: Words and Phrases.Asageneralmatter,aproximatecauseis
definedasthatcausewhich,inanaturalandcontinuoussequence,withoutanyeffi-
cient, interveningcause,produces the injury,andwithoutwhich the injurywould
nothaveoccurred.

21. Proximate Cause: Proof. Ordinarily a plaintiff must meet three basic require-
mentsinestablishingproximatecause:(1)thatwithoutthemisconduct,theinjury
would not have occurred, commonly known as the “but for” rule; (2) that the
injurywasanaturalandprobableresultofthemisconduct;and(3)thattherewas
noefficientinterveningcause.

22. Negligence: Proximate Cause: Proof. When multiple causes act to produce a
single injury, anyoneof those acts can still qualify as a proximate causeof that
harmsolongasitwasasubstantialfactorinbringingabouttheinjury.



23. Summary Judgment. In the summary judgmentcontext, a fact ismaterialonly
ifitwouldaffecttheoutcomeofthecase.

AppealfromtheDistrictCourtforkimballCounty:kRistine 
R. cecava,Judge.Affirmed.

JonBruning,AttorneyGeneral,andMichaelJ.Rumbaughfor
appellant.

Monte l. Neilan, of Douglas, kelly, Ostdiek, Bartels &
Neilan,P.C.,forappellee.

heavican, C.J., wRight, connolly, geRRaRd, stephan,
mccoRmack,andmilleR-leRman,JJ.

heavican,C.J.
I.INTRODUCTION

Amanda C., by and through her natural father, Gary
Richmond,soughtdamages,costs,andattorneyfeesfromkelly
Case,anemployeeof theNebraskaDepartmentofHealthand
Human Services (DHHS). The suit was filed against Case in
her personal capacity based on her alleged interference with
Amanda’sconstitutionalrighttoarelationshipwithRichmond.
The district court for kimball County granted summary judg-
mentinfavorofAmandaontheissueofCase’s“liability”and
held a bench trial to determine damages.The court ultimately
awarded Amanda $150,000 in damages, $53,437.50 in legal
fees,and$11,260.03incostsandexpenses.Casenowappeals.
Weaffirmforreasonssetforthbelow.

II.BACkGROUND
Richmond and Carol C. married and settled in the Omaha,

Nebraska area. While living in Omaha, Richmond and Carol
had two children together. For reasons that are not entirely
clear from the record, both of these children were taken into
DHHScustodyatbirth.Itisclear,however,thatCarolsuffered
from a mental illness, and this may have been a contributing
factor.Regardless,bothof thechildrenwereeventuallyplaced
withCarol’sfatherandstepmother,ClydeandConnieC.,who
also lived in Omaha. Richmond and Carol eventually relin-
quishedtheircustodialrightstobothchildren.

 AMANDAC.v.CASe 759

 Citeas275Neb.757



760 275NeBRASkARePORTS

When Carol became pregnant withAmanda, Richmond and
Carol moved from Omaha to kimball, Nebraska. The move
was apparently made to prevent DHHS from seizingAmanda
at birth. Amanda was born on July 21, 1987. Approximately
5 years later, a neighbor reported that Carol was abusing
Amanda. No allegations of abuse were or have been made
regarding Richmond. On July 23, 1993, DHHS took Amanda
intoitscustody.

Initially,Amanda was placed in a foster home in kimball,
wheresheprosperedandhadregularvisitationwithRichmond.
Itappears,however,thatCarolstillmanagedtoabuseAmanda,
though it is not clear exactly how she did so. Regardless, on
June1,1995,DHHSplacedAmandawithhermaternalgrand-
father and stepgrandmother, Clyde and Connie, in Omaha.
Richmondwasnotconsultedaboutthismove.Noarrangements
were made to allow Richmond to have regular visitation with
Amanda.There is some evidence thatRichmonddidnot have
a friendly relationship with Clyde and Connie. OnceAmanda
wasrelocatedtoOmaha,hervisitswithRichmondceased.

On September 4, 1996, the kimball County Attorney filed
a petition in the county court for kimball County to termi-
nate Richmond’s parental rights. On July 29, 1997, the court
appointed Monte Neilan to represent Richmond in the matter.
Meanwhile,DHHS representativesbegancontactingRichmond
and asking him to voluntarily relinquish his parental rights.
Richmond repeatedly refused these requests. Not long after
NeilanwasappointedtorepresentRichmond,thetwolostcon-
tact for thebetterpartofayear.OnMay5,1998, the juvenile
court entered an order stating that Neilan would be excused
from the case if Richmond did not immediately contact him.
RichmondresumedcontactwithNeilanadayortwolater.

On August 4, 1998, Case, a caseworker at DHHS, was
assigned to Amanda’s file. As with prior caseworkers before
her,CasewantedRichmondtorelinquishhisparentalrightsso
thatAmandacouldbe formallyadoptedbyClydeandConnie.
Tothatend,CasespokewithRichmondoverthetelephoneand
metwithhim inperson immediatelyafter shewasassigned to
the case. Richmond initially explained that he was not will-
ing to relinquish his rights. However, he also indicated that



he wanted to takeAmanda’s preferences into account. During
their conversations, Case explained that if they could arrange
an open adoption, Richmond could still visitAmanda even if
he relinquished his parental rights. Case also explained that
such visitation opportunities would disappear if Richmond’s
parental rights were terminated in the proceeding pending in
countycourt.

OnAugust13,1998,CasemetwithRichmondattheDHHS
officeinScottsbluff,Nebraska.Duringthemeeting,Caseplaced
a call to Clyde and Connie’s residence in Omaha. A confer-
ence call was held with Case and Richmond in Scottsbluff
andConnieandAmanda inOmaha.During the telephonecall,
Amanda stated that she wanted to be adopted by Clyde and
Connie,sinceshewasinOmahaandRichmondwasinkimball.
However,Amanda also stated that she wanted to have contact
and visits with Richmond. Promises were made—though it is
notclearwhetherbyCase,Connie,orboth—thatanopenadop-
tion would be used. Notably, Case did not inform Neilan, the
kimball CountyAttorney,Amanda’s guardian ad litem, or the
countycourtaboutanyoftheabove.

Aftertheconferencecall,Casepreparedthedocumentsthat,
oncesigned,woulddivestRichmondofhisparentalrightsover
Amanda. Case then contacted Neilan to inform him that she
was working with Richmond to secure his relinquishment of
parentalrights.Inresponse,NeilansentalettertoCasestating
that Richmond did not want to relinquish his parental rights.
Casewouldlaterclaimthatshedidnotreceivetheletter.either
way,CaseavoidedfurthercontactwithNeilan.

Case then met with Richmond to discuss the relinquish-
ment. Notably, Case once again counseled Richmond regard-
ing the legal ramifications of a relinquishment as opposed to
a court-ordered termination of parental rights. In particular,
Caseexplained that relinquishment leftopen thepossibilityof
visitation withAmanda, whereas termination would not. Case
left the relinquishment documents with Richmond and told
him to discuss them with his attorney. It is not clear whether
Richmondeverdid.Onceagain,CasenevernotifiedAmanda’s
guardian ad litem, the county attorney, or the county court
aboutthesemeetings.
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CaseandRichmondmetforafinaltimeonAugust25,1998.
Case again explained the legal benefits of relinquishment and
stated that relinquishment was in Richmond’s best interests.
Richmond then signed thedocuments and thereby relinquished
hisparentalrightsoverAmanda.Casefiledthedocumentswith
thecountycourt.

In 1999, Richmond sued Case based on the aforemen-
tionedsequenceofevents.1Richmondallegedthat,amongother
things,Caseengagedintheunauthorizedpracticeoflaw—and
therebyabusedherauthorityasaDHHSemployee—whenshe
counseled Richmond about the legal benefits of relinquish-
ing his parental rights. Richmond alleged that this action
deprived him of his substantive due process right to custody
of his child and therefore sought relief pursuant to 42 U.S.C.
§1983(2000).

A jury trial was held on February 6, 2003. The jury found
in favor of Richmond on his § 1983 claim, but awarded him
a mere $1 in compensatory damages. The jury did, however,
award Richmond $65,000 in punitive damages. It is unclear
whether attorney fees were awarded. Moreover, the relinquish-
mentagreementsweredeclarednullandvoidbythecourtinits
June3,2003,judgment.

Case appealed to this court. While that appeal was pend-
ing, the parties agreed to a settlement. Case agreed to aban-
don the appeal if Richmond accepted a $130,000 settle-
ment, of which $84,031.65 was for attorney fees and another
$4,977.17 for costs. The remaining $40,991.18 represented
“compensatory damages” under the terms of the agreement.
Richmondacceptedtheoffer,andtheappealwasdismissedby
jointstipulation.

On May 20, 2004, less than a year later, Richmond filed
anothercomplaintagainstCaseinthedistrictcourtforkimball
County.This time,Richmondfiled thecomplaintagainstCase
in her personal capacity on behalf of his then minor daugh-
ter,Amanda.Among other claims, the complaint alleged that
Case’s misconduct had deprived Amanda of her substantive
dueprocessrightstoaparent-childrelationshipinviolationof

 1 SeeRichmondv.Case,kimballCountyDistrictCourt,caseNo.CI99-82.



§1983.Allothercausesofactionwerequicklyabandonedso
thatonly the§1983claim remained.Amanda thenmoved for
summary judgment on the issue of “liability.”A hearing was
heldonNovember1,2005,toresolvethemotion.

ThedistrictcourtfoundthatthejudgmentagainstCaseinthe
previoussuitinkimballCountyDistrictCourt,caseNo.CI99-82
(hereinafterCI99-82),hadapreclusiveeffectregardinghermis-
conduct in dealing with Richmond. The court concluded that
such misconduct not only violated Richmond’s parental rights,
but also violatedAmanda’s substantive due process rights as a
child. Finally, the court relied on deposition testimony by Dr.
Daniel Scharf, a psychologist who evaluatedAmanda, in con-
cluding that the relinquishment had caused harm to Amanda.
Accordingly, the court grantedAmanda’s motion for summary
judgmentastoCase’sliabilityandscheduledabenchtrialonthe
issueofdamages.

OnMay24,2006,thedistrictcourtissuedajudgmentaward-
ingAmanda $150,000 in damages. In its judgment, the court
recounted the aforementioned sequence of events. The court
also noted that sometime after the relinquishment, Amanda
began to use drugs, ran away from (and refuses to return to)
the home of Clyde and Connie, gave birth to a child out of
wedlock, and appears to be suffering financially. In short, the
courtfoundthatCase“interferedwith[Amanda’s]parent-child
relationship with [Richmond].” and that Amanda’s life “spun
outofcontrol”asaresult.

After the court issued its judgment,Amanda filed a petition
on June 13, 2006, requesting legal fees, expenses, and costs.
Per a stipulated order, the court awarded Amanda $53,437.50
in attorney fees and another $11,260.03 in costs and expenses.
Casenowappeals.

III.ASSIGNMeNTSOFeRROR
Case assigns, restated, that the district court erred when it

(1) relied on the doctrine of collateral estoppel to find that
CaseviolatedAmanda’ssubstantivedueprocessrights,(2)mis-
handled the inquiry into whether Case’s actions caused actual
harm toAmanda, and (3) failed to recognize the existence of
genuineissuesoffact.
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IV.STANDARDOFReVIeW
[1]Summaryjudgmentisproperifthepleadingsandadmis-

sibleevidenceofferedatthehearingshowthatthereisnogenu-
ine issue as to any material facts, or as to the ultimate infer-
encesthatmaybedrawnfromthosefacts,andthatthemoving
partyisentitledtojudgmentasamatteroflaw.2

[2,3] A party makes a prima facie case that it is entitled
to summary judgment by offering sufficient evidence that,
assuming it went uncontested at trial, would entitle the party
toa favorableverdict.3 If themovingpartymakessuchacase,
the burden then shifts to the nonmoving party to avoid sum-
maryjudgmentbyproducingadmissiblecontradictoryevidence
whichraisesagenuineissueofmaterialfact.4

[4,5] In reviewing a summary judgment, an appellate court
views the evidence in the light most favorable to the party
against whom the judgment was granted, giving that party the
benefit of all reasonable inferences deducible from the evi-
dence.5 On questions of law, an appellate court is obligated to
reachaconclusionindependentofthedeterminationreachedby
thecourtbelow.6

V.ANAlYSIS

1. collateRal estoppel

Inherfirstassignmentoferror,Casecontendsthatthedistrict
court erroneously concluded that the judgment in CI99-82 had
a preclusive effect regarding whether Case violated Amanda’s
constitutional rights in this case.To refresh, inCI99-82, a jury
found that Case violated Richmond’s substantive due process
righttocustodyofAmanda.ThedistrictcourtfoundthatCase’s
“interference with the parent-child relationship between Gary
Richmond andAmanda C[.]” was an issue “fully determined”

 2 See Didier v. Ash Grove Cement Co., 272 Neb. 28, 718 N.W.2d 484
(2006).

 3 SeeMarksmeier v. McGregor Corp.,272Neb.401,722N.W.2d65(2006).
 4 Seeid.
 5 SeeDidier,supra note2.
 6 Ichtertz v. Orthopaedic Specialists of Neb., 273Neb.466,730N.W.2d798

(2007).



inCI99-82.Thisconclusionwasbasedonthecourt’sbeliefthat
“[t]hefactsarethesameandthesamerelationshipwasaffected
[in this case].”As a result, the court determined that the judg-
ment in CI99-82 rendered it unnecessary to relitigate whether
CaseviolatedAmanda’sconstitutionalrights.

[6,7] Under the doctrine of collateral estoppel, also known
as issue preclusion, an issue of ultimate fact that was deter-
mined by a valid and final judgment cannot be litigated again
betweenthesamepartiesortheirprivitiesinanyfuturelawsuit.7
Collateralestoppelisapplicablewhere(1)anidenticalissuewas
decidedinaprioraction,(2)theprioractionresultedinajudg-
mentonthemeritswhichwasfinal,(3)thepartyagainstwhom
thedoctrine is tobeappliedwasapartyorwas inprivitywith
aparty to theprioraction,and (4) therewasanopportunity to
fullyandfairlylitigatetheissueintheprioraction.8

There is no dispute that CI99-82 resulted in a final judg-
ment on the merits. Nor is there a dispute that Case—the
party against whom issue preclusion is sought—was a party
in CI99-82.The only real question is whether Case’s interfer-
encewithRichmond’ssubstantivedueprocessrightsregarding
Amanda is identical to the underlying issue of whether Case
interfered with Amanda’s substantive due process rights, if
any,regardingRichmond.Ifso, thenCasehadtheopportunity
to fully and fairly litigate that issue in CI99-82 andAmanda
wouldthereforebeentitledtocollateralestoppel.

[8,9]Amanda alleged thatCase interferedwithher substan-
tive due process rights regarding the parent-child relationship
betweenherandRichmond.Accordingly,Amandasoughtrelief
under § 1983, which provides a civil remedy for “depriva-
tions of federally protected rights,” statutory or constitutional,
“causedbypersonsactingundercolorofstatelaw.”9

[I]n any § 1983 action the initial inquiry must focus on
whether the two essential elements to a § 1983 action

 7 SeeStevenson v. Wright,273Neb.789,733N.W.2d559(2007).
 8 Seeid.
 9 Parratt v. Taylor, 451 U.S. 527, 535, 101 S. Ct. 1908, 68 l. ed. 2d 420

(1981),overruled on other grounds, Daniels v. Williams,474U.S.327,106
S.Ct.662,88l.ed.2d662(1986).
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are present: (1) whether the conduct complained of was
committed by a person acting under color of state law;
and (2)whether this conductdeprivedapersonof rights,
privileges, or immunities secured by the Constitution or
lawsoftheUnitedStates.10

Case concedes that she was acting under color of state law
at all times relevant to this controversy. The only remain-
ing question, then, is whether Case’s interference with
Richmond’sconstitutional rightsalsodeprivedAmandaofher
constitutionalrights.

[10]ItisbeyonddisputethatundertheU.S.SupremeCourt’s
longstanding precedent, a parent has a constitutional right to
retain custodyandcontrolofhisorher child.11A fundamental
questionhere iswhether thecorollary is true—that is,whether
achildhasaconstitutional right tobeunder thecare, custody,
andcontrolofhisorherparent.

[11,12]InIn re Guardianship of D.J.,weobservedthatboth
“‘parentsand their children havearecognizeduniqueandlegal
interest in, and a constitutionally protected right to, compan-
ionship.’”12 In other words, the substantive due process right
to family integrity “‘protects not only the parent’s right to the
companionship, care, custody, and management of his or her
child,butalsoprotects thechild’s reciprocal right to be raised 
and nurtured by [his or her]biological . . . parent.’”13Itisclear,
therefore, that both parents and their children have cognizable
substantivedueprocessrightstotheparent-childrelationship.

Nevertheless, Case presents two arguments as to why her
interactionwithRichmond,howeverwrongful,didnotactually
violate Amanda’s substantive due process rights to be raised

10 Id.
11 See Troxel v. Granville, 530 U.S. 57, 120 S. Ct. 2054, 147 l. ed. 2d 49

(2000)(pluralityopinion)(citingPrince v. Massachusetts,321U.S.158,64
S.Ct.438,88l.ed.645(1944); Pierce v. Society of Sisters,268U.S.510,
45S.Ct.571,69l.ed.1070(1925);Meyer v. Nebraska,262U.S.390,43
S.Ct.625,67l.ed.1042(1923)).

12 In re Guardianship of D.J.,268Neb.239,246,682N.W.2d238,244(2004)
(emphasissupplied).

13 Id.(emphasissupplied).



and nurtured by Richmond. First, Case suggests that even
if she violated Richmond’s constitutional rights by persuad-
ing him to relinquish his right to custody, she did not violate
Amanda’s constitutional rights because the relinquishment was
ultimately inAmanda’s best interests. Case does not, however,
support her conclusion with any proof that the relinquish-
ment was in Amanda’s best interests. In fact, the evidence
presented at the summary judgment stage suggests quite the
opposite—that the relinquishment led to a downward spiral in
Amanda’sdevelopment.

[13]Theironyis thatduetoCase’s intervention, thecounty
court for kimball County was never able to accurately deter-
mine if, in fact, a termination of Richmond’s parental rights
was inAmanda’s best interests.This is significant because, as
theU.S.SupremeCourtobserved inQuilloin v. Walcott,14“the
Due Process Clause would be offended ‘[i]f a State were to
attempt to force the breakup of a natural family . . . without
some showing of unfitness and for the sole reason that to do
so was thought to be in the children’s best interest.’” Under
Quilloin, Case’s belief that she was acting in Amanda’s best
interestsdoesnotdiminishthefactthatCaseviolatedAmanda’s
constitutional rights by subverting established procedure in an
attempttodivestRichmondofhisparentalrights.

[14]Casenextarguesthatherconductdidnotactuallyimpli-
cate either Richmond’s or Amanda’s substantive due process
rightsbecausetheparent-childrelationshiphaddeterioratedby
thetimesheintervened.AsCasecorrectlypointsout,substan-
tivedueprocessrightsbetweenaparentandchilddonotarise
simplybyvirtueof agenetic connection.Rather, theydepend
onadeeper,moreenduringrelationship.

[15] For example, in Lehr v. Robertson,15 the U.S. Supreme
Courtheldthatafatherwho

14 Quilloin v. Walcott, 434 U.S. 246, 255, 98 S. Ct. 549, 54 l. ed. 2d 511
(1978) (alteration in original) (quoting Smith v. Organization of Foster 
Families,431U.S.816,97S.Ct.2094,53l.ed.2d14(1977)(Stewart,J.,
concurringinjudgment)).

15 Lehr v. Robertson, 463U.S. 248, 262, 103S.Ct. 2985, 77l.ed. 2d614
(1983).
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accepts some measure of responsibility for the child’s
future . . . may enjoy the blessings of the parent-child
relationship and make uniquely valuable contributions
to the child’s development. [But if] he fails to do so,
the Federal Constitution will not automatically compel
a State to listen to his opinion of where the child’s best
interestslie.

Wecaninferfromthislanguagethatbloodalonemaynotsuffice
topermitaparenttoassertthedueprocessrighttocustodyand
controlofhisorher child if theparenthasaltogether failed to
shouldertheresponsibilitiesinherentintheparenthood.Relying
onsuchsentiments,CaseremindsusthatRichmondhadlargely
failed to maintain the father-daughter relationship in the years
priortoCase’sintervention.

But even if Richmond did neglectAmanda, such neglect is
irrelevant because this case involves Amanda’s constitutional
rights, not Richmond’s. It is doubtful that Lehr’s emphasis on
responsibility works exactly the same in reverse—that is, that
a minor child could not assert his or her due process right to
parental control where the child “allowed” his or her parental
relationship to lapse. But even if it does, Case has not shown
that Amanda, a young child at the time, voluntarily failed to
embrace her relationship with Richmond. The evidence shows
that at a very young age,Amanda was taken from her home,
placed in DHHS custody, and thereafter relocated as DHHS
saw fit. Although the bond between Amanda and Richmond
had withered before Case even intervened, it was not due to
Amanda’s failure to nurture it. So while Richmond’s alleged
failure to embrace his relationship with Amanda might have
affectedhisabilitytoinvokehisparentalrightsandthusrecover
under§1983,itwillnotpreventAmandafromdoingso.

[16]Havingrejectedthosetwoarguments,wepausetonote
another avenue Case could have pursued—but inexplicably
avoided—in an attempt to evade liability.We refer, of course,
tothedefenseofqualifiedimmunity.PublicofficialslikeCase
whohavebeen sued in theirpersonal capacitiesunder§1983
may invoke qualified immunity as “a shield from liability”
if the “official’s conduct does not violate clearly established
statutoryor constitutional rightsofwhicha reasonableperson



wouldhaveknown.”16Thisdefenseiscommonlyraisedby,and
hasbeengrantedto,socialserviceworkers.17

[17] Case referred to the qualified immunity defense in her
responsive pleading before the district court. It is clear that
the district court did not grant Case qualified immunity. But
the record does not show whether this was because the court
concluded that Case was not entitled to such immunity or
because Case abandoned the claim herself. either way, Case
did not mention the defense in her brief before this court.We
will not review errors that were not assigned and argued in
a party’s brief.18 Accordingly, we will not consider whether
Case is entitled to qualified immunity. Instead, we mention
the qualified immunity defense only to dispel any notion that
stateemployeeswillautomaticallybeheldpersonallyliablefor
substantial monetary damages any time they infringe upon a
citizen’sconstitutionalrights.

We conclude that proof that Case wrongfully interfered
with Richmond’s custody and control over Amanda would
also establish that Case wrongfully interfered with Amanda’s
constitutional right to be in Richmond’s custody. Whether
Case wrongfully interfered with Richmond’s right to custody
and control ofAmanda was the issue at the heart of CI99-82.
Case sufferedanadverse judgmenton that issueafter full and
fair litigation. Accordingly, the district court did not err in
concluding that the judgment in CI99-82 precludes Case from
contestingwhethersheinterferedwithAmanda’sconstitutional
rights by wrongfully counseling Richmond to relinquish cus-
todyofAmanda.

2. causation

Inhernextassignmentoferror,Casecontends that thedis-
trictcourtmishandled the inquiry intowhetherCase’sconduct
was the cause of Amanda’s harm. Case’s argument in this

16 Williams v. Baird, 273 Neb. 977, 985, 735 N.W.2d 383, 391(2007).
17 Seeid.n.32(collectingcases).
18 See, Fickle v. State, 273 Neb. 990, 735 N.W.2d 754 (2007), modified on 

other grounds274Neb.267,759N.W.2d113;Epp v. Lauby,271Neb.640,
715N.W.2d501(2006).
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regard proceeds in two parts. First, Case argues thatAmanda
failed to present sufficient evidence that Case’s misconduct
resulted in actual harm toAmanda. Second, Case argues that
the district court’s causation analysis was inherently flawed
becauseitconsideredevidenceofAmanda’s“damages”instead
ofconfiningitsanalysissolelytoissuesof“liability.”

(a)ActualHarm
[18] To recover compensatory damages in a § 1983 action,

the claimant must show that the violation of his or her rights
resultedinsomeactualharm.19Thisrequiresbothproofofsome
actual harm to the claimant and a causal relationship between
thatharmandtheviolationoftheclaimant’sfederalrights.

Case does not seem to dispute that Amanda actually suf-
fers from numerous social problems. Rather, Case seems to
argue that those problems did not result from any misconduct
byCase,butstemfromanumberofotherthreats toAmanda’s
ordinarysocialdevelopment.AsCasepointsout,Amandawas
abused by her mother, Carol; removed from her biological
homeatanearlyage;relocatedfromkimballtoOmahatolive
withClydeandConnie;andwasunable toseeRichmondona
regularbasis,ifatall.Allofthesethings,Caseargues,affected
Amanda’s development and cannot be attributed to Case. At
bottom,thisargumentreferstocausation.

[19-21] Causation issues in § 1983 actions are generally
resolved according to common-law tort principles.20As a gen-
eralmatter, aproximatecause isdefinedas“thatcausewhich,
in a natural and continuous sequence, without any efficient,
intervening cause, produces the injury, and without which the
injurywouldnothaveoccurred.”21So,ordinarily,

19 SeeCarey v. Piphus,435U.S.247,266,98S.Ct.1042,55l.ed.2d252
(1978).

20 See,e.g.,Martinez v. California,444U.S.277,100S.Ct.553,62l.ed.2d
481 (1980) (citingGrimm v. Arizona Bd. of Pardons & Paroles, 115Ariz.
260,564P.2d1227(1977),andPalsgraf v. Long Island R. R. Co.,248N.Y.
339,162N.e.99 (1928));Ricketts v. City of Columbia, Missouri, 36F.3d
775(8thCir.1994).

21 Haselhorst v. State,240Neb.891,899,485N.W.2d180,187(1992).



aplaintiffmustmeetthreebasicrequirementsinestablish-
ing proximate cause: (1) that without the [misconduct],
the injurywouldnothaveoccurred,commonlyknownas
the “but for” rule; (2) that the injury was a natural and
probableresultofthe[misconduct];and(3)thattherewas
noefficientinterveningcause.22

[22]Wehavealsoheld,however, thatanactneednotbethe
sole causeofharmtoqualifyasaproximatecause.Whenmul-
tiplecausesacttoproduceasingleinjury,anyoneofthoseacts
canstillqualifyasaproximatecauseofthatharmsolongasit
wasasubstantial factorinbringingabouttheinjury.23

In support of her motion for summary judgment, Amanda
presented deposition testimony and an accompanying affidavit
from Scharf, a psychologist licensed in the State of Nebraska.
Scharf evaluated Amanda and reviewed her file. Scharf’s tes-
timony supports the conclusion that the relinquishment was
a substantial factor in bringing about Amanda’s subsequent
socialproblems.

Scharf acknowledged thatAmanda faced a number of “risk
factors” in addition to Richmond’s relinquishment of cus-
tody and thus, that the “relinquishment [was] one of a couple
of risk factors” affecting Amanda’s development. However,
Scharf also noted thatAmanda seemed to handle most of the
otherdevelopmentalriskfactorswithoutmanyadverseeffects.
Scharf found that “until about age12or13,” theapproximate
time of the relinquishment,Amanda had “adjusted fairly well
. . . anddone realwell in schoolanddonewellwith friends.”
Butsoonaftertherelinquishment,Amandafaceda“decreasein
scholasticachievement, . . . substanceabuse, [and]difficulties
with depression.” Ultimately, this led Scharf to conclude that
“therelinquishmentdidhaveaneffectonAmanda.”

Scharf’s testimonynotonlysupportsa finding thatAmanda
suffered actual harm, but also that the relinquishment was a
substantial factor in causing that harm. Scharf’s testimony

22 Stahlecker v. Ford Motor Co.,266Neb.601,609-10,667N.W.2d244,254
(2003).

23 Reimer v. Surgical Servs. of the Great Plains, 258 Neb. 671, 605 N.W.2d
777(2000).

 AMANDAC.v.CASe 771

 Citeas275Neb.757



772 275NeBRASkARePORTS

suggests that the relinquishment was at least as significant an
agent as the other obstacles Amanda faced in bringing about
her downward social spiral. Amanda’s presentation of such
evidence therefore shifted the burden to Case to present con-
tradictory evidence that Amanda did not suffer actual harm
or at least evidence that the formal relinquishment was not a
substantial factor in bringing about such harm. Case did not
present any such evidence.The court didnot err, therefore, in
concluding thatsummary judgmentwasproperon the issueof
proximatecausation.

(b)Considerationof“Damages”evidenceatCausationStage
Atonepointinherbrief,Casearguesthatthedistrictcourt’s

causationanalysiswasflawedbecausethecourt“failedtodis-
tinguish [(1)] the causal connection between [Case’s] conduct
and theallegedviolationof [Amanda’s]civil rights from[(2)]
thecausalconnectionbetweentheviolationof[Amanda’s]civil
rightsandtheallegedinjuryto[Amanda].”24Casebelievesthat
the first inquiry—whether Case’s conduct violated Amanda’s
civil rights—is a question of liability and was therefore prop-
erly considered by the court at the summary judgment stage.
But Case believes that the second question—whether the
alleged violation of Amanda’s civil rights caused any actual
harm—ismoreaquestionofdamages.Thus,Casebelievesthat
thedistrictcourterroneouslymergedthesetwoissueswhen,in
thecourseofrulingonCase’s“liability,”itconsideredScharf’s
testimonyregardingactualharmtoAmanda.

There is no limit, however, to the issues that a party can
focus on in his or her own motion for summary judgment.
Amandamoved for summary judgmenton the“issueof liabil-
ity”andwasfreetodefinethescopeofthatmotion.ToAmanda,
“liability” appears tohavemeant not only thatCase’s conduct
violatedher constitutional rights, but also that theviolationof
those rights caused actual harm to her. On the former issue,
AmandaofferedevidenceofthepriorjudgmentinCI99-82and
argued that the judgment had preclusive effect. Regarding the

24 Replybriefforappellantat7.



latter issue,AmandaofferedScharf’sdeposition testimonyand
aswornaffidavit.

By arguing that the district court improperly considered
Scharf’s testimony at the summary judgment stage, Case
attemptstosupplantherowncharacterizationofwhatAmanda
actually sought with her motion for summary judgment. That
is,CaseattemptstocharacterizeAmanda’smotionasamotion
forsummaryjudgmentonlyonthe issueofwhetherCasevio-
latedAmanda’sconstitutionalrights.

But if Amanda sought summary judgment on that issue
alone, there was no reason to submit Scharf’s testimony and
affidavit in support of her motion.As was shown above, that
evidence does nothing more than establish the existence of
actual harm and provide a causal link between that harm and
theviolationofAmanda’srights.Assuch,theinclusionofthat
evidenceshouldhavesentaclearsigntoCasethatifthecourt
grantedAmanda’smotion in full, theonly issue left to resolve
regarding“damages”wouldbe theextent,not theexistence, of
thosedamages.Casehad theopportunity, therefore, topresent
evidencethatwouldnegatetheexistenceofAmanda’sdamages.
Forwhateverreason,Casedidnotmakethemostofthatoppor-
tunity. But Case’s omission does not mean the district court
erredinitscausationanalysis.

3. genuine issues oF Fact

In her final assignment of error, Case contends that the
district court erred by failing to recognize the existence of
genuine factual disputes regarding Case’s conduct and proxi-
matecausation.

(a)GenuineIssuesRegardingCase’sConduct
As Case notes, the parties disagree on a number of details

surroundingCaseandRichmond’sinteractionsbeforeRichmond
agreed to relinquish custody of Amanda. Case believes that
these factual disputes raise legitimate issues of fact as to
whethershetrulyviolatedAmanda’sconstitutionalrights.

These factual disputes, however, are made irrelevant by
the preclusive effect that the prior judgment in CI99-82 is
entitled to in this case. Factual disputes between the parties
regarding Richmond and Case’s encounters leading up to the
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relinquishment did not deter a jury from finding that Case
violated Richmond’s rights. If Case has no right to challenge
thatdetermination,itobviouslyfollowsthatshehasnorightto
questionthefactsuponwhichthatdeterminationdepends.

(b)GenuineIssuesRegardingCausation
Case also argues that genuine issues of fact exist regarding

whether Case’s misconduct causedAmanda any harm. In sup-
portofthisproposition,CaserenewstheargumentthatAmanda
and Richmond were essentially estranged before she even
intervened. Indeed,Casemaintains that“itwasbynomeansa
for[e]goneconclusionthat[Richmond]wouldbereunitedwith
[Amanda] but for the signing of the relinquishment papers.”25
Thismaybetrue,buttheargumentmissesthepoint.

[23]Thequestionat this stage iswhether therearegenuine
issues of material fact.26 In the summary judgment context, a
factismaterialonlyifitwouldaffecttheoutcomeofthecase.27
ProofthatAmandaandRichmondwouldnothavereunitedeven
without Case’s intervention is not material because, according
to Scharf’s testimony, the formal relinquishment caused harm
toAmanda in and of itself.AsScharf testified, the relinquish-
ment harmed Amanda because it contributed to a downward
spiral in her social life, not because it reduced the odds that
AmandaandRichmondwouldunite.

The only real evidence that might raise a genuine issue of
material fact in light of Scharf’s testimony would be contrary
testimony by another psychological expert. But Case did not
present such evidence. Accordingly, it cannot be said that
genuine issues of material fact remain regarding the causal
relationship between Case’s violation of Amanda’s rights and
theresultingharmtoAmanda.

VI.CONClUSION
The district court did not err in concluding that the judg-

ment in CI99-82, the prior controversy involving Richmond

25 Id.at11.
26 SeeDidier, supra note2.
27 SeeAnderson v. Liberty Lobby, Inc.,477U.S.242,106S.Ct.2505,91l.

ed.2d202(1986).



and Case, precluded Case from relitigating the wrongfulness
of her decision to counsel Richmond to relinquish custody of
Amanda.A violation of Richmond’s constitutional rights as a
parentwouldalso result in aviolationofAmanda’s reciprocal
constitutional rights as a child. Therefore, under the doctrine
ofcollateralestoppel,thejudgmentinCI99-82precludedCase
from disputing the fact that she violated Amanda’s constitu-
tionalrights.

The district court also did not err in concluding that Case’s
violationofAmanda’srightsresultedinactualharmtoAmanda.
The evidence shows that the relinquishment that Case wrong-
fully orchestrated was a substantial factor inAmanda’s down-
ward social spiral. Nor did the court err in considering such
evidenceatthesummaryjudgmentstage.

Finally, there are no genuine issues of material fact regard-
ingCase’s liability toAmanda.Any factual disputes regarding
Case’s actual conduct are made irrelevant by the preclusive
effect of the judgment in CI99-82. Similarly, the fact that
Amandamight not have reunitedwithRichmond even ifCase
never intervened is irrelevant. The evidence shows that the
relinquishment in and of itself caused harm toAmanda. From
the above, we conclude that the district court did not err in
grantingsummaryjudgmenttoAmanda.

aFFiRmed.

shaRon k. Rankin, appellant, v. 
w.k. stetson, m.d., 

et al., appellees.
749N.W.2d460

FiledMay23,2008.No.S-07-073.

 1. Summary Judgment: Appeal and Error. In reviewinga summary judgment, an
appellatecourtviewstheevidencein thelightmostfavorable to thepartyagainst
whom the judgment is granted and gives such party the benefit of all reasonable
inferencesdeduciblefromtheevidence.

 2. Rules of Evidence.InproceedingswheretheNebraskaevidenceRulesapply,the
admissibilityofevidenceiscontrolledbysuchrules;judicialdiscretionisinvolved
onlywhentherulesmakesuchdiscretionafactorindeterminingadmissibility.
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 3. Trial: Expert Witnesses: Appeal and Error.Theadmissionofexpert testimony
isordinarilywithinthetrialcourt’sdiscretion,anditsrulingwillbeupheldabsent
anabuseofdiscretion.

 4. Rules of Evidence: Expert Witnesses. Where the rules of evidence apply, the
admissibility of an expert’s testimony, including an opinion, which is based on
a scientific principle or on a technique or process which utilizes or applies a
scientificprinciple,dependsongeneral acceptanceof theprinciple, technique,or
processintherelevantscientificcommunity.

 5. Summary Judgment. Summary judgment is proper when the pleadings and
evidenceadmittedatthehearingdisclosenogenuineissueregardinganymaterial
fact or the ultimate inferences that may be drawn from those facts and that the
movingpartyisentitledtojudgmentasamatteroflaw.

 6. Summary Judgment: Proof. The party moving for summary judgment has the
burden to show that no genuine issue of material fact exists and must produce
sufficientevidencetodemonstrateitisentitledtojudgmentasamatteroflaw.

 7. ____:____.Amovant for summary judgmentmakesaprima faciecasebypro-
ducingenoughevidencetodemonstratethatthemovantisentitledtoajudgment
if the evidence were uncontroverted at trial.Then, the burden of producing evi-
denceshiftstothepartyopposingthemotion.

 8. Malpractice: Physician and Patient: Proof: Proximate Cause.Inamalpractice
action involvingprofessionalnegligence, theburdenofproof isupontheplaintiff
to demonstrate the generally recognized medical standard of care, that there was
a deviation from that standard by the defendant, and that the deviation was the
proximatecauseoftheplaintiff’sallegedinjuries.

Appeal from the District Court for Dawes County: paul 
d. empson, Judge. Reversed and remanded for further
proceedings.
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wRight,J.
NATUReOFCASe

Sharon k. Rankin sued her treating physicians and the
Chadron Medical Clinic, P.C. (collectively defendants), for
negligently failing to properly diagnose and treat her spi-
nal cord injury. Following the completion of discovery, all



defendants moved to strike the testimony of Rankin’s expert
witnessandalsomovedforsummaryjudgmentontheissueof
proximatecausation.Thedistrictcourtsustainedbothmotions.
Rankin appeals, claiming the court erred in sustaining the
defendants’motions.

SCOPeOFReVIeW
[1] In reviewing a summary judgment, an appellate court

views the evidence in the light most favorable to the party
againstwhomthejudgment isgrantedandgivessuchpartythe
benefitofallreasonableinferencesdeduciblefromtheevidence.
Wolski v. Wandel, antep.266,746N.W.2d143(2008).

[2,3] In proceedings where the Nebraska evidence Rules
apply, the admissibility of evidence is controlled by such
rules; judicial discretion is involvedonlywhen the rulesmake
such discretion a factor in determining admissibility. Karel v. 
Nebraska Health Sys., 274 Neb. 175, 738 N.W.2d 831 (2007).
The admission of expert testimony is ordinarily within the
trial court’s discretion, and its ruling will be upheld absent an
abuseofdiscretion.In re Trust of Rosenberg,273Neb.59,727
N.W.2d430(2007).

FACTS
On October 31, 2002, Rankin was injured when she fell

on ice near her residence in Chadron, Nebraska. She was
examined inaChadronhospital emergency roombyDr.W.k.
Stetson. He ordered x rays and an MRI of the lumbar spine,
whichimagesshowednoinjury.Rankinwasreleasedfromthe
hospitalonNovember3.ShewasdirectedtofollowupwithDr.
C.A. Sutera, her personal physician. She underwent physical
therapy,buthersymptomspersisted.

SuterareferredRankintoDr.BrentPeterson,aneurosurgeon.
An MRI of her entire spine in February 2003 revealed a disk
herniation at the T10-11 level with spinal stenosis. Peterson
diagnosed Rankin with thoracic myelopathy, likely due to the
ruptured disk at T10-11. He recommended a diskectomy and
“fusion of T10-11 with autograft and rod and screw fixation.”
Petersonbelievedthatthesurgerywasnotanemergencyatthat
point,sincethecompressionhadoccurredafewmonthsearlier.
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During the following months, Rankin sought several opin-
ions.Dr.CurtisDickman,aneurosurgeon,sawRankinonMay
12, 2003. By that time, she had seen three other surgeons,
whohadall recommended surgery,butDickmanwas theonly
surgeon who recommended thoracoscopic surgery rather than
an open thoracotomy, which requires a large incision in the
chest wall. Dickman operated on Rankin to fuse T10-11 of
thespine.

Rankin recovered satisfactorily but was unchanged neuro-
logically. By October 2003, the disk herniation was no longer
evident and there was no residual compression of the spinal
cord.However,Rankin continued to experiencepain.Dickman
recommended rigid fixationwith screwsand rods inher spine.
Following the second surgery, Rankin was fitted with a brace
to maintain alignment of the fused segments. By December,
she was walking independently, although she reported using a
walkerintermittently.

On March 8, 2004, Dickman reported that the bone in
Rankin’sspinewasfusing,andradiographsshowedtheforma-
tionofnewbone.Rankinhadpersistentspasticityinherlower
extremities, but she was walking without a walker. She had
barelydetectableweaknessofthelegs.Dickmanrecommended
physical therapy to strengthen Rankin’s back and abdominal
muscles and to work on her endurance. He recommended
she discontinue use of the brace, because the fusion had
healedsatisfactorily.

InOctober2004,DickmandeterminedthatRankinwasneu-
rologicallystable.Shestillhadverymildweaknessofthelegs,
spasticity,andlocaltendernessandpainatthesiteofthesurgery.
WhenDickmansawRankinonMarch7,2005,shehadpainand
spasticity,buttherewasnosignificantchange.Heagainrecom-
mendedphysicaltherapytohelpwithherwalking.

RankinfiledhercomplaintonOctober28,2004,allegingthat
the defendants’ delay in diagnosing the damage to her spinal
cordand their failure to repair it leftherwithpermanentdam-
age to her spinal cord and permanent impairment in her lower
extremities. She alleged that the delay in diagnosis and the
subsequentdamagewereproximatelycausedby thenegligence
of the defendants in failing to order “appropriate studies” in



a timely manner. In separate answers, the defendants denied
Rankin’s allegations and asserted that Rankin unreasonably
delayedinfollowingphysiciandirectionsandmayhavecaused
someorallofherallegeddamages.

Prior to trial, the defendants moved to exclude the testi-
mony of Rankin’s expert, Dr. Michael Brown, a neurosurgeon.
Brown’s affidavit contained a summary of his testimony to be
offered at trial and the information upon which his opinions
were based. Brown had been in private practice since 1985
and had completed a 5-year residency in neurosurgery at the
UniversityofArkansasforMedicalSciences,wherehereceived
hismedicaldegree.HewascertifiedbytheAmericanBoardof
NeurologicalSurgery.

Basedon reasonablemedical probability,Brown stated that
the neurological deficits Rankin currently suffered were per-
manentandweretheresultofherfallandthedisk’scontacting
the spinal cord at the T10 level. Brown opined it was more
likelythannotthatRankinwouldhaverecoveredifthesurgical
repair had occurred within the first 72 hours after her injury.
He also believed that Rankin’s chance of avoiding permanent
injury decreased each day after the 72-hour period until she
was finally diagnosed with the thoracic disk herniation with
resultantspinalcordcompressionandthoracicmyelopathy.

BrownhadreviewedRankin’smedical recordsandher lum-
bar and thoracic MRI studies. His opinions were based on the
training he received in medical school and his residency, his
20 years of experience in dealing with spinal cord injuries,
informationfromdiscussionswithcolleaguesandfellowneuro-
surgeons,andattendanceatconferences.

Brown opined that the general standard for treating spinal
cordinjurieswastooperateonthepatientassoonasitcouldbe
accomplished if there was no significant reason which argued
against surgery and that 72 hours was the general standard.
The district court excluded Brown’s testimony based on the
principles of Schafersman v. Agland Coop, 262 Neb. 215, 631
N.W.2d862(2001).

The district court granted the defendants’ subsequent sum-
mary judgment motion and dismissed the complaint. It con-
cluded that Rankin had failed to produce competent expert
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testimony or evidence showing that any actions or inactions
of thedefendantsproximatelycaused the injurycomplainedof
byRankin.

ASSIGNMeNTSOFeRROR
Rankin asserts that the district court erred in sustaining the

defendants’motion to strikeBrown’s testimonyand in sustain-
ingthedefendants’motionforsummaryjudgment.

ANAlYSIS

exclusion oF bRown’s testimony

In refusing to allow Brown to give his opinion, the district
court concluded that Brown failed to disclose the underlying
facts or data for his opinions as required under Neb. evid. R.
705,Neb.Rev.Stat.§27-705(Reissue1995).Italsoheldthat
Brown did not qualify to give his opinion under Neb. evid.
R. 702, Neb. Rev. Stat. § 27-702 (Reissue 1995), because he
failed to set forth any methodology from which it could be
determinedthathisopinionsarosefromfactsorproceduresthat
couldbetested.

[4] In proceedings where the Nebraska evidence Rules
apply, the admissibility of evidence is controlled by such
rules; judicialdiscretion is involvedonlywhentherulesmake
such discretion a factor in determining admissibility. Karel v. 
Nebraska Health Sys.,274Neb.175,738N.W.2d831 (2007).
The admission of expert testimony is ordinarily within the
trial court’sdiscretion, and its rulingwillbeupheldabsentan
abuseofdiscretion.In re Trust of Rosenberg,273Neb.59,727
N.W.2d 430 (2007). Where the rules of evidence apply, the
admissibility of an expert’s testimony, including an opinion,
which is based on a scientific principle or on a technique or
processwhichutilizesorappliesascientificprinciple,depends
ongeneralacceptanceoftheprinciple,technique,orprocessin
therelevantscientificcommunity.Schafersman, supra.

Rule702states:“Ifscientific,technical,orotherspecialized
knowledge will assist the trier of fact to understand the evi-
denceor todetermineafact in issue,awitnessqualifiedasan
expert by knowledge, skill, experience, training, or education,
maytestifytheretointheformofanopinionorotherwise.”We



have held that pursuant to rule 705, “‘“an expert’s opinion is
ordinarily admissible if the witness (1) qualifies as an expert,
(2) has an opinion that will assist the trier of fact, (3) states
hisorheropinion, and (4) isprepared todisclose thebasisof
thatopiniononcross-examination.”’”City of Lincoln v. Realty 
Trust Group,270Neb.587,594,705N.W.2d432,439(2005),
quoting Heistand v. Heistand, 267 Neb. 300, 673 N.W.2d
541(2004).

In Schafersman v. Agland Coop, 262 Neb. 215, 225, 631
N.W.2d862,872(2001),westated:

The Daubert standards require proof of the scien-
tific validity of principles and methodology utilized by
an expert in arriving at an opinion in order to establish
the evidentiary relevance and reliability of that opinion.
UnderDaubert, supra,whenfacedwithaprofferofexpert
scientific testimony, a trial judge must determine at the
outset whether the expert is proposing to testify to (1)
scientific knowledge that (2) will assist the trier of fact
to understand or determine a fact in issue.This entails a
preliminaryassessmentwhetherthereasoningormethod-
ologyunderlying the testimony is scientificallyvalid and
whether that reasoning or methodology properly can be
appliedtothefactsinissue.Daubert, supra.

The U.S. Supreme Court has set out a number of consid-
erations that a trial court may use to evaluate the validity of
scientific testimony, which include (1) whether the theory or
technique can be, and has been, tested; (2) whether the theory
or technique has been subjected to peer review and publica-
tion; (3) the known or potential rate of error, and the exis-
tence andmaintenanceof standards controlling the technique’s
operation; and (4) the “general acceptance” of the theory or
technique. Schafersman, supra, citing Daubert v. Merrell Dow 
Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786, 125 l.
ed.2d469(1993).

In the case at bar, Brown was asked to give his opinion
whether Rankin received the appropriate treatment at the hos-
pital when she was admitted and during the 3 days until she
was released. The subject of Brown’s opinion was whether a
patientwiththetypeofinjurysustainedbyRankinshouldhave

 RANkINv.STeTSON 781

 Citeas275Neb.775



782 275NeBRASkARePORTS

had surgery within 72 hours of the injury. The district court,
in applying the principles of Daubert/Schafersman, acted as a
gatekeepertoensurethatthereasoningormethodologyunderly-
ing theexpert testimonywasvalid andproperly applied to the
facts in issue.BecauseBrownfailed todisclose theunderlying
facts or data for his opinions under rule 705, Brown did not
qualifytogivehisopinionunderrule702.

In his deposition, Brown was asked to define “more likely
thannot.”Hestated:

Well, that’s what it says. I guess, you know, you could
say 51/49. If, you know, 51 percent get better, then you
could say it’s more likely than not. But based on my
experience with these, and it’s limited, you know, but in
myknowledge,andIhavereadaboutthesethings,Ihave
been educated on these things, go to meetings on these
things, and I know about myelopathy; just based on my
knowledge,thepatienthasabetteropportunitytorecover
fullyif they’reoperatedmorepromptly, if it’srecognized
anddealtwith.

Brownwasaskedforthebasisofhisopinionconcerningthe
72-hour timeframe. He stated: “I couldn’t sit here and quote
you. . .specificarticlesatthispoint,no.Imean,there’ssome
literatureouttherethattalksabout24hoursortwoweeks,you
know. But as far as the 72-hour figure that I gave, no, I can’t
give you anything specific on that.” When asked where the
72-hour standardcame from,Brownsaid:“Well, that’sagood
question.Primarily, that’s justbasedonwhatmyopinionison
whentheyshouldbedoneafterthey’rediscovered.”Brownsaid
there is a controversy inhis profession about theoptimal tim-
ing: “I thinkpeople stillwonder exactlywhat the right timing
is.”Brownsaid there isabigdifferencebetweenearlysurgery
and later surgery in acute disk herniations.Asked whether he
agreedthatmostoftherapidchangesinthespinalcordtissues
occurwithin8hoursorless,Brownsaid,

Youknowwhat?Ireallyamnotanexpertonwhat’shap-
peningphysiologicallythere.WhatI’mbasingmyopinions
onareclinicaloutcomes.SoIdon’tknowinanygivencase
howlongit’sgoingtotakeforyoutogetpermanentchanges



inthespinalcord,youknow,beforesurgerywouldn’thelp.
Ireallydon’tknowwhatthattimeframeis.

Brown was asked what happens after 72 hours, and
hestated:

Well, in any given patient, again, I’m testifying as to
what’smore likely thannot.And that72-hour standard is
onewhereIfeel—and,again,thisispartiallybasedupon
my training — not partially. It’s based upon my training
and experience. But what I’m saying is, if you operate
before72hours, it’smore likely thannot they’regoing to
makeafullrecovery.Afterthat72-hourperiod,thenIthink
their chances diminish for them making a full neurologi-
calrecovery.

Brownsaidhewasnotawareofanypeer-reviewedliterature
that would support his opinion concerning the 72-hour period.
AlthoughhehadnowaytoquantifyhowRankin’sdeficitswere
increased or exacerbated by delaying surgery for more than
72 hours, Brown stated it would have been very unlikely for
Rankintomakeacompleterecovery.

ThedefendantsobjectedtoBrown’sopinion,andthedistrict
court excluded his testimony. A trial judge may consider a
numberof factors thatmightbearon itsgatekeeping function.
These factors include whether a theory can be, and has been,
tested; whether the theory has been subjected to peer review
andpublication;andwhetherthetheoryenjoys“generalaccept-
ance”withinarelevantscientificcommunity.SeeSchafersman 
v. Agland Coop,262Neb.215,631N.W.2d862(2001).Brown
wasunabletostatethathistheoryconcerningthetimeframefor
spinalsurgeryhadbeentestedinanyway.Hewasalsounable
to provide a basis for his 72-hour theory. He could not cite
any peer-reviewed literature to support his theory, and he did
notprovideanytestimonytosuggestthatthe72-hourtheoryis
generallyaccepted.

The admission of expert testimony is ordinarily within the
trial court’s discretion, and its ruling will be upheld absent
anabuseofdiscretion. In re Trust of Rosenberg, 273Neb.59,
727 N.W.2d 430 (2007). The district court rejected Brown’s
testimony based on the principles announced in Schafersman, 
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supra. We conclude that the court’s refusal to admit Brown’s
testimonyintoevidencewasnotanabuseofdiscretion.

summaRy Judgment

[5] Rankin claims that the district court erred in granting
summary judgment in favor of the defendants. Summary judg-
mentisproperwhenthepleadingsandevidenceadmittedatthe
hearing disclose no genuine issue regarding any material fact
or the ultimate inferences that may be drawn from those facts
andthatthemovingpartyisentitledtojudgmentasamatterof
law.Wolski v. Wandel, antep.266,746N.W.2d143 (2008). In
reviewing a summary judgment, an appellate court views the
evidence in the lightmost favorable to thepartyagainstwhom
the judgment is granted andgives suchparty thebenefit of all
reasonableinferencesdeduciblefromtheevidence.Id.

Intheirmotionforsummaryjudgment,thedefendantsalleged
thatRankincouldnotproduceanycompetentevidencetoprove
that the defendants’ alleged medical negligence proximately
caused any injury to her.The district court found that Rankin
had not produced competent expert testimony or evidence
showing that any actionsor inactionsof thedefendants proxi-
matelycausedtheinjuryofwhichRankincomplained.

[6,7]The party moving for summary judgment has the bur-
den to show that no genuine issue of material fact exists and
must produce sufficient evidence to demonstrate it is entitled
to judgmentasamatterof law.Glad Tidings v. Nebraska Dist. 
Council,273Neb.960,734N.W.2d731 (2007).Amovant for
summary judgment makes a prima facie case by producing
enough evidence to demonstrate that the movant is entitled to
a judgment if the evidence were uncontroverted at trial.Then,
the burden of producing evidence shifts to the party opposing
themotion.Id.

Insupportoftheirmotionforsummaryjudgmentontheissue
ofcausation,thedefendantsofferedpublishedmedicalarticles.
One article stated that despite its widespread use in patients
withacutespinalcord injury, the roleofsurgery in improving
neurological recovery remained controversial. It opined that
the role and timing of surgical decompression after an acute
spinalcordinjuryremainedoneofthemostcontroversialtopics



pertainingtospinalsurgery.Theotherprintedarticledealtwith
asubgroupofpatientswithverylargethoracicdiskherniations.
Itstatedtherewasscantliteratureonthetreatmentoptionsand
outcomeofsuchpatients.

There is some question whether the defendants’ evidence
made a prima facie case that entitled them to summary judg-
ment.Medicalliteraturewhichopinesthattheroleofsurgeryin
casesof acute spinal cord injuries remains controversialwould
not demonstrate that the defendants were entitled to judgment.
It is true that Rankin must establish causation at trial, but the
defendantsmustmakeaprimafaciecaseat thesummaryjudg-
ment stage. Assuming for purposes of this opinion that such
literaturecreatedaprima faciecase in favorof thedefendants,
asthecourtmusthavesofound,Rankinhassuccessfullyrebut-
tedsuchevidence.

In opposition to the motion for summary judgment, Rankin
offered several affidavits, including the affidavit of Dr. Jeffrey
Gross, a neurosurgeon. Gross had reviewed Rankin’s medical
records,Dickman’sdeposition,andcertainevidence-basedmed-
icalliterature.Grosswasaskedtoaddresswhetherearlysurgical
decompressiontorelievepressureonthespinalcordwouldhave
madeitmorelikelythannotthatRankinwouldhaverecovered
with a lesser degree of neurological deficit. The defendants
madenoobjectiontotheadmissionofGross’affidavit.

Fromthematerialshereviewed,Grosslearnedthatimmedi-
atelyaftertheaccident,Rankinsufferedtemporarytotalparaly-
sisofherlowerextremities,numbness,andlossoffeeling.She
had a “burning/tingling feeling” in her back and in the lower
abdomen,especiallyontheleftside.Grossnotedthatalthough
Rankin had reported some improvement, the primary neuro-
logicaldeficitsremained.

Grossstatedthat thelongeracompressivespinalcordinjury
existed without remediation, the less likely the patient would
regain lost neurological function. He stated that this principle
was consistent with the findings of Rankin’s treating doctors,
all of whom agreed that her condition would not correct itself
withoutsurgery.

Gross further stated that medical literature supported his
opinionthatearlysurgicaldecompressionofthespinalcordwill
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more likely than not improve a patient’s prognosis and would
have led to an improved outcome for Rankin. He referred to
certainarticlesinthemedicalliteraturethatrecommendedsur-
gicaldecompressionattheearliestopportunity.Hesummarized
one article which stated that if disk herniation is treated with
early surgical decompression, the patient has a significantly
increasedopportunitytoexperiencea“goodoutcome.”

Gross was trained to understand that spinal cord compres-
sionconstituteda surgical emergency, andhehadapplied that
training to his own practice. His board-certified peers and
colleagues agreed that spinal cord compression constituted a
surgical emergency. Gross noted that the phrase “the sooner,
thebetter,”asapplied towhenapatient shouldundergosurgi-
cal decompression of a disk herniation, was not a “vague or
cavalier statement.” He stated that a reasonable neurosurgeon
would agree that surgical decompression of a thoracic disk
herniation causing spinal cord compression with neurological
symptoms should occur within a matter of hours rather than
weeksormonths.

Grossbasedhisopinionuponhistraininginmedicalschool,
his residency and spine fellowship, 14 years of experience in
dealingwith spinal cord injuries, discussionsof the issuewith
fellow board-certified neurosurgeons, medical literature, and
conferences where the subject had been discussed. He opined
thatthestandardfortreatingsuchinjurieswastooperatewithin
a matter of hours unless there were significant reasons which
arguedagainst surgery.Gross stated thatevidence-basedmedi-
cine,experimentaldata,andthepracticeofreasonablesurgeons
dictated that when a patient presented with an acute neuro-
logicalchangedue tospinalcordcompression, theappropriate
treatmentwasacutesurgicaldecompression.

Gross also stated it was more likely than not that Rankin
would have had a better prognosis for neurological recovery if
her thoracic disk herniation had been properly diagnosed and
treated via surgical decompression by the morning after her
accident, and he stated that her chance of avoiding permanent
neurologicalinjurydecreasedeachdaywithoutsurgery.

On appeal, the defendants argue that Gross’ opinions
were framed in terms of “loss of chance” and were therefore



insufficient to establish thedefendants’ allegednegligenceas a
proximate cause of Rankin’s injury. We agree that an opinion
framed in terms of loss of chance would not sustain Rankin’s
burden of establishing that the defendants proximately caused
her injury. We also note that Nebraska has not recognized the
loss-of-chance doctrine. See Steineke v. Share Health Plan of 
Neb.,246Neb.374,518N.W.2d904(1994).

Gross’ statements that Rankin would have had a “better
prognosis” and a “chance of avoiding permanent neurological
injury” do not equate with an opinion that it was more likely
thannotthatRankinwouldhavehadabetteroutcomeifshehad
undergone surgery immediately following her injury. Opinions
dealing with proximate causation are required to be given in
terms that express a probability greater than 50 percent.Thus,
Gross’ statements do not establish the required certainty to
prove causation.While a 49-percent chance of a better recov-
ery may be medically significant, it does not meet the legal
requirements for proof of causation. The terms “chance” and
“prognosis”bydefinitiondonotestablishthecertaintyofproof
thatisrequired.

On the other hand, an opinion expressed in terms that it is
more likely than not that a plaintiff “would have had a better
outcome” is sufficiently certain to establish causation. A bet-
ter outcome is not the same as a chance of a better outcome.
Rather, it is a definite result. In this case, there were state-
ments within Gross’ affidavit that were sufficient to estab-
lishcausation.

Whenreviewingasummaryjudgment,weviewGross’affi-
davitinalightmostfavorabletoRankinandgiveherthebene-
fitofallreasonableinferencesfromsuchevidence.Contraryto
thedefendants’assertion,Gross’affidavitespousedmorethana
mere“lossofchance.”Grossopinedthatearlysurgicaldecom-
pressionofthespinalcordwouldmorelikelythannothaveled
toanimprovedoutcomeforRankin.Thisevidenceestablished
causation for the purpose of opposing the defendants’ motion
for summary judgment on such issue. Thus, Gross’ affidavit
satisfiedtherequirementthatRankinproducesomeexperttes-
timonytoestablish that theactionsor inactionsof thedefend-
antswereaproximatecauseofRankin’sinjury.
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CoNCLUsIoN
[8]	 In	 a	 malpractice	 action	 involving	 professional	 negli-

gence,	the	burden	of	proof	is	upon	the	plaintiff	to	demonstrate	
the	 generally	 recognized	 medical	 standard	 of	 care,	 that	 there	
was	 a	 deviation	 from	 that	 standard	 by	 the	 defendant,	 and	 that	
the	deviation	was	the	proximate	cause	of	the	plaintiff’s	alleged	
injuries.	 Karel v. Nebraska Health Sys.,	 274	 Neb.	 175,	 738	
N.W.2d	 831	 (2007).	 We	 view	 the	 evidence	 in	 the	 light	 most	
favorable	 to	 rankin	 and	 give	 her	 the	 benefit	 of	 all	 reasonable	
inferences	 deducible	 from	 the	 evidence.	 see	 Neiman v. Tri R 
Angus,	274	Neb.	252,	739	N.W.2d	182	(2007).

the	issue	presented	was	whether	rankin	had	produced	com-
petent	 expert	 testimony	 showing	 that	 any	 actions	 or	 inactions	
of	 the	defendants	were	a	proximate	cause	of	her	 injury.	Gross’	
opinion	 that	 early	 surgical	 decompression	 would	 more	 likely	
than	 not	 have	 led	 to	 an	 improved	 outcome	 for	 rankin	 was	
sufficient	 to	 establish	 an	 issue	 of	 fact	 concerning	 causation.	
since	 there	 remains	a	material	 issue	of	 fact	 in	dispute,	 the	dis-
trict	 court	 erred	 in	 granting	 summary	 judgment.	therefore,	we	
reverse	the	judgment	of	the	district	court	and	remand	the	cause	
for	further	proceedings.
	 ReveRsed	and	Remanded	foR	
	 fuRtheR	pRoceedings.
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	 1.	 Summary	 Judgment.	 summary	 judgment	 is	 proper	 when	 the	 pleadings	 and	
evidence	admitted	at	the	hearing	disclose	no	genuine	issue	regarding	any	material	
fact	 or	 the	 ultimate	 inferences	 that	 may	 be	 drawn	 from	 those	 facts	 and	 that	 the	
moving	party	is	entitled	to	judgment	as	a	matter	of	law.

	 2.	 Summary	Judgment:	Appeal	and	Error.	 In	 reviewing	a	 summary	 judgment,	 an	
appellate	court	views	the	evidence	in	 the	light	most	favorable	 to	 the	party	against	



whom	 the	 judgment	 is	 granted	 and	 gives	 such	 party	 the	 benefit	 of	 all	 reasonable	
inferences	deducible	from	the	evidence.

	 3.	 Complaints:	Appeal	and	Error.	Whether	a	complaint	states	a	cause	of	action	is	a	
question	of	 law,	which	requires	an	appellate	court	 to	 reach	a	conclusion	 indepen-
dent	of	the	trial	court.

	 4.	 Insurance:	Brokers:	Principal	and	Agent.	Whether	an	insurance	intermediary	is	
an	agent	of	the	insured	or	the	insurer	is	generally	a	question	of	fact.

	 5.	 Contracts:	Principal	and	Agent:	Liability.	When	a	party	contracts	with	a	known	
agent	acting	within	 the	scope	of	his	or	her	authority	for	a	disclosed	principal,	 the	
contract	is	that	of	the	principal	only	and	the	agent	cannot	be	held	personally	liable	
thereon,	 unless	 the	 agent	 purports	 to	 bind	 himself	 or	 herself,	 or	 has	 otherwise	
bound	himself	or	herself,	to	performance	of	the	contract.

	 6.	 Breach	 of	 Contract:	 Insurance:	 Principal	 and	Agent:	 Liability.	 an	 action	 for	
breach	of	 contract	 to	 procure	 insurance	 is	 inappropriate	when	brought	 against	 an	
insurer’s	agent	who,	within	the	scope	of	his	or	her	authority,	contracted	on	behalf	
of	the	disclosed	principal	and	did	not	bind	himself	or	herself	personally.

	 7.	 Actions:	Breach	of	Contract:	Insurance:	Brokers.	a	claim	against	a	broker	for	
breach	of	contract	to	procure	insurance	is	a	valid	cause	of	action.

appeal	 from	 the	 District	 Court	 for	 scotts	 bluff	 County:	
BRian	c.	silveRman,	 Judge.	reversed	and	remanded	for	further	
proceedings.
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heavican,	 c.J.,	 WRight,	 connolly,	 geRRaRd,	 stephan,	
mccoRmack,	and	milleR-leRman,	JJ.

connolly,	J.
sUMMarY

the	 personal	 representative	 of	 David	 D.	 schekall’s	 estate	
appeals	the	district	court’s	order	granting	the	appellees’	motion	
for	 summary	 judgment.	 David	 and	 a	 passenger	 were	 killed	 in	
an	automobile	accident.	the	personal	representative	sued	randy	
s.	bauer	 and	 the	randy	bauer	 Insurance	agency,	 Inc.	 (collec-
tively	bauer),	 for	breach	of	an	agreement	 to	procure	 insurance	
coverage	 for	 David.	the	 personal	 representative	 alleged	 bauer	
failed	 to	obtain	 the	 insurance	he	had	agreed	 to	procure	and,	as	
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a	 result,	David’s	 estate	had	 to	pay	$165,000	 to	 settle	 a	 suit	by	
the	passenger’s	estate.

the	district	court	granted	bauer’s	motion	for	summary	judg-
ment.	the	court	concluded	David	should	have	read	his	policies.	
according	 to	 the	 court,	 either	 David	 read	 the	 policies	 and	 was	
satisfied	with	their	coverage	or	he	did	not	read	them.	the	court	
reasoned	that	bauer	was	insulated	from	liability	if	David	failed	
to	read	the	policies.

We	 conclude	 that	 the	 threshold	 issue	 of	 law	 is	 whether	 the	
personal	 representative	 has	 stated	 a	 valid	 cause	 of	 action.	 We	
recognize	a	breach	of	contract	action	for	“failure	to	procure”	for	
claims	 against	 a	 broker	 acting	on	behalf	 of	 an	 insured,	 but	 not	
against	 an	 agent	 acting	 solely	 on	 behalf	 of	 a	 disclosed	 insurer.	
We	 also	 conclude	 there	 are	 genuine	 issues	 of	 material	 fact	
whether	 bauer	 was	 a	 broker	 or	 an	 agent.	We	 therefore	 decline	
to	decide	whether	an	insured’s	failure	to	read	a	policy	insulates	
an	insurance	broker	from	contract	liability	for	failure	to	procure	
requested	coverage.	We	reverse,	and	remand.

baCkGroUND
David’s	parents,	Jim	and	Donna	schekall,	had	a	9-year	insur-

ance	 relationship	 with	 bauer.	 on	 December	 31,	 2002,	 Jim	 and	
Donna	met	with	bauer	to	review	their	insurance	coverage.	David	
also	 attended	 the	 meeting.	 David	 had	 recently	 moved	 back	 to	
Hemingford,	 Nebraska,	 to	 start	 his	 own	 farming	 operation.	 He	
had	obtained	land	and	cattle	and	needed	insurance	coverage.

according	 to	Jim’s	affidavit,	 the	parties	agreed	at	 the	meet-
ing	that	bauer	would	obtain	the	same	coverage	and	policies	for	
David	that	he	had	obtained	for	Jim	and	Donna—except	Jim	and	
Donna	would	have	$3	million	in	personal	liability	umbrella	cov-
erage	and	David	would	have	$1	million	in	the	same	coverage.

according	 to	 bauer’s	 affidavit,	 Jim	 and	 Donna	 told	 him	
that	 David	 needed	 a	 farm	 and	 ranch	 premises/personal	 liabil-
ity	 policy.	 bauer’s	 affidavit	 also	 states	 that	 David	 told	 him	 he	
had	 homeowners	 and	 automobile	 insurance	 with	 an	 indepen-
dent	 insurance	 agent.	 bauer’s	 affidavit	 claims	 David	 “never	
requested	 [bauer’s]	 advice	 on	 the	 adequacy	 of	 that	 insurance,	
on	 umbrella	 policies,	 or	 the	 adequacy	 of	 any	 other	 insurance	
that	he	had,	nor	did	[bauer]	give	such	advi[c]e.”



bauer	 issued	 David	 a	 farm	 and	 ranch	 premises/personal	
liability	 policy,	 which	 was	 effective	 on	 December	 31,	 2002.	
on	July	10,	2003,	bauer	 issued	a	separate	“farm/ranch”	policy	
to	 David	 because	 David	 had	 mortgaged	 farm	 equipment	 that	
required	 a	 different	 type	 of	 coverage	 than	 a	 farm	 and	 ranch	
premises/personal	liability	policy.

David	and	his	passenger	were	killed	 in	an	automobile	acci-
dent	 in	 august	 2003.	 the	 passenger’s	 estate	 sued	 David’s	
estate.	Neither	the	December	31,	2002,	policy	nor	the	July	10,	
2003,	policy	provided	personal	liability	umbrella	coverage.	the	
only	 available	 coverage	 was	 an	 allied	 Insurance	 policy	 that	
provided	a	maximum	$100,000	liability	coverage.	this	amount	
was	 inadequate	 to	 settle	 the	 claims	 made	 by	 the	 passenger’s	
estate.	 David’s	 estate	 paid	 an	 additional	 $165,000	 to	 settle	
the	claim.

the	 December	 31,	 2002,	 and	 July	 10,	 2003,	 policies	 were	
attached	 to	 bauer’s	 affidavit.	 the	 December	 31,	 2002,	 policy	
expressly	 excludes	 from	 personal	 liability	 coverage	 any	 bodily	
injury	 arising	 out	 of	 the	 operation	 of	 a	 motor	 vehicle.	 the	
July	 10,	 2003,	 policy	 contains	 a	 similar	 exclusion	 from	 liabil-
ity	 coverage.	 the	 parties	 do	 not	 know	 whether	 David	 read	
these	policies.

the	personal	representative	of	David’s	estate	sued	bauer.	the	
amended	 complaint	 alleged	 bauer	 “breached	 [an]	 agreement	
with	plaintiff	 to	provide	personal	 liability	coverage	 that	would	
have	provided	coverage	in	the	case	of	an	automobile	accident.”

bauer	 moved	 for	 summary	 judgment.	 the	 trial	 court	 found	
that	 the	policies	were	not	ambiguous	and	that	 they	did	not	pro-
vide	 coverage	 for	 automobiles	 or	 any	 umbrella	 protection.	the	
court	 determined	 David	 had	 an	 obligation	 to	 read	 the	 policies	
and	 stated,	 “He	 either	 read	 the	 same	 and	 was	 satisfied	 with	
the	 coverage	 or	 did	 not,	 in	 which	 case	 his	 failure	 insulates	 the	
insurance	agent	and	the	agency	from	liability.”	the	court	granted	
bauer’s	motion	for	summary	judgment.

assIGNMeNts	oF	error
the	personal	representative	of	David’s	estate	assigns,	restated,	

that	 the	 court	 erred	 in	 (1)	 determining	 there	 was	 no	 genuine	
issue	of	material	 fact,	 (2)	determining	 that	David’s	opportunity	
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to	read	the	policy	insulated	bauer	from	liability,	and	(3)	granting	
bauer’s	motion	for	summary	judgment.

staNDarD	oF	reVIeW
[1,2]	 summary	 judgment	 is	 proper	 when	 the	 pleadings	 and	

evidence	 admitted	 at	 the	 hearing	 disclose	 no	 genuine	 issue	
regarding	 any	material	 fact	 or	 the	ultimate	 inferences	 that	may	
be	drawn	from	those	facts	and	that	 the	moving	party	is	entitled	
to	 judgment	as	a	matter	of	 law.1	 In	 reviewing	a	summary	 judg-
ment,	 we	 view	 the	 evidence	 in	 the	 light	 most	 favorable	 to	 the	
party	 against	 whom	 the	 judgment	 is	 granted	 and	 give	 such	
party	 the	 benefit	 of	 all	 reasonable	 inferences	 deducible	 from	
the	evidence.2

[3]	Whether	a	complaint	states	a	cause	of	action	is	a	question	
of	 law,	which	 requires	us	 to	 reach	a	conclusion	 independent	of	
the	trial	court.3

aNaLYsIs
as	 presented	 by	 the	 parties,	 the	 issue	 on	 appeal	 is	 whether	

an	 insured’s	 failure	 to	 read	an	 issued	policy	 insulates	 an	 insur-
ance	 agent	 from	 liability	 for	 failure	 to	 “provide”	 the	 requested	
coverage.	but	we	do	not	reach	that	issue.	Instead,	we	reverse	the	
district	court’s	summary	judgment	to	resolve	a	factual	issue.

We	first	 identify	 the	cause	of	action	alleged	by	the	personal	
representative:	 breach	 of	 contract	 for	 failure	 to	 procure	 insur-
ance.	We	then	review	agency	principles	to	determine	the	proper	
context	 in	 which	 a	 party	 may	 bring	 an	 action	 for	 breach	 of	
contract	 to	 procure	 insurance.	 We	 conclude	 that	 an	 issue	 of	
material	 fact	 exists	 about	 whether	 the	 personal	 representative	
properly	stated	a	breach	of	contract	claim	against	bauer.

	the	peRsonal	RepResentative	asseRts	a	claim	foR	
BReach	of	contRact	to	pRocuRe	insuRance

our	 first	 question	 concerns	 the	 personal	 representative’s	
claim:	 the	 personal	 representative	 alleges	 bauer’s	 breach	 of	

	 1	 Erickson v. U-Haul Internat., 274	Neb.	236,	738	N.W.2d	453	(2007).
	 2	 Id.
	 3	 see	Trosper v. Bag ’N Save,	273	Neb.	855,	734	N.W.2d	704	(2007).



contract,	but	what	was	 the	contract	bauer	allegedly	breached?	
the	amended	complaint	alleges	 that	bauer	breached	an	agree-
ment	 “to	 provide	 personal	 liability	 coverage	 that	 would	 have	
provided	 coverage	 in	 the	 case	 of	 an	 automobile	 accident,	 and	
would	 have	 provided	 additional	 coverage	 to	 pay	 the	 wrong-
ful	 death	 claim.”	(emphasis	 supplied.)	We	 do	 not	 read	 this	 as	
an	 allegation	 that	 bauer	 promised	 David	 he	 was	 immediately	
insured	 for	 automobile	 accident	 liability,	 i.e.,	 that	 the	 agree-
ment	 was	 an	 oral contract of insurance.4	 Instead,	 we	 read	 the	
personal	 representative’s	 complaint	 to	 allege	 a	 breach	 of	 a	
contract to procure	 the	 allegedly	 requested	 personal	 liability	
coverage.	the	personal	 representative	specifically	states	 in	her	
brief	that	this	“is	an	action	at	law	against	an	insurance	agent	for	
failure	 to	 procure	 the	 insurance	 it	 had	 promised	 to	 procure.”5	
We	now	consider	whether	this	is	a	proper	cause	of	action.

an	action	foR	BReach	of	contRact	to	pRocuRe	insuRance	
is	an	appRopRiate	cause	of	action	When	

BRought	against	a	BRokeR

We	 have	 recognized	 a	 negligence	 action	 for	 an	 insurance	
agent’s	failure	to	obtain	insurance	coverage:	“an	insurance	agent	
who	agrees	to	obtain	insurance	for	another	but	negligently	fails	
to	 do	 so	 is	 liable	 for	 the	 damage	 proximately	 caused	 by	 such	
negligence;	 the	measure	of	damages	 is	 the	 amount	 that	would	
have	been	due	under	 the	policy	 if	 it	had	been	obtained	by	 the	
agent.”6	 the	 personal	 representative	 directs	 us	 to	 two	 cases	
that	 she	 claims	 “implicitly	 recognize	 a	 claim	 for	 breach	 of	 a	
contract	to	procure	insurance.”7	Yet,	the	personal	representative	

	 4	 see,	 Continental Cas. Co. v. Calinger,	 265	 Neb.	 557,	 657	 N.W.2d	 925	
(2003);	Rodine v. Iowa Home Mutual Cas. Co.,	171	Neb.	263,	106	N.W.2d	
391	 (1960);	 Whitehall v. Commonwealth Casualty Co.,	 125	 Neb.	 16,	 248	
N.W.	692	(1933).

	 5	 brief	for	appellant	at	1.
	 6	 Dahlke v. John F. Zimmer Ins. Agency, 245	Neb.	800,	803,	515	N.W.2d	767,	

770	(1994).	accord	Flamme v. Wolf Ins. Agency,	239	Neb.	465,	476	N.W.2d	
802	(1991).

	 7	 brief	 for	 appellant	 at	 11.	 see,	 Hobbs v. Midwest Ins., Inc.,	 253	 Neb.	 278,	
570	N.W.2d	525	(1997);	Moore v. Hartford Fire Ins. Co.,	240	Neb.	195,	481	
N.W.2d	196	(1992).
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does	not	direct	us	to	any	cases,	nor	has	our	research	uncovered	
any	cases,	 in	which	we	expressly	recognized	a	cause	of	action	
for	breach	of	contract	to	procure	insurance.

one	 commentator	 has	 explained,	 “In	 most	 jurisdictions,	 the	
cause	of	action	for	an	insurance	agent’s	failure	to	procure	insur-
ance	may	be	either	in	contract	or	in	tort.”8	We	believe,	however,	
that	we	must	qualify	 the	general	 rule	 that	a	plaintiff	may	bring	
an	action	in	contract	for	an	insurance	agent’s	failure	 to	procure	
insurance.	 to	 provide	 context	 for	 our	 qualification,	 we	 first	
digress	and	address	agency	principles.

[4]	 We	 have	 often	 used	 the	 term	 “insurance	 agent”	 loosely.	
and	 other	 courts	 often	 do	 the	 same.	 but	 because	 the	 term	
invokes	 agency	 principles,	 we	 must	 identify	 the	 principal	 for	
whom	 the	 insurance	 intermediary	 is	 an	 agent.	 “a	 party	 who	
negotiates	 an	 insurance	 contract	 to	 cover	 someone	 else’s	 risk	
is	 acting	 as	 an	 agent	 for	 either	 the	 insured	 or	 the	 insurer.”9	
Depending	 on	 whose	 interests	 the	 “insurance	 agent”	 is	 repre-
senting,	 he	 or	 she	 may	 be	 a	 “broker”	 or	 an	 “agent.”	a	 critical	
distinction	exists:

a	 representative	 of	 the	 insured	 is	 known	 as	 an	 “insur-
ance	 broker.”	 a	 broker	 represents	 the	 insured	 by	 acting	
as	 a	 middleman	 between	 the	 insured	 and	 the	 insurer,	
soliciting	insurance	from	the	public	under	no	employment	
from	 any	 special	 company,	 and,	 upon	 securing	 an	 order,	
places	it	with	a	company	selected	by	the	insured,	or	if	the	
insured	 has	 no	 preference,	 with	 a	 company	 selected	 by	
the	broker.	 In	contrast,	an	“insurance	agent”	represents	an	
insurer	 under	 an	 exclusive	 employment	 agreement	 by	 the	
	insurance	company.10

Whether	an	insurance	intermediary	is	an	agent	of	the	insured	or	
the	insurer	is	generally	a	question	of	fact.11

	 8	 12	 eric	 Mills	 Holmes,	 Holmes’	appleman	 on	 Insurance	 2d	 §	 83.4	 at	 125	
(1999).	see,	also,	43	am.	Jur.	2d	Insurance	§	163	(2003).

	 9	 3	Lee	r.	russ	&	thomas	F.	segalla,	Couch	on	Insurance	3d	§	45:1	at	45-2	
(2007).

10	 Id.	 at	 45-2	 to	 45-3.	 see,	 also, Moore, supra note	 7	 (quoting	 3	 George	 J.	
Couch,	Cyclopedia	of	Insurance	Law	§	25:93	(rev.	2d	ed.	1984)).

11	 Moore, supra note	7.



Having	 recognized	 the	 distinction	 between	 a	 “broker”	
(the	 insured’s	 agent)	 and	 an	 “agent”	 (the	 insurer’s	 agent),	
we	 consider	 how	 agency	 principles	 affect	 the	 intermediary’s	
	contract	liability.

[5-7]	 When	 a	 party	 contracts	 with	 a	 known	 agent	 acting	
within	 the	scope	of	his	or	her	authority	 for	a	disclosed	princi-
pal,	the	contract	is	that	of	the	principal	only	and	the	agent	can-
not	be	held	personally	liable	thereon,	unless	the	agent	purports	
to	 bind	 himself	 or	 herself,	 or	 has	 otherwise	 bound	 himself	 or	
herself,	 to	 performance	 of	 the	 contract.12	 Commentators	 have	
recognized	this	principle	in	the	insurance	context:

In	 the	 absence	 of	 an	 express	 undertaking	 of	 a	 broader	
duty,	 an	 agent	 of	 the	 insurer	 who	 acts	 in	 an	 authorized,	
lawful	 manner	 is	 not	 personally	 liable	 to	 the	 insured	 for	
his	or	her	acts	or	for	any	contracts	which	the	agent	makes	
on	behalf	of	his	or	her	disclosed	principal	.	.	.	.13

We	 conclude	 that	 an	 action	 for	 breach	 of	 contract	 to	 procure	
insurance	 is	 inappropriate	 when	 brought	 against	 an	 insurer’s	
agent	who,	within	 the	 scope	of	his	or	her	authority,	 contracted	
on	 behalf	 of	 the	 disclosed	 principal	 and	 did	 not	 bind	 himself	
or	 herself	 personally.	 specifically,	 an	 insurance	 agent’s	 mere	
promise	 to	procure	 requested	coverage	 through	his	sole	princi-
pal	is	insufficient	to	create	the	agent’s	personal	liability	because	
that	 promise	 is	 clearly	 within	 the	 scope	 of	 the	 agent’s	 author-
ity.14	 However,	 we	 will	 recognize	 a	 cause	 of	 action	 against	 a	
broker	 for	breach	of	 contract	 to	procure	 insurance	because	 the	
broker	is	the	insured’s	agent.

12	 see,	Hecker v. Ravenna Bank,	237	Neb.	810,	468	N.W.2d	88	(1991);	Coffey 
v. Mann,	7	Neb.	app.	805,	585	N.W.2d	518	(1998).

13	 4	Lee	r.	russ	&	thomas	F.	segalla,	Couch	on	Insurance	3d	§	55:1	at	55-3	
(2005).	see,	also,	7	eric	Mills	Holmes,	Holmes’	appleman	on	Insurance	2d	
§	44.7	(1998).

14	 see	Gieseke v. Hardware Dealers Mut. Fire Ins. Co.,	 46	 Ill.	app.	 2d	131,	
195	N.e.2d	32	(1963).
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a	Question	of	fact	Remains	RegaRding	WhetheR	the	
peRsonal	RepResentative’s	claim	Was	

a	valid	claim	against	BaueR

In	 her	 amended	 complaint,	 the	 personal	 representative	
alleges	 that	 bauer’s	 “business	 is	 to	 market,	 advise,	 recom-
mend,	 and	 sell	 policies	 of	 insurance	 and	 coverages	 through	
state	 Farm	 Insurance	 Company.”	 this	 statement	 may	 sug-
gest	 that	 bauer	 was	 an	 agent	 solely	 for	 state	 Farm	 Insurance	
Company,	 acting	 within	 the	 scope	 of	 his	 authority,	 when	 he	
allegedly	 agreed	 to	 procure	 personal	 liability	 coverage	 for	
David.	 If	 true,	 the	personal	 representative’s	breach	of	 contract	
claim	against	bauer	does	not	state	a	valid	cause	of	action.	the	
pleadings	fail	to	show	that	bauer	expressly	agreed	to	undertake	
a	broader	duty	 that	would	have	rendered	him	personally	 liable	
on	 that	 agreement.15	 the	 personal	 representative’s	 statement	
in	 the	 complaint,	 however,	 is	 the	 extent	 of	 information	 in	 the	
record	regarding	bauer’s	relationship	to	an	insurer.	an	issue	of	
material	 fact	 remains	 regarding	 whether	 bauer	 was	 solely	 the	
insurer’s	 agent	 or	 an	 independent	 broker.	as	 such,	 we	 cannot	
determine	whether	the	personal	representative	properly	stated	a	
claim	against	bauer.

ReveRse	and	Remand	to	Resolve	this	factual	issue

If	 bauer	 was	 an	 agent	 solely	 for	 state	 Farm	 Insurance	
Company,	 and	 was	 acting	 within	 the	 scope	 of	 his	 authority	
when	 he	 allegedly	 contracted	 with	 David,	 the	 personal	 repre-
sentative’s	 breach	 of	 contract	 action	 against	 bauer	 would	 fail	
for	 that	 reason	 alone.	 because	 this	 threshold	 issue	 of	 fact	 has	
not	 been	 resolved,	 we	 decline	 to	 decide	 whether	 an	 insured’s	
failure	 to	 read	 a	 policy	would	be	 a	 valid	 defense	 in	 a	 contract	
action	for	a	broker’s	 failure	 to	procure	 requested	coverage.	We	
reverse	 the	 district	 court’s	 summary	 judgment	 and	 remand	 the	
cause	 to	resolve	 this	factual	 issue.	 If	 the	facts	show	bauer	was	
acting	 as	 a	 broker,	 the	 parties	 can	 present	 arguments	 to	 the	
district	court	 regarding	 the	effects	of	David’s	alleged	failure	 to	
read	the	policy.

15	 see	id.



CoNCLUsIoN
We	 decline	 to	 recognize	 a	 cause	 of	 action	 for	 an	 insured’s	

allegations	 against	 an	 insurance	 agent	 acting	 solely	 on	 behalf	
of	 a	 disclosed	 insurer	 that	 the	 agent	 breached	 an	 agreement	
to	 procure	 the	 insured’s	 requested	 coverage.	 We	 do,	 however,	
recognize	 such	 a	 claim	 against	 an	 insurance	 broker	 acting	 on	
behalf	of	the	insured.

We	 also	 decline	 to	 decide	 whether	 an	 insured’s	 failure	 to	
read	 a	 policy	 is	 a	 valid	 defense	 in	 a	 contract	 action	 against	 a	
broker	 for	 failure	 to	 procure	 requested	 insurance	 coverage.	a	
threshold	 factual	 issue	 regarding	 the	 agency	 relationship	 has	
not	 been	 resolved.	 therefore,	 we	 reverse	 the	 district	 court’s	
summary	 judgment	and	 remand	 the	cause	 for	 further	proceed-
ings	consistent	with	this	opinion.
	 ReveRsed	and	Remanded	foR	
	 fuRtheR	pRoceedings.

JcB	enteRpRises,	inc.,	doing	Business	as	Bill’s	liQuoR	
West,	appellant,	v.	neBRaska	liQuoR	contRol	

commission,	appellee.
749	N.W.2d	873
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	 1.	 Administrative	Law:	Judgments:	Appeal	and	Error.	a	 judgment	or	 final	order	
rendered	 by	 a	 district	 court	 in	 a	 judicial	 review	 pursuant	 to	 the	 administrative	
procedure	 act	 may	 be	 reversed,	 vacated,	 or	 modified	 by	 an	 appellate	 court	 for	
errors	appearing	on	the	record.

	 2.	 ____:	 ____:	 ____.	 When	 reviewing	 an	 order	 of	 a	 district	 court	 under	 the	
administrative	 procedure	act	 for	 errors	 appearing	 on	 the	 record,	 the	 inquiry	 is	
whether	 the	 decision	 conforms	 to	 the	 law,	 is	 supported	 by	 competent	 evidence,	
and	is	neither	arbitrary,	capricious,	nor	unreasonable.

	 3.	 Administrative	 Law:	 Presumptions.	 administrative	 adjudicators	 serve	 with	 a	
presumption	of	honesty	and	integrity.

	 4.	 Administrative	 Law.	 administrative	 adjudicators	 must	 avoid	 an	 appearance	
of	impropriety.

	 5.	 Administrative	Law:	Liquor	Licenses:	Evidence.	the	Nebraska	Liquor	Control	
Commission’s	 decisions	 in	 contested	 cases	 are	 to	 be	 decided	 on	 the	 evidence	
adduced	during	the	proceedings	involving	those	contested	cases.

	 6.	 Administrative	 Law:	 Liquor	 Licenses:	 Public	 Meetings:	 Due	 Process.	 the	
Nebraska	 Liquor	 Control	 Commission	 should	 conduct	 its	 proceedings	 in	 such	 a	
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manner	 as	 to	 avoid	 due	 process	 challenges	 due	 to	 a	 perception	 that	 commentary	
offered	during	the	public	meeting	portion	of	 the	commission’s	agenda	improperly	
impacted	the	commission’s	decision	in	a	contested	case.

	 7.	 Administrative	 Law:	 Liquor	 Licenses:	 Appeal	 and	 Error.	 When	 the	 district	
court	 conducts	 its	 review	 of	 a	 final	 decision	 of	 the	 Nebraska	 Liquor	 Control	
Commission,	it	is	required	to	make	independent	factual	determinations.

	 8.	 ____:	____:	____.	In	its	proceedings	for	review	of	a	final	decision	of	the	Nebraska	
Liquor	Control	Commission,	the	district	court	shall	conduct	the	review	de	novo	on	
the	record	of	the	agency.

	 9.	 Due	 Process:	 Notice:	 Words	 and	 Phrases.	 the	 central	 meaning	 of	 procedural	
due	process	is	that	parties	whose	rights	are	to	be	affected	are	entitled	to	be	heard,	
and,	in	order	that	they	may	enjoy	that	right,	they	must	first	be	notified.

10.	 Administrative	 Law:	 Due	 Process:	 Notice.	 Due	 process	 requires	 that	 an	
administrative	 adjudication	 be	 preceded	 by	 notice	 and	 an	 opportunity	 for	 the	
agency	hearing.

11.	 Administrative	 Law:	 Liquor	 Licenses:	 Revocation.	 the	 Nebraska	 Liquor	
Control	Commission	has	broad	discretion	 in	deciding	whether	 licenses	 should	be	
suspended	or	revoked	upon	violations	of	the	liquor	law.

12.	 Administrative	 Law:	 Liquor	 Licenses:	 Statutes.	 the	 Nebraska	 Liquor	 Control	
act	 and	 the	 Nebraska	 Liquor	 Control	 Commission’s	 rules	 and	 regulations	 give	
the	 commission	 discretion	 in	 the	 imposition	 of	 penalties	 for	 violations	 of	 the	 act	
and	rules.

13.	 Statutes:	Presumptions:	Words	and	Phrases.	When	“may”	 is	used	 in	 a	 statute,	
permissive	or	discretionary	action	is	presumed.

14.	 Records:	Appeal	and	Error.	 It	 is	 incumbent	on	 the	party	appealing	 to	present	a	
record	 that	 supports	 the	 errors	 assigned;	 absent	 such	 a	 record,	 as	 a	 general	 rule,	
the	decision	of	the	lower	court	as	to	those	errors	will	be	affirmed.

appeal	 from	 the	 District	 Court	 for	 Lancaster	 County:	 Jodi	
nelson,	Judge.	affirmed.

Daniel	 L.	 Lindstrom	 and	 Justin	 r.	 Herrmann,	 of	 Jacobsen,	
orr,	Nelson,	Wright	&	Lindstrom,	p.C.,	for	appellant.

Jon	 bruning,	 attorney	 General,	 and	 Milissa	 Johnson-Wiles	
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and	milleR-leRman,	JJ.

milleR-leRman,	J.
NatUre	oF	Case

JCb	enterprises,	Inc.	(JCb),	appeals	from	the	decision	of	the	
district	court	for	Lancaster	County	that	affirmed	the	decision	of	
the	 Nebraska	 Liquor	 Control	 Commission	 (Commission)	 that	



had	revoked	the	liquor	license	of	JCb,	doing	business	as	bill’s	
Liquor	West	(bill’s).	the	Commission	had	determined	that	JCb	
had	violated	Neb.	rev.	stat.	§	53-180	(reissue	2004)	and	237	
Neb.	admin.	 Code,	 ch.	 6,	 §	 019.01a	 (1994),	 of	 the	 rules	 and	
regulations	of	 the	Commission	by	selling	alcoholic	 liquor	 to	a	
minor.	 because	 competent	 evidence	 supports	 the	 decision	 of	
the	 district	 court,	 and	 the	 decision	 is	 neither	 arbitrary,	 capri-
cious,	nor	unreasonable,	we	affirm.

FaCts
there	 is	essentially	no	dispute	with	regard	 to	 the	facts	 rele-

vant	 to	 our	 decision	 in	 this	 appeal.	 JCb	 was	 the	 holder	 of	 a	
class	D	liquor	license	for	the	operation	of	bill’s,	a	liquor	store	
in	 kearney,	 Nebraska.	 on	 the	 evening	 of	 February	 5,	 2005,	 a	
sales	clerk	at	bill’s	sold	alcoholic	 liquor	consisting	of	a	bottle	
of	 Jim	 beam	 whiskey,	 a	 30-pack	 of	 busch	 Light	 beer,	 and	 a	
30-pack	of	Miller	High	Life	Light	beer	 to	t.b.	at	 the	 time	of	
the	 sale,	 t.b.	 was	 18	 years	 of	 age,	 and	 the	 clerk	 did	 not	 ask	
for	 identification.	the	clerk	estimated	 that	t.b.	had	purchased	
alcohol	 from	 bill’s	 approximately	 10	 to	 20	 times	 prior	 to	
February	5	and	 that	on	 three	or	 four	prior	occasions,	t.b.	had	
shown	 the	 clerk	 a	 Canadian	 identification	 card	 that	 indicated	
a	date	of	birth	 that	would	make	 the	bearer	at	 least	21	years	of	
age.	 the	 record	 does	 not	 specify	 the	 nature	 of	 the	 Canadian	
identification.	there	 is	 some	evidence	 that	t.b.	also	presented	
his	brother’s	driver’s	license	to	purchase	alcohol	at	some	point	
in	the	past.	there	is	no	suggestion	that	t.b.	represented	in	any	
other	form	of	writing	that	he	was	age	21	or	older.

During	the	early	morning	of	February	6,	2005,	t.b.	was	killed	
while	 riding	 in	 the	 rear	 passenger	 side	 of	 a	 1998	Volkswagen	
Jetta	driven	by	k.W.	at	the	time	of	the	accident,	k.W.	was	also	
18	years	of	age.	the	record	reflects	that	k.W.	had	been	drinking	
Jim	beam	whiskey	prior	to	the	accident,	and	officers	investigat-
ing	 the	accident	 reported	 finding	nine	unopened	cans	of	Miller	
High	 Life	 beer	 in	 the	 car	 at	 the	 accident	 scene.	 Following	 the	
accident,	 k.W.	 was	 given	 a	 breath	 test	 indicating	 an	 alcohol	
level	 of	 .211.	according	 to	 the	 record,	 the	 Jetta	 was	 traveling	
approximately	 75	 miles	 per	 hour	 in	 a	 residential	 area	 when	 it	
collided	 with	 a	 parked	 pickup	 truck.	the	 Jetta	 was	 extensively	
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damaged	in	the	collision,	including	significant	metal	tearing	and	
exposure	of	 the	 rear	passenger	side.	t.b.	died	 from	blunt	 force	
trauma	to	his	head,	neck,	and	trunk.

In	May	2005,	bill’s	 failed	a	compliance	check	and	admitted	
to	this	violation	of	selling	liquor	to	a	minor.	bill’s	had	a	previ-
ous	violation	in	1997.

In	 a	 certified	 letter	 dated	 august	 8,	 2005,	 the	 Commission	
notified	 JCb	 that	 the	Commission	was	charging	 it	with	violat-
ing	§	53-180	and	237	Neb.	admin.	Code,	ch.	6,	§	019.01a,	as	
a	result	of	the	February	2005	incident.	section	53-180	provides	
that	 “[n]o	 person	 shall	 sell	 .	 .	 .	 or	 permit	 the	 sale	 .	 .	 .	 of	 any	
alcoholic	 liquors,	 to	 or	 for	 any	 minor	 .	 .	 .	 .”	 section	 019.01a	
states	 that	 “[n]o	 .	 .	 .	 employees	 of	 any	 licensee	 shall	 sell	 any	
alcoholic	liquors	to	any	person	who	is	a	minor	.	.	.	.”

JCb	 denied	 the	 charges,	 and	 a	 contested	 hearing	 was	 held	
before	 the	 Commission	 on	 october	 19,	 2005.	 Four	 witnesses	
testified	 at	 the	 hearing,	 and	 seven	 exhibits	 were	 received	 into	
evidence,	 including	 approximately	 50	 pages	 from	 the	 police	
investigation	 of	 the	 accident.	 proof	 of	 the	 two	 prior	 violations	
was	included	in	this	evidence.

In	an	order	dated	November	4,	2005,	 the	Commission	found	
that	 on	 February	 5,	 2005,	 bill’s	 sold	 alcoholic	 liquor	 to	 a	 per-
son	 under	 the	 age	 of	 21,	 which	 the	 Nebraska	 Liquor	 Control	
act	 defines	 as	 a	 “minor.”	 see	 Neb.	 rev.	 stat.	 §	 53-103(22)	
(supp.	 2007).	 the	 Commission	 found	 that	 at	 the	 time	 of	 this	
sale,	t.b.	was	not	asked	to	show	proof	of	 identification	of	age.	
the	 Commission	 found	 that	 t.b.	 had	 “on	 multiple	 occasions	
previously	 purchased	 alcoholic	 liquor	 from	 [bill’s].”	 Finally,	
the	 Commission	 determined	 that	 there	 was	 no	 evidence	 that	
the	 “alberta,	 Canada”	 identification	 constituted	 valid	 proof	 of	
identification	 of	 age	 under	 Nebraska	 law.	 the	 Commission	
determined	 that	 these	 facts	demonstrated	 that	JCb	was	“unable	
to	comply	with	the	requirements	of	the	Nebraska	Liquor	Control	
act,”	 and	 the	 Commission	 ordered	 that	 the	 liquor	 license	 of	
“JCb	enterprises	Inc	dba	‘bill’s	Liquor	West’”	be	revoked.

JCb	 filed	 a	 motion	 for	 rehearing	 before	 the	 Commission.	
JCb	effectively	raised	two	arguments	 in	 its	motion.	First,	JCb	
noted	that	immediately	prior	to	its	contested	hearing,	which	had	
commenced	 at	 9:58	 a.m.,	 the	 Commission	 had	 held	 a	 public	



meeting	that	had	commenced	at	9	a.m.	During	the	public	meet-
ing,	Diane	riibe,	 the	executive	director	of	an	advocacy	group,	
addressed	the	Commission	and	made	unsworn	comments	seek-
ing	 the	 revocation	 of	 JCb’s	 liquor	 license.	 specifically,	 in	
her	 comments,	 riibe	 urged	 the	 Commission	 to	 revoke	 JCb’s	
liquor	 license	 because	 bill’s	 had	 sold	 liquor	 to	t.b.,	 a	 minor,	
on	 February	 5,	 2005,	 and	 because	t.b.	 had	 “paid	 a	 price	 that	
far	 exceeds	 any	 that	 will	 be	 imposed	 today	 on”	 JCb.	 JCb	
argued	 on	 rehearing	 that	 riibe’s	 comments	 were	 unsworn	 ex	
parte	 comments	 that	 had	 been	 improperly	 considered	 by	 the	
Commission	when	it	reached	its	decision	to	revoke	the	license	
of	JCb.

For	its	second	argument,	JCb	claimed	that	the	Commission’s	
decision	to	revoke	the	license	of	JCb	was	inappropriate	and	too	
severe.	In	support	of	this	argument,	JCb	offered	the	affidavit	of	
Hobert	rupe,	 the	executive	director	of	 the	Commission.	 In	his	
affidavit,	 rupe	 stated	 that	 there	 were	 a	 total	 of	 1,057	 “sale	 to	
Minor	 Convictions”	 of	 licensees	 in	 the	 time	 period	 from	 2001	
through	2005	and	that	during	that	time	period,	the	Commission	
had	 imposed	revocation	as	a	penalty	 twice,	 including	 the	 revo-
cation	of	JCb’s	license	in	the	instant	case.

on	January	26,	2006,	the	Commission	overruled	JCb’s	motion	
for	rehearing	and	again	ordered	JCb’s	liquor	license	revoked.

on	 February	 23,	 2006,	 JCb	 filed	 a	 petition	 for	 review	 with	
the	 district	 court.	 In	 its	 petition,	 JCb	 effectively	 raised	 two	
arguments.	First,	JCb	claimed	that	 in	reaching	 its	decision,	 the	
Commission	 had	 improperly	 considered	 riibe’s	 unsworn	 ex	
parte	comments	made	during	 the	public	meeting	portion	of	 the	
agenda	 prior	 to	 the	 contested	 hearing	 in	 this	 matter.	 second,	
JCb	 claimed	 that	 the	 revocation	 of	 its	 liquor	 license	 was	 an	
inappropriate	penalty.

on	 september	 27,	 2006,	 a	 hearing	 was	 held	 on	 JCb’s	 peti-
tion.	the	district	court	received	into	evidence	the	transcript	and	
the	 bill	 of	 exceptions	 from	 the	 Commission	 hearing.	at	 JCb’s	
request,	 the	 district	 court	 also	 agreed	 to	 take	 judicial	 notice	 of	
the	Commission’s	rules	and	regulations.

on	 November	 2,	 2006,	 the	 district	 court	 filed	 its	 order	
affirming	the	revocation	order	of	the	Commission.	With	regard	
to	riibe’s	ex	parte	comments,	the	district	court	stated	that
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there	 [was]	 no	 evidence	 that	 anything	 outside	 the	 evi-
dence	 adduced	 at	 the	 hearing	 was	 relied	 upon	 .	 .	 .	 by	 the	
Commission.	Further,	in	this	court’s	de	novo	review	of	this	
case,	 this	 court	 specifically	 has	 not	 considered	 any	 evi-
dence	which	was	not	received	at	 the	actual	hearing	in	this	
matter	which	took	place	before	the	Commission	.	.	.	.

as	 for	 the	 appropriateness	 of	 the	 revocation	 order,	 the	 district	
court	determined	that

the	evidence	is	undisputed	that	[t.b.],	an	18-year-old	with	
a	date	of	birth	of	January	17,	1987,	went	into	bill’s	.	.	.	on	
February	 5,	 2005	 and	 was	 allowed	 to	 purchase	 a	 12-pack	
[sic]	of	beer,	an	18-pack	[sic]	of	beer,	and	a	bottle	of	whis-
key	without	showing	or	being	asked	for	any	 identification	
by	the	employee	who	sold	to	him.

the	 district	 court	 also	 determined	 that	 although	 the	 Nebraska	
Liquor	 Control	act	 allowed	 for	 an	 “absolute	 defense”	 when	 a	
licensee	could	show	that	the	purchaser	had	presented	“documen-
tary	proof”	that	he	or	she	was	of	legal	age	to	purchase	alcoholic	
liquor,	see	Neb.	rev.	stat.	§	53-180.07	(reissue	2004),	the	evi-
dence	adduced	 in	 this	 case	 “fail[ed]	 to	 show	 that	 the	Canadian	
identification	 was	 a	 valid	 driver’s	 or	 operator’s	 license	 which	
would	make	it	a	valid	form	of	documentary	proof	of	age.”

the	district	court	affirmed	the	Commission’s	revocation	order,	
concluding	that

[u]nder	 the	 facts	 of	 this	 case	 .	 .	 .	 the	 determination	 of	
the	.	.	.	Commission,	revoking	the	Class	D	license	of	JCb	
.	 .	 .	doing	business	as	bill’s	 .	 .	 .	was	neither	arbitrary	nor	
capricious.	 the	 evidence	 supports	 a	 finding	 that	 [JCb]	
did	 sell	 alcoholic	 liquor	 to	 a	 minor	 on	 February	 5,	 2005	
and	 based	 upon	 the	 record,	 the	 sanction	 of	 revocation	
is	appropriate.

JCb	appeals.

assIGNMeNts	oF	error
on	 appeal,	 JCb	 claims,	 restated	 and	 renumbered,	 that	 the	

district	 court	 erred	 in	 affirming	 the	 Commission’s	 revocation	
order,	 first,	 because	 the	 Commission	 improperly	 considered	
unsworn	 ex	 parte	 comments	 in	 rendering	 that	 order	 and,	 sec-
ond,	 because	 the	 Commission’s	 finding	 of	 a	 violation	 was	



	unwarranted	 and	 the	 revocation	 order	 was	 an	 inappropriate	
penalty	for	a	variety	of	reasons.

staNDarDs	oF	reVIeW
[1,2]	a	 judgment	 or	 final	 order	 rendered	 by	 a	 district	 court	

in	 a	 judicial	 review	 pursuant	 to	 the	 administrative	 procedure	
act	may	be	reversed,	vacated,	or	modified	by	an	appellate	court	
for	 errors	 appearing	 on	 the	 record.	 Neb.	 rev.	 stat.	 §	 84-918	
(reissue	 1999);	 Schwarting v. Nebraska Liq. Cont. Comm.,	
271	 Neb.	 346,	 711	 N.W.2d	 556	 (2006).	 When	 reviewing	 an	
order	 of	 a	 district	 court	 under	 the	 administrative	 procedure	
act	 for	 errors	 appearing	 on	 the	 record,	 the	 inquiry	 is	 whether	
the	 decision	 conforms	 to	 the	 law,	 is	 supported	 by	 competent	
evidence,	and	is	neither	arbitrary,	capricious,	nor	unreasonable.	
Schwarting v. Nebraska Liq. Cont. Comm., supra.

aNaLYsIs
For	 its	 first	 assignment	 of	 error,	 JCb	 argues	 that	 the	

Commission	 improperly	 considered	 riibe’s	 statements	 made	
during	 the	 public	 comment	 portion	 of	 the	 Commission’s	 meet-
ing	 held	 immediately	 prior	 to	 the	 contested	 hearing	 portion	
of	 the	 proceedings	 and	 that	 the	 district	 court	 erred	 in	 affirm-
ing	 the	 Commission’s	 order.	 JCb	 claims	 that	 it	 was	 unfairly	
prejudiced	 by	 the	 Commission’s	 receipt	 of	 riibe’s	 unsworn	 ex	
parte	 comments	 directed	 at	 JCb’s	 case.	although	riibe’s	 com-
ments	 directed	 at	 a	 contested	 case	 are	 problematic	 and	 we	 are	
concerned	 with	 the	 procedure	 followed	 by	 the	 Commission	 in	
the	 instant	 case,	 given	 the	 district	 court’s	 exclusion	 of	 riibe’s	
remarks	 in	 its	 de	 novo	 review	 of	 the	 Commission’s	 order,	 we	
determine	there	is	no	merit	to	this	assignment	of	error.

the	public	and	contested	proceedings	at	 issue	 in	 this	 appeal	
were	conducted	by	 the	Commission	pursuant	 to	statute	and	 the	
rules	 and	 regulations	 of	 the	 Commission.	 see,	 Neb.	 rev.	 stat.	
§	53-114	 (reissue	2004);	237	Neb.	admin.	Code,	 ch.	1,	§	001	
(1994).	 We	 have	 noted	 that	 the	 Commission	 is	 empowered	 to	
promulgate	 rules	 and	 regulations	 to	 carry	 out	 the	 provisions	
of	 the	Nebraska	Liquor	Control	act	 (hereinafter	 the	act),	Neb.	
rev.	 stat.	 §§	 53-101	 to	 53-1,122	 (reissue	 2004).	 Lariat Club 
v. Nebraska Liquor Control Comm.,	267	Neb.	179,	673	N.W.2d	
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29	(2004).	those	rules	and	regulations	provide	for	public	meet-
ings	 of	 the	 Commission,	 which	 are	 held	 at	 the	 Commission’s	
headquarters,	 and	 further	 provide	 that	 “[p]ublic	 presentation(s)	
before	 the	Commission	at	 a	public	meeting	shall	be	allowed	at	
the	start	of	a	scheduled	meeting	 .	 .	 .	 .”	237	Neb.	admin.	Code,	
ch.	 1,	 §	 001.	a	 purpose	 behind	 the	 public	 presentation	 portion	
of	 the	meeting	 is	 to	permit	 the	public	 to	comment	on	 issues	of	
general	concern	relating	to	the	business	of	the	Commission.

the	record	 in	 the	 instant	case	 indicates	 that	 the	Commission	
commenced	 the	 public	 meeting	 portion	 of	 its	 agenda	 at	 9	 a.m.	
and	 that	 the	 contested	 case	 portion	 of	 the	 meeting,	 including	
the	 case	 involving	 JCb,	 began	 at	 9:58	 a.m.	 the	 record	 further	
reflects	 that	 during	 the	 public	 meeting	 portion	 of	 the	 proceed-
ings,	 riibe	 commented	 on	 underage	 drinking	 in	 general	 and	
in	 particular	 made	 unsworn	 comments	 before	 the	 Commission	
that,	 in	 summary,	 urged	 the	 revocation	 of	 JCb’s	 liquor	 license	
because	of	the	incident	that	led	to	the	charge	in	the	instant	case.	
Nothing	 in	 the	 record	 suggests	 that	 riibe	 was	 a	 fact	 witness	
who	had	 information	directly	 relevant	 to	 the	merits	of	 the	 JCb	
contested	matter.

[3-6]	 the	 Commission’s	 receipt	 of	 riibe’s	 unsworn	 com-
ments	 during	 the	 public	 meeting	 portion	 of	 the	 Commission’s	
agenda,	which	were	directed	to	the	merits	of	a	contested	matter	
set	 to	 be	heard	by	 the	Commission	 immediately	 following	 the	
public	 meeting,	 was	 inappropriate.	 although	 “administrative	
adjudicators	 serve	 with	 a	 presumption	 of	 honesty	 and	 integ-
rity,”	 see Barnett v. City of Scottsbluff,	 268	 Neb.	 555,	 564,	
684	 N.W.2d	 553,	 560	 (2004),	 they	 must	 nonetheless	 avoid	
an	 appearance	 of	 impropriety,	 see	 Sussel v. City & County, 
71	 Haw.	 101,	 109,	 784	 p.2d	 867,	 871	 (1989)	 (stating	 that	 “an	
administrative	 adjudicator	 should	 [not]	 be	 allowed	 to	 sit	 with	
impunity	in	a	case	where	the	circumstances	fairly	give	rise	to	an	
appearance	of	impropriety	and	reasonably	cast	suspicion	on	his	
impartiality”).	 the	 Commission’s	 decisions	 in	 contested	 cases	
are	to	be	decided	on	the	evidence	adduced	during	the	proceed-
ings	 involving	 those	 contested	 cases.	 see	 §	 53-117	 (authoriz-
ing	Commission	 to	hear	 testimony	and	 take	proof	material	 for	
its	 information).	 see,	 also,	 Schwarting v. Nebraska Liq. Cont. 
Comm.,	271	Neb.	346,	711	N.W.2d	556	(2006);	Lariat Club v. 



Nebraska Liquor Control Comm.,	 supra.	 Further,	 it	 is	 prudent	
that	 the	 Commission	 conduct	 its	 proceedings	 in	 such	 a	 man-
ner	as	to	avoid	due	process	challenges	due	to	a	perception	that	
commentary	 offered	 during	 the	 public	 meeting	 portion	 of	 the	
Commission’s	 agenda	 improperly	 impacted	 the	 Commission’s	
decision	in	a	contested	case.

[7,8]	When	 the	 district	 court	 conducts	 its	 review	 of	 a	 final	
decision	of	the	Commission,	it	is	required	to	make	independent	
factual	determinations.	see	Schwarting v. Nebraska Liq. Cont. 
Comm., supra.	 In	 its	 proceedings	 for	 review	 of	 a	 final	 deci-
sion	 of	 the	 Commission,	 the	 district	 court	 shall	 conduct	 the	
review	 de	 novo	 on	 the	 record	 of	 the	 agency.	 Id.	 In	 this	 case,	
the	 district	 court	 stated	 in	 its	 order	 that	 when	 it	 conducted	
its	 de	 novo	 review,	 it	 “specifically	 ha[d]	 not	 considered	 any	
evidence	 which	 was	 not	 received	 at	 the	 actual	 hearing	 in	 this	
matter	 which	 took	 place	 before	 the	 Commission.”	 thus,	 any	
irregularities	before	the	Commission	were	cured	when	the	dis-
trict	 court	 ignored	 riibe’s	 comments	 in	 its	 de	 novo	 review	 of	
the	 record	 in	 the	 instant	case.	see	MAPCO Ammonia Pipeline 
v. State Bd. of Equal.,	 242	 Neb.	 263,	 265,	 494	 N.W.2d	 535,	
537	(1993)	(stating	that	although	board	erred	in	failing	to	con-
sider	 all	 evidence,	 that	 error	 was	 “cured”	 by	 appellate	 court’s	
de	 novo	 review	 of	 record).	 accordingly,	 because	 our	 consid-	
eration	of	 this	appeal	 is	 limited	 to	 the	propriety	of	 the	district	
court’s	 ruling,	 we	 conclude	 that	 JCb’s	 first	 assigned	 error	 is	
without	merit.

encompassed	 in	 its	 second	group	of	claimed	errors	 is	 JCb’s	
assertion,	 for	 numerous	 reasons,	 that	 the	 district	 court	 erred	 in	
affirming	 the	 Commission’s	 penalty	 of	 revocation.	 JCb	 raises	
several	 arguments	 to	 the	 effect	 that	 the	 Commission	 errone-
ously	 considered	 JCb’s	 character	 and	 reputation	 in	 reaching	
its	decision	 that	a	violation	occurred	and	 that	 the	 revocation	of	
JCb’s	license	was	an	inappropriate	penalty.	We	have	considered	
JCb’s	 arguments	 and	 determine	 that	 none	 of	 these	 arguments	
have	merit.

JCb	notes	that	in	the	Commission’s	august	8,	2005,	charge,	
it	 was	 notified	 that	 it	 had	 been	 charged	 with	 selling	 alcohol	
to	 a	 minor,	 and	 as	 a	 result,	 a	 hearing	 would	 be	 held	 at	 which	
it	 would	 be	 determined	 if	 JCb’s	 license	 should	 be	 suspended,	
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canceled,	or	revoked.	JCb	asserts	that	riibe’s	comments	at	the	
public	 meeting	 prior	 to	 the	 contested	 hearing	 injected	 char-
acter	 and	 reputation	 as	 an	 issue	 before	 the	 Commission,	 and	
because	 JCb	 had	 not	 been	 notified	 that	 character	 and	 reputa-
tion	were	 in	 issue,	 its	 due	process	 rights	were	violated	by	 the	
Commission’s	ruling.	Contrary	to	JCb’s	assertions,	neither	the	
record	 nor	 the	 Commission’s	 order	 suggests	 that	 JCb’s	 char-
acter	 and	 reputation	 were	 at	 issue	 with	 respect	 to	 either	 the	
alleged	 violation	 or	 the	 penalty	 to	 be	 imposed.	 to	 the	 extent	
JCb	 claims	 that	 riibe’s	 comments	 caused	 the	 Commission	 to	
consider	JCb’s	character	and	reputation	and	reached	an	errone-
ous	decision,	such	a	claim	is	without	merit	because,	as	we	have	
explained	 above,	 the	 district	 court	 expressly	 ignored	 riibe’s	
comments	 when	 it	 conducted	 its	 de	 novo	 review	 and	 affirmed	
the	Commission’s	decision.

the	 evidence	 offered	 by	 the	 state	 at	 the	 contested	 hearing	
in	support	of	 the	Commission’s	charge	addressed	t.b.’s	age	on	
February	 5,	 2005,	 the	 alcoholic	 liquor	 purchased	 by	 t.b.	 on	
February	 5,	 and	 JCb’s	 efforts	 or	 lack	 thereof	 to	 review	 t.b.’s	
identification	to	determine	his	age	prior	 to	his	making	this	pur-
chase.	None	of	this	evidence	goes	to	JCb’s	character	and	repu-
tation.	 the	 Commission’s	 order	 gives	 no	 indication	 that	 JCb’s	
character	 and	 reputation	 were	 considered	 by	 the	 Commission.	
Compare	 Lariat Club v. Nebraska Liquor Control Comm.,	 267	
Neb.	 179,	 673	 N.W.2d	 29	 (2004).	 Instead,	 the	 Commission’s	
findings	of	fact	and	conclusions	of	law	are	limited	to	JCb’s	sale	
of	alcoholic	 liquor	 to	t.b.,	who	was	under	 the	age	of	21	at	 the	
time	of	the	sale.

[9,10]	the	central	meaning	of	procedural	due	process	is	that	
parties	whose	rights	are	 to	be	affected	are	entitled	 to	be	heard,	
and,	 in	order	 that	 they	may	enjoy	 that	 right,	 they	must	 first	be	
notified.	In re Interest of Natasha H. & Sierra H.,	258	Neb.	131,	
602	N.W.2d	439	(1999).	Due	process	requires	 that	an	adminis-
trative	 adjudication	 be	 preceded	 by	 notice	 and	 an	 opportunity	
for	 the	 agency	 hearing.	 see	 Lariat Club v. Nebraska Liquor 
Control Comm., supra.	 the	 record	 here	 shows	 that	 JCb	 was	
notified	of	the	only	violation	at	issue	and	decided	and	had	a	fair	
opportunity	 to	be	heard	with	 respect	 to	 that	 issue.	Due	process	
was	met.



as	its	next	argument	 in	support	of	 its	claim	that	 the	district	
court	 erred	 in	 affirming	 the	 Commission’s	 revocation	 order,	
JCb	 asserts	 that	 the	 penalty	 imposed	 by	 the	 Commission	 was	
contrary	 to	 the	act	 and	 the	 Commission’s	 “Violations/penalty	
schedule.”	brief	 for	appellant	at	29.	 JCb	refers	us	 to	 the	 stat-
utes	 and	 a	 certain	 penalty	 schedule	 and	 asserts	 that	 the	 viola-
tion	resulting	from	its	February	5,	2005,	sale	of	alcohol	to	t.b.	
constitutes	 its	 second	 violation	 in	 addition	 to	 the	 May	 2005	
compliance	check	within	a	1-year	period,	for	which	JCb	claims	
its	 license	 should	 have	 been	 merely	 suspended,	 not	 revoked.	
JCb’s	claim	is	without	merit.

[11,12]	this	court	has	long	stated	that	the	Commission	“has	
broad	 discretion	 in	 .	 .	 .	 deciding	 whether	 licenses	 should	 be	
suspended	 or	 revoked	 upon	 violations	 of	 the	 liquor	 law.”	 see	
Eleven Eighteen Co. v. Nebraska Liquor Control Commission,	
191	 Neb.	 572,	 574,	 216	 N.W.2d	 720,	 721	 (1974).	 With	 the	
exception	 of	 §	 53-1,104(3)(a),	 which	 we	 discuss	 below	 and	
	conclude	 is	 not	 controlling,	 JCb	 has	 not	 directed	 this	 court	
to	 any	 provision	 of	 the	act	 that	 JCb	 claims	 would	 result	 in	 a	
different	 penalty.	 to	 the	 contrary,	 the	act	 provides	 that	 “[n]o	
person	 shall	 sell	 .	 .	 .	 alcoholic	 liquors,	 to	 or	 for	 any	 minor,”	
§	53-180,	and	that	the	Commission	is	authorized	to	“suspend[],	
cancel[],	or	revoke[]”	the	“license	of	any	licensee	who	violates	
any	 of	 the	 provisions	 of	 the	 .	 .	 .	 act,”	 §	 53-117.08.	 section	
53-1,104	 further	 provides	 that	 “[a]ny	 licensee	 which	 sells	 or	
permits	the	sale	of	any	alcoholic	liquor	not	authorized	under	the	
terms	of	such	license	.	.	.	shall	be	subject	to	suspension,	cancel-
lation,	or	revocation	of	such	license	by	the	commission.”	these	
statutory	provisions	authorize	the	Commission	in	its	discretion	
to	revoke	a	license	when	a	licensee	makes	an	unauthorized	sale	
of	 alcohol.	 the	 rules	 and	 regulations	 similarly	 provide	 that	
“[n]o	 licensee	 .	 .	 .	 shall	 sell	 any	 alcoholic	 liquors	 to	 a	 person	
who	is	a	minor,”	237	Neb.	admin.	Code,	ch.	6,	§	019.01a,	and	
that	entities	“holding	licenses	issued	pursuant	to	the	provisions	
of	[the	act]	will	be	subject	to	citation	and	possible	administra-
tive	 sanction	 to	 include	 suspension	 or	 revocation”	 for	 selling	
alcohol	to	minors,	237	Neb.	admin.	Code,	ch.	6,	§	019.01.	We	
read	the	rules	and	regulations	as	giving	the	Commission	discre-
tion	in	the	imposition	of	penalties	for	violations	of	the	rules.
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JCb	relies	upon	the	provisions	of	§	53-1,104(3)(a)	as	support	
for	 its	 argument	 that	 its	 license	 should	 have	 been	 suspended	
rather	 than	 revoked.	 section	 53-1,104(3)(a)	 provides	 in	 part	
as	follows:

For	 a	 second	 suspension	 for	 violation	 of	 section	 53-180	
or	 53-180.02	 occurring	 within	 four	 years	 after	 the	 date	
of	 the	 first	 suspension,	 the	 commission,	 in	 its	 discretion,	
may	order	that	the	licensee	be	required	to	suspend	sales	of	
alcoholic	 liquor	 for	 a	 period	 of	 time	 not	 to	 exceed	 forty-
eight	 hours	 and	 that	 the	 licensee	 may	 not	 elect	 to	 pay	 a	
cash	penalty.

although	we	recognize	that	§	53-1,104(3)(a)	permits	a	graduated	
scheme	 of	 penalties,	 in	 view	 of	 the	 provisions	 of	 §	 53-117.08,	
JCb’s	reliance	on	§	53-1,104(3)(a)	is	misplaced.

[13]	We	 have	 previously	 noted	 that	 when	 “may”	 is	 used	 in	
a	 statute,	 permissive	 or	 discretionary	 action	 is	 presumed.	 see	
In re Trust Created by Isvik,	 274	 Neb.	 525,	 741	 N.W.2d	 638	
(2007).	 see,	 also,	 Neb.	 rev.	 stat.	 §	 49-802(1)	 (reissue	 2004)	
(stating	that	“[w]hen	the	word	may	appears,	permissive	or	dis-
cretionary	 action	 is	 presumed.	 When	 the	 word	 shall	 appears,	
mandatory	or	ministerial	action	 is	presumed”).	thus,	 the	exer-
cise	of	 the	Commission’s	authority	 to	 suspend	a	 license	under	
§	53-1,104(3)(a)	 is	optional	and	does	not	 serve	as	a	 limitation	
on	the	broader	discretion	otherwise	granted	to	the	Commission	
to	suspend,	cancel,	or	revoke	a	licensee’s	license	for	a	violation	
of	the	act.	see	§§	53-117.08	and	53-1,104.

as	 noted	 above,	 JCb	 also	 relies	 upon	 a	 “Violations/penalty	
schedule”	prepared	by	the	Commission	as	support	for	its	argu-
ment	 that	 the	 Commission’s	 penalty	 in	 the	 instant	 case	 was	
inappropriate.	 the	 schedule	 is	 not	 in	 the	 record	 on	 appeal.	
Given	the	record,	JCb’s	reliance	is	misplaced.

[14]	this	court	can	 take	 judicial	notice	of	 the	Commission’s	
rules	and	regulations.	see	Neb.	rev.	stat.	§	84-906.05	(reissue	
1999).	 However,	 the	 “Violations/penalty	 schedule”	 is	 not	 part	
of	 the	 Commission’s	 rules	 or	 regulations	 and,	 as	 noted,	 is	 not	
included	 in	 the	 record	 on	 appeal.	 It	 is	 incumbent	 on	 the	 party	
appealing	 to	present	 a	 record	 that	 supports	 the	 errors	 assigned;	
absent	such	a	record,	as	a	general	rule,	the	decision	of	the	lower	



court	as	 to	 those	errors	will	be	affirmed.	see	Worth v. Kolbeck,	
273	Neb.	163,	728	N.W.2d	282	(2007).

at	 oral	 argument	 in	 this	 case,	 the	 parties	 informed	 the	
court	 that	 a	 version	 of	 the	 Commission’s	 “Violations/penalty	
schedule”	 as	 of	 september	 12,	 2007,	 is	 currently	 available	
on	 the	 Commission’s	Web	 site.	at	 this	 time,	 this	 court	 has	 no	
method	by	which	 to	determine	 the	accuracy	of	matters	 located	
on	 the	Web	site	or,	more	particularly,	 to	verify	 the	contents	of	
the	 version	 of	 the	 schedule	 that	 may	 have	 been	 in	 effect	 dur-
ing	the	time	relevant	to	the	matters	now	on	appeal.	We	decline	
to	 take	 judicial	 notice	 of	 the	 current	 schedule.	 see,	 generally,	
State v. Bush,	254	Neb.	260,	265,	576	N.W.2d	177,	180	(1998)	
(discussing	 appellate	 courts’	 refusal	 to	 take	 judicial	 notice	 of	
ordinances,	 stating	 such	 courts	 “‘cannot	 undertake	 to	 notice	
the	 ordinances	 of	 all	 the	 municipalities	 within	 its	 jurisdiction,	
nor	to	search	the	records	for	evidence	of	their	passage,	amend-
ment	 or	 repeal.	a	 party	 relying	 upon	 such	 matters	 must	 make	
them	 a	 part	 of	 the	 bill	 of	 exceptions,	 or in some manner pre-
sent them as a part of the record’”).	 JCb’s	 argument	 requires	
that	 this	 court	 review	 the	 Commission’s	 “Violations/penalty	
schedule,”	which	is	not	appropriate.	because	no	such	schedule	
was	 included	 in	 the	 record	 on	 appeal,	 JCb’s	 argument	 relying	
on	the	schedule	is	unavailing.

as	noted	 above,	 the	Commission	has	broad	discretion	when	
imposing	 punishment	 for	 the	 violation	 of	 a	 liquor	 law.	 Eleven 
Eighteen Co. v. Nebraska Liquor Control Commission,	 191	
Neb.	572,	216	N.W.2d	720	(1974).	proceedings	for	review	of	a	
final	decision	of	the	Commission	are	to	the	district	court,	which	
shall	 conduct	 the	 review	 de	 novo	 on	 the	 record	 of	 the	 agency.	
Schwarting v. Nebraska Liq. Cont. Comm.,	 271	 Neb.	 346,	 711	
N.W.2d	556	(2006).	In	a	review	de	novo	on	the	record,	the	dis-
trict	court	is	required	to	make	independent	factual	determinations	
based	 upon	 the	 record,	 and	 the	 court	 reaches	 its	 own	 indepen-
dent	 conclusions	with	 respect	 to	 the	matters	 at	 issue.	 Id.	Upon	
an	appeal	from	the	district	court,	this	court’s	review	is	limited	to	
error	on	the	record,	in	which	our	inquiry	is	whether	the	decision	
conforms	to	the	law,	is	supported	by	competent	evidence,	and	is	
neither	arbitrary,	capricious,	nor	unreasonable.	see	id.
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the	 record	 in	 the	 instant	 case	 supports	 the	 district	 court’s	
factual	 determination	 that	 on	 February	 5,	 2005,	 bill’s	 sold	
	alcoholic	liquor	to	t.b.,	a	minor,	in	violation	of	the	provisions	
of	 the	 act	 and	 the	 Commission’s	 rules	 and	 regulations,	 as	
charged.	 With	 respect	 to	 the	 penalty	 to	 be	 imposed,	 the	 evi-
dence	showed	that	at	some	point	in	the	past,	bill’s	had	seen	an	
unspecified	Canadian	 identification	presented	by	t.b.	and	 that	
on	this	basis,	had	sold	liquor	to	t.b.	on	10	to	20	occasions.	the	
Canadian	 identification	 served	 as	 a	poor	 foundation	 for	 estab-
lishing	t.b.’s	age,	 as	 the	district	 court	noted.	see	§	53-180.06	
(listing	proper	documentary	proof	of	age).	bill’s	did	not	check	
t.b.	for	proof	of	age	on	February	5.	after	February	and	before	
the	 october	 2005	 hearing	 in	 this	 case,	 bill’s	 failed	 a	 compli-
ance	 check	 and	 admitted	 to	 a	 violation	 for	 selling	 liquor	 to	 a	
minor	 in	 May	 2005.	 the	 district	 court	 determined	 that	 based	
upon	 the	 record,	 the	 sanction	 of	 revocation	 imposed	 by	 the	
Commission	was	appropriate.

based	 on	 the	 record	 before	 the	 district	 court	 and	 our	 stan-
dard	 of	 review,	 we	 conclude	 that	 the	 district	 court’s	 order	
following	 its	 de	 novo	 review,	 which	 affirmed	 the	 order	 of	 the	
Commission,	is	supported	by	competent	evidence	and	is	neither	
arbitrary,	capricious,	nor	unreasonable.	We	affirm.

CoNCLUsIoN
We	 conclude	 that	 the	 district	 court	 did	 not	 err	 when	 it	

affirmed	the	order	of	the	Commission	that	revoked	JCb’s	liquor	
license.	accordingly,	we	affirm.

affiRmed.
geRRaRd,	J.,	not	participating.

don	duane	nielsen,	peRsonal	RepResentative	of	the	estate	
of	BaRBaRa	Jean	nielsen,	appellant	and	cRoss-appellee,	

v.	donald	e.	nielsen,	appellee	and	cRoss-appellant.
749	N.W.2d	485
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connolly,	J.
sUMMarY	oF	Case

the	personal	representative	of	barbara	Jean	Nielsen’s	estate	
(the	 estate)	 petitioned	 to	 vacate	 the	 marital	 estate	 distribution	
in	 a	 1989	 dissolution	 decree.	 the	 decree	 dissolved	 the	 mar-
riage	 of	 barbara	 and	 Donald	 e.	 Nielsen.	 the	 estate	 claimed	
that	Donald	obtained	 the	decree	by	 fraud	 and	 that	 the	parties’	
property	 settlement	 agreement	 did	 not	 accurately	 reflect	 the	
marital	estate’s	value.	the	district	court	dismissed	 the	estate’s	
petition.	 the	 court	 concluded	 the	 estate	 failed	 to	 prove	 that	
barbara	 acted	 with	 due	 diligence	 in	 determining	 the	 value	 of	
the	marital	estate	during	the	divorce	proceeding.	We	agree	with	
the	district	court	and	affirm.

baCkGroUND
Donald	 and	 barbara	 were	 married	 in	 1951.	 they	 had	 three	

sons.	 In	 the	 mid-1970’s,	 Donald	 incorporated	 Nielsen	 oil	 and	
propane,	 Inc.	 (Nielsen	 oil).	 Donald	 and	 barbara	 were	 the	
shareholders	 of	 Nielsen	 oil.	 Donald	 held	 an	 80-percent	 inter-
est,	and	barbara	held	the	remaining	20	percent.	Donald	ran	the	
business,	and	barbara	was	the	company’s	bookkeeper.

about	1980,	barbara	was	diagnosed	with	breast	cancer.	but	
she	 continued	 to	 work	 for	 Nielsen	 oil,	 as	 her	 health	 allowed,	
until	 1987	 or	 1988.	 In	 1988,	 she	 met	 with	 attorney	 ronald	
k.	 parsonage	 to	 discuss	 estate	 planning	 and	 the	 possibility	
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of	 pursuing	 a	 divorce.	 barbara	 suggested	 to	 parsonage	 that	
Donald	 was	 hiding	 assets	 from	 her.	 parsonage’s	 file	 is	 in	 the	
record.	the	file	contains	a	notarized	affidavit	of	barbara	stating	
that	 she	 had	 transferred	 title	 to	 property	 to	 Donald	 and	 others	
because	he	 inflicted	duress	upon	her	and	undue	 influence	over	
her.	the	affidavit	also	stated	she	had	reason	 to	believe	Donald	
had	forged	her	name	on	“numerous”	documents	of	title	and	had	
transferred	the	property	to	the	“detriment”	of	barbara.

BaRBaRa	files	foR	dissolution

In	 september	 1989,	 barbara	 filed	 for	 divorce.	William	 Line	
represented	 barbara,	 and	 Clarence	 Mock	 represented	 Donald.	
In	 November,	 the	 parties	 signed	 a	 property	 settlement	 agree-
ment.	 the	 settlement	 agreement	 awarded	 most	 of	 the	 parties’	
real	 and	 personal	 property	 to	 Donald	 and	 required	 Donald	 to	
pay	 (1)	$625,000	cash	 to	barbara;	 (2)	$15,000	 in	attorney	 fees	
to	barbara’s	attorney,	Line;	and	(3)	barbara’s	medical	expenses	
for	 the	 remainder	 of	 barbara’s	 life.	 the	 settlement	 agreement	
included	 an	 acknowledgment	 that	 each	 party	 was	 aware	 of	 the	
other’s	 financial	 position	 and	 that	 there	 had	 been	 a	 full	 disclo-
sure	of	the	financial	assets	of	both	parties.

dissolution	heaRing

barbara’s	 health	 was	 deteriorating,	 and	 she	 could	 not	 attend	
the	final	hearing	on	November	20,	1989.	at	the	hearing,	Donald	
testified	 that	 the	 settlement	 agreement	 fully,	 fairly,	 and	 equita-
bly	 divided	 the	 marital	 estate.	 the	 court	 asked	 for	 a	 property	
statement,	but	Line	stated	he	had	not	brought	one	with	him.	He	
then	stated:

[barbara]	 is	 in	 extremely	 poor	 health.	 I	 have	 gone	
over	 it	 in	 considerable	 length	 with	 her.	 I	 can	 assure	 the	
Court	 that	I	have	fully	advised	her	of	her	rights	and	fully	
analyzed	 the	property	and	 I	believe	 this	 to	be	 in	her	best	
interest	because	of	her	extremely	frail	health.

the	 parties’	 attorneys	 then	 stipulated,	 “from	 their	 independent	
investigations,”	that	the	value	of	the	marital	estate	was	between	
$1	million	and	$3	million.	the	court	entered	a	decree	approving	
the	 settlement	 agreement.	the	 same	 day,	 Donald	 paid	 barbara	
the	$625,000	and	barbara	executed	a	will	devising	all	her	prop-
erty	to	the	couple’s	three	sons.	on	July	24,	1990,	barbara	died.



estate	petitions	to	vacate

almost	15	years	 later,	 in	March	2004,	 the	estate	petitioned	
to	vacate	the	dissolution	decree.	the	estate	alleged	that	Donald	
obtained	 the	 decree	 by	 fraud.	 It	 alleged	 that	 he	 never	 fully	
informed	barbara	of	 the	value	and	 investments	 composing	 the	
marital	 estate.	 It	 further	 alleged	 that	 Donald,	 Mock,	 and	 Line	
conspired	 to	conceal	 the	value	and	extent	of	 the	marital	estate	
from	 barbara	 and	 the	 court.	according	 to	 the	 estate,	 Donald	
obtained	Line’s	cooperation	by	paying	him	$25,000,	 including	
the	 $15,000	 in	 attorney	 fees	 in	 the	 settlement	 agreement.	the	
estate	also	alleged	barbara	relied	on	a	financial	statement	 that	
did	not	list	all	the	marital	assets	and	that	failed	to	reflect	the	fair	
market	 value	 of	 the	 assets.	 Finally,	 the	 estate	 alleged	 that	 the	
personal	 representative	 first	 learned	 of	 the	 conspiracy	 and	 the	
extent	of	Donald’s	financial	holdings	at	a	meeting	with	rodney	
Zwygart,	Donald’s	accountant,	in	December	2001.	Zwygart	had	
contacted	the	personal	representative	and	requested	the	meeting.	
the	 estate’s	 petition	 requested	 that	 the	 court	 vacate	 and	 set	
aside	 the	 decree’s	 distribution	 of	 the	 marital	 estate	 and	 that	 it	
determine	a	fair	and	equitable	division	of	the	marital	estate.

Donald	moved	for	summary	judgment.	In	resisting	summary	
judgment,	 the	 estate	 relied	 on	 Zwygart’s	 affidavit.	according	
to	 the	 estate,	 Zwygart	 opined	 in	 his	 affidavit	 that	 at	 the	 time	
of	the	divorce	proceedings,	the	marital	estate	had	a	fair	market	
value	between	$60	million	and	$80	million.	the	court	granted	
summary	 judgment	 for	 Donald.	 the	 court	 acknowledged	 that	
some	evidence	showed	the	marital	assets	were	greater	than	the	
$1-	to	$3-million	range	stipulated	by	the	parties.	the	court	con-
cluded,	 however,	 there	 was	 no	 evidence	 that	 the	 parties	 were	
dissatisfied	 with	 the	 property	 settlement	 or	 that	 barbara	 was	
misled	into	signing	the	agreement.	the	estate	appealed.

estate	appeals,	and	cause	Remanded

In	 an	 unpublished	 decision,	 the	 Nebraska	 Court	 of	appeals	
reversed	 the	 district	 court’s	 entry	 of	 summary	 judgment.1	
Viewing	the	evidence	 in	 the	 light	most	favorable	 to	 the	estate,	

	 1	 Nielsen v. Nielsen,	 No.	a-04-894,	 2005	WL	 1719731	 (Neb.	app.	 July	 26,	
2005)	(not	designated	for	permanent	publication).
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the	 court	 concluded	 that	 Zwygart’s	 deposition	 testimony	 pre-
sented	material	issues	of	fact.	the	Court	of	appeals	determined	
that	 material	 issues	 of	 fact	 existed	 regarding	 the	 true	 value	
of	 the	 marital	 estate	 and	 whether	 barbara	 was	 fully	 aware	 of	
that	value.

after	 a	 bench	 trial	 following	 remand,	 the	 district	 court	
entered	 judgment	 for	 the	 estate	 in	 December	 2006.	 the	 court	
decided	that	the	estate	proved	by	clear	and	convincing	evidence	
the	theories	of	fraudulent	concealment	and	fraudulent	misrepre-
sentation.	 the	 court	 determined	 that	 Donald	 underrepresented	
the	 marital	 estate’s	 value	 and	 that	 a	 more	 accurate	 representa-
tion	 “would	 have	 been	 conservatively	 $4	 million.”	 the	 court	
rejected	Donald’s	affirmative	defenses.

Donald	 moved	 for	 a	 new	 trial.	 In	 a	 March	 2007	 order,	 the	
court	 sustained	 Donald’s	 motion	 and	 dismissed	 the	 estate’s	
petition.	 the	 court	 stated	 that	 the	 reasoning	 in	 its	 December	
2006	order	was	flawed	in	that	it	provided	an	incomplete	analy-
sis.	the	court	explained	that	its	prior	order	focused	on	Donald’s	
conduct	 and	 did	 not	 consider	 whether	 barbara	 acted	 with	 due	
diligence	 as	 required	 by	 Eihusen v. Eihusen.2	 Upon	 further	
consideration,	 the	 court	 determined	 barbara	 did	 not	 exercise	
due	diligence	 to	determine	 the	entire	marital	estate.	according	
to	 the	 court,	 barbara	 failed	 to	 do	 discovery	 that	 should	 have	
led	 to	 the	 disclosure	 of	 assets	 and	 their	 valuations.	 the	 court	
dismissed	the	estate’s	petition.	the	estate	appeals.

assIGNMeNts	oF	error
the	estate	assigns,	restated,	that	the	district	court	erred	in	(1)	

concluding	barbara	did	not	exercise	due	diligence	 to	ascertain	
the	entire	value	of	the	marital	estate,	(2)	determining	the	mari-
tal	 estate	 had	 a	 value	 of	 $4	 million,	 and	 (3)	 deciding	 barbara	
was	entitled	to	only	40	percent	of	the	marital	estate.

Donald’s	consolidated	assignment	of	error	on	cross-appeal	is	
that	 the	district	court	erred	 in	 rejecting	his	affirmative	defenses	
in	its	December	2006	order.

	 2	 Eihusen v. Eihusen,	272	Neb.	462,	723	N.W.2d	60	(2006).



staNDarD	oF	reVIeW
[1]	 an	 appellate	 court	 will	 reverse	 a	 decision	 on	 a	 motion	

to	 vacate	 or	 modify	 a	 judgment	 under	 Neb.	 rev.	 stat.	
§	 25-2001(4)(b)	 (Cum.	 supp.	 2006)	 only	 if	 the	 litigant	 shows	
that	the	district	court	abused	its	discretion.3

aNaLYsIs
the	estate’s	petition	to	vacate	sought	to	set	aside	the	marital	

estate	distribution	in	 the	1989	dissolution	decree	for	fraud.	the	
estate	 contends	 that	 the	 district	 court	 erred	 in	 concluding	 that	
barbara	failed	to	exercise	the	requisite	due	diligence	during	the	
divorce	proceeding.

[2]	 Under	 §	 25-2001(4)(b),	 a	 district	 court	 may	 vacate	 or	
modify	 its	 own	 judgments	 or	 orders	 after	 term	 for	 fraud	 prac-
ticed	by	the	successful	party	in	obtaining	the	judgment	or	order.	
but	 we	 have	 held	 that	 a	 party	 seeking	 to	 set	 aside	 a	 judgment	
after	 term	 for	 fraud	 under	 this	 section	 must	 prove	 that	 he	 or	
she	 exercised	 due	 diligence	 at	 the	 former	 trial	 and	 was	 not	 at	
fault	or	negligent	in	the	failure	to	secure	a	just	decision.4	Here,	
the	 estate	 must	 prove	 that	 the	 alleged	 failure	 to	 secure	 a	 just	
decision	was	attributable	only	to	Donald’s	misrepresentation	or	
concealment,	and	not	to	any	fault	or	negligence	of	barbara.5

applicaBle	case	laW

In	 Caddy v. Caddy,6	 we	 affirmed	 the	 district	 court’s	 denial	
of	 a	 motion	 to	 vacate	 or	 modify	 a	 divorce	 decree.	 there,	 the	
appellant	 had	 moved	 to	 vacate	 or	 modify	 the	 decree,	 alleging	
that	during	the	divorce	proceedings,	the	appellee	had	submitted	
a	 false	 financial	 statement	 that	 left	 out	 items	 of	 property.	 We	
concluded	 the	 appellant	 had	 failed	 to	 exercise	 due	 diligence.	
We	observed	that	she	later	testified	that	at	the	divorce	proceed-
ing,	 she	 was	 aware	 of	 the	 existence	 of	 the	 property	 allegedly	

	 3	 see	Eihusen,	supra	note	2.
	 4	 see,	 Eihusen, supra	 note	 2;	 McCarson v. McCarson,	 263	 Neb.	 534,	 641	

N.W.2d	 62	 (2002);	 Caddy v. Caddy,	 218	 Neb.	 582,	 358	 N.W.2d	 184	
(1984).

	 5	 see,	Eihusen, supra	note	2;	McCarson, supra	note	4.
	 6	 Caddy, supra	note	4.
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concealed,	although	she	did	not	then	know	the	property’s	exact	
value.	 We	 also	 noted	 that	 she	 had	 available	 to	 her	 the	 same	
avenues	 to	 discover	 the	 facts	 at	 trial	 as	 she	 employed	 for	 her	
motion	 to	 vacate.	 We	 decided	 the	 trial	 court	 properly	 denied	
her	 motion,	 because	 she	 “chose	 to	 proceed	 without	 adequate	
representation	 and	 with	 at	 least	 a	 general	 knowledge	 of	 the	
underlying	 facts,	 and	 made	 no	 effort	 to	 bring	 before	 the	 court	
the	correct	information.”7

We	 similarly	 affirmed	 the	 denial	 of	 a	 petition	 to	 vacate	
a	 divorce	 decree	 for	 fraud	 in	 Eihusen.	 there,	 the	 appellant	
claimed	the	appellee	procured	the	parties’	settlement	agreement	
by	concealing	the	true	value	of	a	debenture	listed	in	the	property	
settlement.	We	noted	that	during	the	settlement	negotiations	and	
throughout	the	divorce	proceeding,	the	appellant	was	aware	of	the	
debenture’s	existence.	as	in	Caddy,	we	observed	that	during	the	
negotiations	and	divorce	proceeding,	the	appellant	had	the	same	
means	of	discovery	that	she	employed	to	support	her	motion	to	
vacate.	 but	 she	 had	 elected	 not	 to	 use	 them	 to	 her	 advantage.	
We	concluded	that	the	appellant	failed	to	exercise	due	diligence	
because	she	“proceeded	through	the	settlement	negotiations	and	
divorce	proceeding	without	making	any	effort	to	ascertain	what	
she	 now	 asserts	 to	 be	 the	 true	 value	 of	 the	 debenture,	 despite	
a	 general	 knowledge	 of	 the	 debenture	 and	 the	 [share	 price	 she	
now	uses	as	the	basis	for	valuing	the	debenture].”8

Resolution

We	 disagree	 with	 the	 estate’s	 attempt	 to	 distinguish	 our	
decisions	 in	 Caddy	 and	 Eihusen.	 the	 estate	 contends	 that	 the	
appellants	in	those	cases	were	aware	of	the	allegedly	concealed	
property	 at	 the	 time	 of	 the	 divorce	 proceedings	 but	 had	 failed	
to	determine	the	property’s	value	at	that	time.	the	estate	argues	
that	here,	barbara	was	unaware	of	the	existence	of	many	assets.	
We	find	 this	distinction	of	 little	 import.	although	barbara	may	
not	 have	 been	 aware	 of	 all	 the	 assets	 in	 the	 marital	 estate,	 the	
evidence	 shows	 that	 a	 year	 before	 she	 filed	 for	 divorce,	 she	
had	 suggested	 to	 parsonage,	 her	 attorney	 at	 the	 time,	 that	 she	

	 7	 Id.	at	584,	358	N.W.2d	at	186.
	 8	 Eihusen, supra	note	2,	272	Neb.	at	469,	723	N.W.2d	at	65.



suspected	Donald	was	hiding	assets	from	her.	Yet,	the	evidence	
fails	 to	 show	 that	 barbara	 acted	 on	 those	 suspicions	 and	 exer-
cised	due	diligence	 to	determine	 the	value	of	 the	marital	estate	
during	the	settlement	negotiations	or	divorce	proceedings.

We	recognize	 that	barbara’s	health	was	fragile,	but	she	was	
represented	 by	 legal	 counsel	 during	 all	 the	 relevant	 proceed-
ings.	and	 although	 the	 estate	 alleged	 that	 barbara’s	 attorney,	
Line,	was	 involved	 in	a	conspiracy	 to	conceal	 the	value	of	 the	
marital	 estate,	 the	 district	 court	 determined	 the	 evidence	 did	
not	support	such	a	finding.	the	estate	does	not	assign	as	error	
the	district	 court’s	determination	on	 that	 issue.	so,	 in	 addition	
to	barbara’s	efforts,	we	will	consider	Line’s	efforts	 to	conduct	
discovery	 on	 barbara’s	 behalf.	as	 the	 district	 court	 observed,	
absent	 from	 the	 record	 is	 evidence	 that	 barbara	 or	 Line	 con-
ducted	 extensive	 discovery	 that	 should	 have	 led	 them	 to	 the	
disclosure	of	marital	assets	and	the	assets’	valuations.

after	 Zwygart	 met	 with	 the	 personal	 representative	 in	
December	2001,	one	of	 the	sons	called	Line,	but	Line	hung	up	
on	him.	after	Line	died,	 the	estate	made	discovery	attempts	 to	
obtain	 barbara’s	 file,	 but	 was	 informed	 that	 Line’s	 files	 were	
destroyed	 after	 his	 death.	therefore,	 the	 evidence	 about	 Line’s	
discovery	efforts	came	from	others’	testimony.

the	 record	 shows	 that	 Line	 submitted	 interrogatories	 to	
Donald.	 but	 Mock	 objected	 because	 there	 were	 more	 than	 50	
interrogatories,	 which	 violated	 the	 discovery	 rules.	 according	
to	 Mock,	 the	 court	 sustained	 his	 objection.	 this	 is	 the	 only	
evidence	 in	 the	 record	of	 formal	discovery	conducted	by	Line.	
Mock	also	testified	that	Line	had	told	Mock	he	had	investigated	
Donald’s	properties	and	that	he	had	copies	of	the	parties’	finan-
cial	 statements.	but	 the	 record	does	not	establish	 the	extent	of	
Line’s	 investigations	or	 identify	 any	other	discovery	Line	may	
have	conducted.	Zwygart,	as	Donald’s	accountant,	was	a	seem-
ingly	likely	source	for	information	regarding	the	marital	estate.	
Zwygart	testified,	however,	that	during	the	divorce	proceedings,	
neither	 barbara	 nor	 Line	 asked	 him	 to	 supply	 any	 financial	
documents.	 Nor	 did	 barbara	 ever	 ask	 him	 about	 the	 value	 of	
the	marital	estate.

the	 estate	 contends	 that	 the	 court	 “must	 measure	 requisite	
due	diligence	 in	 light	of	 the	active	 fraudulent	 concealment	 and	
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fraudulent	 misrepresentation”9	 that	 Donald	 was	 allegedly	 com-
mitting	 before	 and	 during	 the	 dissolution	 proceedings.	 but	 the	
record	 does	 not	 show	 that	 Donald’s	 alleged	 misrepresentations	
or	concealments	prevented	barbara	or	Line	from	conducting	an	
independent	 investigation	 into	 the	 marital	 estate	 and	 its	 value.	
For	 instance,	 no	 evidence	 shows	 that	 responses	 to	 discovery	
requests	 were	 fraudulent	 or	 untrue.	 the	 estate’s	 argument	 has	
little	merit.

the	estate	also	contends	 that	barbara	had	a	right	 to	rely	on	
the	 district	 court’s	 order	 restraining	 the	 parties	 from	 transfer-
ring	 or	 concealing	 real	 or	 personal	 property	 assets.	according	
to	 the	 estate,	 barbara	 “had	 a	 right	 to	 believe	 that	 Donald	 .	 .	 .	
had	made	full	disclosure	and	that	he	would	testify	truthfully	in	
[c]ourt.”10	apparently,	 the	estate	believes	 that	 the	court’s	order	
somehow	 excused	 barbara	 from	 exercising	 due	 diligence	 to	
independently	determine	 the	marital	estate’s	value.	the	estate,	
however,	 fails	 to	 provide	 any	 authority	 supporting	 its	 con-
tention	 that	 the	 order	 excused	 barbara	 from	 conducting	 an	
	independent	investigation.

a	 year	 before	 the	 divorce	 proceeding,	 barbara	 suspected	
that	 Donald	 was	 hiding	 assets.	 the	 record,	 however,	 does	 not	
establish	 that	 she	 or	 Line	 made	 sufficient	 efforts	 to	 determine	
the	value	of	the	marital	estate	during	the	settlement	negotiations	
or	 divorce	 proceedings.	 Without	 further	 evidence	 of	 barbara’s	
or	 Line’s	 efforts	 to	 determine	 the	 marital	 estate’s	 value,	 we	
cannot	 conclude	 that	 the	 estate	 proved	 barbara	 exercised	 the	
requisite	due	diligence.	the	record	shows	that	barbara’s	failure	
to	secure	a	more	favorable	result	was	attributable	to	her	failure	
to	use	discovery	methods	to	uncover	the	assets	and	their	value.	
and	this	failure	to	conduct	discovery	may	have	been	intentional	
given	her	circumstances.

admittedly,	 the	 record	 reflects	 that	 the	marital	 estate	might	
have	 been	 greater	 than	 the	 $1-	 to	 $3-million	 range	 stipulated	
by	 Line	 at	 the	 final	 hearing.	 but	 we	 cannot	 conclude	 that	
Line	 was	 negligent	 in	 representing	 barbara.	 because	 barbara	
and	 Line	 are	 both	 dead,	 we	 cannot	 know	 why	 barbara	 agreed	

	 9	 brief	for	appellant	at	10.
10	 Id.	at	12.



to	 the	 settlement.	 the	 evidence	 suggests	 that	 settling	 for	 the	
lesser	amount	may	have	been	barbara’s	strategy	because	of	her	
impending	death.	Mock	 testified	 that	 he	had	 instructions	 from	
Donald	that	 the	divorce	should	be	“done	by	the	book”	to	draw	
out	 the	divorce	proceedings.	the	 record	suggests	 that	 the	only	
property	 barbara	 held	 solely	 in	 her	 name	 was	 a	 20-percent	
minority	interest	in	Nielsen	oil	and	that	she	sought	the	divorce	
to	 secure	 other	 marital	 assets	 she	 could	 pass	 to	 the	 couple’s	
sons	upon	her	death.	this	would	not	have	occurred	 if	barbara	
had	died	before	 the	divorce	was	complete.	a	 reasonable	 infer-
ence	 is	 that	barbara	agreed	 to	 the	property	settlement	 to	com-
plete	the	divorce	before	her	impending	death.	at	the	final	hear-
ing,	Mock	explained	to	the	court	that	“part	of	the	reason	for	the	
settlement	has	to	do	with	the	result	for	estate	planning	purposes	
on	 her	 part.”	 Line	 agreed	 that	 estate	 planning	 was	 “a	 strongly	
motivating	 factor”	 in	 agreeing	 to	 the	 settlement.	 perhaps	 this	
strategy	to	quickly	settle	explains	why	neither	barbara	nor	Line	
conducted	 extensive	 discovery.	 We	 conclude	 that	 the	 district	
court	 did	 not	 abuse	 its	 discretion	 in	 denying	 the	 estate’s	 peti-
tion	to	vacate.

CoNCLUsIoN
the	 estate	 did	 not	 prove	 that	 barbara	 exercised	 due	 dili-

gence	during	 the	divorce	proceeding.	Nor	did	 the	estate	prove	
that	the	alleged	failure	to	secure	a	just	decision	was	not	attrib-
utable	 to	 the	 fault	 or	 negligence	 of	 barbara.	 therefore,	 the	
district	court	did	not	abuse	its	discretion	in	denying	the	estate’s	
petition	to	vacate.	because	we	affirm	the	dismissal	of	the	peti-
tion,	we	need	not	reach	the	estate’s	other	assignments	of	error	
or	Donald’s	assignments	of	error	on	cross-appeal.

affiRmed.
geRRaRd,	J.,	not	participating.
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	 1.	 Summary	 Judgment.	 summary	 judgment	 is	 proper	 when	 the	 pleadings	 and	
evidence	admitted	at	the	hearing	disclose	no	genuine	issue	regarding	any	material	
fact	 or	 the	 ultimate	 inferences	 that	 may	 be	 drawn	 from	 those	 facts	 and	 that	 the	
moving	party	is	entitled	to	judgment	as	a	matter	of	law.

	 2.	 Constitutional	Law:	Ordinances:	Appeal	and	Error.	the	constitutionality	of	an	
ordinance	 presents	 a	 question	 of	 law,	 in	 which	 an	 appellate	 court	 is	 obligated	 to	
reach	a	conclusion	independent	of	the	decision	reached	by	the	trial	court.

	 3.	 Statutes:	 Legislature:	Words	 and	 Phrases.	 Legislative	 history	 is	 defined	 as	 the	
background	 and	 events	 leading	 to	 the	 enactment	 of	 a	 statute,	 including	 hearings,	
committee	reports,	and	floor	debates.

	 4.	 Statutes:	 Legislature.	 there	 is	 a	 distinction	 between	 legislative	 history	 made	
contemporaneously	 with	 the	 passage	 of	 legislation	 and	 statements	 made	 subse-
quently	to	the	passage	of	legislation.

	 5.	 Constitutional	Law:	Statutes:	Special	Legislation.	the	focus	of	 the	prohibition	
against	special	legislation	is	the	prevention	of	legislation	which	arbitrarily	benefits	
or	 grants	 special	 favors	 to	 a	 specific	 class.	 a	 legislative	 act	 constitutes	 special	
legislation	 if	 (1)	 it	 creates	an	arbitrary	and	unreasonable	method	of	classification	
or	(2)	it	creates	a	permanently	closed	class.

appeal	from	the	District	Court	for	Douglas	County:	John	d.	
haRtigan,	JR.,	Judge.	reversed	and	remanded	with	directions.

k.C.	 engdahl	 and	 karisa	 D.	 Johnson,	 of	 engdahl	 Johnson,	
L.L.C.,	for	appellants.

thomas	o.	Mumgaard,	Deputy	omaha	City	attorney,	and	Jo	
a.	Cavel	for	appellee.

heavican,	 c.J.,	 WRight,	 connolly,	 geRRaRd,	 stephan,	
mccoRmack,	and	milleR-leRman,	JJ.

heavican,	c.J.
INtroDUCtIoN

appellants	 Michelle	 Hug	 and	 Henstock,	 Inc.	 (collectively	
Hug),	 brought	 this	 action	 in	 the	 district	 court	 against	 appel-
lee	 City	 of	 omaha	 (City)	 contending	 that	 the	 City’s	 ordinance	
	prohibiting	 smoking1	 was	 unconstitutional.	 the	 district	 court	

	 1	 omaha	Mun.	Code,	ch.	12,	art.	VIII,	§§	12-160	to	12-172	(2006).



concluded	 the	 ordinance	 was	 constitutional.	 We	 reverse,	 and	
remand	with	directions.

FaCts
on	 June	 20,	 2006,	 the	 omaha	 City	 Council	 voted	 to	 adopt	

an	 ordinance	 prohibiting	 smoking	 in	 most	 public	 places	 and	
places	 of	 employment	 within	 its	 city	 limits.	 Under	 the	 ordi-
nance,	 certain	 facilities	 were	 exempted	 from	 the	 operation	 of	
the	 ordinance	 until	 May	 14,	 2011.2	 those	 facilities	 included	
stand-alone	 bars,	 keno	 establishments	 which	 applied	 for	 their	
license	on	or	before	June	8,	2006,	and	horseracing	simulcasting	
locations.	also	exempted	under	the	ordinance	are	tobacco	retail	
outlets,	 defined	 under	 the	 ordinance	 to	 include	 establishments	
that	 sell	 not	 only	 tobacco	 products,	 but	 also	 “other	 products	
that	 are	 incidental	 to	 the	 tobacco	 sales.”	 tobacco-only	 retail	
establishments	are	not	regulated	under	the	City’s	ordinance.

the	City’s	ordinance	indicated	that	its	intent	was
(1)	 to	 protect	 the	 public	 health	 and	 welfare	 by	 prohibit-
ing	 smoking	 in	 public	 gathering	 places	 and	 places	 of	
employment;	and	(2)	to	guarantee	the	right	of	employees,	
residents,	 and	 visitors	 to	 breathe	 smoke	 free	 air,	 and	 to	
recognize	 that	 the	 need	 to	 breathe	 smoke	 free	 air	 shall	
have	priority	over	the	desire	to	smoke.3

Hug	 owns	 the	 Marylebone,	 a	 bar	 located	 in	 the	 City.	 It	 is	
undisputed	 the	 Marylebone,	 which	 provides	 some	 food	 ser-
vice,	 is	 covered	 by	 the	 prohibition	 against	 smoking	 and	 is	 not	
currently	 eligible	 for	 any	 of	 the	 exemptions	 provided	 under	
the	ordinance.

Hug	 filed	 suit	 against	 the	 City	 challenging	 the	 constitu-
tionality	 of	 the	 ordinance.	 In	 particular,	 Hug	 argued	 that	 the	
exemptions	provided	under	 the	ordinance	 amounted	 to	 special	
legislation	under	Neb.	Const.	art.	III,	§	18.

the	 district	 court	 concluded	 that	 the	 ordinance	 was	 con-
stitutional	 and	 dismissed	 Hug’s	 complaint.	 the	 district	 court	
noted	that

	 2	 Id.,	§	12-165.1.
	 3	 Id.,	§	12-160.
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[t]he	 classification	 drawn	 by	 the	 ordinance	 is	 reasonably	
connected	to	the	legitimate	purpose	of	promoting	the	pub-
lic	 health	 and	 is	 based	on	 substantial	 differences	between	
the	 regulated	 public	 gathering	 places	 and	 the	 temporarily	
exempted	 businesses.	 .	 .	 .	 Notwithstanding	 [Hug’s]	 asser-
tions,	the	ordinance	is	not	arbitrary	simply	because	it	does	
not	prohibit	smoking	in	all	places	immediately.	there	is	no	
permanently	 closed	 class.	the	 class	goes	out	 of	 existence	
in	2011.	It	is	a	temporary	classification.	[the	City]	has	also	
presented	 evidence	 that	 it	 is	 possible	 that	 other	 locations	
can	join	the	class,	thus	increasing	its	size.

In	 so	 finding,	 the	 district	 court	 relied	 upon	 exhibits	 3	 and	 4,	
affidavits	 by	 omaha	 City	 Council	 members	 James	 suttle	 and	
Franklin	 thompson	 detailing	 the	 reasoning	 behind	 the	 exemp-
tions	to	the	ordinance.	Hug	appeals.

assIGNMeNts	oF	error
Hug	 assigns,	 renumbered,	 that	 the	 district	 court	 erred	 in	 (1)	

applying	 an	 equal	 protection	 standard	 of	 review	 rather	 than	
the	 special	 legislation	 standard	 when	 analyzing	 the	 ordinance	
under	 Neb.	 Const.	 art.	 III,	 §	 18;	 (2)	 admitting	 exhibits	 3	 and	
4	 into	 evidence;	 (3)	 failing	 to	 find	 that	 the	 ordinance	 did	 not	
violate	 Neb.	 Const.	 art.	 III,	 §	 18;	 (4)	 overruling	 Hug’s	 motion	
for	 summary	 judgment;	 and	 (5)	 granting	 the	 City’s	 motion	 for	
summary	judgment.

staNDarD	oF	reVIeW
[1]	 summary	 judgment	 is	 proper	 when	 the	 pleadings	 and	

evidence	 admitted	 at	 the	 hearing	 disclose	 no	 genuine	 issue	
regarding	 any	material	 fact	 or	 the	ultimate	 inferences	 that	may	
be	drawn	from	those	facts	and	that	 the	moving	party	is	entitled	
to	judgment	as	a	matter	of	law.4

[2]	the	constitutionality	of	an	ordinance	presents	a	question	
of	 law,	 in	which	an	appellate	court	 is	obligated	 to	 reach	a	con-
clusion	independent	of	the	decision	reached	by	the	trial	court.5

	 4	 Erickson v. U-Haul Internat.,	274	Neb.	236,	738	N.W.2d	453	(2007).
	 5	 Maxon v. City of Grand Island,	273	Neb.	647,	731	N.W.2d	882	(2007).



aNaLYsIs
Hug’s	 primary	 contention	 on	 appeal	 is	 that	 the	 exemptions	

provided	 for	 by	 the	 ordinance	 are	 special	 legislation	 in	 viola-
tion	 of	 the	 special	 privileges	 and	 immunities	 clause	 of	 Neb.	
Const.	art.	 III,	§	18,	and	that	 the	district	court	erred	in	finding	
otherwise.	 In	 connection	 with	 this,	 Hug	 also	 argues	 that	 the	
district	court	erred	 in	utilizing	an	equal	protection,	 rather	 than	
special	 legislation,	 standard	 when	 conducting	 its	 analysis	 and	
in	 admitting	 the	 affidavits	 of	 suttle	 and	 thompson.	 We	 note	
that	Hug	is	not	asking	this	court	to	find	the	smoking	ban	 itself	
unconstitutional,	but,	rather,	is	arguing	only	that	the	exemptions	
to	the	ban	are	unconstitutional.

before	 reaching	 the	 principal	 issue	 on	 appeal,	 however,	 we	
must	address	Hug’s	arguments	that	 the	district	court	utilized	an	
incorrect	 standard	 in	 analyzing	 her	 contention	 that	 the	 exemp-
tions	were	special	 legislation	and	that	 the	district	court	erred	in	
admitting	into	evidence	exhibits	3	and	4.

Proper Standard Under Neb. Const. Art. III, § 18.
Hug	 first	 assigns	 that	 the	 district	 court	 incorrectly	 utilized	

an	equal	protection	standard	when	conducting	its	analysis.	Hug	
acknowledges	 that	 the	 district	 court,	 in	 its	 order,	 stated	 that	 it	
was	 using	 the	 special	 legislation	 standard.	 Hug	 argues,	 how-
ever,	 it	 was	 evident	 that	 the	 court	 was	 actually	 employing	 an	
equal	protection	standard.

even	assuming	that	Hug	is	correct	that	the	standard	actually	
applied	 by	 the	 district	 court	 was	 an	 equal	 protection	 standard	
and	 therefore	 incorrect,	 the	 primary	 issue	 presented	 by	 this	
appeal	 is	 a	 question	 of	 law.	 as	 a	 question	 of	 law,	 this	 court	
will	 conduct	 a	de	novo	 review	of	 the	claim	 that	 the	ordinance	
is	 unconstitutional	 special	 legislation.	 In	 conducting	 such	 a	
review,	 this	 court	 will	 make	 its	 own	 independent	 determina-
tion	 as	 to	 the	ordinance’s	 constitutionality.6	as	 such,	 the	 stan-
dard	utilized	by	 the	district	 court	 is	 of	 no	 consequence	 to	 our	
analysis.	 We	 need	 not	 further	 address	 Hug’s	 first	 assignment	
of	error.

	 6	 see	id.
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Admissibility of Exhibits 3 and 4.
Hug	next	argues	that	exhibits	3	and	4,	suttle’s	and	thompson’s	

affidavits,	 are	 inadmissible	 because	 the	 ordinance	 itself	 sets	
forth	its	purposes	and	no	other	evidence	is	necessary,	or	indeed	
relevant,	 to	 determine	 that	 purpose.	 In	 addition,	 Hug	 notes	
that	 “[t]he	 affidavits	 .	 .	 .	 contained	 statements	 regarding	 their	
personal	 concerns	 and	 state	 of	 mind	 when	 voting	 to	 enact	
[the]	 ordinance”	 and	 that	 “[e]ven	 though	 both	 thompson	 and	
suttle	 are	 members	 of	 the	 omaha	 City	 Council,	 their	 state-
ments	 are	 merely	 reflective	 of	 their	 own	 concerns,	 and	 are	 not	
competent	statements	of	the	City Council’s purpose in	enacting	
the	ordinance.”7

Generally,	outside	of	 the	plain	 language	used	 in	 legislation,	
a	 legislative	 body’s	 purpose	 or	 intent	 in	 enacting	 legislation	
is	 determined	 through	 an	 examination	 of	 the	 legislative	 his-
tory	 of	 a	 particular	 enactment.	 and	 this	 court	 has	 previously	
considered	 legislative	 history	 when	 determining	 whether	 par-
ticular	 enactments	 are	 unconstitutional	 as	 special	 legislation.8	
However,	 we	 conclude	 that	 the	 affidavits	 in	 question	 do	 not	
qualify	as	legislative	history.

[3,4]	Legislative	history	is	defined	as	“[t]he	background	and	
events	 leading	 to	 the	 enactment	 of	 a	 statute,	 including	 hear-
ings,	committee	 reports,	and	 floor	debates.”9	We	see	a	distinc-
tion	between	 legislative	history	made	contemporaneously	with	
the	 passage	 of	 legislation	 and	 statements	 made	 subsequently	
to	 the	 passage	 of	 legislation.	 In	 discussing	 the	 latter,	 the	 U.s.	

	 7	 brief	for	appellants	at	22	(emphasis	in	original).
	 8	 Le v. Lautrup,	 271	 Neb.	 931,	 716	 N.W.2d	 713	 (2006);	 Gourley ex rel. 

Gourley v. Nebraska Methodist Health Sys.,	265	Neb.	918,	663	N.W.2d	43	
(2003);	 Bergan Mercy Health Sys. v. Haven,	 260	 Neb.	 846,	 620	 N.W.2d	
339	 (2000);	Big John’s Billiards v. Balka,	 260	Neb.	702,	619	N.W.2d	444	
(2000);	Pfizer v. Lancaster Cty. Bd. of Equal., 260	Neb.	 265,	 616	N.W.2d	
326	(2000).

	 9	 black’s	Law	Dictionary	919	(8th	ed.	2004).



supreme	 Court	 has	 noted	 that	 “postenactment	 views	 ‘form	 a	
hazardous	basis	for	inferring	the	intent’	behind	a	statute.”10

the	record	 in	 this	case	clearly	establishes	 that	 the	ordinance	
was	 passed	 on	 June	 20,	 2006,	 but	 the	 affidavits	 in	 question	
were	 not	 made	 until	 early	 september.	 the	 affidavits	 were	 not	
made	 contemporaneously	 with	 the	 enactment	 of	 the	 ordinance,	
and	 instead	 are	 “postenactment	 views”	 referred	 to	 by	 the	 U.s.	
supreme	Court.

In	 addition	 to	 the	 concerns	 we	 have	 regarding	 the	 timing	 of	
the	statements	in	question,	we	also	note	that,	as	argued	by	Hug,	
the	 affidavits	 in	 question	 reflect	 the	 viewpoints	 of	 suttle	 and	
thompson,	and	not	of	 the	entire	omaha	City	Council.	 “‘[o]ne	
member	 of	 a	 legislature	 which	 passes	 a	 law	 is	 not	 competent	
to	 testify	 regarding	 the	 intent	 of	 the	 legislature	 in	 passing	
that	law.’”11

because	the	affidavits	were	made	subsequently	to	the	passage	
of	the	ordinance,	and	because	they	reflect	the	viewpoints	of	just	
two	of	the	seven	members	of	the	omaha	City	Council,	we	con-
clude	that	the	district	court	erred	in	receiving	exhibits	3	and	4.

Is Ordinance Unconstitutional Special Legislation in 
Violation of Neb. Const. Art. III, § 18?

In	her	third	assignment	of	error,	Hug	argues	that	 the	district	
court	 erred	 in	 concluding	 the	 exemptions	 to	 the	 City’s	 ordi-
nance	were	not	unconstitutional	 special	 legislation.	the	enact-
ment	of	special	legislation	is	prohibited	by	Neb.	Const.	art.	III,	
§	18,	which	provides	in	relevant	part	that

[t]he	Legislature	 shall	 not	 pass	 local	 or	 special	 laws	 in	
any	of	the	following	cases,	that	is	to	say:

.	.	.	.

10	 United States v. Monsanto,	491	U.s.	600,	610,	109	s.	Ct.	2657,	105	L.	ed.	
2d	512	(1989)	(quoting	United States v. Price,	361	U.s.	304,	80	s.	Ct.	326,	
4	L.	ed.	2d	334	(1960)).	see,	also,	Seven Islands Land Co.	v. Maine Land 
Use Reg.,	450	a.2d	475	(Me.	1982).

11	 Picture Rocks Fire Dist. v. Pima County,	 152	 ariz.	 442,	 444,	 733	 p.2d	
639,	 641	 (ariz.	app.	 1986),	 disapproved on other grounds,	 Republic Inv. 
Fund I v. Town of Surprise,	 166	 ariz.	 143,	 800	 p.2d	 1251	 (1990).	 see,	
also,	 O’Loughlin v. W.C.A.B.,	 222	 Cal.	app.	 3d	 1518,	 272	 Cal.	 rptr.	 499	
(1990).
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Granting	 to	 any	 corporation,	 association,	 or	 individual	
any	special	or	exclusive	privileges,	immunity,	or	franchise	
whatever	 .	 .	 .	 .	 In	all	other	cases	where	a	general	 law	can	
be	made	applicable,	no	special	law	shall	be	enacted.

[5]	the	focus	of	 the	prohibition	against	special	 legislation	 is	
the	prevention	of	legislation	which	arbitrarily	benefits	or	grants	
“special	 favors”	 to	a	 specific	class.	a	 legislative	act	constitutes	
special	 legislation	 if	 (1)	 it	 creates	 an	 arbitrary	 and	 unreason-
able	 method	 of	 classification	 or	 (2)	 it	 creates	 a	 permanently	
closed	class.12

When	the	Legislature	confers	privileges	on	a	class	arbitrarily	
selected	 from	 a	 large	 number	 of	 persons	 standing	 in	 the	 same	
relation	to	the	privileges,	without	reasonable	distinction	or	sub-
stantial	 difference,	 then	 the	 statute	 in	 question	 has	 resulted	 in	
the	kind	of	improper	discrimination	prohibited	by	the	Nebraska	
Constitution.13	 Classifications	 for	 the	 purpose	 of	 legislation	
must	be	 real	 and	not	 illusive;	 they	cannot	be	based	on	distinc-
tions	without	a	substantial	difference.14

special	 legislation	 analysis	 is	 similar	 to	 an	 equal	 protection	
analysis,	 and	 often	 the	 two	 are	 discussed	 together	 because,	 at	
times,	 both	 issues	 can	 be	 decided	 on	 the	 same	 facts.15	 as	 a	
result,	 language	normally	applied	to	an	equal	protection	analy-
sis	 is	 sometimes	 used	 to	 help	 explain	 the	 reasoning	 employed	
under	a	special	legislation	analysis.16	but	the	focus	of	each	test	
is	 different.	 the	 analysis	 under	 a	 special	 legislation	 inquiry	
focuses	 on	 the	 Legislature’s	 purpose	 in	 creating	 the	 class	 and	
asks	if	there	is	a	substantial	difference	of	circumstances	to	sug-
gest	the	expediency	of	diverse	legislation.	this	is	different	from	
an	 equal	 protection	 analysis	 under	 which	 the	 state	 interest	 in	
legislation	 is	 compared	 to	 the	 statutory	 means	 selected	 by	 the	
Legislature	to	accomplish	that	purpose.17

12	 Le v. Lautrup, supra note	8.
13	 Id.
14	 Id.
15	 Id.
16	 Id.
17	 Id.



as	 noted,	 in	 this	 case,	 we	 are	 asked	 to	 determine	 whether	
the	 exemptions	 to	 the	 City’s	 smoking	 ban,	 and	 not	 the	 smok-
ing	 ban	 itself,	 are	 special	 legislation.	 In	 making	 such	 deter-
mination,	 we	 focus	 our	 inquiry	 on	 the	 City’s	 purpose	 behind	
exempting	 certain	 entities	 and	 decide	 whether	 there	 is	 a	 sub-
stantial	 difference	 of	 circumstances	 between	 exempted	 and	
nonexempted	facilities	which	would	suggest	 the	expediency	of	
diverse	legislation.

In	determining	 the	City’s	purpose	 in	enacting	 the	ordinance,	
we	 do	 not	 consider	 the	 reasoning	 set	 forth	 in	 exhibits	 3	 and	
4.	 Instead,	 we	 focus	 our	 attention	 upon	 the	 purpose	 in	 the	
ordinance	 itself:	 the	 prohibition	 of	 smoking	 in	 public	 gather-
ing	places	and	 in	places	of	employment	 in	order	 to	protect	 the	
public	health	and	welfare	and	 to	guarantee	 the	 right	 to	breathe	
smoke-free	air.

the	 challenged	 exemptions	 to	 the	 ordinance	 include	 stand-
alone	bars,	keno	establishments,	horseracing	simulcasting	loca-
tions,	 and	 tobacco	 retail	 outlets.	 the	 stated	 purpose	 of	 the	
ordinance	 is	 to	 recognize	 the	 right	 of	 everyone	 to	 breathe	
smoke-free	air	in	order	to	protect	the	public	health	and	welfare.	
Nothing	 in	 the	 ordinance’s	 stated	 purpose	 would	 explain	 why	
employees	of	the	exempted	facilities	or	members	of	the	public	
who	wish	 to	patronize	 those	establishments	are	not	 entitled	 to	
breathe	smoke-free	air	or	to	have	their	health	and	welfare	pro-
tected.	 Nor	 does	 the	 City	 offer	 any	 other	 admissible	 evidence	
which	might	support	this	distinction.	We	determine	that	on	the	
record	before	us,	 there	is	no	“substantial	difference	of	circum-
stances	 to	 suggest	 the	 expediency	 of	 diverse	 legislation.”18	as	
such,	 we	 conclude	 that	 the	 district	 court	 erred	 in	 finding	 the	
exemptions	 to	 the	 ordinance	 were	 not	 special	 legislation.	 We	
do	not	hold	 that	 similar	exemptions	could	not	be	constitution-
ally	 justified—just	 that,	 given	 the	 record	 in	 this	 instance,	 the	
exemptions	in	this	particular	case	are	not.

because	 we	 conclude	 that	 the	 exemptions	 to	 the	 City’s	
ordinance	 “create[]	 an	 arbitrary	 and	 unreasonable	 method	 of	
	classification,”19	 we	 need	 not	 address	 whether	 the	 exemptions	

18	 Le v. Lautrup, supra	note	8,	271	Neb.	at	941,	716	N.W.2d	at	722.
19	 Id.
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also	 create	 one	 or	 more	 permanently	 closed	 classes.	 We	 also	
consider,	 but	 reject	on	 this	 record,	 the	City’s	 contention	 that	 it	
is	per									mitted	to	enact	its	smoking	ban	in	phases.

as	an	additional	matter,	we	note	that	omaha	Mun.	Code,	ch.	
12,	art.	VIII,	§	12-172,	provides:

If	 any	provision,	 clause,	 sentence,	 or	paragraph	of	 this	
article	 or	 the	 application	 thereof	 to	 any	 person	 or	 cir-
cumstances	 shall	 be	 held	 invalid,	 that	 invalidity	 shall	 not	
affect	 the	 other	 provisions	 of	 this	 article	 which	 can	 be	
given	 effect	 without	 the	 invalid	 provision	 or	 application,	
and	 to	 this	end	 the	provisions	of	 this	article	are	declared	
to	be	severable.

We	 conclude	 that	 pursuant	 to	 this	 section	 the	 exemptions	 to	
the	ordinance	 set	 forth	 in	omaha	Mun.	Code,	ch.	12,	art.	VIII,	
§	 12-165.1,	 are	 severable	 from	 the	 remainder	 of	 the	 ordi-
nance,	and	the	remaining	provisions	continue	to	have	full	force	
and	effect.

because	 the	 district	 court	 erred	 in	 finding	 that	 the	 exemp-
tions	to	the	ordinance	were	not	special	legislation,	we	also	con-
clude	that	 the	district	court	erred	in	granting	the	City’s	motion	
for	summary	judgment	while	denying	Hug’s	motion.

CoNCLUsIoN
the	 district	 court	 erred	 in	 admitting	 exhibits	 3	 and	 4.	

Moreover,	 because	 there	 is	 no	 “substantial	 difference	 of	 cir-
cumstances	 to	 suggest	 the	 expediency	 of	 diverse	 legislation,”	
we	conclude	 that	 the	exemptions	 set	 forth	 in	 the	ordinance	are	
special	legislation.	We	therefore	conclude	that	the	district	court	
also	erred	in	finding	the	exemptions	to	be	constitutional,	and	in	
granting	 the	City’s	motion	 for	summary	 judgment	and	denying	
Hug’s	motion.	We	reverse	the	judgment	of	the	district	court	and	
remand	 the	 cause	 with	 directions	 to	 enter	 judgment	 consistent	
with	this	opinion.

ReveRsed	and	Remanded	With	diRections.
connolly,	J.,	concurring.
I	 concur	 in	 the	 majority’s	 opinion.	 I	 write	 separately	 to	

emphasize	 that	 the	 fundamental	 purpose	 of	 the	 prohibition	
against	 special	 legislation	 is	 to	 prevent	 the	 enactment	 of	 laws	
bestowing	 economic	 favors	 on	 preferred	 groups	 or	 classes.	
Here,	 the	 City	 created	 exemptions	 bestowing	 economic	 favors	



on	 specific	 types	 of	 businesses:	 tobacco-only	 retail	 outlets,	
keno	 establishments,	 stand-alone	 bars	 providing	 limited	 food	
service,	and	horseracing	operations.

the	Constitution	requires	uniformity	of	laws:
“Uniformity	 [of	 laws]	 is	 required	 in	 order	 to	 prevent	
granting	to	any	person,	or	class	of	persons,	 the	privileges	
or	immunities	which	do	not	belong	to	all	persons.	.	.	.	It	is	
because	the	legislative	process	lacks	the	safeguards	of	due	
process	and	the	tradition	of	impartiality	which	restrain	the	
courts	 from	using	 their	powers	 to	dispense	special	 favors	
that	such	constitutional	prohibitions	against	special	 legis-
lation	were	enacted.”1

so,	 it	 has	 fallen	 on	 the	 courts	 to	 ensure	 that	 the	 citizens	 of	
this	 state	 can	 compete	 on	 a	 level	 playing	 field.	 In	 setting	 the	
boundaries	of	 the	field,	we	have	specifically	held	 that	 the	“test	
of	 validity	 under	 the	 special	 legislation	 prohibition	 is	 more	
stringent	than	the	traditional	rational	basis	test”	under	the	equal	
protection	 Clause.2	 an	 equal	 protection	 challenge	 requires	 a	
plaintiff	 to	 show	 that	 an	 economic	 classification	 is	 irrational	
or	 wholly	 irrelevant	 to	 the	 legislative	 objective.3	 In	 contrast,	 a	
special	 legislation	 challenge	 is	 satisfied	 if	 an	 economic	 classi-
fication	does	not	bear	a reasonable and substantial relation	 to	
the	legislative	objective.4

For	 example,	 this	 court	 has	 twice	 upheld	 legislation	 impos-
ing	 a	 cap	on	damages	 a	 claimant	 can	 recover	 from	health	 care	
professionals	in	medical	malpractice	actions.5	this	cap	on	dam-
ages	was	not	available	to	other	tort-feasors,	but	it	was	intended	
to	 benefit	 the	 public	 generally—not	 practitioners—by	 making	
medical	services	more	affordable.	the	rising	cost	of	malpractice	

	 1	 Gourley v. Nebraska Methodist Health Sys.,	265	Neb.	918,	938,	663	N.W.2d	
43,	 65	 (2003),	 quoting	 Haman v. Marsh,	 237	 Neb.	 699,	 467	 N.W.2d	 836	
(1991).	see,	also,	Cox v. State,	134	Neb.	751,	279	N.W.	482	(1938).

	 2	 Haman,	supra	note	1,	237	Neb.	at	713,	467	N.W.2d	at	847.
	 3	 see,	 e.g.,	 Citizens for Eq. Ed. v. Lyons-Decatur Sch. Dist.,	 274	 Neb.	 278,	

739	N.W.2d	742	(2007).
	 4	 see Haman, supra	note	1.
	 5	 see,	Gourley, supra	note	1;	Prendergast v. Nelson,	199	Neb.	97,	256	N.W.2d	

657	(1977).
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insurance	and	the	resulting	burden	on	the	public	created	by	med-
ical	 practitioners	 passing	 on	 this	 cost	 or	 dropping	 malpractice	
coverage	 made	 this	 class	 of	 tort-feasors	 substantially	 different.	
and	 the	 Legislature	 could	 justifiably	 conclude	 that	 there	 were	
substantial	reasons	for	protecting	medical	practitioners.6

In	 contrast,	 we	 have	 struck	 down	 an	 economic	 benefit	
bestowed	 upon	 a	 class	 when	 the	 benefit	 was	 not	 substantially	
tied	 to	 a	 legitimate	 public	 purpose.	 In	 Haman v. Marsh,7	 the	
Legislature	 authorized	 the	 Nebraska	 Department	 of	 banking	
and	Finance	 to	guarantee	deposits	 in	 industrial	 loan	companies	
that	had	filed	for	bankruptcy	or	were	in	receivership.	only	three	
companies	 satisfied	 the	 criteria	 for	 deposit	 insurance,	 so	 only	
depositors	 in	 those	 companies	 received	 the	 economic	 benefit.	
the	 legislation	 was	 enacted	 in	 response	 to	 the	 collapse	 of	 an	
industrial	 loan	 company	 and	 the	 resulting	 loss	 of	 assets	 by	
the	private	guaranty	 corporation	 established	 to	 insure	deposits.	
the	 bill’s	 purported	 purpose	 was	 to	 instill	 public	 confidence	
in	 the	 Legislature’s	 financial	 institutions.	 We	 concluded,	 how-
ever,	 that	 the	 Legislature	 enacted	 the	 economic	 benefit	 clearly	
for	 depositors	 in	 three	 companies.	We	 further	 decided	 that	 the	
economic	 benefit	 was	 not	 reasonably	 and	 substantially	 related	
to	 the	 act’s	 stated	 purpose—instilling	 confidence	 in	 the	 state’s	
financial	 institutions.	 We	 reasoned	 that	 payments	 to	 this	 class	
of	 depositors	 was	 more	 likely	 to	 instill	 fear	 that	 the	 state	
would	 make	 payments	 for	 every	 private	 injury,	 thereby	 caus-
ing	 the	 state’s	 economic	 bankruptcy	 or	 economic	 suffocation	
through	taxation.8

these	 cases	 show	 that	 for	 an	 economic	benefit	 to	 a	 class	 to	
be	 upheld,	 three	 tests	 must	 be	 satisfied:	 (1)	 there	 must	 be	 a	
valid	 public	 purpose	 supporting	 the	 distinctive	 treatment;	 (2)	
the	situation	or	characteristics	of	the	class	must	be	real	and	sub-
stantially	different	from	other	subjects	of	like	general	character;	
and	 (3)	 the	 distinctive	 treatment	 must	 bear	 a	 reasonable	 and	
substantial	 relation	 to	 the	 legitimate	objectives	and	purposes	of	

	 6	 see	Gourley, supra	note	1.
	 7	 Haman, supra	note	1.
	 8	 Id.



the	 legislation.9	 the	 essential	 inquiry	 is	 whether	 the	 things	 or	
persons	 classified	 by	 the	 act	 form	 by	 themselves	 a	 proper	 and	
legitimate	class	relative	to	the	act’s	purpose.10

Here,	 omaha’s	 smoking	 ban	 ordinance	 does	 not	 state	 the	
City’s	 purpose	 for	 exempting	 stand-alone	 bars,	 keno	 establish-
ments,	 horseracing	 operations,	 and	 tobacco	 retail	 outlets.	 but	
common	sense	dictates	 that	 exempted	businesses	will	 receive	a	
significant	 economic	 benefit	 because	 smokers	 are	 more	 likely	
to	 patronize	 exempt	 businesses	 over	 those	 subject	 to	 the	 ban.	
the	City	may	have	intended	to	protect	businesses	more	heavily	
dependent	 upon	 smokers	 until	 they	 could	 create	 other	 accom-
modations	 for	 their	 customers.	 but	 such	 purposes	 cannot	 save	
the	exemptions	from	a	special	legislation	challenge	because	the	
City	would	 still	 fail	 to	 satisfy	 any	of	 the	 criteria	 for	 creating	 a	
valid	class	economic	benefit.

the	 ordinance	 does	 not	 state,	 nor	 does	 the	 City	 argue,	 that	
protecting	 the	 revenues	 of	 the	 exempt	 businesses	 and	 horse-
racing	operations	was	 intended	 to	 serve	a	public	purpose.	the	
ordinance’s	 only	 stated	 purposes	 are	 to	 protect	 public	 health	
and	the	rights	of	citizens	to	breathe	smoke-free	air.	Nor	can	the	
City	 show	 that	 the	 exempt	 businesses	 and	 horseracing	 opera-
tions	 have	 a	 real	 and	 substantial	 difference	 from	 businesses	
with	like	general	characteristics	that	are	subject	to	the	ban.	For	
example,	 other	 recreation	 or	 leisure	 businesses	 such	 as	 bowl-
ing	 alleys	 are	 also	 economically	 burdened	 by	 smoking	 bans,11	
but	 they	are	not	exempt	from	the	ban.	similarly,	a	stand-alone	
bar	 that	provides	 full	 food	service	 is	 subject	 to	 the	ban,	while	
a	 stand-alone	 bar	 that	 provides	 only	 limited	 food	 service	 is	
exempt.	but	most	important,	 the	City	cannot	satisfy	the	essen-
tial	 inquiry:	 whether	 the	 exemption’s	 economic	 benefit	 bears	
a	 reasonable	 and	 substantial	 relationship	 to	 its	 stated	 purpose	
of	protecting	public	health	and	the	rights	of	citizens	to	breathe	
smoke-free	air.

	 9	 see,	Gourley, supra	note	1;	Haman, supra	note	1.
10	 Gourley, supra	note	1;	Haman, supra	note	1;	State ex rel. Douglas v. Marsh,	

207	Neb.	598,	300	N.W.2d	181	(1980).
11	 see,	 e.g.,	 EIC v. Tacoma-Pierce County Health Dept.,	 153	Wash.	 2d	 657,	

105	p.3d	985	(2005).
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the	 City’s	 purpose	 was	 not	 to	 separate	 smokers	 and	 non-
smokers,	 nor	 to	 limit	 smoking	 in	 public	 places	 to	 designated	
smoking	 establishments.	 Instead,	 the	 City’s	 ultimate	 goal	 or	
purpose	 is	 to	 ban	 smoking	 in	 public	 gathering	 places	 and	
places	of	employment,	and	to	guarantee	the	right	of	employees,	
residents,	and	visitors	to	breathe	smoke-free	air.	Under	the	ordi-
nance,	 these	 businesses	 and	 horseracing	 operators	 have	 only	 a	
time-limited	 exemption.	 the	 exemption	 can	 only	 be	 explained	
as	 an	 economic	benefit	 to	offset	 the	ban’s	 financial	 impact	 for	
a	 limited	 class	 of	 businesses	 and	 horseracing	 operations.	 this	
benefit	 does	 not	 promote	 or	 have	 a	 substantial	 relation	 to	 the	
City’s	 legislative	 purpose	 of	 protecting	 public	 health	 and	 citi-
zens’	right	to	breathe	smoke-free	air.

to	sum	up,	 the	City’s	exemptions	have	sucked	the	air	out	of	
an	otherwise	constitutional	ordinance.

William	JacoB	sitz,	appellant	and	cRoss-appellee,	v.	
ellen	katheRine	sitz,	appellee	and	cRoss-appellant.

749	N.W.2d	470

Filed	May	30,	2008.				No.	s-07-395.

	 1.	 Divorce:	 Child	 Custody:	 Child	 Support:	 Property	 Division:	 Alimony:	
Attorney	Fees:	Appeal	and	Error.	 In	an	action	 for	 the	dissolution	of	marriage,	
an	appellate	court	 reviews	de	novo	on	 the	 record	 the	 trial	court’s	determinations	
of	 custody,	 child	 support,	 property	 division,	 alimony,	 and	 attorney	 fees;	 these	
determinations,	however,	are	 initially	entrusted	 to	 the	 trial	court’s	discretion	and	
will	normally	be	affirmed	absent	an	abuse	of	that	discretion.

	 2.	 Judgments:	 Words	 and	 Phrases.	 an	 abuse	 of	 discretion	 occurs	 when	 a	 trial	
court’s	decision	is	based	upon	reasons	that	are	untenable	or	unreasonable	or	 if	 its	
action	is	clearly	against	justice	or	conscience,	reason,	and	evidence.

	 3.	 Property	Division.	Under	Neb.	rev.	stat.	§	42-365	(reissue	2004),	 the	equitable	
division	 of	 property	 is	 a	 three-step	 process.	 the	 first	 step	 is	 to	 classify	 the	 par-
ties’	 property	 as	 marital	 or	 nonmarital.	 the	 second	 step	 is	 to	 value	 the	 marital	
assets	 and	 liabilities	 of	 the	 parties.	 the	 third	 step	 is	 to	 calculate	 and	 divide	 the	
net	marital	estate	between	 the	parties	 in	accordance	with	 the	principles	contained	
in	§	42-365.

	 4.	 Divorce:	 Property	 Division.	 as	 a	 general	 rule,	 all	 property	 accumulated	 and	
acquired	by	either	spouse	during	the	marriage	is	part	of	the	marital	estate,	unless	it	
falls	within	an	exception	to	the	general	rule.



	 5.	 Alimony:	Appeal	and	Error.	 In	 reviewing	an	 alimony	award,	 an	 appellate	 court	
does	 not	 determine	 whether	 it	 would	 have	 awarded	 the	 same	 amount	 of	 alimony	
as	 did	 the	 trial	 court,	 but	 whether	 the	 trial	 court’s	 award	 is	 untenable	 such	 as	 to	
deprive	a	party	of	a	substantial	right	or	just	result.

	 6.	 Alimony.	 In	 determining	 whether	 alimony	 should	 be	 awarded,	 in	 what	 amount,	
and	over	what	period	of	time,	the	ultimate	criterion	is	one	of	reasonableness.

	 7.	 Divorce:	Attorney	Fees:	Appeal	and	Error.	In	an	action	for	dissolution	of	mar-
riage,	the	award	of	attorney	fees	is	discretionary	with	the	trial	court,	is	reviewed	de	
novo	on	the	record,	and	will	be	affirmed	in	the	absence	of	an	abuse	of	discretion.

	 8.	 Attorney	Fees.	the	award	of	attorney	fees	depends	on	multiple	factors	that	include	
the	 nature	 of	 the	 case,	 the	 services	 performed	 and	 results	 obtained,	 the	 earning	
capacity	of	the	parties,	the	length	of	time	required	for	preparation	and	presentation	
of	the	case,	customary	charges	of	the	bar,	and	general	equities	of	the	case.

appeal	 from	 the	 District	 Court	 for	 Loup	 County:	 kaRin	 l.	
noakes,	Judge.	affirmed.

barry	 D.	 Geweke,	 of	 stowell,	 kruml,	 Geweke	 &	 Cullers,	
p.C.,	L.L.o.,	for	appellant.

Cheryl	 C.	 Guggenmos,	 of	 Guggenmos	 &	 peterson,	 for	
	appellee.

heavican,	 c.J.,	 WRight,	 connolly,	 geRRaRd,	 stephan,	
mccoRmack,	and	milleR-leRman,	JJ.

WRight,	J.
NatUre	oF	Case

after	10	years	of	marriage,	William	Jacob	sitz	sought	a	dis-
solution	of	his	marriage	 to	ellen	katherine	sitz	and	a	division	
of	 the	 marital	 property.	 William	 and	 ellen	 had	 a	 premarital	
agreement,	 and	 this	 appeal	 concerns	 the	 effect	 of	 such	 agree-
ment	upon	the	division	of	the	property.

sCope	oF	reVIeW
[1,2]	In	an	action	for	the	dissolution	of	marriage,	an	appellate	

court	 reviews	 de	 novo	 on	 the	 record	 the	 trial	 court’s	 determi-
nations	 of	 custody,	 child	 support,	 property	 division,	 alimony,	
and	 attorney	 fees;	 these	 determinations,	 however,	 are	 initially	
entrusted	 to	 the	 trial	 court’s	 discretion	 and	 will	 normally	 be	
affirmed	 absent	 an	 abuse	 of	 that	 discretion.	 Zahl v. Zahl,	 273	
Neb.	 1043,	 736	 N.W.2d	 365	 (2007).	 an	 abuse	 of	 discretion	
occurs	when	a	 trial	 court’s	decision	 is	based	upon	 reasons	 that	
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are	 untenable	 or	 unreasonable	 or	 if	 its	 action	 is	 clearly	 against	
justice	or	conscience,	reason,	and	evidence.	Id.

FaCts
the	 premarital	 agreement	 stated	 that	 William	 and	 ellen	

wanted	 to	 “set	 apart”	 the	 property	 that	 was	 accumulated	 by	
each	 of	 them	 prior	 to	 their	 marriage.	 the	 parties	 disclaimed	
any	 right	 of	 inheritance	 or	 any	 interest	 in	 the	 property	 of	 the	
other	 that	 was	 accumulated	 prior	 to	 the	 marriage.	 each	 party	
represented	 that	 they	 had	 made	 full	 disclosure	 of	 all	 property	
they	currently	held.	the	agreement	provided	that	property	then	
held	 in	 the	 individual	names	of	 each	party	would	 remain	 their	
sole	and	separate	property.	the	agreement,	which	was	offered	at	
trial,	contained	attachments	that	purportedly	listed	the	property	
of	the	parties	at	the	time	of	the	marriage.

William	 and	 ellen	 married	 on	 June	 3,	 1995.	 this	 was	 a	
second	 marriage	 for	 both,	 and	 no	 children	 were	 born	 of	 the	
marriage.	 thereafter,	 William	 remained	 employed	 selling	 ani-
mal	 health	 supplies	 and	 ellen	 continued	 to	 work	 as	 a	 family	
counselor.	 In	 November	 2001,	 ellen	 and	 a	 colleague	 opened	
their	own	business,	sandhills	Center	for	services,	Inc.	(sandhills	
services).	 an	 exhibit	 that	 purported	 to	 compare	 the	 parties’	
W-2	 income	 showed	 that	 in	 2005,	 ellen	 earned	 $30,146	 and	
William	 earned	 $122,242.	 the	 2005	 end-of-year	 balance	 sheet	
of	sandhills	services	 indicated	 that	 the	business	had	a	negative	
equity	of	$31,551.

at	 trial,	 ellen	 claimed	 that	 the	 premarital	 agreement	 was	
not	 enforceable	 because	 it	 did	 not	 disclose	 the	 ranch	 owned	
by	William,	a	pfizer	annuity,	and	a	property	settlement	debt	 to	
William’s	first	wife.	the	trial	court	found	that	even	if	William’s	
property	statement	did	not	disclose	ownership	of	the	ranch,	there	
was	 no	 doubt	 that	 ellen	 was	 aware	William	 owned	 the	 ranch.	
the	court	also	concluded	there	was	no	evidence	to	suggest	that	
ellen	would	have	refused	to	sign	the	agreement	had	she	known	
the	ranch	was	to	be	considered	premarital	property.

at	 the	 time	 of	 the	 marriage,	 William	 had	 a	 pfizer	 annuity	
with	 a	 vested	 accrued	 monthly	 benefit	 of	 $1,269	 that	 would	
	commence	 when	 he	 turned	 age	 65.	 William	 stated	 he	 was	
not	 aware	 of	 the	 annuity	 when	 the	 premarital	 agreement	 was	



executed.	 the	 property	 settlement	 debt	 from	 William’s	 previ-
ous	marriage	was	approximately	$33,750,	which	 the	 trial	court	
found	 to	 be	 a	 relatively	 small	 percentage	 of	 his	 premarital	
estate.	although	 the	pfizer	annuity	and	 the	property	 settlement	
debt	owed	by	William	were	not	disclosed	in	the	agreement,	the	
court	 determined	 that	 the	 nondisclosure	 of	 these	 facts	 did	 not	
result	in	the	agreement’s	being	unenforceable.

the	 trial	 court	 awarded	 the	 ranch	 to	 William	 subject	 to	 all	
encumbrances.	the	court	 concluded	 that	ellen	was	not	 entitled	
to	 a	 share	 of	 the	 increased	 value	 of	 the	 ranch	 because	 it	 was	
premarital	 property	 and	 there	 was	 no	 evidence	 that	 her	 con-
tributions	 to	 managing	 and	 operating	 the	 ranch	 resulted	 in	 an	
increased	value.

evidence	 was	 presented	 concerning	 improvements	 to	 the	
ranch	 that	 were	 made	 with	 assets	 earned	 through	 the	 effort	 of	
both	 parties	 during	 the	 marriage.	the	 improvements	 were	 val-
ued	at	approximately	$32,500,	and	the	trial	court	awarded	ellen	
a	percentage	of	these	improvements.

the	 trial	 court	 determined	 that	 the	 $1,269	 monthly	 benefit	
from	the	pfizer	annuity	was	premarital	property.	However,	dur-
ing	 the	marriage,	William	earned	an	additional	monthly	benefit	
of	$2,549.	the	court	awarded	ellen	one-half	of	the	benefit	earned	
during	the	marriage	($1,274	per	month)	to	begin	when	William	
turned	65.	William	was	ordered	to	prepare	a	qualified	domestic	
relations	order	to	effectuate	the	above	transfer	of	the	annuity.

a	 pfizer	 savings	 plan	 was	 included	 in	 William’s	 property	
statement	 attached	 to	 the	 premarital	 agreement.	 the	 approxi-
mate	value	of	the	savings	plan	on	the	date	of	the	marriage	was	
$28,631.	the	 trial	 court	 awarded	William	 this	 amount	 and	 the	
interest	 on	 such	 amount	 as	 premarital	 property.	 because	 the	
court	 had	 no	 evidence	 as	 to	 earnings	 on	 the	 investment,	 the	
court	 applied	 a	 rate	 of	 return	 of	 6	 percent	 per	 year	 and	 deter-
mined	 that	 the	approximate	earnings	on	 that	 investment	during	
the	marriage	were	$52,563.	the	value	of	the	savings	plan	as	of	
December	1,	2005,	was	$371,817.

the	record	showed	that	during	the	marriage,	contributions	to	
the	 pfizer	 savings	 plan	 were	 made	 by	William’s	 employer	 and	
through	deductions	from	his	paychecks.	the	trial	court	held	that	
earnings	and	benefits	earned	 through	employment	were	marital	
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property.	It	deducted	the	above-described	$52,563	to	obtain	the	
marital	 value	 of	 the	 savings	 plan,	 which	 the	 court	 found	 was	
$319,254.	 ellen	 was	 awarded	 $159,627,	 or	 one-half	 the	 net	
value	 of	 the	 savings	 plan.	 William	 was	 ordered	 to	 prepare	 a	
qualified	domestic	relations	order	to	reflect	that	division.

the	other	assets	divided	between	the	parties	are	not	at	issue,	
except	for	a	Dodge	truck.	the	parties	were	ordered	to	pay	their	
individual	 debts	 incurred	 since	 December	 1,	 2005.	 each	 party	
was	ordered	to	indemnify	and	hold	harmless	the	other	party	for	
such	 liabilities	 and	all	 debts	 encumbering	property	 received	by	
each	party.

William	was	ordered	to	pay	$13,939	to	the	clerk	of	the	court	
as	 a	 property	 settlement,	 to	 be	 payable	 to	 ellen	 at	 $583	 per	
month	 commencing	 on	 the	 first	 of	 each	 month	 beginning	 May	
1,	 2007,	 until	 paid.	the	 trial	 court	 ordered	William	 to	 pay	 ali-
mony	of	$750	per	month	commencing	May	1	for	a	period	of	24	
months.	the	alimony	would	 terminate	upon	 the	death	of	either	
party	or	ellen’s	remarriage.	William	was	ordered	to	pay	$5,000	
in	 costs	 within	 120	 days	 of	 the	 entry	 of	 the	 decree,	 as	 well	 as	
$5,000	 of	 ellen’s	 attorney	 fees	 in	 addition	 to	 any	 temporary	
allowance	of	such	fees	taxed	as	additional	costs.

assIGNMeNts	oF	error
William	 claims	 the	 trial	 court	 erred	 (1)	 in	 awarding	 ellen	

$159,627	of	his	pfizer	savings	plan,	(2)	in	awarding	her	a	por-
tion	of	his	pfizer	annuity,	(3)	in	finding	that	ellen	was	entitled	
to	one-half	 the	value	of	 the	 improvements	 to	 the	 ranch,	 (4)	 in	
finding	 that	 sandhills	 services	 had	 a	 “negative	 marital	 value”	
for	purposes	of	asset	division,	(5)	in	ordering	William	to	pay	a	
property	 settlement	 judgment	 of	 $13,939,	 (6)	 in	 ordering	 him	
to	 pay	 $750	 per	 month	 in	 alimony	 for	 24	 months,	 and	 (7)	 in	
ordering	him	to	pay	$5,000	of	ellen’s	attorney	fees.

ellen	 cross-appeals,	 claiming	 the	 trial	 court	 erred	 in	 fail-
ing	 to	 consider	 William’s	 use	 of	 marital	 funds	 to	 pay	 his	 first	
wife	a	$33,750	property	settlement	award	as	a	credit	 to	ellen’s	
	marital	assets.

aNaLYsIs
[3]	 there	 are	 two	 principal	 issues	 for	 our	 resolution:	What	

assets	 should	 the	 trial	 court	 have	 treated	 as	 marital	 property,	



and	 did	 the	 court	 make	 a	 fair	 and	 equitable	 division	 of	 the	
marital	 property?	 Under	 Neb.	 rev.	 stat.	 §	 42-365	 (reissue	
2004),	the	equitable	division	of	property	is	a	three-step	process.	
the	 first	 step	 is	 to	 classify	 the	 parties’	 property	 as	 marital	 or	
nonmarital.	the	 second	 step	 is	 to	 value	 the	 marital	 assets	 and	
liabilities	of	the	parties.	the	third	step	is	to	calculate	and	divide	
the	net	marital	estate	between	the	parties	in	accordance	with	the	
principles	 contained	 in	 §	 42-365.	 Millatmal v. Millatmal,	 272	
Neb.	452,	723	N.W.2d	79	 (2006).	 In	 the	case	at	bar,	 the	value	
of	the	assets	is	not	in	dispute.

division	of	pfizeR	savings	plan

William	 asserts	 that	 the	 intent	 of	 the	 premarital	 agreement	
was	 that	 ellen	 would	 not	 share	 in	 the	 benefits	 of	 his	 pfizer	
savings	 plan.	 He	 argues	 that	 because	 the	 savings	 plan	 was	
described	in	the	premarital	agreement	and	because	the	Uniform	
premarital	agreement	act	 describes	 “property”	 as	 an	 interest,	
present	or	future	in	real	or	personal	property,	including	income	
and	 earnings,	 all	 increases	 in	 value	 of	 the	 pfizer	 savings	 plan	
should	not	be	considered	marital	property.	see	Unif.	premarital	
agreement	act,	9C	U.L.a.	39	(2001).	We	disagree.

the	 definition	 of	 “property”	 in	 the	 Uniform	 premarital	
agreement	act	 is	 simply	 a	 definition	 of	 the	 term	 as	 it	 is	 used	
in	 the	 act.	 However,	 that	 definition	 was	 not	 incorporated	 into	
the	 parties’	 premarital	 agreement.	 the	 premarital	 agreement	
stated	that	the	parties	agreed	to	disclaim	any	right	to	or	interest	
in	 property	 accumulated	 “prior	 to”	 the	 marriage.	 the	 agree-
ment	said	nothing	about	property	acquired	during	the	marriage,	
and	 the	 record	 reflects	 that	 the	parties	 combined	 their	 incomes	
in	 a	 joint	 account	 and	 acted	 as	 if	 both	 parties	 had	 a	 right	 to	
the	money.

[4]	as	a	general	 rule,	all	property	accumulated	and	acquired	
by	 either	 spouse	 during	 the	 marriage	 is	 part	 of	 the	 marital	
estate,	 unless	 it	 falls	 within	 an	 exception	 to	 the	 general	 rule.	
Davidson v. Davidson,	 254	 Neb.	 656,	 578	 N.W.2d	 848	 (1998).	
William’s	 contributions	 to	 the	 savings	 plan	 were	 made	 with	
deductions	 from	 his	 pfizer	 paycheck,	 which	 was	 marital	 prop-
erty.	 accordingly,	 the	 contributions	 to	 the	 savings	 plan	 made	
during	 the	marriage	and	 the	returns	earned	during	 the	marriage	
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were	 subject	 to	 division	 by	 the	 trial	 court.	 thus,	 because	 the	
court	merely	awarded	ellen	one-half	of	the	benefits	earned	dur-
ing	the	parties’	marriage,	we	find	no	abuse	of	discretion.

division	of	pfizeR	annuity

William	 argues	 that	 the	 trial	 court	 erred	 in	 awarding	 ellen	
a	 portion	of	 the	pfizer	 annuity.	He	 again	 relies	 upon	his	 inter-
pretation	 of	 the	 word	 “property”	 in	 the	 premarital	 agreement	
as	 meaning	 present	 or	 future	 property	 and	 argues	 that	 the	
annuity	 was	 his	 property	 at	 the	 time	 of	 the	 marriage	 and	 that	
any	 increase	 in	 value	 during	 the	 marriage	 should	 be	 his	 sole	
property.	 as	 pointed	 out	 above,	 the	 premarital	 agreement	 did	
not	allow	each	party	to	keep	the	benefits	earned	through	his	or	
her	employment	during	the	marriage.	therefore,	the	general	rule	
regarding	the	division	of	retirement	plans	applies.

pursuant	 to	 Neb.	 rev.	 stat.	 §	 42-366(8)	 (reissue	 2004),	
retirement	plans	are	 to	be	 included	 in	 the	marital	 estate.	 In	 the	
case	 at	 bar,	 the	marital	 estate	 included	only	 that	 portion	of	 the	
pension	 plan	 earned	 during	 the	 marriage.	 (the	 amount	 of	 the	
pension	plan	that	was	earned	prior	to	the	marriage	was	set	aside	
to	 William.)	 William	 earned	 an	 additional	 $2,549	 in	 monthly	
benefits	 through	 his	 employment	 during	 the	 marriage,	 and	 this	
money	 was	 subject	 to	 division	 by	 the	 trial	 court	 in	 accordance	
with	 the	 same	principles	 applied	 to	 the	 savings	plan	because	 it	
was	 marital	 property.	 the	 court	 awarded	 one-half	 of	 the	 addi-
tional	 $2,549	 to	 ellen.	the	 court’s	 division	 of	 this	 benefit	 was	
not	an	abuse	of	discretion.

value	of	impRovements	made	to	Ranch

William	argues	that	 the	trial	court	erred	in	finding	that	ellen	
was	entitled	to	one-half	the	value	of	the	well	that	was	added	to	
the	ranch	and	one-third	of	the	value	of	the	improvements	made	
to	the	home	located	on	the	ranch.	He	claims	that	because	ellen	
did	 not	 contribute	 any	 of	 her	 earnings	 toward	 these	 improve-
ments	 to	 the	 ranch,	 she	 should	 not	 share	 in	 the	 value	 of	 the	
improvements	 to	 his	 premarital	 property.	 these	 improvements	
were	 paid	 for	 with	 funds	 earned	 during	 the	 course	 of	 the	 mar-
riage	 and	 were	 therefore	 marital	 property	 that	 was	 subject	 to	
division.	 ellen	 made	 no	 claim	 to	 the	 increase	 in	 value	 of	 the	



ranch	as	a	whole,	and	we	cannot	say	that	 the	trial	court	abused	
its	 discretion	 in	 making	 this	 small	 award	 regarding	 improve-
ments	to	the	ranch.

evidence	 at	 trial	 showed	 that	 the	 ranch	 was	 worth	 approxi-
mately	$332,000	in	June	1993,	and	in	December	2005,	the	value	
had	 increased	 to	 $800,000.	 ellen	 did	 not	 seek	 a	 share	 of	 the	
increase	in	this	value	because	it	was	basically	an	increase	in	the	
value	 of	 the	 land.	 she	 did,	 however,	 seek	 a	 share	 of	 the	 value	
of	the	improvements	placed	on	the	property	during	the	marriage	
that	were	paid	 for	with	 funds	out	of	 the	parties’	 joint	checking	
account.	 Included	 in	 these	 improvements	 were	 the	 cost	 of	 a	
new	well	at	$10,000	and	improvements	to	the	home	of	$22,500,	
which	 included	new	carpet,	 linoleum,	curtains,	wallpaper,	 inte-
rior	paint,	a	patio	door,	a	bay	window,	a	front	door,	a	lower	door,	
bathroom	tile,	kitchen	cabinets,	a	deck,	underground	sprinklers,	
and	 landscaping.	 It	 was	 admitted	 at	 trial	 that	 the	 joint	 check-
ing	account	was	used	 to	pay	 for	 these	 improvements	and	other	
assets,	 including	a	boat	and	 trailer,	 an	 International	 tractor	and	
dual	 loader,	a	Honda	all-terrain	vehicle,	an	antique	John	Deere	
tractor,	a	Harley-Davidson	motorcycle,	and	a	John	Deere	riding	
mower.	the	 trial	 court	did	not	abuse	 its	discretion	 in	awarding	
part	of	the	value	of	the	improvements	to	ellen.

valuation	of	sandhills	seRvices

William	 argues	 that	 the	 trial	 court	 erred	 in	 finding	 that	
sandhills	 services	 had	 a	 “negative	 marital	 value”	 for	 purposes	
of	the	property	division.	the	business	was	marital	property,	and	
the	court	did	not	abuse	its	discretion	in	considering	the	negative	
value	of	the	property	in	making	its	distribution	of	marital	assets	
between	the	parties.	at	trial,	ellen	produced	a	balance	sheet	for	
sandhills	services	that	showed	a	negative	total	equity	of	$31,551.	
this	negative	value	was	obtained	from	the	corporation’s	accoun-
tant,	who	had	been	subpoenaed	to	testify.	there	was	no	evidence	
as	to	an	alternate	value	for	the	corporation,	and	accordingly,	the	
court	used	that	as	the	value	of	this	marital	asset.

geneRal	pRopeRty	division

William	claims	that	the	trial	court	erred	in	awarding	the	prop-
erty	settlement	judgment	of	$13,939	to	ellen,	because	the	court	
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included	 the	 value	 of	 improvements	 to	 the	 ranch	 at	 $32,500	
and	the	negative	value	for	sandhills	services	of	$15,776,	which	
we	 have	 decided	 above.	 William	 contends	 an	 additional	 error	
occurred	 when	 the	 court	 included	 the	 value	 of	 a	 1996	 Dodge	
ram	truck	in	dividing	the	marital	estate.	He	claims	that	because	
the	ranch	purchased	the	truck,	the	truck	should	not	be	included	
as	part	of	the	marital	estate.

However,	 the	 record	 reflects	 that	 ellen	 assisted	 William	 in	
the	 operation	 of	 the	 ranch	 and	 that	 the	 parties’	 shared	 in	 the	
ranch’s	 profits	 or	 losses.	 accordingly,	 because	 the	 truck	 was	
purchased	with	money	that	otherwise	would	have	been	distrib-
uted	to	the	parties	through	profits,	it	was	within	the	trial	court’s	
discretion	 to	consider	 the	 truck	property	acquired	with	marital	
assets	and	subject	to	the	division	of	the	marital	estate.

alimony

[5,6]	William	argues	that	the	trial	court	erred	in	ordering	him	
to	 pay	 $750	 per	 month	 in	 alimony	 for	 24	 months.	 this	 argu-
ment	has	no	merit.	In	reviewing	an	alimony	award,	an	appellate	
court	 does	 not	 determine	 whether	 it	 would	 have	 awarded	 the	
same	amount	of	alimony	as	did	 the	 trial	court,	but	whether	 the	
trial	 court’s	 award	 is	untenable	 such	as	 to	deprive	 a	party	of	 a	
substantial	right	or	just	result.	Millatmal v. Millatmal,	272	Neb.	
452,	 723	 N.W.2d	 79	 (2006).	 In	 determining	 whether	 alimony	
should	 be	 awarded,	 in	 what	 amount,	 and	 over	 what	 period	 of	
time,	the	ultimate	criterion	is	one	of	reasonableness.	Id.

the	record	reflects	 that	 in	2005,	ellen	earned	$30,146	while	
William	 earned	 $122,242.	 ellen	 had	 moved	 from	 kearney,	
Nebraska,	 to	 Loup	 County	 to	 live	 on	 the	 ranch.	 she	 invested	
time	in	assisting	with	the	ranch	and	supporting	William’s	career.	
the	substantial	disparity	 in	 the	parties’	 income,	combined	with	
the	 support	 ellen	 provided	 to	 the	 ranch	 and	 William’s	 career,	
demonstrate	 that	 the	 trial	court’s	award	of	alimony	was	reason-
able	under	the	circumstances.

attoRney	fees

[7,8]	William	argues	that	the	trial	court	abused	its	discretion	
in	 awarding	 ellen	 attorney	 fees.	 In	 an	 action	 for	 dissolution	
of	 marriage,	 the	 award	 of	 attorney	 fees	 is	 discretionary	 with	



the	 trial	 court,	 is	 reviewed	 de	 novo	 on	 the	 record,	 and	 will	
be	 affirmed	 in	 the	 absence	 of	 an	 abuse	 of	 discretion.	 Gress v. 
Gress,	 271	 Neb.	 122,	 710	 N.W.2d	 318	 (2006).	 the	 award	 of	
attorney	fees	depends	on	multiple	factors	that	include	the	nature	
of	 the	 case,	 the	 services	 performed	 and	 results	 obtained,	 the	
earning	capacity	of	 the	parties,	 the	 length	of	 time	 required	 for	
preparation	and	presentation	of	 the	case,	customary	charges	of	
the	 bar,	 and	 general	 equities	 of	 the	 case.	 Id.	We	 conclude	 the	
trial	 court	 did	 not	 abuse	 its	 discretion	 in	 ordering	 William	 to	
pay	$5,000	in	attorney	fees.

cRoss-appeal

ellen	 assigns	 on	 cross-appeal	 that	 the	 trial	 court	 erred	 in	
failing	 to	 credit	 her	 for	 William’s	 premarital	 debt	 paid	 with	
marital	 funds.	 she	 asserts	 that	 although	 she	 brought	 debt	 into	
the	marriage	and	that	that	debt	was	paid	with	marital	funds,	her	
debt	was	disclosed	in	the	premarital	agreement,	thereby	making	
payment	of	her	premarital	debt	with	marital	 funds	significantly	
different	than	the	payment	of	William’s	premarital	debt.

both	 parties	 had	 premarital	 liabilities	 that	 were	 paid	 from	
marital	 funds.	 the	 record	 shows	 that	 the	 trial	 court	 excluded	
all	premarital	debt	 from	 its	calculations,	 regardless	of	 the	par-
ties’	disclosure.	We	conclude	 that	 the	 trial	 court	did	not	abuse	
its	 discretion	 in	 not	 allowing	 ellen	 to	 receive	 a	 credit	 in	 the	
amount	of	the	marital	funds	used	by	William	to	pay	his	undis-
closed	premarital	debt.

CoNCLUsIoN
Finding	no	merit	 to	 the	errors	assigned	on	appeal	and	cross-

appeal,	 we	 affirm	 the	 judgment	 of	 the	 district	 court	 dissolving	
the	 marriage,	 dividing	 the	 property	 between	 the	 parties,	 and	
awarding	alimony	and	attorney	fees.

affiRmed.

	 sItZ	v.	sItZ	 841

	 Cite	as	275	Neb.	832



842	 275	Nebraska	reports

State of florida ex rel. department of inSurance of the 
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countrywide inSurance agency, inc., 

a nebraSka corporation, and 
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	 1.	 Directed Verdict: Appeal and Error.	 In	 reviewing	 a	 trial	 court’s	 ruling	 on	 a	
motion	for	directed	verdict,	an	appellate	court	must	treat	the	motion	as	an	admis-
sion	 of	 the	 truth	 of	 all	 competent	 evidence	 submitted	 on	 behalf	 of	 the	 party	
against	whom	the	motion	is	directed;	such	being	the	case,	the	party	against	whom	
the	 motion	 is	 directed	 is	 entitled	 to	 have	 every	 controverted	 fact	 resolved	 in	 its	
favor	and	to	have	the	benefit	of	every	inference	which	can	reasonably	be	deduced	
from	the	evidence.

	 2.	 Conveyances: Fraud.	the	question	whether	a	transfer	of	property	was	made	with	
intent	to	defraud	creditors	is	a	question	of	fact.

	 3.	 Debtors and Creditors: Conveyances: Fraud: Proof.	 the	 burden	 is	 upon	 the	
creditor	 to	 prove	 by	 clear	 and	 convincing	 evidence	 that	 fraud	 existed	 in	 a	 ques-
tioned	transaction.

	 4.	 Evidence: Proof: Words and Phrases.	 Clear	 and	 convincing	 evidence	 is	 that	
amount	of	evidence	which	produces	in	the	trier	of	fact	a	firm	belief	or	conviction	
about	the	existence	of	a	fact	to	be	proved.

appeal	from	the	District	Court	for	Douglas	County:	peter c. 
bataillon,	 Judge.	 reversed	 and	 vacated,	 and	 cause	 remanded	
for	further	proceedings.

William	 e.	 Gast	 and	 Michael	 D.	 McClellan,	 of	 Gast	 &	
McClellan,	for	appellants.

robert	F.	Craig	and	Jenna	b.	taub,	of	robert	F.	Craig,	p.C.,	
for	appellee	state	of	Florida	ex	rel.	Department	of	Insurance	of	
the	state	of	Florida.
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mccormack,	and	miller-lerman,	JJ.



wright,	J.
NatUre	oF	Case

the	 state	 of	 Florida	 (Florida),	 on	 the	 relation	 of	 the	
Department	of	Insurance	of	the	state	of	Florida,	as	the	receiver	
of	 United	 southern	 assurance	 Company	 (UsaC),	 an	 insol-
vent	 insurance	 company,	 brought	 suit	 against	 Countrywide	
truck	 Insurance	agency,	 Inc.	 (truck);	 Countrywide	 Insurance	
agency,	 Inc.	 (agency);	 and	 David	 L.	 Fulkerson	 to	 recover	
money	 truck	 allegedly	 owed	 UsaC.	 Florida	 alleged	 that	
agency	 was	 the	 “alter	 ego”	 of	 truck	 and	 that	 Fulkerson	 was	
the	 operator,	 director,	 and	 “controlling	 person”	 of	 both	 truck	
and	 agency.	 Florida	 sought	 relief	 collectively	 against	 truck,	
agency,	and	Fulkerson.

at	 the	 conclusion	 of	 trial,	 the	 district	 court	 sustained	
Florida’s	motion	 for	a	directed	verdict,	 finding	truck,	agency,	
and	 Fulkerson	 jointly	 and	 severally	 liable	 for	 fraudulently	
transferring	 $2,235,361.95	 from	truck	 to	agency.	agency	 and	
Fulkerson	 appeal,	 asserting	 that	 the	 uncontroverted	 evidence	
shows	 that	no	such	 transfer	occurred.	the	 issue	 is	whether	 the	
court	erred	in	directing	a	verdict	in	favor	of	Florida.

sCope	oF	reVIeW
[1]	In	reviewing	a	trial	court’s	ruling	on	a	motion	for	directed	

verdict,	 an	 appellate	 court	 must	 treat	 the	 motion	 as	 an	 admis-
sion	of	the	truth	of	all	competent	evidence	submitted	on	behalf	
of	the	party	against	whom	the	motion	is	directed;	such	being	the	
case,	 the	party	against	whom	the	motion	 is	directed	 is	entitled	
to	have	every	controverted	fact	resolved	in	its	favor	and	to	have	
the	benefit	of	every	inference	which	can	reasonably	be	deduced	
from	the	evidence.	LeRette v. American Med. Security,	270	Neb.	
545,	705	N.W.2d	41	(2005).

FaCts
In	 1989,	 UsaC	 and	 truck	 entered	 into	 a	 “General	agency	

agreement,”	 pursuant	 to	 which	 truck	 functioned	 as	 an	 insur-
ance	agent	on	behalf	of	UsaC	in	Nebraska	and	numerous	other	
states.	truck	collected	premiums	for	insurance	products	provided	
by	 UsaC.	 truck’s	 principal	 office	 was	 in	 omaha,	 Nebraska.	
Fulkerson	 managed	 truck,	 functioned	 as	 its	 president,	 and	
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was	one	of	 the	 five	directors	of	 the	corporation.	UsaC	was	an	
insurance	company	 that	wrote	 and	 issued	policies	of	 insurance	
to	 truckdrivers.	 UsaC	 and	 truck	 were	 Florida	 corporations.	
UsaC	 was	 regulated	 by	 the	 Florida	 Department	 of	 Insurance	
(the	FDI)	and	owned	truck.

truck	collected	monthly	premiums	from	its	insureds.	before	
procuring	 insurance,	 it	 would	 collect	 2.4	 times	 the	 amount	 of	
the	monthly	premium	 from	 the	 insured	 and	place	 that	 amount	
in	a	customer	deposit	account.	each	month,	the	insured	paid	the	
monthly	premium	into	the	customer	deposit	account	and	truck	
withdrew	the	monthly	premium	as	it	came	due.	this	procedure	
left	an	amount	equal	 to	2.4	 times	 the	monthly	premium	in	 the	
customer	 deposit	 account.	 If	 an	 insured	 was	 late	 in	 paying	
the	 monthly	 premium,	 truck	 used	 the	 funds	 in	 the	 customer	
deposit	 account	 to	procure	 insurance	on	behalf	of	 the	 insured.	
because	many	insureds	were	out	on	the	road	and	were	not	able	
to	 pay	 the	 monthly	 premiums	 on	 time,	 this	 process	 prevented	
gaps	in	coverage.	the	process	continued	until	either	the	insured	
or	 truck	 canceled	 the	 policy.	 once	 the	 policy	 was	 canceled,	
any	 money	 belonging	 to	 the	 insured	 in	 the	 customer	 deposit	
account	was	returned.

truck	 used	 this	 process	 to	 collect	 premiums	 and	 procure	
insurance	 for	 its	 customers	 from	 UsaC.	 truck	 transferred	 the	
insureds’	 monthly	 premiums	 into	 UsaC’s	 trust	 account	 as	 the	
premiums	 came	 due.	 UsaC	 then	 issued	 insurance	 and	 paid	
truck	 a	 commission	 of	 18.5	 percent.	 Fulkerson	 testified	 that	
from	1989	to	1991,	this	process	“worked	perfectly.”

In	1991,	Concord	General	Corporation	(Concord),	a	corpora-
tion	owned	by	Jeff	beresford-Wood,	purchased	UsaC.	Concord	
was	 a	 holding	 company	 that	 owned	 numerous	 insurance	 com-
panies	and	agencies.	at	 that	 time,	UsaC	was	 in	a	poor	 finan-
cial	 position.	as	 a	 condition	 for	 approval	 of	 the	 purchase	 and	
the	 continued	 licensure	 of	 UsaC,	 the	 FDI	 required	 Concord	
to	 remove	 certain	 assets	 or	 subsidiaries	 owned	 by	 UsaC	 and	
replace	them	with	cash.	Concord	consequently	took	$2	million	
from	truck’s	customer	deposit	account	and	used	that	money	to	
purchase	truck	 from	 UsaC.	 Concord	 replaced	 the	 $2	 million	
with	 a	 note	 receivable	 on	 truck’s	 balance	 sheet	 and	 extended	
the	 time	 for	 payment	 of	 premiums	 to	 UsaC	 from	 25	 days	 to	



90	 days.	 this	 extension	 enabled	 truck	 to	 use	 the	 premium	
money	 to	 replenish	 the	 $2	 million	 taken	 from	 the	 customer	
deposit	 account.	 Concord	 retained	 Fulkerson	 as	truck’s	 presi-
dent,	but	he	was	instructed	that	bruce	ricci,	a	board	member	of	
Concord,	UsaC,	and	truck,	would	be	his	supervisor.	Concord	
subsequently	sold	UsaC	to	JbW	Corporation,	which	was	also	
owned	by	beresford-Wood.

FDI	 regulations	 stated	 that	 an	 insurance	 company	 could	
write	 insurance	for	an	amount	up	to	three	times	the	amount	of	
its	 assets.	the	 FDI	 informed	 UsaC	 that	 because	 the	 value	 of	
two	of	its	subsidiary	companies	had	depreciated,	it	must	reduce	
the	 amount	 of	 insurance	 it	 wrote.	 the	 reduction	 of	 UsaC’s	
insurance	 created	 problems	 for	 truck	 because	 it	 relied	 on	
UsaC	to	write	insurance,	and	if	UsaC	did	not	write	insurance,	
truck	 might	 go	 out	 of	 business.	 other	 insurance	 companies	
were	reluctant	to	provide	coverage	to	truck’s	insureds	because	
it	was	known	 that	truck	was	affiliated	with	UsaC	and	would	
likely	return	its	business	to	UsaC	as	soon	as	UsaC’s	financial	
problems	were	solved.

accordingly,	Concord/JbW	Corporation	(the	record	does	not	
always	distinguish	between	the	two	companies)	decided	to	sell	
truck	 to	 a	 person	 or	 entity	 that	 could	 find	 another	 company	
to	 write	 insurance.	 truck	 would	 not	 be	 able	 to	 find	 another	
company	to	write	insurance	if	it	was	known	that	Concord/JbW	
Corporation	 owned	 truck.	 thus,	 Concord/JbW	 Corporation	
decided	 to	 sell	truck	 quickly	 before	 all	 of	 its	 insureds	 moved	
to	other	companies	and	truck	lost	all	of	its	value.

Fulkerson	 was	 asked	 to	 buy	 truck.	 He	 agreed,	 with	 certain	
conditions.	 on	 June	 1,	 1995,	 Fulkerson	 entered	 into	 a	 “stock	
purchase	agreement”	in	which	Concord/JbW	Corporation	agreed	
to	 sell	 truck’s	 stock.	 However,	 because	 beresford-Wood	 had	
pledged	 truck’s	 stock	 as	 collateral,	 Concord/JbW	 Corporation	
could	 not	 deliver	 the	 stock	 and	 the	 deal	 was	 put	 on	 hold.	 the	
parties	 then	entered	 into	 an	“Interim	Management	agreement.”	
Fulkerson	 agreed	 to	 manage	 truck	 until	 the	 parties	 could	
close	 the	 stock	 purchase	 agreement	 or	 the	 “asset	 purchase	
agreement”	 or	 until	 such	 time	 as	 the	 parties	 otherwise	 mutu-
ally	 agreed.	 Concord/JbW	 Corporation	 was	 unable	 to	 produce	
the	stock,	and	the	record	does	not	show	that	the	stock	purchase	
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agreement	 was	 completed.	 Instead,	 Fulkerson	 exercised	 his	
option	 to	 purchase	 truck’s	 assets	 and	 assigned	 this	 option	 to	
agency,	 a	 Nebraska	 corporation	 that	 he	 and	 Usa	 Insurance	
Group,	Inc.,	owned	in	equal	shares.

subsequently,	truck’s	board	of	directors	voted	3	to	2	to	sell	
truck’s	 assets	 to	 agency,	 and	 an	 asset	 purchase	 agreement	
was	signed	on	september	8,	1997,	to	be	effective	september	1,	
1997.	agency	acquired	all	of	truck’s	assets	except	(1)	truck’s	
bank	 accounts	 and	petty	 cash	 accounts,	 (2)	Concord’s	 $2	mil-
lion	 promissory	 note	 owed	 to	 truck,	 (3)	 the	 lawsuits	 pend-
ing	 in	 which	 truck	 was	 a	 plaintiff,	 and	 (4)	 truck’s	 accounts	
receivable.	 the	 price	 consisted	 of	 $168,003.68	 for	 furniture,	
fixtures,	 equipment,	 trade	 name,	 and	 telephone	 numbers,	 and	
also	the	balance	of	assets	and	$831,996.36	for	truck’s	“book	of	
business.”	Fulkerson	continued	in	a	similar	position	at	agency	
as	he	had	held	at	truck.

the	 “book	 of	 business”	 included	 all	 of	 truck’s	 interest	 in	
insurance	 policies	 written	 by	 truck	 and	 the	 customer	 deposit	
account,	which	on	september	1,	1997,	amounted	to	$2,480,431.	
to	the	extent	there	was	a	shortfall	in	such	deposits,	agency	was	
assigned	 an	 interest	 in	 truck’s	 receivables	 to	 collect	 any	 such	
shortfall	until	the	above	amount	was	collected.

between	 september	 8	 and	 18,	 1997,	 truck	 canceled	 all	
UsaC’s	 policies,	 and	 agency	 rewrote	 most	 of	 the	 policies	
with	acceleration	 National	 Insurance	 Company	 (acceleration).	
Fulkerson	 testified	 that	 all	 of	 the	 money	 held	 in	 the	 customer	
deposit	account	($2,325,401)	was	either	returned	to	the	insureds	
or	applied	to	new	policies	for	the	benefit	of	the	insureds.

on	 september	 22,	 1997,	 the	 Circuit	 Court	 of	 the	 second	
Judicial	Circuit	 in	and	 for	Leon	County,	Florida,	placed	UsaC	
into	 receivership	 for	 the	 purpose	 of	 liquidation.	 the	 court	
appointed	the	FDI	as	receiver.

In	 January	 1998,	 the	 state	 of	 Florida,	 on	 the	 relation	 of	 the	
FDI,	 filed	 a	 petition	 in	 the	 district	 court	 for	 Douglas	 County,	
alleging	 that	 truck	 collected	 premiums	 for	 UsaC	 but	 failed	
to	 remit	 them	 pursuant	 to	 the	 parties’	 agency	 agreement.	 the	
petition	alleged	that	agency	was	the	alter	ego	of	truck	and	that	
Fulkerson	 was	 the	 operator,	 director,	 and	 controlling	 person	 of	
both	truck	and	agency.



Florida	 alleged	 that	 in	 1989,	 UsaC	 and	 truck	 entered	 into	
a	 “General	 agency	 agreement”	 in	 which	 truck	 functioned	 as	
an	insurance	agent	on	behalf	of	UsaC	in	Nebraska	and	numer-
ous	other	 states	and	collected	premiums	 for	 insurance	products	
provided	 by	 UsaC.	 Florida	 alleged	 that	 during	 the	 months	
of	 May	 through	 august	 1997,	 truck	 collected	 and	 reported	
the	 collection	 of	 UsaC	 premiums	 which,	 after	 deducting	 the	
18.5-percent	commission	to	which	truck	was	entitled,	amounted	
to	 $3,171,817.	 Florida	 further	 alleged	 that	 “defendants”	 col-
lected	additional	premium	deposits	totaling	$2,325,401	and	that	
“defendants”	 remitted	 only	 about	 $500,000,	 leaving	 a	 balance	
due	and	owing	of	at	least	$4,997,218.

based	 upon	 these	 factual	 allegations,	 Florida	 sought	 relief	
against	 truck,	 agency,	 and	 Fulkerson	 on	 nine	 separately	 des-
ignated	 causes	 of	 action:	 conversion	 of	 trust	 funds,	 statutory	
obligation	 to	 remit	 premium,	 enforcement	 of	 security	 inter-
est,	 fraudulent	conveyance,	 receivership	 fraudulent	conveyance,	
conversion,	 breach	 of	 contract,	 breach	 of	 fiduciary	 duty,	 and	
accounting.	 each	 cause	 of	 action	 referred	 to	 truck,	 agency,	
and	 Fulkerson	 collectively	 as	 “defendants.”	 truck	 did	 not	 file	
a	 responsive	pleading,	 and	Florida	moved	 for	default	 judgment	
against	truck.

agency	 and	 Fulkerson,	 who	 were	 not	 in	 default,	 moved	 to	
stay	 the	 entry	 of	 default	 judgment	 against	 truck	 until	 after	
trial.	 because	 Florida	 sought	 relief	 jointly	 against	 all	 named	
defendants,	 agency	 and	 Fulkerson	 claimed	 the	 entry	 of	 a	
default	 judgment	against	truck	would	prejudice	 them.	the	dis-
trict	 court	 overruled	 the	 motion	 to	 stay	 and	 entered	 judgment	
against	truck.

agency	 and	 Fulkerson	 appealed	 to	 this	 court,	 and	 we	 con-
cluded	that	the	district	court	erred	in	entering	the	default	judg-
ment.	 see	 State of Florida v. Countrywide Truck Ins. Agency,	
258	 Neb.	 113,	 602	 N.W.2d	 432	 (1999)	 (Countrywide I).	 We	
held	 that	 although	 truck	 was	 in	 default,	 the	 district	 court	
should	have	deferred	entry	of	judgment	until	the	claims	against	
agency	and	Fulkerson	were	adjudicated.	Florida	sought	to	hold	
all	 three	 defendants	 jointly	 liable	 as	 a	 single	 entity.	 It	 alleged	
joint	 and	 collective	 action	 by	 the	 defendants	 as	 opposed	 to	
independent	 acts	 on	 the	 part	 of	 each	 named	 defendant.	 We	
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construed	 the	operative	petition	 to	 allege	 that	 the	 three	named	
defendants	 were	 jointly	 liable	 as	 a	 single	 entity.	 We	 reversed	
and	 vacated	 the	 judgment	 and	 remanded	 the	 cause	 for	 further	
proceedings	consistent	with	our	opinion.

thereafter,	 a	 jury	 trial	 commenced	 on	 august	 14,	 2006.	
Florida	presented	evidence	as	to	the	amount	of	premiums	written	
and	collected	by	truck	 for	 the	months	of	May	 through	august	
1997.	 It	 was	 undisputed	 that	 truck	 had	 collected	 $3,171,817	
($809,384.04	 for	 May,	 $781,421.71	 for	 June,	 $790,490.83	 for	
July,	 and	 $790,520.42	 for	 august).	 also	 undisputed	 were	 the	
credits	 given	 by	 Florida	 to	 the	 defendants	 in	 the	 total	 amount	
of	 $846,455.05,	 resulting	 in	 a	 net	 amount	 of	 $2,325,361.95	 in	
collected	premiums.

agency	and	Fulkerson	presented	evidence	that	the	parties	had	
agreed	that	collected	premium	money	was	not	to	be	remitted	to	
truck	 at	 the	 time	 it	 was	 collected,	 but	 was	 instead	 to	 be	 used	
as	 customer	 deposit	 account	 money	 for	 90	 days.	 the	 record	
reflects	 that	 as	part	 of	Concord’s	 consideration	 for	 the	$2	mil-
lion	 from	 truck,	 UsaC	 was	 required	 to	 allow	 truck	 90	 days	
to	 remit	collected	premiums.	agency	and	Fulkerson’s	evidence	
showed	that	90	days’	worth	of	premiums	was	roughly	equivalent	
to	the	amount	needed	to	replenish	the	$2	million	taken	from	the	
customer	deposit	account.

When	 UsaC	 stopped	 providing	 insurance,	 no	 additional	
premiums	 were	 paid	 to	truck.	agency	 and	 Fulkerson	 adduced	
evidence	 that	truck	was	 forced	 to	 either	use	 the	money	 in	 the	
customer	 deposit	 account	 to	 procure	 insurance	 from	 a	 dif-
ferent	 company	 for	 its	 insureds	 or	 return	 the	 money	 to	 them.	
Instead	of	a	$2	million	deficit	in	the	customer	deposit	account,	
there	 was	 a	 deficit	 in	 the	 premium	 account.	although	 truck’s	
records	 showed	 that	 it	 had	 collected	 monthly	 premiums	 of	
$2,325,361.95,	 nearly	 all	 of	 that	 money	 had	 been	 placed	 in	
the	 customer	 deposit	 account.	this	 money	 was	 either	 returned	
to	 the	 insureds	or	 used	 to	procure	 insurance	 for	 the	 customers	
from	 a	 different	 company.	 this	 exhausted	 most,	 if	 not	 all,	 of	
the	 90	 days’	 worth	 of	 collected	 premiums.	 the	 only	 evidence	
of	 money	 transferred	 from	truck	 to	agency	 or	 Fulkerson	 was	
the	 transfer	 of	 $2,325,401	 found	 within	 the	 customer	 deposit	
account.	there	was	no	evidence	of	any	other	transfer.



at	 the	 conclusion	 of	 the	 evidence,	 Florida	 moved	 for	
directed	 verdict	 of	 $2,325,361.95.	 It	 claimed	 that	 after	 apply-
ing	 all	 credits	 truck	 asserted,	 the	 evidence	 was	 undisputed	
that	 truck	 still	 owed	 earned	 premiums	 totaling	 $2,325,361.95	
($3,171,817	minus	$846,455.05)	for	the	months	of	May	through	
august	1997.

agency	 and	 Fulkerson	 objected	 to	 the	 motion.	 In	 opposi-
tion,	 they	 averred	 that	 although	truck	 had	 collected	 premiums	
over	 the	previous	90	days,	 the	parties	had	agreed	 that	 the	most	
recent	90	days’	worth	of	earned	premiums	would	be	transferred	
into	 the	 customer	 deposit	 account	 to	 replenish	 the	 $2	 mil-
lion	 deficit	 owed	 by	 Concord.	 they	 argued	 that	 the	 premiums	
became	 customer	 deposit	 account	 money,	 rather	 than	 earned	
premium	money.

the	 district	 court	 entered	 judgment	 in	 favor	 of	 Florida	 and	
against	agency	and	Fulkerson	in	the	amount	of	“$2,235,361.95.”	
It	 concluded	 that	 “there	 was	 a	 fraudulent	 transfer	 by	 all	
Defendants	 of	 this	 amount	 from	 [truck]	 to	 [agency].”	 (the	
discrepancy	 in	 the	 amount	 appearing	 in	 the	 court’s	 order	 was	
presumably	 a	 result	 of	 the	 court’s	 transposing	 the	 “3”	 and	
“2”	 in	 error	 ($2,325,361.95	 versus	 $2,235,361.95).)	 the	 court	
imposed	 prejudgment	 interest	 on	 the	 judgment	 in	 the	 amount	
of	 $2,442,584.70,	 for	 a	 total	 amount	 of	 $4,677,946.65.	 the	
court	 entered	 the	 judgment	 against	 all	 the	 defendants,	 jointly	
and	severally.

Florida	 also	 moved	 for	 directed	 verdict	 in	 the	 amount	 of	
$2,325,401,	 which	 it	 claimed	 was	 money	 held	 in	 the	 customer	
deposit	 account.	 It	 claimed	 that	 the	 defendants	 had	 not	 proved	
that	 the	 money	 was	 returned	 to	 the	 policyholders	 or	 used	 to	
secure	 insurance	 for	 the	 policyholders	 with	 another	 insurance	
company.	 Florida	 claimed	 the	 law	 required	 that	 if	 that	 money	
went	 to	 the	 policyholders	 or	 to	 secure	 insurance	 on	 behalf	 of	
the	policyholders,	all	 the	assets	of	truck,	including	this	money,	
must	 be	 collected	 and	 used	 to	 pay	 UsaC’s	 claimants	 in	 order	
of	priority.

In	opposition	to	this	motion,	agency	and	Fulkerson	asserted	
that	 the	 money	 was	 not	 an	 asset	 of	 UsaC	 and	 that	 the	 evi-
dence	was	undisputed	that	the	customer	deposit	account	money	
was	 used	 to	 secure	 insurance	 on	 behalf	 of	 the	 policyholders	
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or	 returned	 to	 the	 policyholders.	agency	 and	 Fulkerson	 refer-
enced	exhibit	136,	which	stated	that	acceleration	had	informed	
Florida	 that	 acceleration	 had	 rewritten	 1,120	 policies	 of	 for-
mer	 truck	 policyholders	 and	 had	 received	 $1,793,526	 from	
agency	 after	 subtracting	 agency’s	 commission.	 agency	 and	
Fulkerson	 averred	 that	 the	 difference	 between	 the	 $2,325,401	
and	 the	 $1,793,526	 was	 the	 commission	 on	 the	 1,120	 poli-
cies	 and	 money	 used	 to	 secure	 insurance	 for	 policyholders	
that	acceleration	 could	 not	 insure	 because	 it	 was	 not	 licensed	
in	 some	 states.	 they	 claimed	 that	 an	 additional	 $54,000	 was	
returned	 directly	 to	 policyholders	 who	 did	 not	 wish	 to	 be	
insured	through	agency.

as	 to	 Florida’s	 second	 motion	 for	 directed	 verdict,	 the	 dis-
trict	 court	 concluded	 that	 no	 factual	 question	 existed	 on	 this	
matter	either,	and	it	dismissed	the	jury.	the	court	overruled	this	
motion	for	directed	verdict.

agency	and	Fulkerson’s	motion	 for	new	 trial	was	overruled,	
and	they	appeal.

assIGNMeNts	oF	error
agency	 and	 Fulkerson	 assign	 nine	 errors,	 including	 that	 the	

district	 court	 erred	 (1)	 in	 finding	 that	 “[truck]	 and	 [agency]	
were	 the	alter	 egos	of	 .	 .	 .	Fulkerson,”	 (2)	 in	 finding	 there	was	
a	 fraudulent	 transfer,	 and	 (3)	 in	 granting	 Florida’s	 motion	 for	
directed	verdict.

aNaLysIs
agency	and	Fulkerson	claim	the	district	court	erred	in	direct-

ing	 a	 verdict	 in	 favor	 of	 Florida	 and	 in	 finding	 there	 was	 a	
fraudulent	 transfer	 of	 $2,235,361.95	 from	 truck	 to	 agency.	
We	 agree.	 the	 record	 shows	 that	 truck	 transferred	 to	agency	
$2,325,401.	 there	 was	 evidence	 presented	 that	 this	 money	
was	 in	 the	customer	deposit	account	and	was	used	 to	purchase	
replacement	 insurance	 for	 the	 former	 clients	 of	 truck.	 the	
record	does	not	establish	that	any	other	transfer	occurred.

In	reviewing	Florida’s	motion	for	a	directed	verdict,	we	treat	
the	 motion	 as	 an	 admission	 of	 the	 truth	 of	 all	 competent	 evi-
dence	 submitted	 on	 behalf	 of	agency	 and	 Fulkerson,	 who	 are	
entitled	 to	 have	 every	 controverted	 fact	 resolved	 in	 their	 favor	



and	to	have	the	benefit	of	every	inference	which	can	reasonably	
be	 deduced	 from	 the	 evidence.	 see	 LeRette v. American Med. 
Security,	270	Neb.	545,	705	N.W.2d	41	(2005).	Florida	charac-
terized	 the	 named	 defendants	 as	 a	 single	 entity.	 It	 alleged	 that	
agency	was	the	alter	ego	of	truck	and	referred	to	Fulkerson	as	
the	 “controlling	 person”	 of	 both	 corporations.	 based	 on	 these	
allegations,	we	concluded	in	Countrywide I	that	no	one	defend-
ant	could	be	liable	unless	all	were	liable.

UsaC	and	truck	were	owned	by	Concord	or	JbW	Corporation	
at	 all	 times	 relevant.	 Concord	 and	 JbW	 Corporation	 were,	 in	
turn,	owned	and	controlled	by	beresford-Wood.	Fulkerson	was	
truck’s	 president,	 but	 he	 was	 supervised	 by	 ricci,	 who	 was	 a	
board	 member	 of	 Concord,	 UsaC,	 and	 truck.	 Fulkerson	 did	
not	 own	 stock	 in	 any	 of	 these	 companies.	 He	 was	 one	 of	 five	
members	of	truck’s	board	of	directors.	 In	1997,	truck’s	board	
of	 directors	 voted	 to	 sell	 truck	 to	 agency.	 as	 a	 part	 of	 the	
agreement,	agency	 was	 given	 the	 right	 to	 collect	 and	 use	 the	
premiums	 of	 truck	 to	 fund	 truck’s	 customer	 deposit	 account	
up	to	$2,480,431.

the	 evidence	 introduced	 by	agency	 and	 Fulkerson	 supports	
the	 fact	 that	 the	 customer	 deposit	 account	 was	 in	 fact	 funded	
with	 premiums	 collected	 by	 truck.	 there	 is	 evidence	 that	 the	
money	 from	 this	 account	 was	 either	 returned	 to	 the	 insureds	
or	 applied	 to	 new	 policies	 purchased	 for	 the	 benefit	 of	 such	
insureds.	there	was	no	evidence	 that	Fulkerson	used	 the	 funds	
from	 the	 premiums	 in	 this	 account	 for	 his	 own	 benefit.	 there	
was	evidence	that	the	only	transfer	that	occurred	from	truck	to	
agency	 was	 money	 in	 the	 customer	 deposit	 account	 that	 was	
used	to	purchase	replacement	insurance.

[2-4]	the	question	whether	a	 transfer	of	property	was	made	
with	intent	to	defraud	creditors	is	a	question	of	fact.	First State 
Bank of Scottsbluff v. Bear,	 172	 Neb.	 504,	 110	 N.W.2d	 83	
(1961).	the	 burden	 is	 upon	 the	 creditor	 to	 prove	 by	 clear	 and	
convincing	 evidence	 that	 fraud	 existed	 in	 a	 questioned	 trans-
action.	 see	 Eli’s, Inc. v. Lemen,	 256	 Neb.	 515,	 591	 N.W.2d	
543	 (1999).	 Clear	 and	 convincing	 evidence	 is	 that	 amount	 of	
evidence	 which	 produces	 in	 the	 trier	 of	 fact	 a	 firm	 belief	 or	
conviction	about	the	existence	of	a	fact	to	be	proved.	In re Trust 
Created by Isvik,	274	Neb.	525,	741	N.W.2d	638	(2007).

	 state	oF	FLorIDa	v.	CoUNtryWIDe	trUCk	INs.	aGeNCy	 851

	 Cite	as	275	Neb.	842



852	 275	Nebraska	reports

Whether	agency	or	Fulkerson	committed	a	 fraudulent	 trans-
fer	 was	 a	 question	 of	 fact	 for	 the	 jury.	the	 district	 court	 erred	
in	 granting	 Florida’s	 motion	 for	 directed	 verdict	 and	 in	 enter-
ing	 judgment	 in	 favor	 of	 Florida.	accordingly,	 we	 reverse	 and	
vacate	the	judgment	of	the	district	court.

CoNCLUsIoN
the	 district	 court	 erred	 in	 granting	 a	 directed	 verdict	 in	

favor	 of	 Florida.	 Giving	 all	 reasonable	 inferences	 to	 agency	
and	Fulkerson,	 there	 is	 a	 question	of	 fact	whether	 a	 fraudulent	
transfer	occurred	between	truck	and	agency.	there	is	evidence	
that	 the	 transfer	 of	 $2,235,401	 represented	 the	 amount	 held	 in	
the	customer	deposit	account	on	behalf	of	truck’s	insureds	and	
that	agency	used	 this	money	 to	purchase	 insurance	for	truck’s	
insureds.	there	is	no	evidence	of	any	other	transfer.

For	 the	 reasons	 set	 forth	 herein,	 the	 judgment	 of	 the	 dis-
trict	 court	 is	 reversed	 and	 vacated,	 and	 the	 cause	 is	 remanded	
for	 further	 proceedings.	We	 decline	 to	 consider	 the	 remaining	
assignments	of	error.
 reverSed and vacated, and cauSe remanded

 for further proceedingS.

in re application of mark olmer. 
mark olmer, appellant, v. madiSon county 

board of commiSSionerS, appellee.
752	N.W.2d	124

Filed	June	6,	2008.				No.	s-07-247.

	 1.	 Political Subdivisions: Appeal and Error.	a	party	may	seek	review	of	a	decision	
regarding	a	conditional	use	or	special	exception	permit	either	by	appealing	 to	 the	
district	court	under	Neb.	rev.	stat.	§	23-114.01(5)	(Cum.	supp.	2006)	or	by	filing	
a	petition	in	error	under	Neb.	rev.	stat.	§	25-1901	(supp.	2007).

	 2.	 Political Subdivisions: Judgments: Appeal and Error.	When	a	decision	regard-
ing	 a	 conditional	 use	 or	 special	 exception	 permit	 is	 appealed	 under	 Neb.	 rev.	
stat.	 §	 23-114.01(5)	 (Cum.	 supp.	 2006)	 and	 a	 trial	 is	 held	 de	 novo	 under	 Neb.	
rev.	stat.	§	25-1937	(reissue	1995),	 the	findings	of	 the	district	court	shall	have	
the	 effect	 of	 a	 jury	verdict	 and	 the	 court’s	 judgment	will	 not	 be	 set	 aside	by	 an	
appellate	 court	 unless	 the	 court’s	 factual	 findings	 are	 clearly	 erroneous	 or	 the	
court	erred	in	its	application	of	the	law.



appeal	from	the	District	Court	for	Madison	County:	patrick 
g. rogerS,	Judge.	reversed	and	remanded	with	directions.

stephen	 D.	 Mossman,	 of	 Mattson,	 ricketts,	 Davies,	 stewart	
&	Calkins,	and	James	G.	egley,	of	Moyer,	Moyer,	egley,	Fullner	
&	Montag,	for	appellant.

Joseph	M.	smith,	Madison	County	attorney,	for	appellee.

wright,	 connolly,	 gerrard,	 Stephan,	 mccormack,	 and	
miller-lerman,	JJ.

gerrard,	J.
this	 is	 an	 appeal	 from	 the	 judgment	 of	 the	 district	 court,	

which	 affirmed	 the	 decision	 of	 the	 Madison	 County	 board	 of	
Commissioners	 (the	 board)	 denying	 Mark	 olmer’s	 application	
for	 a	 conditional	 use	 permit.	 olmer	 contends	 that	 the	 district	
court	 erred	 by	 reviewing	 his	 appeal	 from	 the	 board’s	 deci-
sion	under	 the	standard	of	 review	for	error	proceedings.	olmer	
argues	 that	 the	 district	 court	 should	 have	 conducted	 a	 trial	 de	
novo	 pursuant	 to	 Neb.	 rev.	 stat.	 §	 25-1937	 (reissue	 1995).	
as	discussed	below,	we	conclude	 that	olmer	had	 the	option	of	
proceeding	 either	 by	 way	 of	 a	 petition	 in	 error	 or	 by	 filing	 an	
appeal	under	§	25-1937.	because	olmer	chose	to	proceed	under	
§	 25-1937,	 the	 district	 court	 erred	 in	 treating	 his	 appeal	 as	 an	
error	proceeding,	and	we	reverse	the	judgment	of	the	court	and	
remand	this	cause	with	directions.

FaCts
olmer	 filed	 an	 application	 for	 a	 conditional	 use	 permit	 to	

allow	a	“swine	finishing	operation”	on	his	property	in	Madison	
County,	Nebraska.	olmer’s	proposed	swine	 finishing	operation	
would	 involve	 approximately	 2,460	 head	 of	 feeder	 pigs.	after	
hearings	before	the	Madison	County	planning	Commission,	the	
planning	 commission	 recommended	 to	 the	 board	 that	 olmer’s	
application	be	approved	with	certain	conditions.	on	september	
27	 and	 october	 7,	 2005,	 the	 board	 held	 hearings	 on	 olmer’s	
application.	at	the	hearing	on	september	27,	the	board	received	
into	evidence	various	exhibits	and	heard	the	testimony	of	several	
individuals,	some	testifying	in	favor	of	olmer’s	application	and	
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others	 testifying	 against	 it.	 Minutes	 from	 this	 hearing	 indicate	
that	 there	was	discussion	about,	among	other	 things,	 the	 threat	
of	increased	nitrate	levels	in	the	ground	water	near	olmer’s	pro-
posed	 operation,	 the	 procedures	 olmer	 would	 adopt	 to	 control	
odor	and	dust,	and	the	effect	olmer’s	operation	would	have	on	
the	health	of	neighboring	landowners.

after	 all	 of	 the	 evidence	 was	 presented,	 the	 board,	 on	
october	7,	2005,	issued	“resolution	#2005-77,”	setting	forth	in	
detail	the	board’s	findings	of	fact	and	denying	olmer’s	applica-
tion	for	a	conditional	use	permit.	on	November	4,	olmer	filed	a	
“Notice	of	appeal”	with	the	county	commissioners	of	Madison	
County,	 informing	 the	 county	 commissioners	 of	 his	 intent	 to	
appeal	 the	 board’s	 decision	 to	 the	 Madison	 County	 District	
Court.	 on	 November	 21,	 olmer	 filed	 a	 “petition	 on	 appeal”	
in	the	district	court,	setting	forth	his	grounds	for	appeal.	In	his	
“petition	 on	appeal,”	 olmer	 stated	 that	 he	 “has	 properly	 per-
fected	his	appeal	under	section	25-1937.”

on	November	30,	2006,	the	district	court	held	what	appeared	
to	 be	 a	 trial	 on	 a	 joint	 stipulated	 record.	the	 stipulated	 record	
received	by	the	court	included,	among	other	things,	the	minutes	
of	 the	 hearings	 held	 before	 the	 board	 and	 all	 of	 the	 exhibits	
offered	 and	 received	 by	 the	 board.	 the	 stipulated	 record	 also	
included	 evidence	 that	was	not	 presented	 to	 the	board,	 includ-
ing	 deposition	 testimony	 from	 olmer’s	 neighbor	 and	 attached	
exhibits.	 one	 of	 the	 issues	 presented	 to	 the	 district	 court	 was	
whether	 olmer’s	 appeal	 from	 the	 board’s	 decision	 is	 governed	
by	 Neb.	 rev.	 stat.	 §	 25-1901	 (supp.	 2007)	 and	 is	 therefore	
treated	as	a	 review	on	a	petition	 in	error	or	whether	his	appeal	
is	governed	by	§	25-1937,	which	requires	a	trial	de	novo	in	the	
district	court.

the	 district	 court	 found	 that	 the	 board,	 in	 denying	 olmer’s	
conditional	 use	 permit,	 acted	 as	 a	 tribunal	 exercising	 judicial	
functions	and	that	therefore,	olmer’s	appeal	should	be	treated	as	
a	petition	in	error.	because	olmer’s	appeal	was	treated	as	a	peti-
tion	in	error,	the	court	explained	that	olmer	was	not	entitled	to	a	
trial	de	novo,	nor	could	the	court	receive	additional	evidence	that	
was	not	offered	at	the	hearing	before	the	board.	accordingly,	the	
court	stated	that,	in	making	its	decision,	it	did	not	consider	any	
exhibits	that	were	not	offered	and	received	by	the	board.



the	court	determined	that	olmer	had	met	all	of	 the	 jurisdic-
tional	 requirements	 for	 filing	 a	petition	 in	 error	 and	 that	 there-
fore,	 the	 court	 had	 jurisdiction	 to	 review	 the	 board’s	 decision	
denying	olmer’s	application.	the	court,	relying	on	the	standard	
of	 review	 for	 error	 proceedings,	 found	 that	 the	 board	 acted	
within	 its	 jurisdiction	 and	 that	 the	 board’s	 findings	 were	 sup-
ported	by	some	competent	evidence	in	 the	record.	accordingly,	
the	court	affirmed	the	board’s	decision	denying	olmer’s	applica-
tion.	olmer	appealed.

assIGNMeNts	oF	error
olmer	 assigns,	 consolidated,	 restated,	 and	 renumbered,	 that	

the	 district	 court	 erred	 in	 (1)	 reviewing	 the	 board’s	 decision	
under	 the	 standard	 of	 review	 applicable	 to	 a	 petition	 in	 error,	
as	 opposed	 to	 conducting	 a	 trial	 de	 novo	 as	 required	 under	
§	25-1937,	and	(2)	affirming	the	decision	of	the	board	denying	
his	application	for	a	conditional	use	permit.

aNaLysIs

proper method of appeal and Standard 
of review for diStrict court

the	 primary	 issue	 presented	 in	 this	 appeal	 is	 the	 proper	
procedure	 and	 standard	 of	 review	 for	 an	 appeal	 of	 a	 denial	 of	
a	 conditional	 use	 permit	 by	 a	 county	 board	 of	 commissioners.	
olmer	 claims	 that	 the	 proper	 method	 of	 appeal	 and	 standard	
of	 review	 is	 set	 forth	 in	 §	 25-1937,	 which	 requires	 the	 district	
court	to	conduct	a	trial	“de	novo	upon	the	issues	made	up	by	the	
pleadings	 in	 the	 district	 court.”	 the	 board	 contends,	 however,	
that	 because	 it	 acted	 in	 a	 judicial	 manner	 in	 denying	 olmer’s	
application,	olmer’s	exclusive	mode	of	appeal	was	 through	 the	
filing	of	a	petition	in	error	under	§	25-1901.

In	 Mogensen v. Board of Supervisors,1	 we	 were	 asked	 to	
determine	 the	 proper	 procedure	 for	 appealing	 a	 denial	 of	 a	
conditional	use	permit	by	a	board	of	 supervisors.	 In	 that	 case,	
the	 county	 board	 of	 supervisors	 denied	 an	 application	 for	 a	
conditional	 use	 permit.	 the	 applicant	 filed	 a	 petition	 in	 error	

	 1	 Mogensen v. Board of Supervisors,	268	Neb.	26,	679	N.W.2d	413	(2004).
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in	 the	 district	 court.	 the	 district	 court	 affirmed	 the	 board	 of	
supervisors’	decision.

on	 appeal	 to	 this	 court,	we	 concluded	 that	 the	district	 court	
lacked	 jurisdiction	 because	 the	 applicant’s	 filing	 of	 a	 petition	
in	 error	 did	 not	 properly	 perfect	 the	 appeal.	 In	 reaching	 this	
conclusion,	 we	 noted	 that	 the	 Nebraska	 Court	 of	 appeals,	 in	
Niewohner v. Antelope Cty. Bd. of Adjustment,2	 had	 addressed	
a	 similar	 issue	 and	 had	 concluded	 that	 under	 Neb.	 rev.	 stat.	
§	 23-168.03	 (reissue	 1997),	 an	 appeal	 of	 a	 denial	 of	 a	 condi-
tional	 use	 permit	 by	 the	 county	 board	 of	 supervisors	 must	 be	
made	to	the	board	of	adjustment.

We	agreed	with	the	Court	of	appeals	and	concluded	that	 the	
appeal	procedure	 in	Neb.	rev.	stat.	§§	23-168.01	 to	23-168.04	
(reissue	1997)	foreclosed	the	ability	to	appeal	a	decision	of	the	
board	 of	 supervisors	 to	 the	 district	 court	 through	 a	 petition	 in	
error	 under	§	25-1901.3	We	explained	 that	 “by	 adopting	 a	 spe-
cific	method	 for	 appeal,	 the	Legislature	provided	 for	 an	appeal	
specifically	 outside	 of	 the	 petition	 in	 error”	 and	 that	 therefore,	
“an	 appeal	 from	 a	 board	 of	 supervisors	 denying	 a	 conditional	
use	 permit	 is	 to	 be	 taken	 in	 accordance	 with	 §§	 23-168.01	 to	
23-168.04	 and	 not	 by	 a	 petition	 in	 error.”4	 and	 because	 the	
applicant	 did	 not	 file	 an	 appeal	 with	 the	 board	 of	 adjustment,	
the	district	court	did	not	have	jurisdiction	to	hear	his	appeal	on	
a	petition	in	error.

In	 response	 to	 the	 circumstances	 presented	 in	 Mogensen	
and	 Niewohner,	 the	 Legislature,	 in	 2004,	 amended	 Neb.	 rev.	
stat.	 §	 23-114.01(5)	 (reissue	 1997)	 by	 adding	 the	 following	
language:	 “an	 appeal	 of	 a	 decision	 by	 the	 county	 planning	
commission	 or	 county	 board	 of	 commissioners	 or	 supervi-
sors	 regarding	 a	 conditional	 use	 or	 special	 exception	 shall	 be	
made	to	the	district	court.”5	With	the	addition	of	this	 language,	
the	 statute	 is	 now	 clear	 that	 contrary	 to	 the	 Court	 of	appeals’	

	 2	 Niewohner v. Antelope Cty. Bd. of Adjustment,	 12	 Neb.	 app.	 132,	 668	
N.W.2d	258	(2003).

	 3	 Mogensen v. Board of Supervisors, supra note	1.
	 4	 Id. at	32,	679	N.W.2d	at	418.	see,	also,	Gabel v. Polk Cty. Bd. of Comrs.,	

269	Neb.	714,	695	N.W.2d	433	(2005).
	 5	 §	23-114.01(5)	(Cum.	supp.	2006).



	opinion	 in	 Niewohner and	 our	 decision	 in	 Mogensen,	 appeals	
from	a	planning	commission,	county	board,	or	board	of	 super-
visors	 are	 not	 to	 be	 made	 to	 the	 board	 of	 adjustment.	 Instead,	
these	appeals	are	now	taken	directly	to	the	district	court.

at	 issue	in	this	case	is	 the	effect	 that	 this	 language	now	has	
on	 olmer’s	 mode	 of	 appeal	 and	 the	 district	 court’s	 standard	
of	 review.	 olmer	 argues	 that	 by	 amending	 §	 23-114.01(5),	
the	 Legislature	 has	 conferred	 a	 right	 to	 appeal,	 but	 has	 failed	
to	 prescribe	 the	 proper	 procedure	 for	 doing	 so.	 as	 a	 result,	
olmer	claims	that	the	method	of	appeal	and	standard	of	review	
is	 determined	 by	 §	 25-1937.	 this	 section	 provides	 in	 relevant	
part	that

[w]hen	 the	 Legislature	 enacts	 a	 law	 providing	 for	 an	
appeal	without	providing	 the	procedure	 therefor,	 the	pro-
cedure	 for	 appeal	 to	 the	 district	 court	 shall	 be	 the	 same	
as	 for	 appeals	 from	 the	 county	 court	 to	 the	 district	 court	
in	 civil	 actions.	 trial	 in	 the	 district	 court	 shall	 be	 de	
novo	 upon	 the	 issues	 made	 up	 by	 the	 pleadings	 in	 the	
	district	court.

the	 board,	 however,	 argues	 that	 §	 25-1937	 does	 not	 apply	
when	 a	 board	 or	 tribunal	 appealed	 from	 is	 exercising	 judicial	
functions.	 the	 board	 claims	 that	 when	 a	 board	 or	 tribunal	
exercises	 judicial	 functions,	 a	 petition	 in	 error	 is	 the	 exclusive	
remedy	 for	 those	 seeking	 review	 of	 the	 board’s	 decision.	and	
because	 the	 board	 in	 the	 instant	 case	 acted	 judicially,	 olmer’s	
only	method	of	review	was	by	way	of	a	petition	in	error.

the	 procedures	 governing	 reviews	 on	 petitions	 in	 error	 are	
found	in	Neb.	rev.	stat.	§§	25-1901	to	25-1908	(reissue	1995	
&	 supp.	 2007).	 section	 25-1901	 provides,	 in	 relevant	 part,	
that	 a	 “judgment	 rendered	 or	 final	 order	 made	 by	 any	 tribu-
nal,	 board,	 or	 officer	 exercising	 judicial	 functions	 and	 inferior	
in	 jurisdiction	 to	 the	 district	 court	 may	 be	 reversed,	 vacated,	
or	 modified	 by	 the	 district	 court.”	 and	 §	 25-1903	 states	 that	
“[t]he	 proceedings	 to	 obtain	 such	 reversal,	 vacation	 or	 modi-
fication	 shall	 be	 by	 petition	 entitled	 petition	 in	 error,	 filed	
in	 a	 court	 having	 power	 to	 make	 such	 reversal,	 vacation	 or	
modification,	 setting	 forth	 the	 errors	 complained	 of	 .	 .	 .	 .”	 In	
reviewing	 a	decision	based	on	 a	petition	 in	 error,	 an	 appellate	
court	 determines	 whether	 the	 inferior	 tribunal	 acted	 within	 its	
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jurisdiction	and	whether	 the	decision	 rendered	 is	supported	by	
sufficient	 relevant	evidence.6	When	making	 this	determination,	
an	appellate	court	 is	 restricted	 to	 the	record	created	before	 the	
lower	tribunal.7

We	agree	with	 the	board	 that	by	 receiving	exhibits,	hearing	
testimony,	 and	 reaching	 a	 decision	 based	 on	 that	 testimony,	 it	
exercised	 judicial	 functions.8	 We	 are	 not,	 however,	 persuaded	
by	 the	 board’s	 argument	 that	 because	 it	 exercised	 judicial	
functions,	 olmer’s	 sole	 method	 of	 appeal	 was	 through	 a	 peti-
tion	 in	error.	 In	a	similar	case,	Moser v. Turner,9	we	addressed	
the	 question	 whether	 an	 appeal	 from	 a	 decision	 of	 the	 county	
superintendent	 must	 be	 made	 by	 a	 petition	 in	 error	 under	
§	25-1901,	or	whether	an	appeal	could	be	had	under	§	25-1937.	
In	that	case,	two	petitions	in	error	were	filed	in	the	district	court	
seeking	 review	of	 the	decisions	of	 two	 county	 superintendents	
regarding	 the	dissolution	and	annexation	of	certain	 school	dis-
tricts.	 separate	 trials	 were	 held	 in	 the	 district	 court,	 and	 the	
cases	were	combined	for	appeal.

on	appeal	to	this	court,	the	appellants	argued	that	the	district	
court	 did	 not	 have	 jurisdiction	 because	 proceedings	 in	 error	
could	 not	 be	 taken	 from	 the	 decision	 of	 the	 county	 superin-
tendent.	 the	 appellants	 claimed	 that	 the	 exclusive	 method	
of	 appeal	 was	 under	 §	 25-1937.	 We	 explained	 that	 the	 right	
to	 appeal	 was	 set	 forth	 in	 Neb.	 rev.	 stat.	 §	 79-402	 (reissue	
1966),	which	provided	that	“‘any	person	adversely	affected	by	
the	changes	made	by	 the	county	superintendent	may	appeal	 to	
the	district	court	of	any	county	in	which	the	real	estate,	or	any	
part	 thereof,	 involved	 in	 the	 dispute	 is	 located.’”10	 We	 noted,	
however,	 that	 §	 79-402	 did	 not	 provide	 a	 method	 of	 appeal.	
We	explained	 that	 under	 §	25-1937,	 “where	 a	 statute	 provides	

	 6	 Crown Products Co. v. City of Ralston,	 253	 Neb.	 1,	 567	 N.W.2d	 294	
(1997).

	 7	 Id.
	 8	 see,	 McNally v. City of Omaha,	 273	 Neb.	 558,	 731	 N.W.2d	 573	 (2007);	

Douglas Cty. Bd. of Comrs. v. Civil Serv. Comm.,	263	Neb.	544,	641	N.W.2d	
55	(2002).

	 9	 Moser v. Turner,	180	Neb.	635,	144	N.W.2d	192	(1966).
10	 Id.	at	639,	144	N.W.2d	at	195	(emphasis	in	original).



for	 an	 appeal	 without	 setting	 forth	 the	 procedure	 therefor,	 the	
appeal	shall	be	the	same	as	appeals	from	county	court	to	district	
court	in	civil	actions.”11

We	also	acknowledged	that	“[t]his	court	has	repeatedly	held	
that	where	the	county	superintendents	of	schools	act	in	a	quasi-
judicial	capacity,	their	decisions	may	be	reviewed	under	section	
25-1901	 .	 .	 .	 by	 petition	 in	 error	 .	 .	 .	 .”12	We	 reconciled	 these	
two	procedures	for	acquiring	review	by	explaining:

there	 is	 nothing	 in	 section	 79-402	 .	 .	 .	 or	 in	 section	
25-1937	 .	 .	 .	 which	 purports	 to	 take	 away	 the	 right	 to	
proceed	 in	 error	 under	 section	25-1901	 .	 .	 .	 .	any	person	
adversely	affected	by	the	changes	made	by	a	county	super-
intendent	pursuant	 to	section	79-402	 .	 .	 .	may	proceed	by	
appeal	or	by	error	pursuant	to	section	25-1901	.	.	.	.13

thus,	 we	 concluded	 that	 although	 the	 county	 superintendents	
performed	 quasi-judicial	 acts,	 review	 of	 their	 decisions	 could	
be	 had	 by	 petition	 in	 error	 under	 §	 25-1901	 or	 by	 appeal	
under	§	25-1937.14

[1]	 Like	 the	 county	 superintendents	 in	 Moser,	 the	 board	 in	
the	 present	 case,	 in	 denying	 olmer’s	 application,	 was	 exercis-
ing	 judicial	 functions	 which	 decisions	 are	 generally	 reviewed	
through	 the	 filing	 of	 a	 petition	 in	 error.15	 but	 §	 23-114.01(5)	
clearly	 provides	 for	 a	 right	 of	 appeal	 to	 the	 district	 court	
from	 the	 board’s	 decision,	 without	 setting	 forth	 any	 procedure	
for	 prosecuting	 the	 appeal.	 therefore,	 the	 appeal	 procedure	
in	 §	 25-1937	 is	 also	 implicated.16	 and	 there	 is	 nothing	 in	
§	 23-114.01(5),	 or	 in	 §	 25-1937,	 that	 purports	 to	 remove	 the	
right	 to	 proceed	 in	 error	 under	 §	 25-1901.	 thus,	 we	 conclude	

11	 Id.
12	 Id.
13	 Id.	at	639-40,	144	N.W.2d	at	195.
14	 see,	also,	Nicholson v. Red Willow Cty. Sch. Dist. No. 0170,	270	Neb.	140,	

699	 N.W.2d	 25	 (2005);	 Richardson v. Board of Education,	 206	 Neb.	 18,	
290	N.W.2d	803	(1980);	Languis v. De Boer,	181	Neb.	32,	146	N.W.2d	750	
(1966).

15	 see	 South Maple Street Assn. v. Board of Adjustment,	 194	 Neb.	 118,	 230	
N.W.2d	471	(1975).

16	 see	Prucha v. Kahlandt,	260	Neb.	366,	618	N.W.2d	399	(2000).
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that	 under	 the	 circumstances	 presented	 here,	 olmer	 had	 the	
option	of	filing	either	a	petition	in	error	under	§	25-1901	or	an	
appeal	under	§	25-1937.

olmer,	 in	his	“petition	on	appeal”	 filed	 in	 the	district	court,	
specifically	 references	 §	 25-1937	 as	 his	 chosen	 method	 of	
appeal.	accordingly,	 the	district	court	erred	 in	 treating	olmer’s	
appeal	as	if	it	were	a	petition	in	error.

diStrict court haS JuriSdiction

Having	determined	 that	an	appeal	under	§	25-1937	 is	avail-
able	to	olmer	and	that	he	has	selected	this	mode	of	appeal,	the	
next	issue	that	we	must	address	is	whether	olmer	has	properly	
perfected	his	appeal	 to	 the	district	court.	section	25-1937	pro-
vides,	 in	 relevant	 part,	 that	 “the	 procedure	 for	 appeal	 to	 the	
district	court	 shall	be	 the	same	as	 for	appeals	 from	the	county	
court	 to	 the	district	court	 in	civil	actions.”	the	statute	govern-
ing	 the	 procedure	 for	 appeals	 from	 county	 court	 to	 district	
court	is	Neb.	rev.	stat.	§	25-2729	(Cum.	supp.	2006).	section	
25-2729(1)(a)	requires,	among	other	things,	that	in	order	to	per-
fect	an	appeal	from	the	county	court,	 the	appealing	party	must	
file	a	notice	of	appeal	with	the	clerk	of	the	county	court	within	
30	days	after	the	entry	of	the	judgment	or	final	order.

olmer	argues	that	he	has	complied	with	this	statute	by	filing,	
on	 November	 4,	 2005,	 a	 “Notice	 of	appeal”	 with	 the	 county	
commissioners	 of	 Madison	 County.	 Clearly,	 §	 25-2729(1)(a)	
was	 intended	 to	 apply	 to	 appeals	 from	 county	 court	 and,	 as	 a	
result,	 cannot	 be	 applied	 literally	 to	 the	 present	 case.17	 thus,	
an	 application	 of	 this	 statutory	 provision	 to	 the	 circumstances	
presented	 in	 this	case	will	be	drawn	by	analogy.	as	applicable	
here,	 §	 25-2729(1)(a),	 in	 essence,	 requires	 that	 the	 appealing	
party	file	a	notice	of	appeal	with	the	lower	tribunal	or	decision-
maker	within	30	days	after	entry	of	the	judgment.

the	 record	 establishes	 that	 olmer	 has	 complied	 with	 this	
requirement.	 the	 board	 issued	 its	 decision	 denying	 olmer’s	
application	 for	 a	 conditional	 use	 permit	 on	 october	 7,	 2005.	
olmer	 filed	 a	 “Notice	 of	 appeal”	 to	 the	 county	 commission-
ers	 that	 was	 file	 stamped	 by	 the	 Madison	 County	 clerk	 on	

17	 see	Stigge v. Graves,	213	Neb.	847,	332	N.W.2d	49	(1983).



November	 4,	 thus	 satisfying	 the	 30-day	 time	 requirement.	
the	 record	 further	 establishes	 that	 the	 other	 requirements	 for	
appeal	 to	 the	 district	 court	 were	 met.	 therefore,	 we	 conclude	
that	olmer	has	met	the	jurisdictional	requirements	for	filing	an	
appeal	to	the	district	court.

appellate Standard of review

Next,	 we	 must	 determine	 what	 standard	 of	 review	 we	 apply	
for	 our	 review	 of	 the	 district	 court’s	 decision.	 as	 already	
noted,	 olmer	 has	 chosen	 to	 appeal	 the	 board’s	 decision	 under	
§	25-1937,	which	requires	 that	 the	district	court	conduct	a	 trial	
“de	novo	upon	 the	 issues	made	up	by	 the	pleadings	 in	 the	dis-
trict	 court.”	 section	 25-1937	 further	 provides	 that	 “[a]ppeals	
from	the	district	court	to	the	Court	of	appeals	shall	be	taken	in	
the	 same	manner	provided	by	 law	 for	appeals	 from	 the	district	
court	 in	 civil	 cases.”	this	 language	 speaks	 to	 the	 “manner”	 of	
appeal,	but	does	not	provide	any	guidance	as	to	the	appropriate	
standard	of	review	to	be	used	by	an	appellate	court.

an	appeal	under	§	25-1937	 is	 comparable	 to	 the	manner	 in	
which	 appeals	 have	 previously	 been	 taken	 to	 a	 district	 court	
from	a	decision	of	a	small	claims	court.	and	in	those	cases,	we	
have	 held	 that	 when	 reviewing	 the	 decision	 of	 a	 district	 court	
that	 has	 conducted	 a	 trial	 de	 novo	 upon	 appeal	 from	 a	 small	
claims	court,	the	judgment	of	the	district	court	has	the	effect	of	
a	jury	verdict	and	should	not	be	set	aside	unless	clearly	wrong.18	
the	evidence	must	be	considered	in	the	light	most	favorable	to	
the	 successful	 party,	 with	 evidentiary	 conflicts	 being	 resolved	
in	favor	of	the	successful	party,	who	is	entitled	to	every	reason-
able	inference	that	may	be	drawn	from	the	evidence.19

because	 of	 the	 similarities	 between	 that	 procedure	 and	
an	 appeal	 under	 §	 25-1937—in	 particular,	 that	 both	 cases	
involve	the	district	court’s	conducting	a	trial	de	novo—we	con-
clude	 that	a	comparable	 standard	of	 review	should	be	applied.	
We	 know	 that	 the	 procedure	 for	 appeals	 from	 small	 claims	

18	 see,	Fuchser v. Jacobson,	205	Neb.	786,	290	N.W.2d	449	(1980); Reese v. 
Mayer,	198	Neb.	499,	253	N.W.2d	317	(1977).

19	 see	Reese v. Mayer, supra note	18.
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court	 has	 recently	 been	 changed,	 but	 that	 does	 not	 affect	 our	
	analysis	here.20

[2]	 We	 disagree	 with	 olmer’s	 suggestion	 that	 our	 review	
of	 the	 district	 court’s	 decision	 is	 de	 novo	 on	 the	 record,	 and	
to	 the	 extent	 In re Dissolution of School Dist. No. 2221	 holds	
otherwise,	 it	 is	 disapproved.	 It	 is	 apparent	 under	 §	 25-1937	
that	the	Legislature	intended	a	trial	de	novo	in	the	district	court	
for	 these	types	of	appeals.	Given	such	circumstances,	 in	deter-
mining	 our	 standard	 of	 review,	 we	 find	 no	 reason	 to	 deviate	
from	 the	 same	deferential	 standard	of	 review	 that	we	apply	 to	
appeals	from	the	district	court	 in	other	civil	 law	actions.	thus,	
we	conclude	that	when	a	decision	regarding	a	conditional	use	or	
special	exception	permit	 is	appealed	under	§	23-114.01(5)	and	
a	trial	is	held	de	novo	under	§	25-1937,	the	findings	of	the	dis-
trict	court	shall	have	the	effect	of	a	jury	verdict	and	the	court’s	
judgment	will	not	be	set	aside	by	an	appellate	court	unless	the	
court’s	factual	findings	are	clearly	erroneous	or	the	court	erred	
in	its	application	of	the	law.

because	olmer	was	entitled	to	a	trial	de	novo	under	§	25-1937,	
the	 district	 court	 erred	 in	 reviewing	 olmer’s	 appeal	 under	 the	
standard	of	review	applicable	for	error	proceedings.	the	district	
court	 also	 erred	 in	 refusing	 to	 consider	 the	 new	 facts	 and	 evi-
dence	presented	by	olmer	that	were	not	originally	in	the	record	
before	 the	board.	Given	our	deferential	 standard	of	 review	and	
the	 fact	 that	 we	 cannot,	 as	 a	 matter	 of	 law,	 determine	 whether	
olmer	 is	 entitled	 to	 a	 conditional	 use	 permit,	 we	 remand	 this	
cause	to	the	district	court	with	directions	to	hold	a	trial	de	novo	
under	§	25-1937	and	to	make	the	necessary	findings	of	fact	and	
conclusions	of	law.

We	acknowledge,	and	in	fact	encourage,	that	in	most	instances,	
a	 trial	 de	 novo	 in	 the	 district	 court	 may	 be	 had	 by	 way	 of	 a	
stipulated	 record,	 as	 sensibly	occurred	 in	 the	present	 case.	We	
also	 recognize	 the	potential	burden	 that	may	be	placed	on	dis-
trict	courts,	and	we	do	not	comment	on	the	wisdom	or	efficacy	
of	 having	 a	 trial	 de	 novo	 on	 an	 appeal	 from	 a	 decision	 of	 the	

20	 see	2008	Neb.	Laws,	L.b.	1014.
21	 In re Dissolution of School Dist. No. 22,	 216	 Neb.	 89,	 341	 N.W.2d	 918	

(1983).



county board regarding a conditional use or special exception 
permit. Nonetheless, we are not at liberty to ignore the clear 
mandate of § 23-114.01(5). If more efficient and effective pro-
cedures for review are to be implemented, the Legislature is the 
body that must make such a policy determination.

CONCLUSION
For the reasons discussed, we reverse the judgment of the 

district court and remand the cause with directions to conduct 
a trial de novo under § 25-1937.

ReveRsed and Remanded with diRections.
heavican, C.J., not participating.

edwaRd PoindexteR, aPPellant, v. 
RobeRt houston et al., aPPellees.

750 N.W.2d 688

Filed June 13, 2008.    No. S-07-089.

 1. Habeas Corpus: Appeal and Error. On appeal of a habeas petition, an appellate 
court reviews the trial court’s factual findings for clear error and its conclusions of 
law de novo.

 2. Habeas Corpus. Habeas corpus is a special civil proceeding providing a summary 
remedy to persons illegally detained.

 3. ____. A writ of habeas corpus challenges and tests the legality of a person’s deten-
tion, imprisonment, or custodial deprivation of liberty.

 4. Habeas Corpus: Proof. Habeas corpus requires the showing of legal cause, that 
is, that a person is detained illegally and is entitled to the benefits of the writ.

 5. Constitutional Law: Statutes. Both U.S. Const. art. I, § 10, and Neb. Const. art. 
I, § 16, provide that no ex post facto law may be passed.

 6. ____: ____. An ex post facto law applies to events that occurred before the 
law’s enactment.

 7. Statutes: Constitutional Law: Sentences. An ex post facto law disadvantages a 
defendant by creating or enhancing penalties that did not exist when the offense 
was committed.

 8. ____: ____: ____. An ex post facto analysis applies when a statutory amendment 
changes the punishment of a crime.

 9. Board of Pardons: Sentences: Probation and Parole. An inmate sentenced 
to life imprisonment for first degree murder is not eligible for parole until the 
Nebraska Board of Pardons commutes his or her sentence to a term of years.

10. Board of Pardons: Sentences. The Nebraska Board of Pardons has the unfettered 
discretion to grant or deny a commutation of a lawfully imposed sentence for any 
reason or for no reason at all.
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11. Sentences. The State has not created a liberty interest in sentence commutation 
other than the right to file an application for commutation.

Appeal from the district Court for Lancaster County: steven 
d. buRns, Judge. Affirmed.

edward Poindexter, pro se.

Jon Bruning, Attorney General, and Linda L. Willard for 
appellees.

heavican, C.J., wRight, connolly, geRRaRd, stePhan, 
mccoRmack, and milleR-leRman, JJ.

connolly, J.
I. SUMMArY

In 1971, a jury convicted edward Poindexter of first degree 
murder. The district court sentenced him to life imprisonment. 
He seeks a writ of habeas corpus. He claims the State should 
immediately release him because his mandatory release date 
was April 1988. The district court quashed the writ and dis-
missed the case. We conclude that Poindexter did not have a 
mandatory release date of April 1988. We hold that an inmate 
serving a life sentence for first degree murder must have his or 
her sentence commuted to a term of years before he or she is 
eligible for parole. Because the Nebraska Board of Pardons has 
not commuted Poindexter’s sentence, we affirm.

II. BACkGrOUNd
The record shows that the Nebraska Board of Parole has 

denied Poindexter parole several times. The record also shows 
that the Board of Pardons has denied Poindexter a commu-
tation hearing on at least two occasions—March 1987 and 
May 1993.

In May 2006, Poindexter petitioned for a writ of habeas 
corpus. In his petition, he requested that his “defacto [sic] 
mandatory minimum release date of April 17, 1988 be hon-
ored” and that he “be released immediately and unconditionally 
from imprisonment.” He alleged that his imprisonment after 
April 17, 1988, was unconstitutional. The Lancaster County 
district Court ordered robert Houston, director of Correctional 



Services for the State of Nebraska, to show cause why the writ 
of habeas corpus should not be issued. The State then moved 
to quash Poindexter’s petition. The court entered an order 
quashing the writ of habeas corpus and dismissing the case. 
Poindexter appeals.

III. ASSIGNMeNTS OF errOr
Poindexter assigns, restated and renumbered, that the district 

court erred by (1) sustaining the State’s motion to quash and 
failing to rule on his habeas corpus petition on its merits, (2) 
failing to find that the State erroneously claimed he was serv-
ing a “minimum life” sentence, (3) failing to find that he had 
a liberty interest in being paroled and discharged from parole 
by April 17, 1988, and (4) failing to find that the appellees 
conspired to violate his constitutional rights “when they created 
their own reasons to deny [him] parole that did not exist at the 
time of his conviction and sentencing.”

IV. STANdArd OF reVIeW
[1] On appeal of a habeas petition, we review the trial court’s 

factual findings for clear error and its conclusions of law 
de novo.1

V. ANALYSIS
[2-4] Habeas corpus is a special civil proceeding providing 

a summary remedy to persons illegally detained.2 A writ of 
habeas corpus challenges and tests the legality of a person’s 
detention, imprisonment, or custodial deprivation of liberty.3 
Habeas corpus requires the showing of legal cause, that is, that 
a person is detained illegally and is entitled to the benefits of 
the writ.4

 1 Anderson v. Houston, 274 Neb. 916, 744 N.W.2d 410 (2008).
 2 Tyler v. Houston, 273 Neb. 100, 728 N.W.2d 549 (2007).
 3 See id.
 4 Id.
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1. PoindexteR is not eligible foR PaRole until the boaRd of 
PaRdons commutes his sentence to a teRm of yeaRs

The first issue is whether Poindexter is, or has been, eligible 
for parole. The State contends that Poindexter’s sentence carries 
a minimum term of life and that, therefore, he is not eligible for 
parole until the Board of Pardons commutes his sentence to a 
term of years. But Poindexter contends that when he was sen-
tenced, the law did not require that his sentence be commuted 
before gaining parole eligibility. He argues he was eligible for 
parole “‘at any time.’”5 He asserts that applying any current 
statutes that are different from those in place when he was sen-
tenced would violate ex post facto principles.

[5-8] Both U.S. Const. art. I, § 10, and Neb. Const. art. I, 
§ 16, provide that no ex post facto law may be passed. An ex 
post facto law applies to events that occurred before the law’s 
enactment.6 It disadvantages a defendant by creating or enhanc-
ing penalties that did not exist when the offense was committed.7 
An ex post facto analysis applies when a statutory amendment 
changes the punishment of a crime.8

If Poindexter is correct that commutation is a prerequisite 
for parole eligibility under current statutes but was not required 
when he committed his offense, then we agree that requiring 
commutation under the current statutes could raise an ex post 
facto issue. But we conclude below that a commutation was 
required by statutes in effect when Poindexter committed the 
crime, just as it is required under the current statutes. ex post 
facto principles are not implicated.

(a) The Statutes in Place When Poindexter Committed His 
Offense require a Commutation Before 

He Is eligible for Parole
We first address whether the statutes in place in 1970 when 

Poindexter committed his offense required a commutation to 
a term of years before inmates sentenced to life imprisonment 

 5 reply brief for appellant at 8.
 6 See State v. Gales, 269 Neb. 443, 694 N.W.2d 124 (2005).
 7 See id.
 8 Id.



for first degree murder could be eligible for parole. In 1970, 
Neb. rev. Stat. § 83-1,110 (Cum. Supp. 1969) provided, in rele-
vant part: “(1) every committed offender shall be eligible for 
release on parole upon completion of his minimum term less 
reductions granted in accordance with this act, or, if there is no 
minimum, at any time.” Poindexter claims that his sentence did 
not have a minimum term because he was sentenced to prison 
“during life.” So, Poindexter argues that under the 1969 statute, 
he was eligible for parole “at any time” and that commutation 
was unnecessary.

We understand Poindexter’s argument to be that his sen-
tence had no minimum term because it was a flat sentence 
of life imprisonment rather than an indeterminate sentence. 
We disagree. 

In State v. McMillian9 and State v. Rhodes,10 we impliedly 
held that flat sentences do have minimum terms for purposes of 
the 1969 version of § 83-1,110. The appellants in those cases 
had received flat sentences of 5 years and 3 years respectively 
after pleading guilty. (In 1971, flat sentences were not con-
verted to indeterminate sentences by operation of law.11) The 
appellants believed their flat sentences made them ineligible 
for parole. They sought postconviction relief, arguing that their 
pleas were involuntary because the court did not advise them 
they would be ineligible for parole. We affirmed the denial of 
postconviction relief. We decided that under the 1969 statute, 
“the [appellants] are eligible for release on parole upon comple-
tion of their minimum terms less reductions.”12

Although the sentences in McMillian and Rhodes were flat 
sentences, we applied the 1969 version of § 83-1,110 to decide 
that the appellants were eligible for parole upon completion 
of their sentences less reductions granted to them. In other 
words, when a court imposed a flat sentence, we interpreted the 

 9 State v. McMillian, 186 Neb. 784, 186 N.W.2d 481 (1971).
10 State v. Rhodes, 187 Neb. 332, 190 N.W.2d 623 (1971).
11 Compare Neb. rev. Stat. § 83-1,105 (reissue 1971), with Neb. rev. Stat. 

§§ 83-1,105.01(2) and 29-2204(1)(B) (Cum. Supp. 2006).
12 McMillian, supra note 9, 186 Neb. at 785, 186 N.W.2d at 482. Accord 

Rhodes, supra note 10.
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 defendant’s “minimum term” to mean the flat sentence imposed 
by the court. Thus, contrary to Poindexter’s argument, a flat 
sentence did have a minimum term under the 1969 statute. In 
Poindexter’s case, his sentence of life is the “minimum term” 
of his flat sentence. Under the 1969 version of § 83-1,110, 
Poindexter is parole eligible “upon completion of his [life 
imprisonment] term less reductions granted,” and not “at any 
time” as he suggests.

Poindexter’s life sentence is indefinite.13 It is impossible 
to determine the number of years that Poindexter may live in 
serving his life sentence. His sentence has no term of years 
from which reductions can be taken.14 We conclude that under 
§ 83-1,110 (Cum. Supp. 1969), Poindexter is not eligible for 
parole until the Board of Pardons commutes his life sentence to 
a term of years.

(b) Current Statutes require a Commutation 
Before Poindexter Is eligible for Parole

We next compare Poindexter’s parole eligibility under the 
current version of § 83-1,110,15 which provides in pertinent part: 
“(1) every committed offender shall be eligible for parole when 
the offender has served one-half the minimum term of his or her 
sentence . . . .” Like the 1969 statute, parole eligibility under 
the current version of § 83-1,110 depends on the offender’s 
 minimum term.

Having decided that Poindexter’s minimum term is his life 
sentence, Poindexter is eligible for parole under the current 
statute once he has served one-half his life sentence. Because 
the sentence is indefinite, it is impossible to determine when 
Poindexter will have served one-half his life sentence. We con-
clude that under § 83-1,110 (Cum. Supp. 2006), Poindexter is 
not eligible for parole until the Board of Pardons commutes his 
life sentence to a term of years.16

13 See State v. Lynch, 215 Neb. 528, 340 N.W.2d 128 (1983).
14 See id.
15 See § 83-1,110 (Cum. Supp. 2006).
16 See, also, Ditter v. Nebraska Bd. of Parole, 11 Neb. App. 473, 655 N.W.2d 

43 (2002).



(c) Summary of Commutation Issue
[9] We conclude that both the 1969 version and the current 

version of § 83-1,110 require commutation to a term of years 
before inmates sentenced to life imprisonment for first degree 
murder are eligible for parole. Therefore, no ex post facto issue 
is raised by our decision that Poindexter is not eligible for 
parole until the Board of Pardons commutes his sentence to a 
term of years.

[10] The Board of Pardons has the unfettered discretion to 
grant or deny a commutation of a lawfully imposed sentence for 
any reason or for no reason at all.17 The record shows that the 
Board of Pardons denied Poindexter a commutation hearing in 
March 1987 and again in May 1993. Because Poindexter has not 
yet received a commutation of his sentence to a term of years, 
he is not yet eligible for parole.

2. PoindexteR did not have a libeRty inteRest in 
commutation oR a mandatoRy Release 

date of aPRil 17, 1988
Poindexter contends that he had a “defacto [sic] mandatory 

release date of no later than . . . April 17, 1988.”18 He claims that 
he had a liberty interest in being released no later than that date. 
As evidence of this alleged liberty interest, he cites letters in the 
record and a self-created study showing the times other inmates 
with life sentences served before they were released on parole.

The letters, dating from the 1980’s, were sent by the Secretary 
of State, the department of Correctional Services, and the 
Board of Pardons. The letters explain that the average length 
of time served on a life sentence before the Board of Parole 
recommended a commutation to the Board of Pardons was 17 
or 18 years.

Poindexter’s study lists 22 Nebraska inmates who received 
life sentences for first degree murder and were later released 
on discretionary parole after their sentences were commuted. 
The inmates on Poindexter’s list were sentenced between 1955 

17 See, State v. Marrs, 272 Neb. 573, 723 N.W.2d 499 (2006); Otey v. State, 
240 Neb. 813, 485 N.W.2d 153 (1992).

18 Brief for appellant at 22.
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and 1974 and were released on discretionary parole by 1992. 
Poindexter calculated the “Mean Time Served” by these inmates 
before they were released on discretionary parole. According to 
Poindexter, the inmates served an average of 18.45 years before 
being released.

Poindexter relies on the 17- to 18-year averages in the letters 
and his study. By adding 17 years to his sentence date, April 17, 
1971, he concludes that he had a liberty interest in his “defacto 
[sic] mandatory release date” of April 17, 1988. We understand 
Poindexter’s argument to be that because other life inmates 
received commutations to terms of years and were released on 
parole after serving an average of 17 or 18 years, he had a lib-
erty interest in similarly being released after 17 years. Because 
such a release would necessarily require a prior commutation,19 
we believe the more precise issue is whether Poindexter had 
a liberty interest in having his sentence commuted so that he 
could be eligible for parole after serving about 17 years, like the 
inmates in his study.

The U.S. Supreme Court has stated that “[t]here is no consti-
tutional or inherent right of a convicted person to be condition-
ally released before the expiration of a valid sentence.”20 The 
Court later applied this principle in a case involving commuta-
tion of life sentences, concluding that “an inmate has ‘no consti-
tutional or inherent right’ to commutation of his sentence.”21

Although an inmate has no constitutional or inherent right to 
commutation, we recognize that a state may under certain cir-
cumstances create a liberty interest that is subject to due process 
protection.22 But such circumstances are not present here.

We have previously held that neither the Nebraska 
Constitution nor Nebraska’s statutes create a liberty interest in 

19 See discussion supra Part V.1(a) through (c).
20 Greenholtz v. Nebraska Penal Inmates, 442 U.S. 1, 7, 99 S. Ct. 2100, 60 L. 

ed. 2d 668 (1979).
21 Connecticut Board of Pardons v. Dumschat, 452 U.S. 458, 464, 101 S. Ct. 

2460, 69 L. ed. 2d 158 (1981).
22 See Sandin v. Conner, 515 U.S. 472, 115 S. Ct. 2293, 132 L. ed. 2d 418 

(1995). See, also, Greenholtz, supra note 20.



commutation hearings other than the right to file an application 
for commutation.23

Nor did the Board of Pardons’ commutation of sentences 
for the inmates in Poindexter’s study create a protected liberty 
interest in commutation. The U.S. Supreme Court rejected a 
similar argument that a pardons board’s practice of granting 
commutations to most life inmates created a protectable liberty 
interest.24 There, the Connecticut Board of Pardons had granted 
about three-fourths of the applications for commutation of life 
sentences. Other life inmates, whose commutations had been 
denied, argued that the board’s practice was sufficient to create 
a protectable liberty interest in commutation. The Court dis-
agreed, concluding that a liberty interest could not be created 
simply by past actions of the pardons board:

A constitutional entitlement cannot “be created—as if by 
estoppel—merely because a wholly and expressly discre-
tionary state privilege has been granted generously in the 
past.” . . . No matter how frequently a particular form of 
clemency has been granted, the statistical probabilities 
standing alone generate no constitutional protections; a 
contrary conclusion would trivialize the Constitution.25

This reasoning applies here. As mentioned, the Board of 
Pardons has the unfettered discretion to grant or deny a com-
mutation of a lawfully imposed sentence for any reason or for 
no reason at all.26 That the Board of Pardons has exercised this 
discretionary authority and granted commutations for other life 
inmates after they served, on average, 17 or 18 years does not 
create a protectable liberty interest.

[11] We reaffirm our previous conclusion that the State has 
not created a liberty interest in sentence commutation other than 
the right to file an application for commutation.27 Therefore, 

23 See Otey, supra note 17. See, also, Dumschat, supra note 21.
24 Dumschat, supra note 21.
25 Dumschat, supra note 21, 452 U.S. at 465 (emphasis in original) (citation 

omitted).
26 See, Marrs, supra note 17; Otey, supra note 17.
27 See Otey, supra note 17.
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Poindexter did not have a liberty interest in having his sentence 
commuted for an April 17, 1988, release. His argument that 
April 17, 1988, was his “defacto [sic] mandatory release date” 
is without merit.

3. PoindexteR’s additional assignments of 
eRRoR aRe without meRit

We have considered Poindexter’s remaining assignments of 
error, and we conclude they are without merit.

VI. CONCLUSION
We conclude that under both the statutes in place when 

Poindexter committed his crime and the current statutes, 
Poindexter is not eligible for parole until the Board of Pardons 
commutes his life sentence to a term of years. We further con-
clude that Poindexter did not have a liberty interest in having 
his sentence commuted to obtain an April 17, 1988, release. The 
district court did not err in quashing the writ of habeas corpus 
and dismissing Poindexter’s case.

affiRmed.

county of hitchcock, nebRaska, a Political subdivision of 
the state of nebRaska, aPPellant, v. william m. baRgeR, 

also known as bill baRgeR, et al., aPPellees.
750 N.W.2d 357

Filed June 13, 2008.    No. S-07-105.

 1. Summary Judgment. Summary judgment is proper when the pleadings and evi-
dence admitted at the hearing disclose no genuine issue regarding any material fact 
or the ultimate inferences that may be drawn from those facts and that the moving 
party is entitled to judgment as a matter of law.

 2. Summary Judgment: Appeal and Error. In reviewing a summary judgment, an 
appellate court views the evidence in the light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of all reasonable 
inferences deducible from the evidence.

 3. Judgments: Appeal and Error. An appellate court reviews questions of law inde-
pendently of the lower court’s conclusion.

 4. Actions: Foreclosure: Liens: Real Estate: Tax Sale: Time. Under Neb. rev. Stat. 
§ 77-1902 (reissue 2003), an action to foreclose a lien for taxes represented by a 



tax sale certificate shall only be brought within 6 months after the expiration of 3 
years from the date of sale of any real estate for taxes or special assessments.

 5. Bankruptcy: Service of Process: Notice: Time. Neb. rev. Stat. § 25-510.02(2) 
(reissue 1995) is not relevant to whether a county is properly served with a bank-
ruptcy dismissal notice for purposes of determining whether the 30-day period in 
11 U.S.C. § 108(c)(2) (2000) is triggered.

 6. Bankruptcy: Notice: Time. When deciding whether purported notice of a bank-
ruptcy dismissal is sufficient to trigger the 30-day time limit in 11 U.S.C. 
§ 108(c)(2) (2000), a court should determine whether the notice was reasonably 
calculated to apprise the claimant that the stay terminated or expired.

Appeal from the district Court for Hitchcock County: david 
uRbom, Judge. Affirmed.

d. eugene Garner, Hitchcock County Attorney, for appellant.

George G. Vinton for appellees William M. Barger and 
randee L. Barger.

heavican, C.J., wRight, connolly, geRRaRd, stePhan, 
mccoRmack, and milleR-leRman, JJ.

connolly, J.
County of Hitchcock, Nebraska (the County), brought this 

action to foreclose two tax sale certificates issued for delinquent 
taxes on real estate owned by William M. Barger and randee 
L. Barger. After the Hitchcock County treasurer issued the 
certificates to the County, but before the County petitioned for 
foreclosure, the Bargers filed for chapter 13 bankruptcy. Under 
11 U.S.C. § 362(a) (2000), the County was automatically stayed 
from enforcing its liens when the Bargers filed their bankruptcy 
petition. Under 11 U.S.C. § 108(c) (2000), the County had 30 
days after receiving notice of the bankruptcy dismissal to file 
its petition in foreclosure. The Bargers argued that the County 
failed to timely file its petition. The district court agreed and 
granted the Bargers’ motion for summary judgment.

The issue is, When did the County receive notice of the bank-
ruptcy dismissal? The Bargers argue that the County received 
notice when the bankruptcy court sent notice to the County 
treasurer in March 2002. The County argues the treasurer was 
not the proper party to receive notice. The County contends that 
it did not receive notice until June 2002 when the Hitchcock 
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County Board of Commissioners received a letter from William 
Barger notifying the board of the bankruptcy dismissal. Because 
the notice to the treasurer was reasonably calculated to apprise 
the County that the bankruptcy court had dismissed the Bargers’ 
case, we affirm.

I. BACkGrOUNd
On July 27, 1998, the County treasurer issued to the County 

tax sale certificate No. 13-98 for delinquent taxes on real 
estate owned by the Bargers. This certificate covered property 
described as the west half of Section 9, Township 4 North, range 
32 West of the 6th P.M., Hitchcock County. On October 1, the 
treasurer issued to the County tax sale certificate No. 35-98 for 
delinquent taxes on other real estate the Bargers owned. This 
certificate covered property described as the northeast quarter 
of Section 8, Township 4 North, range 32 West of the 6th P.M., 
Hitchcock County.

In december 2001, before the County petitioned to foreclose 
the tax certificates, the Bargers filed for chapter 13 bankruptcy. 
The U.S. Bankruptcy Court for the district of Nebraska dis-
missed the bankruptcy case in March 2002. The record reflects 
that on March 22, the bankruptcy court served a notice of dis-
missal by first class mail on “Hitchcock County Treasurer, P.O. 
Box 218, Trenton, Ne 69044-0218.” The record also contains 
William Barger’s affidavit. The affidavit states that in “mid-
June, 2002,” he sent a certified letter to the board of commis-
sioners verifying that the notice of dismissal had been received. 
The minutes of the July 1, 2002, board of commissioners meet-
ing “acknowledged receipt of a ‘Notice of dismissal of Chapter 
13 Bankruptcy’ from William M. Barger, delivered by certified 
mail on June 13, 2002.”

On July 15, 2002, the County filed its petition to foreclose 
on tax certificates Nos. 13-98 and 35-98. In their answer, 
the Bargers alleged that the certificates were void because 
the County failed to timely file the petition within the time-
frame required under Neb. rev. Stat. § 77-1902 (reissue 
2003), as extended by 11 U.S.C. § 108(c). The Bargers moved 
for summary judgment, which the district court granted. The 
County appeals.



II. ASSIGNMeNTS OF errOr
The County assigns, restated and consolidated, that the dis-

trict court erred in deciding the County’s petition was untimely 
and in sustaining the Bargers’ motion for summary judgment.

III. STANdArd OF reVIeW
[1,2] Summary judgment is proper when the pleadings and 

evidence admitted at the hearing disclose no genuine issue 
regarding any material fact or the ultimate inferences that may 
be drawn from those facts and that the moving party is entitled 
to judgment as a matter of law.1 In reviewing a summary judg-
ment, we view the evidence in the light most favorable to the 
party against whom the judgment is granted and give such 
party the benefit of all reasonable inferences deducible from 
the evidence.2

[3] We review questions of law independently of the lower 
court’s conclusion.3

IV. ANALYSIS

1. time foR filing an action to foReclose taxes 
undeR nebRaska law

[4] Under § 77-1902, an action to foreclose a lien for taxes 
represented by a tax sale certificate “shall only be brought 
within six months after the expiration of three years from the 
date of sale of any real estate for taxes or special assessments.” 
Here, the treasurer issued certificate No. 13-98 to the County 
on July 27, 1998. The certificate expired on July 27, 2001. 
Under § 77-1902, the County had until 6 months later, January 
27, 2002, to file its foreclosure petition on No. 13-98. The 
treasurer issued certificate No. 35-98 to the County on October 
1, 1998. That certificate expired on October 1, 2001. Applying 
§ 77-1902, the County had 6 months, until April 1, 2002, to file 
its foreclosure petition on No. 35-98. But the Bargers’ filing for 
bankruptcy affected these time limits.

 1 Erickson v. U-Haul Internat., 274 Neb. 236, 738 N.W.2d 453 (2007).
 2 Id.
 3 See id.
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2. the baRgeRs’ filing foR bankRuPtcy extended the time in 
which the county had to file the foReclosuRe Petitions

The Bargers filed for bankruptcy in december 2001, trigger-
ing the automatic stay under 11 U.S.C. § 362(a). As a result, the 
County was unable to commence the actions to foreclose the tax 
liens. The stay continued until the bankruptcy court dismissed 
the Bargers’ case on March 18, 2002. Under § 77-1902, the 
time for filing the foreclosure petition on No. 13-98 expired on 
January 27, during the automatic stay. The time for filing the 
petition on No. 35-98 expired on April 1, about 14 days after 
the stay terminated.

The bankruptcy code offers protection for claimants whose 
claims might otherwise expire during the pendency of a bank-
ruptcy stay or before, or within a short time after, the claimant 
learns of the stay’s termination. 11 U.S.C. § 108(c) provides, in 
relevant part:

except as provided in section 524 of this title, if applicable 
nonbankruptcy law . . . fixes a period for commencing or 
continuing a civil action in a court other than a bankruptcy 
court on a claim against the debtor . . . and such period 
has not expired before the date of the filing of the petition, 
then such period does not expire until the later of—

(1) the end of such period, including any suspension of 
such period occurring on or after the commencement of 
the case; or

(2) 30 days after notice of the termination or expira-
tion of the stay under section 362 . . . with respect to 
such claim.

When § 108(c) applies, “any time deadline for commencing 
and continuing the action is extended to 30 days after notice of 
termination of the stay, if the deadline would have occurred on 
an earlier date.”4 As mentioned, under § 77-1902, the period for 
filing the petition on No. 13-98 expired on January 27, 2002, 
before the stay terminated. The period for filing the petition 
on No. 35-98 expired on April 1, 2002, 14 days after the stay 
terminated. Therefore, January 27 and April 1 are the relevant 
dates for § 108(c)(1). Both dates occurred before the deadline 

 4 2 Collier on Bankruptcy ¶ 108.04 at 108-13 (rev. 15th ed. 2008).



described in § 108(c)(2), so the extension in § 108(c)(2) applies. 
Under § 108(c)(2), the County had 30 days following notice of 
the stay’s termination to file the foreclosure petition for Nos. 
13-98 and 35-98. Therefore, in deciding if the County’s petition 
was timely, we must determine when the County received notice 
of the bankruptcy dismissal.

3. the county Received notice of the bankRuPtcy 
dismissal in maRch 2002

(a) To Trigger the 30-day Limit in § 108(c)(2), Notice Must Be 
reasonably Calculated to Apprise the Claimant 

That the Stay Has Terminated or expired
The County filed its foreclosure petition on July 15, 2002. 

The issue is whether July 15 was within 30 days of the County’s 
receiving notice that the bankruptcy court had dismissed the 
Bargers’ bankruptcy. The parties disagree about when the County 
received that notice. The Bargers contend that the County 
received notice when the bankruptcy court sent notice of the dis-
missal to the County treasurer in March. The County contends 
that it did not receive notice of dismissal when the treasurer 
received notice because the treasurer was not the proper party to 
receive the notice. Instead, the County contends that it did not 
receive notice until it received a letter from William Barger on 
June 13. Because July 13 fell on a Saturday, the County argues 
that the petition was timely filed Monday, July 15.

[5] The County relies on Neb. rev. Stat. § 25-510.02(2) 
(reissue 1995) to argue that the proper party to receive notice 
was the Hitchcock County clerk or chief executive officer. 
Section 25-510.02(2) provides, “Any county . . . of this state 
may be served by personal, residence, or certified mail service 
upon the chief executive officer, or clerk.” The County’s reli-
ance on this section is misplaced. Section 25-510.02(2) falls 
within chapter 25, article 5, which is entitled “Commencement 
of Actions; Process.” The statute is relevant for determining how 
to serve a county when commencing an action involving the 
county—service of process. But the County was not served with 
notice of the bankruptcy dismissal for purposes of commenc-
ing an action involving the County. Therefore, § 25-510.02(2) 
is irrelevant.
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The County also argues that the County, acting by and through 
its board, was the “‘holder’” of Nos. 13-98 and 35-98 and was 
the “‘creditor’” for purposes of the bankruptcy proceeding.5 
Thus, according to the County, the board was the proper entity 
to receive notice of the bankruptcy dismissal, and the board did 
not receive notice until June 13, 2002.

[6] The Bargers argue that under a due process analysis, the 
proper standard for determining whether notice to the treasurer 
put the County on notice is whether that notice was “reasonably 
calculated” to apprise the County of the bankruptcy dismissal.6 
Generally, due process requires notice “reasonably calculated 
. . . to apprise interested parties of the pendency of the action 
and afford them an opportunity to present their objections.”7 
Although we do not engage in a due process analysis here, we 
conclude that the “reasonably calculated” standard should apply 
when deciding whether purported notice is sufficient to trigger 
the 30-day time limit in § 108(c)(2).

The “reasonably calculated” standard helps further the pur-
pose of § 108(c). Section 108(c) protects claimants by prevent-
ing a debtor from strategically filing for bankruptcy to shorten 
a limitations period and using the expiration of the limitations 
period as a defense.8 But once a claimant receives proper notice 
that the stay has expired or terminated, that party has only 30 
days under § 108(c)(2) to commence or continue an action. We 
believe the protection offered by § 108(c) would be undermined 
if the 30-day limit could be triggered by something less than 
notice reasonably calculated to apprise the claimant that the stay 
had terminated or expired. Therefore, we will consider whether 
notice to the treasurer was reasonably calculated to apprise the 
County that the automatic stay had terminated.

 5 Brief for appellant at 14.
 6 Brief for appellees William Barger and randee Barger at 8.
 7 Mullane v. Central Hanover Tr. Co., 339 U.S. 306, 314, 70 S. Ct. 652, 94 L. 

ed. 865 (1950). See, also, In re Estate of Seidler, 241 Neb. 402, 490 N.W.2d 
453 (1992).

 8 See National Bank of Commerce v. Ham, 256 Neb. 679, 592 N.W.2d 477 
(1999).



(b) Notice to the Treasurer Was reasonably Calculated to 
Apprise the County That the Automatic 

Stay Had Terminated
Another case addressing sufficiency of notice to an entity 

within a county system is In re Riverchase Apartments, L.P.9 
There, a county argued that it was not bound by the terms of a 
confirmed reorganization plan because it did not receive notice 
of the bankruptcy case until after the confirmation. Notice of 
the events leading up to the confirmation was sent to the county 
clerk’s address. The county argued that the proper address 
for service of process was that of the county judge or county 
attorney. The issue was whether notice to the county clerk was 
reasonably calculated to apprise the county of the pendency of 
the bankruptcy. The court concluded that it was. According to 
the court, once the clerk received notice, “delivery to the appro-
priate person within the County system was the responsibility 
of the . . . Clerk’s Office.”10 The court noted, “‘A creditor may 
cho[o]se to organize its business by dividing activities into vari-
ous departments, [but] it may not use that method of operation 
as a shield against notice properly sent to the creditor in its 
name and place of business.’”11

We find this reasoning persuasive, given the treasurer’s duties 
regarding tax sale certificates. For instance, the treasurer issues 
the tax sale certificates.12 The treasurer also keeps a sale book in 
which the details of the certificates are recorded.13 Most impor-
tant, when the county board is the purchaser, as it was here, the 
treasurer retains custody of the certificate.14 And in such cases, 
the treasurer may assign the certificate to any person wishing to 
buy the certificate.15 Clearly, the treasurer has many responsi-
bilities relating to the tax sale certificates.

 9 In re Riverchase Apartments, L.P., 184 B.r. 35 (M.d. Tenn. 1993).
10 Id. at 40.
11 Id., quoting In re Worthing, 24 B.r. 774 (d. Conn. 1982).
12 Neb. rev. Stat. §§ 77-1809 and 77-1818 (reissue 2003).
13 Neb. rev. Stat. § 77-1812 (reissue 2003).
14 § 77-1809.
15 Id.
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Here, the bankruptcy dismissal notice was pertinent to the 
County’s foreclosure actions: In effect, the notice announced 
the termination of the stay that had prevented the County from 
initiating the foreclosure of its tax sale certificates. We believe 
it is reasonable to conclude that once the treasurer received the 
dismissal notice, the treasurer had a responsibility to deliver 
the notice to the appropriate entity within the county system. 
Therefore, notice to the treasurer was reasonably calculated to 
apprise the board that the bankruptcy court had dismissed the 
case and that the County could initiate its foreclosure action.

In passing, we note that had a party other than the county 
acquired the tax sale certificates, notice to the treasurer would 
not have met the “reasonably calculated” standard. The linchpin 
of our analysis is that the treasurer retained the certificates 
issued to the County and the relevant parties here are all entities 
within the county system. It is not unreasonable to expect the 
treasurer to forward the notice to the proper entity within the 
county system. Moreover, the treasurer’s office was the central 
clearinghouse for the tax sale certificates.

We conclude that the bankruptcy dismissal notice sent to the 
treasurer was reasonably calculated to apprise the County that 
the automatic stay was terminated. Therefore, we find that for 
purposes of § 108(c)(2), the County received notice of the stay’s 
termination in March 2002, when the bankruptcy court sent the 
dismissal notice to the treasurer.

4. the county’s foReclosuRe Petition was untimely

Under § 108(c)(2), the County had 30 days after notice of 
the automatic stay’s termination to file its foreclosure petition. 
The County received notice in March 2002 but did not file the 
petition until July 2002. Therefore, the County’s foreclosure 
petition was untimely. Thus, the district court did not err in 
granting summary judgment for the Bargers and dismissing the 
County’s petition.

V. CONCLUSION
We conclude that notice to the treasurer regarding the bank-

ruptcy dismissal was notice reasonably calculated to apprise 
the County of the automatic stay’s termination. Therefore, for 



purposes of § 108(c)(2), the County received notice of the stay’s 
termination in March 2002. Under § 108(c)(2), the County had 
30 days to file its foreclosure petition, but the County did not 
file the petition until July 2002. Thus, the County’s petition was 
untimely. The district court did not err in granting the Bargers’ 
motion for summary judgment.

affiRmed.
heavican, C.J., not participating in the decision.
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 1. Disciplinary Proceedings. A proceeding to discipline an attorney is a trial de novo 
on the record.

 2. Disciplinary Proceedings: Proof. To sustain a charge in a disciplinary pro-
ceeding against an attorney, a charge must be supported by clear and convinc-
ing evidence.

 3. Disciplinary Proceedings. Violation of a disciplinary rule concerning the practice 
of law is a ground for discipline.

 4. Disciplinary Proceedings: Appeal and Error. When no exceptions to the ref-
eree’s findings of fact are filed by either party in an attorney discipline proceeding, 
the Nebraska Supreme Court may, in its discretion, consider the referee’s findings 
final and conclusive.

 5. Disciplinary Proceedings. The basic issues in a disciplinary proceeding against an 
attorney are whether discipline should be imposed and, if so, the type of discipline 
appropriate under the circumstances.

 6. ____. each attorney discipline case must be evaluated individually in light of its 
particular facts and circumstances.

 7. ____. For purposes of determining the proper discipline of an attorney, the 
Nebraska Supreme Court considers the attorney’s acts both underlying the events 
of the case and throughout the proceeding. The determination of an appropriate 
penalty to be imposed on an attorney in a disciplinary proceeding also requires the 
consideration of any aggravating or mitigating factors.

Original action. Judgment of suspension.

kent L. Frobish, Assistant Counsel for discipline, for 
 relator.
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William L. Switzer, Jr., pro se.

heavican, C.J., wRight, connolly, geRRaRd, stePhan, and 
milleR-leRman, JJ.

PeR cuRiam.
INTrOdUCTION

The office of the Counsel for discipline of the Nebraska 
Supreme Court filed formal charges against respondent, William 
L. Switzer, Jr. After a formal hearing, the referee concluded that 
Switzer had violated the Code of Professional responsibility, 
the Nebraska rules of Professional Conduct, this court’s disci-
plinary rules, and his oath of office as an attorney, and recom-
mended a suspension of 1 year. While we adopt the findings of 
the referee, we do not accept the discipline recommended by the 
referee. We instead impose discipline as indicated below.

FACTS
On February 22, 2007, formal charges were filed by the 

office of the Counsel for discipline against Switzer, alleg-
ing that Switzer had violated the following provisions of the 
Code of Professional responsibility: Canon 1, dr 1-102(A)(1) 
(violating disciplinary rule), dr 1-102(A)(4) (engaging in con-
duct involving dishonesty, fraud, deceit, or misrepresentation), 
dr 1-102(A)(5) (engaging in conduct prejudicial to adminis-
tration of justice), and dr 1-102(A)(6) (engaging in any other 
conduct adversely reflecting upon his fitness to practice law); 
Canon 6, dr 6-101(A)(3) (neglecting legal matter entrusted to 
him); Canon 7, dr 7-101(A)(2) (failing to carry out contract 
of employment) and dr 7-101(A)(3) (prejudicing or dam-
aging his client during course of professional relationship); 
dr 7-102(A)(3) (concealing or knowingly failing to disclose 
that which lawyer is required by law to reveal); Canon 9, 
dr 9-102(A)(1) and (2) (failing to preserve identity of client 
funds), dr 9-102(B)(3) (failing to maintain complete record 
of client funds and to render appropriate accounting), and 
dr 9-102(B)(4) (failing to promptly pay or deliver client funds 
to client). The formal charges also alleged that Switzer violated 
the following provisions of Neb. Ct. r. of Prof. Cond. (rev. 
2005): rule 8.4(a) (violating or attempting to violate Nebraska 



rules of Professional Conduct), 8.4(c) (engaging in conduct 
involving dishonesty, fraud, deceit, or misrepresentation), and 
8.4(d) (engaging in conduct prejudicial to administration of jus-
tice), as well as his oath of office as an attorney.1 In his answer, 
Switzer disputed these allegations.

A referee’s hearing was held on August 30, 2007. Switzer, 
acting pro se, testified at the hearing. In addition, 42 exhibits 
were introduced. The record in this case reveals the following 
facts: Switzer was retained on or about March 23, 2005, by Lori 
Carney and Charles daubs. The next day, March 24, Carney 
sent to Switzer a check for $500 as an advance fee payment. 
Switzer agreed to draw up and file the necessary paperwork to 
have Carney and daubs appointed as coguardians and coconser-
vators for their mother, Marion daubs (Marion).

Meanwhile, on March 31, 2005, unbeknownst to Carney and 
daubs, Marion signed a power of attorney naming Mark Milone 
as her attorney in fact. Previously, Carney had held Marion’s 
power of attorney. Marion had a stroke on April 2, which appar-
ently gave effect to the power of attorney.

Milone notified Carney on April 4, 2005, that her appoint-
ment had been revoked and that he now held Marion’s power 
of attorney. On April 8, Milone notified Switzer by letter of 
Milone’s appointment. In that letter, Milone indicated that 
he was aware that Switzer had been retained to commence a 
guardianship-conservatorship action. Milone requested that he 
be notified of the commencement of any such action.

On April 11, 2005, Carney and daubs met with Switzer 
regarding the guardianship-conservatorship. Carney testified that 
as of that date, Switzer was aware that Milone held Marion’s 
power of attorney. On April 12, Switzer filed an ex parte emer-
gency petition for appointment of temporary coguardians and 
coconservators. This petition failed to list Milone as an inter-
ested party, nor was the judge notified of the power of attorney 
held by Milone. The petition was granted.

When Milone learned that the petition was filed and granted, 
he filed a petition to terminate the temporary coguardianship 
and coconservatorship. That petition was granted on April 15, 

 1 See Neb. rev. Stat. § 7-104 (reissue 1997).
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2005. Switzer was notified that same day that the guardianship-
 conservatorship had been terminated; he failed to notify 
Carney or daubs. Carney was notified of the termination on 
April 19.

Subsequent to this notification, Carney and daubs unsuc-
cessfully attempted to contact Switzer on at least four separate 
occasions. Carney testified that in one instance, she waited on 
the telephone line for an hour to allow Switzer to talk with her 
when he was free. At the hearing before the referee, Switzer 
acknowledged that he failed Carney and daubs, stating that he 
“did not do what [he] was supposed to do” and that he realized 
that he “absolutely” should have communicated with them bet-
ter than he did.

On May 3, 2005, daubs wrote to Switzer to terminate the 
attorney-client relationship. In his letter, daubs requested an 
accounting of services rendered, as well as the return of the 
unused portion of the $500 retainer. According to evidence 
presented at the hearing, an accounting was never provided 
nor did Switzer produce any evidence regarding any portion of 
the retainer.

Carney and daubs then retained new counsel. On May 5, 
2005, this counsel contacted Switzer and requested a copy of 
the file. Such was never provided to new counsel.

On december 13, 2005, the Counsel for discipline received 
a letter from Carney regarding Switzer’s representation. The 
Counsel for discipline forwarded the letter to Switzer for 
his response. On January 10, 2006, Switzer responded to the 
letter, noting that the file was in storage, but that he would 
have it retrieved. In the letter, Switzer indicated the fact that 
Milone held Marion’s power of attorney was never communi-
cated to him. Switzer did not address his failure to communicate 
with Carney and daubs after the guardianship-conservatorship 
was terminated.

despite indicating that he would respond further once the file 
had been retrieved, and despite the fact that additional letters 
were sent to him from the Counsel for discipline on February 
22 and March 22, 2006, no additional response was received. 
The matter was upgraded to a formal grievance on April 13; 
Switzer’s response was received on April 18.



The April 18, 2006, response read in full: “I have received 
your packet of documents and enclose in response my copies 
of letters to you. The last letter was dated March 30, 2006. I 
believe that I have responded to your inquiries. Please let me 
know if you need further information.”

enclosed with this letter was a letter dated March 30, 2006, 
addressed to the Counsel for discipline. The letter stated in 
part that “[e]nclosed is a copy of the letter mentioned in my 
last communication to you.” enclosed was a letter from Carney 
and daubs’ new counsel requesting the file—Switzer had indi-
cated in his January 10 letter that he would forward this letter. 
However, the Counsel for discipline denied receiving any com-
munication from Switzer dated March 30, 2006. In response to 
a question by the referee with regard to the March 30 and April 
18 correspondence, Switzer admitted that the March 30 letter 
was a “fabrication.”

The Counsel for discipline again contacted Switzer on May 
12, 2006, to ask a number of followup questions related to 
Switzer’s failure to communicate with Carney and daubs and 
his failure to provide a copy of the relevant file to new counsel, 
as well as questions related to his billing with regard to the 
Carney/daubs representation. A followup letter was sent on 
June 7. Switzer was eventually reached by telephone on June 
20. Switzer stated that he had not received the May and June 
letters because they had been sent to an incorrect address. The 
record shows that the address was, in fact, incorrect, but that 
all previous correspondence had also been sent to the techni-
cally incorrect address and had been received. The Counsel for 
discipline indicated that neither the May 12 letter nor the June 
7 letter was returned as undeliverable.

In any event, the May and June 2006 letters were faxed to 
Switzer, who still failed to respond. The Counsel for discipline 
again telephoned Switzer on August 3; Switzer indicated that a 
response letter had been written, but not yet sent. The Counsel 
for discipline received a letter from Switzer on August 8. The 
letter was postmarked August 7.

In that letter, Switzer again stated that at the time he filed 
the petition for guardianship-conservatorship, he was not aware 
that Milone held Marion’s power of attorney. Switzer failed 
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to provide any evidence that he had deposited or withdrawn 
Carney’s check. Switzer also claimed that a computer malfunc-
tion had prevented him from retrieving the billing statement 
prepared in the matter.

The referee issued his report on October 11, 2007. In that 
report, the referee noted that “Switzer’s unwillingness to respond 
properly and adequately carried on following the appointment of 
the undersigned as referee.” The referee stated that he had asked 
Switzer to file a “proper Answer, which . . . Switzer promised 
to do, but didn’t do. Also . . . Switzer indicated that he would 
conduct discovery, which he never did.” The referee then con-
cluded Switzer’s conduct was in violation of dr 1-102(A)(1), 
(4), (5), and (6); dr 6-101(A)(3); dr 7-101(A)(2) and (3); 
dr 7-102(A)(3); dr 9-102(A)(1) and (2), and dr 9-102(B)(3) 
and (4) of the Code of Professional responsibility; rule 8.4 of 
the Nebraska rules of Professional Conduct; Neb. Ct. r. of 
discipline 9(e) (rev. 2001); and his oath of office as an attor-
ney. The referee recommended that Switzer be temporarily 
suspended from the practice of law for a period of 1 year. No 
exceptions to this report were filed. On October 29, the Counsel 
for discipline filed a motion for judgment on the pleadings, 
requesting that this court accept the referee’s recommendation 
and enter judgment thereon.

ANALYSIS
As an initial matter, we note that some of Switzer’s conduct 

now at issue occurred prior to September 1, 2005, and is governed 
by the now-superseded Code of Professional responsibility, 
while other conduct occurred on or after September 1, the effec-
tive date of the Nebraska rules of Professional Conduct, and is 
therefore governed by those rules.

[1-3] A proceeding to discipline an attorney is a trial de novo 
on the record.2 To sustain a charge in a disciplinary proceeding 
against an attorney, a charge must be supported by clear and 

 2 State ex rel. Counsel for Dis. v. Petersen, 272 Neb. 975, 725 N.W.2d 845 
(2007).



convincing evidence.3 Violation of a disciplinary rule concern-
ing the practice of law is a ground for discipline.4

[4] As noted, neither party filed any written exceptions to 
the referee’s report. Pursuant to Neb. Ct. r. of discipline 10(L) 
(rev. 2005), the Counsel for discipline filed a motion for judg-
ment on the pleadings. When no exceptions to the referee’s 
findings of fact are filed by either party in an attorney discipline 
proceeding, the Nebraska Supreme Court may, in its discretion, 
consider the referee’s findings final and conclusive.5 Based upon 
the undisputed findings of fact in the referee’s report, which 
we consider to be final and conclusive, we conclude the formal 
charges are supported by clear and convincing evidence. We 
specifically conclude that Switzer has violated dr 1-102(A)(1), 
(4), (5), and (6); dr 6-101(A)(3); dr 7-101(A)(2) and (3); 
dr 7-102(A)(3); dr 9-102(A)(1) and (2), and dr 9-102(B)(3) 
and (4) of the Code of Professional responsibility; rule 8.4 of 
the Nebraska rules of Professional Conduct; and his oath of 
office as an attorney. Accordingly, we grant in part the Counsel 
for discipline’s motion for judgment on the pleadings.

[5] We have stated that the basic issues in a disciplinary 
proceeding against an attorney are whether discipline should 
be imposed and, if so, the type of discipline appropriate under 
the circumstances.6 Neb. Ct. r. of discipline 4 (rev. 2004) pro-
vides that the following may be considered as discipline for 
 attorney misconduct:

(A) Misconduct shall be grounds for:
(1) disbarment by the Court; or
(2) Suspension by the Court; or
(3) Probation by the Court in lieu of or subsequent to 

suspension, on such terms as the Court may designate; or
(4) Censure and reprimand by the Court; or
(5) Temporary suspension by the Court; or

 3 Id.
 4 Id.
 5 State ex rel. Counsel for Dis. v. Wickenkamp, 272 Neb. 889, 725 N.W.2d 811 

(2007).
 6 State ex rel. Counsel for Dis. v. Petersen, supra note 2.
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(6) Private reprimand by the Committee on Inquiry or 
disciplinary review Board.

(B) The Court may, in its discretion, impose one or 
more of the disciplinary sanctions set forth above.7

[6,7] With respect to the imposition of attorney discipline 
in an individual case, we have stated that each attorney dis-
cipline case must be evaluated individually in light of its 
particular facts and circumstances.8 For purposes of determin-
ing the proper discipline of an attorney, this court considers 
the attorney’s acts both underlying the events of the case and 
throughout the proceeding.9 The determination of an appropri-
ate penalty to be imposed on an attorney in a disciplinary pro-
ceeding also requires the consideration of any aggravating or 
mitigating factors.10

We have considered the referee’s report and recommenda-
tion, the findings of which have been established by clear and 
convincing evidence and the applicable law. In his report, the 
referee recommended that with respect to the discipline to be 
imposed, Switzer should be suspended from the practice of 
law for 1 year. We disagree with the referee’s recommendation, 
and to the extent that the Counsel for discipline’s motion for 
judgment on the pleadings requests that this court accept the 
referee’s recommendation with respect to discipline, we over-
rule that motion.

The formal charges in this case allege that Switzer failed to 
reveal to the county court the fact that Milone held Marion’s 
power of attorney. When this failure was discovered, the 
 guardianship-conservatorship was terminated. Switzer was noti-
fied of this termination, but did not inform his clients. Switzer’s 
clients were eventually notified after service by the sheriff. 
each client attempted to contact Switzer, but was unable to do 
so. Switzer was later asked to turn over the file to the clients’ 

 7 See, also, disciplinary rule 10(N).
 8 State ex rel. Counsel for Dis. v. Wickenkamp, supra note 5.
 9 State ex rel. Counsel for Dis. v. Petersen, supra note 2.
10 Id.



new counsel and to provide a detailed accounting, but failed to 
do either.

We are concerned by Switzer’s failure to reveal the informa-
tion regarding Milone’s holding of Marion’s power of attorney. 
We also express concern over Switzer’s lack of communication 
with his clients,11 particularly given the lengths that Carney took 
to speak with him.

We are also troubled by Switzer’s failure to respond to the 
Counsel for discipline’s inquiries. We have held that an attor-
ney’s failure to respond to inquiries and requests for informa-
tion from the office of the Counsel for discipline is considered 
to be a grave matter and a threat to the credibility of attorney 
disciplinary proceedings.12

Switzer’s failure to cooperate is only compounded in this 
case in that Switzer admitted to fabricating a document during 
the course of the Counsel for discipline’s investigation. We con-
sider this fabrication to move beyond failing to cooperate with 
the Counsel for discipline; instead, such action directly inter-
fered with the investigation. While there is no indication from 
the Counsel for discipline that the fabricated letter impeded its 
investigation in any meaningful way, this court cannot and will 
not overlook Switzer’s behavior on this point.

In his report, the referee noted as an aggravating factor 
Switzer’s two prior private reprimands. And the referee further 
indicated that Switzer was not particularly cooperative through-
out the disciplinary process following the filing of formal 
charges. With respect to this finding, the referee first referenced 
Switzer’s answer to the formal charges. In that answer, Switzer 
alleged that the Counsel for discipline had “mixed up and 
concocted events and allegations, taken events out of context, 
and reached conclusions which are based upon innuendo of 
[the Counsel for discipline’s] own choosing. The behavior and 

11 See, e.g., State ex rel. Special Counsel for Dis. v. Fellman, 267 Neb. 838, 
678 N.W.2d 491 (2004); State ex rel. Counsel for Dis. v. James, 267 Neb. 
186, 673 N.W.2d 214 (2004).

12 State ex rel. Counsel for Dis. v. Zendejas, 274 Neb. 829, 743 N.W.2d 765 
(2008); State ex rel. Counsel for Dis. v. Gilroy, 270 Neb. 339, 701 N.W.2d 
837 (2005).
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conduct and attitude which [the Counsel for discipline] con-
tinues to exhibit results in allegations which are frivolous and 
misguided.” In his report, the referee indicated that he felt this 
answer was improper. The referee also indicated that Switzer 
had agreed to file a new answer, but had failed to do so. Aside 
from Switzer’s failing to file a new answer, the referee noted 
that Switzer was not cooperative in that Switzer indicated he 
would conduct discovery, but never did so.

Based upon our consideration of the record in this case, this 
court finds that Switzer should be and hereby is suspended from 
the practice of law for a period of 18 months, effective imme-
diately. Switzer shall comply with Neb. Ct. r. of discipline 16 
(rev. 2004) and, upon failure to do so, shall be subject to a pun-
ishment for contempt of this court. At the end of the 18-month 
suspension period, Switzer may apply to be reinstated to the 
practice of law, provided that Switzer has demonstrated his 
compliance with rule 16 and further provided that the Counsel 
for discipline has not notified this court that Switzer has vio-
lated any disciplinary rule during his suspension. We also direct 
Switzer to pay costs and expenses in accordance with Neb. 
rev. Stat. §§ 7-114 and 7-115 (reissue 1997), disciplinary rule 
10(P), and Neb. Ct. r. of discipline 23(B) (rev. 2001) within 
60 days after an order imposing costs and expenses, if any, is 
entered by this court.

CONCLUSION
The motion of the Counsel for discipline is sustained in part 

and in part overruled. We adopt the referee’s findings of fact 
and conclude that Switzer has violated the Code of Professional 
responsibility, the Nebraska rules of Professional Conduct, 
and his oath of office as an attorney.

It is the judgment of this court that Switzer should be and 
hereby is suspended from the practice of law for 18 months, 
effective immediately.

Judgment of susPension.
mccoRmack, J., not participating.
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by the judgment.
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milleR-leRman, J.
NATUre OF CASe

This equity action involves a dispute among neighbors over 
four parcels of property. The disputed parcels are either part of 
or adjacent to a common driveway serving three lots, 6, 7, and 
8, in the Hilltop of Oak Hills Highlands subdivision in douglas 
County, Nebraska. The owners of Lot 8, Mark Steven Pestal 
and kimberly Ann Pestal, appellees, brought this action in the 
district court for douglas County against the owners of Lot 7, 
John J. Malone, Sr., and karen Malone, appellants. The owners 
of Lot 6, Steven and elizabeth Gleason, also affected by this 
action, were not made parties.

Following trial, the district court granted relief in favor of 
the Pestals. The court determined that the Pestals were owners 
in fee simple of two of the disputed parcels and that the Pestals 
were entitled to prescriptive easements with specified terms over 
the two other parcels. The district court enjoined the Malones 
from interfering with the Pestals’ interests in the disputed par-
cels and dismissed with prejudice the Malones’ counterclaim in 
which they had sought to quiet title to the disputed parcels in 
their name. The Malones appeal.

We conclude that because the record reflects the absence of 
parties who have an interest in the property that is the subject of 
this action and whose rights to such property may be affected by 
this action, the district court was without jurisdiction to resolve 
this controversy. Accordingly, we vacate the district court’s 
order and dismiss the appeal.

FACTS
Lots 6, 7, and 8 border on Washington Circle in the Hilltop of 

Oak Hills Highlands subdivision. The owners of Lots 6, 7, and 8 
share a common driveway. The Pestals own Lot 8. The Malones 
own Lot 7. The Gleasons own Lot 6. Lot 7 is situated between 
Lots 6 and 8. The record shows the existence of a driveway ease- 
ment, which is a recorded, perpetual, nonexclusive easement, 
over a portion of Lot 7 “to the present and future owners, occu-
pants and invitees of Lots 6 and 8.” According to its terms, the 
purpose of the driveway easement is to provide “vehicular and 
pedestrian access from Washington Circle to Lot[s] 6 and 8” 



as well as to Lot 7. The easement is recorded with the douglas 
County register of deeds.

The Pestals brought the instant action against the Malones, 
and, according to the caption of their amended complaint, all 
persons claiming an interest in Lot 7, “real Names Unknown.” 
The Gleasons were not named as parties. The amended com-
plaint was filed March 10, 2004. Based upon a representation 
to the court that the real names of persons having an interest 
in the disputed parcels could not be determined after diligent 
investigation, the Pestals were granted permission to serve the 
unnamed parties by publication.

The Pestals claimed title to four parcels of property, two in 
fee by adverse possession and two by prescriptive easement. The 
district court in its order filed after trial described these four 
disputed parcels as follows:

Parcel A, the driveway property, is an irregular shaped 
section of a brick and concrete drive and adjacent bricked 
area that exclusively serves [the Pestals’] lot but lies 
entirely within the legal boundaries of [appellants’] lot. . . . 
Parcel B, the roadway easement, is an asphalted area that 
abuts [the Pestals’] driveway and is located entirely within 
[appellants’] lot. . . . Parcel C, the landscaping property, is 
a long and narrow area consisting mainly of landscaping 
and a small section of the brick and concrete driveway . .  
. . Parcel d, the parking easement, is a rectangular sec-
tion of the asphalted roadway that is entirely within the 
perpetual nonexclusive easement granted to the owners of 
Lot[s] 8 and 6.

The record reflects that parcels C and d lie within the driveway 
easement. The Pestals sought a fee simple interest in parcel C 
and a prescriptive easement in parcel d.

In their answer, the Malones denied the Pestals’ allegations 
that the Pestals were entitled to title by adverse possession 
and to prescriptive easements over the disputed parcels. The 
Malones attached a copy of a recorded driveway easement to 
their answer. The Malones filed a counterclaim that sought to 
have title to the disputed parcels quieted in their names.

On November 13 and 14, 2006, the district court conducted 
a bench trial. A total of eight witnesses, including Steven 

 PeSTAL v. MALONe 893

 Cite as 275 Neb. 891



894 275 NeBrASkA rePOrTS

Gleason, testified. during his testimony, Steven Gleason stated 
that he and his wife were the owners of Lot 6. He also generally 
described his use of the driveway easement and the property 
that made up the disputed parcels. Over 50 exhibits were admit-
ted into evidence during trial, including a copy of the drive-
way easement.

On January 29, 2007, the district court entered its order. The 
court determined that the Pestals had met their burden of proof 
as to all four parcels. By virtue of the Pestals’ establishing 
their claims of adverse possession to parcels A and C, the court 
awarded A and C in fee simple to the Pestals. The court also 
awarded prescriptive easements to the Pestals as to parcels B and 
d. The prescriptive easement as to parcel C was for the purposes 
of ingress and egress and as to parcel d was for the purpose 
of occasional parking. The district court entered a permanent 
injunction prohibiting the Malones from interfering with the 
Pestals’ property rights. Finally, the district court dismissed the 
Malones’ counterclaim with prejudice. The Malones appeal.

ASSIGNMeNTS OF errOr
On appeal, the Malones raise seven assignments of error. 

Because we conclude that the district court erred in failing 
to require the presence of all necessary parties, we discuss 
only the assignment of error that claims that the district court 
lacked jurisdiction.

STANdArdS OF reVIeW
[1,2] The presence of necessary parties to a suit is a jurisdic-

tional matter that cannot be waived by the parties; it is the duty 
of the plaintiff to join all persons who have or claim any inter-
est that would be affected by the judgment. Ruzicka v. Ruzicka, 
262 Neb. 824, 635 N.W.2d 528 (2001). When a jurisdictional 
question does not involve a factual dispute, its determination 
is a matter of law, which requires an appellate court to reach a 
conclusion independent of the decision made by the lower court. 
See id.

ANALYSIS
On appeal, the Malones assert that the district court lacked 

jurisdiction because the Pestals failed to join necessary parties 



as required by Neb. rev. Stat. § 25-323 (Cum. Supp. 2006), 
which grants the district court authority to determine disputes 
when the proper parties are before it. Section 25-323 is enti-
tled “Necessary parties; brought into suit; procedure.” Section 
25-323 provides, inter alia, as follows:

The court may determine any controversy between par-
ties before it when it can be done without prejudice to 
the rights of others or by saving their rights; but when a 
determination of the controversy cannot be had without the 
presence of other parties, the court must order them to be 
brought in.

The Malones note that by virtue of the driveway easement, 
the Gleasons held perpetual easements over parcels C and d, 
and, in addition, the evidence shows that the Gleasons used par-
cels A and B. As a result, the Malones argue that the Gleasons 
were necessary parties in the action filed by the Pestals. Because 
the Gleasons were not parties to this action, the Malones claim 
the district court erred when it failed to order the Gleasons to 
be brought in. The Malones further argue that because of the 
absence of necessary parties, the district court lacked jurisdic-
tion to enter the relief it granted in this case.

[3,4] The Malones admit that they did not raise the neces-
sary party argument before the district court. As a general rule, 
an appellate court will not consider an issue on appeal that was 
not presented to or passed upon by the trial court. See Clark v. 
Clark, ante p. 276, 746 N.W.2d 132 (2008). However, the pres-
ence of necessary parties is jurisdictional and cannot be waived 
by the parties. Ruzicka v. Ruzicka, supra. If necessary parties 
to a proceeding are absent, the district court has no jurisdiction 
to determine the controversy. See Langemeier v. Urwiler Oil & 
Fertilizer, 259 Neb. 876, 613 N.W.2d 435 (2000). We therefore 
address the merits of this argument.

[5] We have stated that an indispensable or necessary party 
is one whose interest in the subject matter of the controversy is 
such that the controversy cannot be finally adjudicated without 
affecting the necessary party’s interest or which is such that 
not to address the interest of the necessary party would leave 
the controversy in such a condition that its final determination 
may be wholly inconsistent with equity and good conscience. 
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See In re Adoption of Kenten H., 272 Neb. 846, 725 N.W.2d 
548 (2007). We have also stated that the presence of necessary 
parties is jurisdictional and that the absence of necessary parties 
deprives the district court of jurisdiction. Ruzicka v. Ruzicka, 
supra; Langemeier v. Urwiler Oil & Fertilizer, supra.

We have long recognized in adverse possession and ease-
ment actions the importance of naming as parties all persons or 
entities who have or may have an interest in the property that 
is the subject of the action. In Whitaker v. Gering Irr. Dist., 183 
Neb. 290, 160 N.W.2d 186 (1968), we set aside the judgment 
and remanded the cause for a new trial when we determined 
on appeal that persons who had an interest in the real property 
that was the subject of the action had not been brought in as 
parties. In Whitaker, we stated that “[t]he defendant’s claim of 
adverse possession . . . whether it be limited to an easement or 
not, certainly could not be established as against [persons who] 
are not parties to the action” and that “[w]hen it appears that all 
indispensable parties to a proper and complete determination of 
an equity cause were not before the district court, [an appellate 
court] will remand the cause for the purpose of having such par-
ties brought in.” Id. at 294-95, 160 N.W.2d at 188-89.

A determination of the present controversy will necessarily 
prejudice the rights of all persons who have or claim to have 
an interest in the disputed parcels. The evidence showed that 
the Gleasons used parcels A and B. More significantly, the 
Gleasons have a recorded interest in the driveway easement, 
parcels C and d, and the district court awarded the Pestals title 
in fee simple to parcel C and a prescriptive easement to parcel 
d, thereby affecting the Gleasons’ interests.

[6] As for parcel C, from the record available to us, it 
appears that the Gleasons’ easement in the driveway, which is 
recorded and continues in favor of future owners of Lot 6, is 
not a mere personal right and therefore is appurtenant to the 
land. See Spilker v. First Nat. Bank & Trust Co., 211 Neb. 540, 
319 N.W.2d 429 (1982). Although parcel C was awarded to 
the Pestals in fee simple, the Gleasons’ easement interest, as 
appurtenant thereto, passed with the award of title without hav-
ing been expressly mentioned by the district court. See Hillary 
Corp. v. United States Cold Storage, 250 Neb. 397, 550 N.W.2d 



889 (1996). Because the Gleasons’ interest in parcel C ran with 
the land, see id. (quoting Broadhead v. Terpening, 611 So. 2d 
949, 954 (Miss. 1992), stating “‘[e]asements by necessity and 
by implication are appurtenant to the dominant estate and run 
with land’”), the impact on the Gleasons’ interest in parcel C 
by virtue of the district court’s award to the Pestals of parcel C 
was de minimis. However, as to parcel d, in which the Gleasons 
had a recorded prescriptive easement for the purpose of access 
to their Lot 6, the district court’s award of a prescriptive ease-
ment to parcel d to the Pestals for their parking purposes had 
an adverse effect on the Gleasons’ ability to exercise their ease-
ment right of access. Thus, the Gleasons’ interests are affected 
by the controversy and the Gleasons were necessary parties to 
this action. The district court erred in not sua sponte requiring 
that the Gleasons be made parties. See Ruzicka v. Ruzicka, 262 
Neb. 824, 635 N.W.2d 528 (2001).

The Pestals as the successful parties do not dispute the 
Gleasons’ status as necessary parties, at least with regard to 
the driveway easement, parcels C and d. The Pestals claim, 
however, that because they named “All Persons . . . real Names 
Unknown” as defendants in the caption of their amended com-
plaint and constructively served such defendants, the Gleasons 
had constructive notice of the litigation and were thus converted 
into parties. We do not agree with the Pestals’ assessment of the 
record or the applicable law.

Contrary to the Pestals’ assertion, the Gleasons were not 
unknown persons. Compare Neb. rev. Stat. § 25-321 (Cum. 
Supp. 2006) (providing that when names of persons having 
interest in real estate do not appear of record, plaintiff may in 
complaint designate such persons as “‘all persons having or 
claiming any interest in’” such real estate, followed by words, 
“‘real names unknown’”). The driveway easement as a public 
record was readily available, and, in any event, a copy of the 
easement was attached to the Malones’ answer. Under these 
circumstances, the Gleasons’ interest in the disputed parcels 
was readily apparent. The Gleasons should have been joined as 
named parties.

The Pestals also argue that because Steven Gleason appeared 
as a witness at trial, the Gleasons had actual notice of the 
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 proceedings and need not be named as parties. We reject this 
argument. even ignoring the fact that elizabeth Gleason was not 
a witness, it is axiomatic that being a witness does not make one 
a party to an action. Compare Bank of Vernal v. Uintah County 
et al. (Two Cases), 122 Utah 410, 250 P.2d 581 (1952) (stating 
generally that individual who took no part in proceedings other 
than as witness and who did not agree to become party to law-
suit was not party and that such individual’s interest in property 
that was subject of lawsuit was unaffected by litigation). The 
Gleasons’ rights cannot be properly resolved or ruled upon 
unless they are added as necessary parties.

For completeness, we note that the Malones claim on appeal 
that there exist other entities with interests in the disputed 
parcels whose presence is required for a final determination 
of the subject matter of the action. We cannot determine from 
the record on appeal the validity of the Malones’ contention, 
although we note there is an indication that the subdivision 
homeowners’ association may have easement rights over all or 
some of the disputed parcels.

We conclude that this controversy involving potential interests 
in real property cannot be properly resolved without the proper 
participation of all necessary parties in the suit. See Ruzicka v. 
Ruzicka, supra. Because the presence of necessary parties is 
jurisdictional, we conclude the district court lacked jurisdiction 
in this matter. See Langemeier v. Urwiler Oil & Fertilizer, 259 
Neb. 876, 613 N.W.2d 435 (2000).

CONCLUSION
In an action involving real estate for adverse possession 

and prescriptive easements, it is fundamental that all persons 
or entities having an interest in the property that is the subject 
of the action be made parties to the lawsuit. In the absence of 
a necessary party, the district court is without jurisdiction to 
determine the controversy. Because a determination of the con-
troversy would prejudice the rights of the Gleasons, who were 
not named as parties, we vacate the district court’s order and 
dismiss the appeal.

vacated and dismissed.
mccoRmack, J., not participating.
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 1. Sentences: Due Process: Appeal and Error. Whether the district court’s resen-
tencing of a defendant following a successful appeal violates the defendant’s due 
process rights presents a question of law.

 2. Judgments: Appeal and Error. When an appellate court reviews questions of law, 
it resolves the questions independently of the lower court’s conclusions.

 3. Sentences: Judges. Under the U.S. Supreme Court’s decision in North Carolina 
v. Pearce, 395 U.S. 711, 89 S. Ct. 2072, 23 L. ed. 2d 656 (1969), a judge who 
originally sentenced a defendant cannot impose a more severe punishment upon 
resentencing unless (1) the new sentence is based upon objective information con-
cerning identifiable conduct on the part of the defendant occurring after the time 
of the original sentencing proceeding and (2) the factual basis establishing such 
conduct is included in the record.

 4. Sentences: Presumptions. The presumption of vindictiveness can apply to a 
remand for resentencing after a defendant has successfully challenged the sentence 
itself and not the conviction.

 5. Due Process: Presumptions. The due process presumption of vindictiveness 
applies only in cases in which a reasonable likelihood of vindictiveness exists.

 6. Sentences. In Nebraska, unless prohibited by statute or unless the sentencing court 
states otherwise when it pronounces the sentences, multiple sentences imposed at 
the same time run concurrently with each other.

Appeal from the district Court for douglas County: John d. 
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James J. regan for appellant.
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connolly, J.
SUMMArY

In North Carolina v. Pearce,1 the U.S. Supreme Court held 
that due process imposes a presumption of vindictiveness when, 

 1 North Carolina v. Pearce, 395 U.S. 711, 89 S. Ct. 2072, 23 L. ed. 2d 656 
(1969), overruled on other grounds, Alabama v. Smith, 490 U.S. 794, 109 
S. Ct. 2201, 104 L. ed. 2d 865 (1989).
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following a defendant’s successful appeal, a sentencing judge 
orders a more severe sentence that is not justified by objective 
evidence in the record since the original sentencing. Appellant, 
donell king, contends that because he had successfully appealed 
his habitual criminal status in a previous appeal, the district 
court was presumptively vindictive when it resentenced him on 
remand to a greater aggregate minimum term.

king’s three felony sentences were originally subject to 10-
year mandatory minimum terms under the habitual criminal stat-
utes. Because the district court imposed consecutive sentences, 
king’s aggregate mandatory minimum term was 30 years. On 
remand, the district court resentenced king to consecutive terms 
of 20 to 25 years’ imprisonment. It reasoned that without the 
mandatory minimum requirement, king would still be eligible 
for parole in 30 years and would serve the same time in prison.

We affirm because the Pearce presumption does not apply. 
The district court’s sentences on remand reflect a calculated 
effort to craft sentences functionally equivalent to its original 
sentencing intent. The sentences do not increase king’s prison 
time. The enlarged minimum term is neither more severe in 
effect nor a sentencing circumstance that raises a reasonable 
likelihood of vindictiveness.

BACkGrOUNd
This is king’s third appeal from the district court’s original 

sentences for first degree sexual assault, kidnapping, and robbery. 
The district court originally sentenced king to three consecutive 
sentences of 10 to 25 years’ imprisonment. In both king’s first 
and second appeals, we held that the State had failed to prove 
king’s habitual criminal status.2 In each appeal, we vacated the 
enhanced sentences and remanded for resentencing.

At king’s third enhancement hearing, the district court con-
cluded that the State had again failed to prove king’s habitual 
criminal status. Commenting on why the sentences it was 
about to impose did not increase king’s original sentences, the 
court stated:

 2 See, State v. King, 272 Neb. 638, 724 N.W.2d 80 (2006); State v. King, 269 
Neb. 326, 693 N.W.2d 250 (2005).



The [e]ffect on the actual time that . . . king is going to 
serve is going to be non-existent. [king] was sentenced . . . 
for the harm that was caused and the danger that he posed 
to public safety. . . . [T]he habitual criminal designation 
simply shifted the range of possible sentences that could 
be imposed. And because all three of the convictions here 
were already Class III felonies, it doesn’t have an impact 
on the time that he would be required to serve, as it might 
have in a Class IV or a Class III(a) felony.

The court then proceeded to sentencing and stated that it 
intended “to impose the same amount of actual prison time.” 
king objected to any increase in his three consecutive terms 
because there was no new evidence to justify an increase in 
his sentences. The prosecutor argued that king’s offenses had 
been extremely violent and that to impose the same consecu-
tive terms without the mandatory minimum terms under the 
habitual criminal statutes would give king an earlier parole 
 eligibility date.

In response to these arguments, the court calculated that 
under king’s original three consecutive terms of 10 to 25 years, 
he would have served at least 30 years’ imprisonment. The court 
based its calculation on the habitual criminal statutes, which 
mandate a minimum sentence of 10 years for each felony con-
viction. The court further calculated that under the original sen-
tences, if king did not lose good time credit, he would have 
reached his mandatory release date in 371⁄2 years, or one-half of 
his 75-year aggregate maximum term. The court concluded that 
king’s original sentences imposed 30 to 371⁄2 years in actual 
prison time.

The court then stated: “So my task then is to replicate the 
sentence. And I’ve done that by signing a sentencing order on 
each of the three counts that . . . king be incarcerated for an 
indeterminate period of 20 to 25 years.” The court reasoned that 
without the mandatory minimum sentences, king would still be 
eligible for parole in 30 years. Under the new consecutive terms, 
the court also concluded that he would still reach his mandatory 
release date in 371⁄2 years, assuming he did not lose good time 
credit. The court stated that “the consecutive sentences of 20 to 
25 years replicate the earlier sentence[s] in real time.”
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ASSIGNMeNT OF errOr
king assigns that the district court denied him due process 

when it imposed greater sentences after his successful appeal of 
the court’s earlier sentences.

STANdArd OF reVIeW
[1,2] Whether the district court’s resentencing of a defend-

ant following a successful appeal violates the defendant’s due 
process rights presents a question of law.3 When we review 
questions of law, we resolve the questions independently of the 
lower court’s conclusions.4

ANALYSIS
king contends that the sentences he received after he success-

fully appealed his habitual criminal enhancement were effec-
tively harsher sentences. He claims these sentences triggered the 
presumption of vindictiveness under the U.S. Supreme Court’s 
decision in Pearce.5

PResumPtion of vindictiveness undeR Pearce

[3] In Pearce, the U.S. Supreme Court held that due process 
prohibits imposing a more severe sentence at retrial if it is 
motivated by vindictiveness toward a defendant for having suc-
cessfully attacked his conviction.6 The U.S. Supreme Court has 
characterized its decision in Pearce as applying “a presumption 
of vindictiveness, which may be overcome only by objective 
information in the record justifying the increased sentence.”7 Yet 
Pearce is not an absolute bar against a trial judge’s imposing 
an increased sentence following a successful appeal; a sentenc-
ing judge has wide discretion in determining an appropriate 

 3 See, State v. Wilson, 252 Neb. 637, 564 N.W.2d 241 (1997); State v. Bruna, 
14 Neb. App. 408, 710 N.W.2d 329 (2006), affirmed 272 Neb. 313, 721 
N.W.2d 362.

 4 State v. Mata, 275 Neb. 1, 745 N.W.2d 229 (2008).
 5 Pearce, supra note 1.
 6 See Wilson, supra note 3 (discussing Pearce, supra note 1).
 7 United States v. Goodwin, 457 U.S. 368, 374, 102 S. Ct. 2485, 73 L. ed. 2d 

74 (1982).



 sentence.8 But the Pearce Court held that a judge who had 
originally sentenced a defendant could not impose a more 
severe punishment upon resentencing unless certain conditions 
were present: (1) The new sentence must be based upon objec-
tive information concerning the defendant’s identifiable conduct 
occurring after the time of the original sentencing proceeding, 
and (2) the factual basis establishing such conduct must be 
included in the record.9

[4] The presumption of vindictiveness under Pearce can also 
apply to a remand for resentencing after a defendant has suc-
cessfully challenged the sentence itself and not the conviction.10 
It does not apply if a different judge resentences the defendant 
after the defendant successfully appeals the first sentence.11 But 
here the same judge resentenced king.

[5] The Pearce presumption is directed at the “vindictiveness 
of a sentencing judge,” not simply enlarged sentences.12 Because 
of the presumption’s severity, “the Court has [presumed an 
improper vindictive motive] only in cases in which a reasonable 
likelihood of vindictiveness exists.”13 Obviously, the presump-
tion does not apply if the circumstances do not present a reason-
able likelihood of vindictiveness. For example, the presumption 
does not apply when a court vacates its own erroneous sentence 
under a sentencing statute and resentences the defendant to an 
arguably harsher sentence to comply with the statute.14 A court 
must “look to the need, under the circumstances, to ‘guard 
against vindictiveness in the resentencing process.’”15 “Where 
the prophylactic rule of Pearce does not apply, the defendant 

 8 See Wilson, supra note 3.
 9 See, id.; State v. Flye, 245 Neb. 495, 513 N.W.2d 526 (1994).
10 See State v. Lopez, 217 Neb. 719, 350 N.W.2d 563 (1984).
11 See Bruna, supra note 3.
12 See Texas v. McCullough, 475 U.S. 134, 138, 106 S. Ct. 976, 89 L. ed. 2d 

104 (1986).
13 Goodwin, supra note 7, 457 U.S. at 373.
14 See State v. Blankenship, 195 Neb. 329, 237 N.W.2d 868 (1976). See, also, 

State v. Egger, 237 Neb. 688, 467 N.W.2d 411 (1991).
15 McCullough, supra note 12, 475 U.S. at 138.
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may still obtain relief if he can show actual vindictiveness upon 
resentencing.”16 king, however, does not argue that the record 
reflects proof of actual vindictiveness.

nebRaska case law aPPlying Pearce PResumPtion

In a habitual criminal proceeding, Pearce requires reversal 
of an increase in the aggregate maximum sentence after a suc-
cessful appeal of an unlawful sentence.17 To avoid reversal, the 
district court must justify such an increase with new evidence 
at the resentencing hearing about the offense or the defendant.18

We have also held that an increase in the aggregate minimum 
term on remand violated Pearce. In State v. McArthur,19 the 
defendant pleaded guilty to two Class IV felony offenses and 
one Class III felony offense. The district court sentenced him to 
three consecutive terms of imprisonment: 1 to 5 years for each 
Class IV felony and 6 to 20 years for the Class III felony. On 
appeal, we vacated the judgment and sentences because the court 
failed to advise the defendant that one of his sentences must be 
served consecutively. We remanded for further proceedings. 
On remand, the State dismissed one of the Class IV charges. 
For the two remaining offenses, the district court increased the 
terms of the consecutive sentences: 20 months to 5 years for the 
remaining Class IV felony and 80 months to 20 years for the 
Class III felony.

In his second appeal, the defendant assigned as error the 
court’s increase in the minimum sentences for the two remain-
ing felonies. The aggregate maximum sentence for the two 
offenses was the same. We stated that the sentencing court had 
increased the defendant’s combined minimum sentence for the 
two offenses by 16 months. Applying Pearce, we concluded 
that “the record is devoid of any explanation for the increase 
in the minimum sentences. Therefore, the increased minimum 

16 Id.
17 See Lopez, supra note 10.
18 See id.
19 State v. McArthur, 230 Neb. 653, 432 N.W.2d 839 (1988).



sentences cannot withstand constitutional due process scrutiny 
and must be modified.”20

We believe McArthur is distinguishable. The increase in the 
defendant’s aggregate minimum sentence would have length-
ened the time he served in prison before being eligible for 
parole. That is not so here.

otheR couRts’ aPPlication of Pearce

Other courts have held that Pearce does not apply when the 
sentencing court on remand, after a habitual criminal enhance-
ment is vacated, imposes the same or nearly the same sentence.21 
The Florida Court of Appeal in Thomas v. State22 held that a 
sentencing court’s increase in the maximum term was not more 
severe when the court imposed the same prison time after the 
appellate court had vacated a mandatory minimum sentence.

In Thomas, the sentencing court originally sentenced the 
defendant to 40 years’ imprisonment as a habitual violent 
offender with a 15-year mandatory minimum. After the appellate 
court vacated this sentence in a postconviction proceeding, the 
sentencing court resentenced him as a habitual felony offender 
to a term of 50 years with no mandatory minimum. The court 
stated that it intended to have the defendant serve the same time. 
It determined that the new sentence would result in the same 
prison time because there was no longer a mandatory minimum 
term. The Florida Court of Appeal held that the defendant failed 
to show his new sentence was more severe or had been moti-
vated by vindictiveness.23

Resolution

We have similarly questioned whether a greater maximum 
sentence was a more severe sentence when the defendant would 

20 Id. at 655, 432 N.W.2d at 841.
21 See, e.g., Thomas v. State, 638 So. 2d 169 (Fla. App. 1994); Gray v. State, 

871 N.e.2d 408 (Ind. App. 2007); State v. Freeman, 577 So. 2d 216 (La. 
App. 1991). But see Raines v. State, 562 So. 2d 530 (Ala. App. 1988).

22 Thomas, supra note 21.
23 See id. See, also, Walker v. State, 499 So. 2d 884 (Fla. App. 1st dist. 1986); 

Trasti v. State, 487 So. 2d 428 (Fla. App. 5th dist. 1986). But see Parker v. 
State, 977 So. 2d 671 (Fla. App. 4th dist. 2008).
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reach his parole eligibility date sooner under the new sentence.24 
Here, the district court intended and correctly calculated that 
its new sentences would impose the same prison time as its 
original sentences. Other courts have reasoned that the resen-
tencing, after one of a defendant’s multicount convictions has 
been reversed, does not signal retaliatory animus when it does 
not increase the actual time served and only reflects the judge’s 
original sentencing intent:

[W]hen a defendant is found guilty on a multicount indict-
ment, there is a strong likelihood that the district court will 
craft a disposition in which the sentences on the various 
counts form part of an overall plan. When the convic-
tion on one or more of the component counts is vacated, 
common sense dictates that the judge should be free to 
review the efficacy of what remains in light of the original 
plan, and to reconstruct the sentencing architecture upon 
remand, within applicable constitutional and statutory lim-
its, if that appears necessary in order to ensure that the 
punishment still fits both crime and criminal.25

This reasoning applies here.
First, under both the district court’s original and new sen-

tences, king’s mandatory release and parole eligibility dates 
were the same. king would reach his mandatory release date in 
371⁄2 years under either set of sentences.26 The court also correctly 
determined that king would reach parole eligibility in 30 years 
under his original mandatory minimum sentences. We have held 
that a mandatory minimum 10-year sentence under the habitual 
criminal statutes cannot be reduced by good time credit.27 The 
Legislature has codified this requirement.28 Likewise, the court 
correctly determined that under its new sentences, king would 

24 See Blankenship, supra note 14.
25 U.S. v. Pimienta-Redondo, 874 F.2d 9, 14 (1st Cir. 1989). Accord U.S. v. 

Shue, 825 F.2d 1111 (7th Cir. 1987). See, also, Kelly v. Neubert, 898 F.2d 
15 (3d Cir. 1990); Paul v. United States, 734 F.2d 1064 (5th Cir. 1984).

26 See, Neb. rev. Stat. § 83-1,107(2) and (3) (reissue 1999 & Cum. Supp. 
2006); Neb. rev. Stat. § 83-1,110(2) (reissue 1999 & Cum. Supp. 2006).

27 See Johnson v. Kenney, 265 Neb. 47, 654 N.W.2d 191 (2002).
28 See § 83-1,110(1).



still be eligible for parole in 30 years, or when he had served 
one-half of the new 60-year aggregate minimum term.29 king 
conceded at oral argument that the new minimum and maximum 
terms are functionally the same as the original terms.

[6] Second, the new sentences reflected the court’s original 
sentencing intent, which was not simply tied to mandatory 
minimums under the habitual criminal statutes. The court was 
required to impose mandatory minimum terms of 10 years for 
each felony conviction once it had found king to be a habitual 
criminal. But it was not required to impose consecutive sen-
tences for these offenses.30 In Nebraska, unless prohibited by 
statute or unless the sentencing court states otherwise when it 
pronounces the sentences, multiple sentences imposed at the 
same time run concurrently with each other.31 But at king’s 
original sentencing, the court rejected a request for concur-
rent sentences because of the seriousness of these crimes. As 
the court stated at the third resentencing hearing, “[king] was 
[originally] sentenced . . . for the harm that was caused and the 
danger that he posed to public safety. The . . . habitual criminal 
designation simply shifted the range of possible sentences that 
could be imposed.”

The resentencing circumstances here reflect neither more 
severe sentences nor a reasonable likelihood of vindictiveness. 
Instead, the record reflects the district court’s carefully calcu-
lated determination to ensure that its new sentences, which are 
not subject to mandatory minimum terms, would be functionally 
equivalent to its original sentences. The Pearce32 presumption of 
vindictiveness does not apply.

affiRmed.
heavican, C.J., not participating.

29 See § 83-1,110(2).
30 See, generally, State v. Thomas, 268 Neb. 570, 685 N.W.2d 69 (2004).
31 See, id.; State v. Sorenson, 247 Neb. 567, 529 N.W.2d 42 (1995).
32 Pearce, supra note 1.
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in Re inteRest of maRkice m., a child undeR 18 yeaRs of age.
state of nebRaska, aPPellee, v. 

maRkice m., aPPellant.
750 N.W.2d 345

Filed June 13, 2008.    No. S-07-572.

 1. Judgments: Jurisdiction: Appeal and Error. A jurisdictional question that does 
not involve a factual dispute is a matter of law that requires an appellate court to 
reach an independent conclusion irrespective of the determination made by the 
court below.

 2. Statutes: Appeal and Error. To the extent an appeal calls for statutory interpreta-
tion or presents questions of law, an appellate court must reach an independent 
conclusion irrespective of the determination made by the court below.

 3. Juvenile Courts: Appeal and Error. Neb. rev. Stat. §§ 43-287.01 to 43-287.06 
(reissue 2004) provide the sole method of reviewing juvenile court dispositional 
orders falling within the ambit of the expedited appeal process specified therein.

 4. ____: ____. A two-part test must be applied to determine whether an expedited 
review is required under Neb. rev. Stat. §§ 43-287.01 to 43-287.06 (reissue 
2004). First, the order must implement a different plan than that proposed by the 
department of Health and Human Services. Second, there must exist a belief that 
the court-ordered plan is not in the best interests of the juvenile.

 5. Juvenile Courts: Probation and Parole. Neb. rev. Stat. § 43-286 (reissue 2004) 
does not allow a juvenile court to place a juvenile on probation or exercise any 
of its other options for disposition and at the same time continue the disposi-
tional hearing.

 6. Appeal and Error. Plain error is error plainly evident from the record and of such 
a nature that to leave it uncorrected would result in damage to the integrity, reputa-
tion, or fairness of the judicial process.

Petition for further review from the Court of Appeals, inbody, 
Chief Judge, and iRwin and cassel, Judges, on appeal thereto 
from the Separate Juvenile Court of douglas County, elizabeth 
cRnkovich, Judge. Judgment of Court of Appeals reversed, and 
cause remanded with directions.

Thomas C. riley, douglas County Public defender, and 
Nicole L. Cavanaugh for appellant.

donald W. kleine, douglas County Attorney, and eric W. 
Wells for appellee.

heavican, c.J., wRight, connolly, geRRaRd, stePhan, 
mccoRmack, and milleR-leRman, JJ.



stePhan, J.
In this appeal, Markice M. contends that the separate juvenile 

court of douglas County committed plain error when it did not 
follow applicable statutory procedures in changing the terms 
of his probation. A threshold jurisdictional issue is whether the 
appeal is subject to the expedited review procedures set forth 
in Neb. rev. Stat. §§ 43-287.01 to 43-287.06 (reissue 2004), 
which require submission to a juvenile review panel. We con-
clude that appellate jurisdiction exists and that there is plain 
error which requires reversal.

BACkGrOUNd
Based upon a plea of admission, the separate juvenile court 

of douglas County adjudicated Markice M. as a child within 
the provisions of Neb. rev. Stat. § 43-247(1) (Cum. Supp. 
2006) on November 6, 2006. Following a disposition hearing 
held on February 1, 2007, the juvenile court entered an order 
placing Markice under the supervision of a probation officer, 
but allowing him to remain in his home. The court imposed 
specific terms of probation requiring Markice to, inter alia, 
(1) write a letter of apology, (2) complete 20 hours of com-
munity service, (3) write a 500-word essay on the importance 
of respecting law enforcement authorities, (4) attend an 8-hour 
anger management course, and (5) participate in tutoring at 
his high school. The order included an admonition that fail-
ure to abide by the terms of probation “COULd reSULT IN 
YOUr deTeNTION IN A SeCUre deTeNTION FACILITY 
ANd/Or A reVOCATION OF YOUr PrOBATION ANd 
reMOVAL FrOM YOUr PAreNTS’ HOMe.” A review hear-
ing was scheduled for August 1, 2007.

On March 13, 2007, the court held a hearing on a “Motion for 
Immediate Custody,” which was apparently filed by the State but 
does not appear in our record. In an order entered the following 
day “[b]y agreement of the parties,” the juvenile court ordered 
Markice to be released from the douglas County Youth Center 
to his parent and further ordered him to be placed in the tempo-
rary custody of the department of Health and Human Services, 
Office of Juvenile Services (OJS), “for purposes of obtaining 
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a community based evaluation.” The record does not disclose 
when or why Markice was detained at the youth center.

On April 30, 2007, the juvenile court conducted an “evalua-
tion hearing,” at which hearing an evaluation report completed 
by OJS was made a part of the record. In the report, OJS rec-
ommended that Markice remain in the parental home subject 
to intensive supervision probation and that he be required to 
participate in individual and family therapy. during the hearing, 
the juvenile probation officer informed the court that she was 
concerned about Markice’s safety and recommended that he be 
placed in a group home. The deputy county attorney concurred. 
Markice, through counsel, agreed with the intensive supervision 
probation recommendation in the OJS evaluation and argued 
that group home placement was not warranted and that he 
should be allowed to remain in the parental home. The juvenile 
court entered an order on May 1 requiring the probation officer 
to make application for group home placement.

Markice filed a timely notice of appeal. On the State’s 
motion, the Court of Appeals on december 27, 2007, summarily 
dismissed the appeal for lack of jurisdiction, concluding that it 
should have been filed with the juvenile review panel pursuant 
to §§ 43-287.01 to 43-287.06. We granted the petition for fur-
ther review filed by Markice.

ASSIGNMeNTS OF errOr
In his petition for further review, Markice assigns (1) that the 

Court of Appeals erred in dismissing his appeal on the ground 
that it should have been taken to a juvenile review panel and 
(2) that the separate juvenile court committed plain error in 
changing the terms of his probation without complying with 
applicable statutory procedures.

STANdArd OF reVIeW
[1,2] A jurisdictional question that does not involve a factual 

dispute is a matter of law that requires an appellate court to 
reach an independent conclusion irrespective of the determina-
tion made by the court below.1 To the extent an appeal calls for 

 1 In re Interest of Fedalina G., 272 Neb. 314, 721 N.W.2d 638 (2006).



statutory interpretation or presents questions of law, an appellate 
court must reach an independent conclusion irrespective of the 
determination made by the court below.2

ANALYSIS

JuRisdiction

[3,4] Sections 43-287.01 to 43-287.06 provide the sole 
method of reviewing juvenile court dispositional orders fall-
ing within the ambit of the expedited appeal process specified 
therein.3 Section 43-287.03 provides:

A juvenile review panel shall review a disposition of a 
court when the court makes an order directing the imple-
mentation of a plan different from the plan prepared by the 
department of Health and Human Services concerning the 
care, placement, or services to be provided to the juvenile 
and the department or any other party believes that the 
court’s order is not in the best interests of the juvenile.

Under this statute, a two-part test must be applied to determine 
whether an expedited review is required.4 First, the order must 
implement a different plan than that proposed by the depart-
ment.5 Second, there must exist a belief that the court-ordered 
plan is not in the best interests of the juvenile.6

The issue in this appeal is not which of two alternatives—
parental home placement recommended by OJS or group home 
placement ordered by the juvenile court—is in the best interests 
of the juvenile. rather, Markice contends that the juvenile court 
did not follow applicable statutory procedures in effecting what 
he characterizes as a change in the original disposition ordered 
by the court. Because the second part of the two-part test 
clearly is not met, we conclude that this appeal is not subject 
to the expedited review procedures set forth in §§ 43-287.01 

 2 In re Interest of Devin W. et al., 270 Neb. 640, 707 N.W.2d 758 (2005).
 3 See, In re Interest of Jeffrey R., 251 Neb. 250, 557 N.W.2d 220 (1996); In 

re Interest of Alex T. et al., 248 Neb. 899, 540 N.W.2d 310 (1995).
 4 See, In re Interest of Jeffrey R., supra note 3; In re Interest of M.J.B., 242 

Neb. 671, 496 N.W.2d 495 (1993).
 5 Id.
 6 Id.
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to 43-287.06, and the Court of Appeals erred in dismissing the 
appeal for lack of jurisdiction.

meRits

Markice contends that the juvenile court erred in changing 
the terms of his probation from in-home placement to group 
home placement without following the procedures specified in 
Neb. rev. Stat. § 43-286(4) (reissue 2004). He acknowledges 
that he did not raise this issue in the juvenile court, but urges 
that we reach the issue as plain error. The State contends that 
§ 43-286(4) is inapplicable because the hearing which led to the 
change was a “continued dispositional hearing” and the order 
requiring group home placement was thus a part of the original 
dispositional phase of the juvenile proceeding, not a subsequent 
modification.7 We disagree with the State’s position.

[5] disposition of juveniles adjudicated under § 43-247(1) 
is governed by § 43-286. Section 43-286(1)(a) permits a court 
to continue a dispositional hearing “from time to time upon 
such terms and conditions as the court may prescribe.” It also 
authorizes specific alternative dispositions, one of which is to 
“[p]ermit the juvenile to remain in his or her own home . . . sub-
ject to the supervision of the probation officer.”8 We agree with 
the Nebraska Court of Appeals that § 43-286 “does not allow 
the juvenile court to place a juvenile on probation or exercise 
any of its other options [for disposition], and at the same time 
continue the dispositional hearing.”9 The juvenile court did not 
purport to do so in its dispositional order of February 13, 2007. 
rather, it placed Markice on probation while permitting him to 
remain in his home, and scheduled a “probation review hear-
ing” for August 1. The disposition was complete upon entry of 
this order.

The subsequent order requiring group home placement there-
fore constituted a change in the terms of probation specified in 
the dispositional order. When the State contends that a juvenile 

 7 Brief for appellee at 4.
 8 § 43-286(1)(a)(ii).
 9 In re Interest of Torrey B., 6 Neb. App. 658, 666, 577 N.W.2d 310, 316 

(1998).



placed on probation has violated a term of probation or an order 
of the court, it is required to file a motion to revoke or change 
the disposition.10 The motion “shall set forth specific factual 
allegations of the alleged violations” and a copy must be served 
on all persons entitled to service.11 The juvenile is entitled 
to a hearing to determine the validity of the allegations.12 At 
the hearing,

[t]he juvenile shall also be entitled to speak and present 
documents, witnesses, or other evidence on his or her own 
behalf. He or she may confront persons who have given 
adverse information concerning the alleged violations, 
may cross-examine such persons, and may show that he or 
she did not violate the conditions of his or her probation 
or, if he or she did, that mitigating circumstances suggest 
that the violation does not warrant revocation.13

These procedures were not followed in this case. The record 
does not include a motion containing factual allegations that 
Markice violated a term of his probation or an order of the 
court. The hearing at which the court decided to change its 
original disposition was for the purpose of reviewing the evalu-
ation previously ordered by the court. The probation officer 
recommended group home placement due to safety concerns, 
not probation violations. The State does not contend that the 
hearing complied with § 43-286(4); it argues, incorrectly, that 
the hearing was a continuation of the original disposition and 
that the statute therefore did not apply.

[6] Plain error is error plainly evident from the record and of 
such a nature that to leave it uncorrected would result in dam-
age to the integrity, reputation, or fairness of the judicial proc-
ess.14 Under similar circumstances, the Court of Appeals found 
plain error where a juvenile who had been placed on probation 

10 Id.; § 43-286(4)(b).
11 § 43-286(4)(b)(i).
12 § 43-286(4)(b)(ii).
13 Id.
14 In re Interest of Mainor T. & Estela T., 267 Neb. 232, 674 N.W.2d 442 

(2004); In re Interest of D.W., 249 Neb. 133, 542 N.W.2d 407 (1996).
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but allowed to remain in his parents’ home was subsequently 
ordered committed to OJS for placement at a youth rehabilita-
tion and training center without compliance with the procedures 
specified in § 43-286(4).15 We reach the same conclusion here. 
The order requiring Markice to be placed in a group home had 
the effect of changing a term of his previously ordered proba-
tion without following the applicable statutory procedure.

CONCLUSION
For the reasons discussed, we reverse the order of dismissal 

entered by the Court of Appeals and remand the cause to that 
court with directions to vacate the order entered May 1, 2007, 
by the separate juvenile court of douglas County, and to remand 
the cause to that court for further proceedings consistent with 
this opinion.

ReveRsed and Remanded with diRections.

15 In re Interest of Torrey B., supra note 9.

state of nebRaska ex Rel. counsel foR disciPline of 
the nebRaska suPReme couRt, RelatoR, v. 

timothy b. baRnes, ResPondent.
750 N.W.2d 668

Filed June 13, 2008.    No. S-07-709.

 1. Disciplinary Proceedings: Appeal and Error. In attorney discipline and admis-
sion cases, the Nebraska Supreme Court reviews recommendations de novo on the 
record, reaching a conclusion independent of the referee’s findings.

 2. ____: ____. When credible evidence in an attorney discipline proceeding is in 
conflict on material issues of fact, the Nebraska Supreme Court considers and gives 
weight to the fact that the referee heard and observed the witnesses and accepted 
one version of the facts rather than another.

 3. Disciplinary Proceedings. Under Neb. Ct. r. of discipline 4 (rev. 2004), the 
Nebraska Supreme Court may consider and impose the following public sanctions 
for attorney misconduct: (1) disbarment; (2) suspension for a fixed period; (3) 
probation in lieu of or subsequent to suspension, on such terms as the court may 
designate; (4) censure and reprimand; or (5) temporary suspension.

 4. ____. To determine whether and to what extent discipline should be imposed in a 
lawyer discipline proceeding, the Nebraska Supreme Court considers the follow-
ing factors: (1) the nature of the offense, (2) the need for deterring others, (3) the 



maintenance of the reputation of the bar as a whole, (4) the protection of the public, 
(5) the attitude of the offender generally, and (6) the offender’s present or future 
fitness to continue in the practice of law.

 5. ____. The Nebraska Supreme Court evaluates each attorney discipline case indi-
vidually, in light of its particular facts and circumstances.

 6. ____. In attorney discipline cases, the Nebraska Supreme Court considers (1) 
aggravating and mitigating circumstances, (2) the attorney’s conduct underlying 
the charges and throughout the proceeding, and (3) the propriety of a sanction with 
the sanctions imposed in similar cases.

Original action. Judgment of suspension.

John W. Steele, Assistant Counsel for discipline, for relator.

No appearance for respondent.

heavican, C.J., wRight, connolly, geRRaRd, stePhan, 
mccoRmack, and milleR-leRman, JJ.

PeR cuRiam.
The Counsel for discipline of the Nebraska Supreme Court 

charged respondent, Timothy B. Barnes, with violating his oath 
of office under Neb. rev. Stat. § 7-104 (reissue 1997) and the 
following provisions of the Nebraska rules of Professional 
Conduct: rule 1.3 (duty to act with reasonable diligence and 
promptness in representing client), rule 1.4 (duty to promptly 
communicate with client about means of accomplishing cli-
ent’s goals, status of matter undertaken, and client’s reason-
able requests for information), and rule 1.16 (duty to protect 
client’s interest upon termination of representation). The charges 
stemmed from Barnes’ negligent handling of his client’s legal 
matter and his failure to communicate with the client.

Barnes was retained by an animal welfare group, Hi Plains 
Animal Welfare Society (HiPAWS), to help it obtain nonprofit 
corporation status. After HiPAWS retained Barnes, he failed 
to complete the matter and failed to notify HiPAWS that he 
was unable to do so. He did not return any of the money 
HiPAWS paid for his fee and expenses until after the Counsel 
for discipline had filed formal charges against him. The evi-
dence does not show that he has repaid the full amount of his 
unearned fee.
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The referee found clear and convincing evidence to support 
the formal charges. He recommended that Barnes be publicly 
censured and reprimanded. We agree with the referee’s findings 
that the formal charges are supported by clear and convincing 
evidence. But we conclude that the recommendation of a public 
reprimand is not an appropriate sanction under these facts. We 
suspend Barnes from the practice of law for 30 days, subject to 
the conditions stated below.

BACkGrOUNd
Barnes was admitted to practice law in Nebraska in August 

2003. From July 2003 to March 2005, he worked for a law firm 
in Mitchell, Nebraska. After March 2005, he was a solo practi-
tioner in Scottsbluff, Nebraska. His practice primarily involved 
domestic relations, criminal law, and serving as a guardian 
ad litem. At some point, he was hired part time as a deputy 
kimball County Attorney.

Most of these events regarding the formal charges took place 
in 2006 while Barnes was a solo practitioner in Scottsbluff. The 
referee found that in February 2006, HiPAWS retained Barnes 
and paid him a flat fee of $1,500 and $500 for expenses to 
obtain tax-exempt status for HiPAWS under I.r.C. § 501(c)(3) 
(2000). Barnes put the $500 in his trust account and the $1,500 
in his business account. He had never completed a § 501(c)(3) 
application by himself. He helped with an application while 
working for the Mitchell law firm, but his work was limited to 
proofreading. He knew that he would also need to file articles 
of incorporation for HiPAWS, and both parties understood that 
his professional fee covered this filing.

HiPAWS sent documentation to Barnes about its group when 
it paid him $2,000 in February 2006, but he did not initially 
request any further documentation. In May, after HiPAWS 
attempted to contact Barnes, he e-mailed HiPAWS to set up 
a meeting. He did not, however, attend that meeting. He also 
failed to attend a rescheduled meeting in July after learning 
that he was required to be at a court hearing instead. Barnes 
finally met with HiPAWS members on July 20. He requested 
further documentation, which the members later sent to him. He 
also stated that he would need several more weeks to complete 



the § 501(c)(3) application but did not specify a reason for the 
delay. At the end of July, Barnes closed his office, terminated 
his e-mail account, and moved to Utah. He moved there with his 
family to take advantage of a special education program in Salt 
Lake City for his 9-year-old daughter. In August, he was offered 
a job in Utah; he currently works there as a prosecutor. He did 
not inform HiPAWS of his move.

In September 2006, Barnes sent HiPAWS a partially com-
pleted § 501(c)(3) application and requested further informa-
tion. He did not send paperwork for filing articles of incorpora-
tion. HiPAWS did not immediately respond to Barnes’ request 
for more information because HiPAWS wanted clarification. A 
member attempted to contact Barnes by e-mail and telephone 
and finally obtained his new contact information through the bar 
association. In November, after speaking to Barnes, a HiPAWS 
member sent him the additional information he had requested 
by mail. Barnes, however, never completed the application 
despite many e-mails from HiPAWS.

After moving to Utah, Barnes and his family began to have 
health problems, and he put the HiPAWS application “on the 
backburner.” Barnes testified that from late 2006 until March 
2007, he was having unexplained, debilitating headaches. He 
stated that he underwent extensive testing, including MrI’s, 
CT scans, and even a spinal tap, to ensure he did not have an 
aneurysm. In 2007, his wife was dealing with mental health 
problems when she became unexpectedly pregnant with their 
fourth child, who was born in September 2007. Besides his 
oldest daughter’s special needs, his 5-year-old daughter was 
having growth problems and was undergoing chromosome test-
ing for genetic disorders. Barnes also underwent surgery for an 
undisclosed reason in August 2007. But despite these health 
problems, he never informed HiPAWS that he could not do the 
work, because he still believed that he could.

In december 2006 and January 2007, a HiPAWS member 
contacted the Counsel for discipline. Afterward, in January, the 
member informed Barnes that HiPAWS would proceed with its 
complaint unless he finished the project or refunded its pay-
ment of fees and expenses. The Counsel for discipline filed 
formal charges against Barnes in June 2007. In August, Barnes 
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refunded to HiPAWS $1,000 of the money it paid him for his fee 
and the $500 it paid him for expenses; he also promised to repay 
the remaining $500 of his unearned fee. But he had not done so 
when the referee hearing occurred in October.

At the referee’s hearing, Barnes testified that he had initially 
contacted a couple of attorneys about the § 501(c)(3) application 
but that their responses did not help him. He did not attempt to 
contact a tax professional; nor did he contact anyone at his for-
mer law firm because he did not feel comfortable calling anyone 
there. He believed that he could learn the process on his own.

Barnes testified that he did not refund the $500 for expenses 
immediately in January 2007 because he was planning to write 
one check to HiPAWS for the full amount. He also stated that 
he had not yet repaid the remaining $500 because his finances 
were “strapped” following his surgery and the birth of his fourth 
child. But he testified that he planned to repay the $500 within 
a couple of months.

The referee found Barnes had fully cooperated with the 
Counsel for discipline, had admitted most of the allegations, 
had expressed remorse over his failure to complete the appli-
cation, and intended to repay the remaining $500. The referee 
further found that there was clear and convincing evidence to 
support the formal charges. The referee specifically found that 
Barnes had failed to take reasonable steps to protect his client’s 
interest, such as giving reasonable notice of his termination of 
representation, allowing time for employment of other counsel, 
and refunding all advanced payment of fees or expenses that he 
had not earned or incurred.

regarding mitigating considerations, the referee found that 
Barnes had made a good faith effort to do the work because the 
application was two-thirds completed. He also found that Barnes 
had returned the documentation HiPAWS had provided. Finally, 
he found that Barnes had left Nebraska for personal and family 
issues and was now employed as a prosecutor within the realm 
of his experience and training. But the referee characterized 
Barnes as “an unfortunate example of an inexperienced solo 
practitioner entering into a project and representation which was 
beyond his legal experience and training” who had failed to seek 
the assistance of attorneys who could have helped him.



The referee recommended that this court publicly censure 
and reprimand Barnes.

ASSIGNMeNT OF errOr
The Counsel for discipline takes exception to the referee’s 

recommendation of a public censure and reprimand under 
these facts.

STANdArd OF reVIeW
[1,2] In attorney discipline and admission cases, we review 

recommendations de novo on the record, reaching a conclusion 
independent of the referee’s findings.1 When credible evidence 
is in conflict on material issues of fact, however, we consider 
and give weight to the fact that the referee heard and observed 
the witnesses and accepted one version of the facts rather 
than another.2

ANALYSIS
Barnes has not filed exceptions to the referee’s report. Besides 

its exception to the referee’s recommendation, the Counsel for 
discipline also takes exception to a minor misstatement in the 
referee’s findings of fact. We agree the record clearly shows the 
statement was an error and have corrected it. We find clear and 
convincing evidence in the record that Barnes has violated his 
oath of office as an attorney under § 7-104 and the following 
provisions of the Nebraska rules of Professional Conduct: rules 
1.3, 1.4, and 1.16.

[3,4] Under Neb. Ct. r. of discipline 4 (rev. 2004), we may 
consider and impose the following public sanctions for attorney 
misconduct: (1) disbarment; (2) suspension for a fixed period; 
(3) probation in lieu of or subsequent to suspension, on such 
terms as the court may designate; (4) censure and reprimand; or 
(5) temporary suspension.3 To determine whether and to what 
extent discipline should be imposed in a lawyer discipline pro-
ceeding, we consider the following factors: (1) the nature of the 

 1 State ex rel. NSBA v. Kinney, 274 Neb. 412, 740 N.W.2d 607 (2007).
 2 Id.
 3 See State ex rel. Counsel for Dis. v. Wadman, ante p. 357, 746 N.W.2d 681 

(2008).

 STATe ex reL. COUNSeL FOr dIS. v. BArNeS 919

 Cite as 275 Neb. 914



920 275 NeBrASkA rePOrTS

offense, (2) the need for deterring others, (3) the maintenance 
of the reputation of the bar as a whole, (4) the protection of the 
public, (5) the attitude of the offender generally, and (6) the 
offender’s present or future fitness to continue in the practice 
of law.4

[5,6] We evaluate each attorney discipline case individually, 
in light of its particular facts and circumstances.5 We con-
sider aggravating and mitigating circumstances, as well as the 
attorney’s conduct underlying the charges and throughout the 
proceeding.6 In addition, we consider the propriety of a sanction 
with the sanctions imposed in similar cases.7

The evidence shows that Barnes seriously neglected and failed 
to complete a matter entrusted to him and that his failure to 
promptly pursue the matter adversely affected his client’s inter-
ests. A HiPAWS member testified that the group decided not to 
pursue the § 501(c)(3) application after its money was refunded 
because another animal welfare society had since been orga-
nized in the county. In addition, we note that although Barnes 
did not appear before this court, the Counsel for discipline 
reported that Barnes has still not repaid the remaining $500 of 
his unearned fee.

As mitigating factors, we recognize that during some of the 
time Barnes neglected his client’s legal matter, he was con-
tending with a series of personal and family health issues that 
undoubtedly caused him mental and financial stress. We note 
that he cooperated with the Counsel for discipline, admitted 
most of the allegations in the formal charges, and acknowledged 
responsibility for his actions. There is also no record of other 
complaints against Barnes, and he is no longer engaged in the 
private practice of law.

despite Barnes’ personal problems, however, we find trou-
bling his failure to seek assistance on a matter about which 
he had little experience. This failure occurred before the bulk 

 4 Id.
 5 See id.
 6 See id.
 7 See State ex rel. Counsel for Dis. v. Riskowski, 272 Neb. 781, 724 N.W.2d 

813 (2006).



of his personal and family health problems began, and those 
problems were not so severe as to totally excuse his failure to 
promptly communicate with his client. Finally, in a similar case, 
we suspended an attorney who failed to return an unearned 
portion of a client’s fee until after the client filed a complaint 
against him.8

After a de novo review, it is the judgment of this court that 
Barnes be suspended from the practice of law for 30 days, 
beginning immediately. Barnes’ license to practice law shall be 
reinstated at the end of the 30-day suspension, provided that he 
has complied with Neb. Ct. r. of discipline 16 (rev. 2004) and 
further provided that he has repaid to HiPAWS the remaining 
portion of his unearned fee. Barnes is directed to pay costs and 
expenses in accordance with Neb. rev. Stat. §§ 7-114 and 7-115 
(reissue 1997) and Neb. Ct. r. of discipline 10(P) (rev. 2005) 
and 23 (rev. 2001) within 60 days after an order imposing costs 
and expenses, if any, is entered by the court.

Judgment of susPension.

 8 See State ex rel. Counsel for Dis. v. Hynes, 262 Neb. 307, 631 N.W.2d 499 
(2001).
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 1. Judgments: Appeal and Error. When reviewing questions of law, an appellate 
court has an obligation to resolve the questions independently of the conclusion 
reached by the trial court.

 2. Judgments: Final Orders. Orders purporting to be final judgments, but that are 
dependent upon the occurrence of uncertain future events, do not necessarily oper-
ate as “judgments” and may be wholly ineffective and void as such.

 3. ____: ____. A conditional judgment may be wholly void because it does not “per-
form in praesenti” and leaves to speculation and conjecture what its final effect 
may be.

 4. ____: ____. While conditional orders will not automatically become final judg-
ments upon the occurrence of the specified conditions, they can operate in 
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 conjunction with a further consideration of the court as to whether the conditions 
have been met, at which time a final judgment may be made.

 5. Judgments: Equity. The void conditional judgment rule does not extend to 
actions in equity.

 6. ____: ____. Conditional judgments are a fundamental tool with which courts sit-
ting in equity have traditionally been privileged to properly devise a remedy to 
meet the situation.

 7. ____: ____. Where it is necessary and equitable to do so, a court of equitable juris-
diction may enter a conditional judgment and such judgment will not be deemed 
void simply by virtue of its conditional nature.

 8. Property Settlement Agreements. Where a property division is made pursuant 
to a voluntary agreement by the parties, a further equitable consideration arises as 
to the need to protect the parties’ bargaining power and the benefit of a bargain 
once made.

 9. Property Settlement Agreements: Presumptions. Where parties have forgone 
their opportunity to litigate disputes and have chosen instead to enter into an 
agreement, their reliance on the agreement may be presumed.

10. Property Settlement Agreements: Equity. Inequity may result if a court adopts 
a policy of less than full enforcement of mutually agreed-upon property and 
 support agreements.

11. Property Settlement Agreements: Child Support: Public Policy. Public policy 
forbids enforcement of a private agreement that purports to discharge a parent’s 
liability for child support, if the agreement does not adequately provide for 
the child.

12. Child Support. When overpayments of child support are voluntarily made outside 
the terms of a court order, the general rule is that no credit is given for those 
payments, because such a credit would be tantamount to allowing one party to 
unilaterally modify the court’s order, which could result in the deprivation of future 
support benefits.

13. Child Support: Equity. A credit against child support can be granted where 
equity requires it.

14. Judgments: Res Judicata. The doctrine of res judicata, or claim preclusion, bars 
the relitigation of a matter that has been directly addressed or necessarily included 
in a former adjudication if (1) the former judgment was rendered by a court of 
competent jurisdiction, (2) the former judgment was a final judgment, (3) the 
former judgment was on the merits, and (4) the same parties or their privies were 
involved in both actions.

15. Res Judicata. The doctrine of res judicata bars relitigation not only of those mat-
ters actually litigated, but also of those matters which might have been litigated in 
the prior action.

16. Courts: Judgments. A district court has the inherent power to determine the sta-
tus of its judgments.

17. ____: ____. The district court may, on motion and satisfactory proof that a judg-
ment has been paid and satisfied in whole or in part by the act of the parties 
thereto, order it discharged and canceled of record, to the extent of the payment 
or satisfaction.
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geRRaRd, J.
The parties to this appeal entered into an agreement, incor-

porated into a court order, by which the father of a minor child 
agreed to pay the mother $14,000. If the mother ever sought 
and received child support, however, the order provided that the 
father was to receive $14,000 credit against the child support 
award. The primary issue presented in this appeal is whether 
such a provision is enforceable. We conclude that on the facts 
of this case, the agreement is enforceable, and we affirm the 
judgment of the district court.

BACkGrOUNd
Alan dean Jensen and kathleen A. Jensen, now known as 

kathleen A. kerrigan, are the parents of a minor child whose 
paternity was adjudicated in a decree entered on december 29, 
1999. That decree established joint legal and physical custody, 
and because Alan and kathleen were living together at the time, 
no child support was awarded.

The decree of paternity was modified on March 14, 2000. 
The modification established a schedule for the parties’ physical 
custody of the child. The 2000 modification did not order ongo-
ing child support, but provided that

[Alan] has delivered to [kathleen], the sum of $14,000.00, 
which amount is considered toward any future child sup-
port that [kathleen] may request from the Court. In the 
event [kathleen] does request child support in the future, 
the $14,000.00 shall be used toward the payment of that 
child support each month, before [Alan] shall be required 
to make any actual payments to the Court. In the event 
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[kathleen] never requests child support during the minor-
ity of the child, she shall not be required to repay or credit 
this money to [Alan].

Alan testified that the $14,000 payment had been made at 
kathleen’s request. Alan explained that kathleen “didn’t want 
to get an apartment. She wanted [the child] to have a house with 
a backyard. And I told her that I would help her in that regard 
in as much as that would provide shelter for my son.” kathleen 
conceded that she received the $14,000 payment and used it to 
make a downpayment on a house.

On January 12, 2001, kathleen filed an application for 
another modification of the decree. kathleen alleged that the 
joint custody arrangement was not working and prayed that she 
be awarded sole custody. Alan cross-petitioned for custody and 
child support. The parties then, through mediation, entered into 
a “parenting plan” reestablishing a schedule for joint custody. 
The parenting plan was not memorialized by the court at that 
time, nor was the decree modified.

On October 14, 2003, Alan petitioned to modify the decree, 
alleging, for a number of reasons, that circumstances had changed 
since the parenting plan and previous court orders and that he 
should be awarded sole custody and child support. On November 
19, the court modified the decree to reflect the previous parent-
ing plan. On November 21, kathleen cross-petitioned for sole 
custody and child support.

The case was not tried until September and October 2005. 
On March 7, 2006, the court entered an order modifying the 
decree, awarding kathleen sole custody, and establishing a visi-
tation schedule. The court ordered Alan to pay child support “in 
the amount of $1,100 per month commencing the first month 
after the signing and entry of this Order and continuing until 
the minor child reaches majority, marries, is emancipated, dies, 
or until further order of the Court.” The order did not address a 
credit against the child support award, and there is no indication 
in the record that Alan raised the issue of a credit at that time. 
Alan appealed from the March 7 order, assigning error only 
to the district court’s failure to award him sole custody. In a 
memorandum opinion filed december 12, the Court of Appeals 
affirmed the district court’s custody award.



On March 29, 2007, Alan filed a declaratory judgment action 
in the district court, seeking a declaration with respect to the 
$14,000 credit provision of the March 14, 2000, order. In 
response, kathleen alleged that the credit provision was (1) 
void as a conditional order, (2) void as against public policy, (3) 
void as impermissibly contracting away the right of the child to 
receive child support, and (4) barred by res judicata. kathleen 
also alleged that the $14,000 payment “has been expended in 
maintaining and supporting the parties’ minor child” and that 
she was unable to return it. At trial, kathleen testified that 
she had cut back her work hours, “because I thought I was 
going to have this money coming in. And now that it’s not in, 
we’re struggling.”

The district court rejected each of kathleen’s arguments. The 
court reasoned that the credit provision had not bargained away 
the right to receive child support, but was in effect a negotiated 
settlement provision in which Alan had agreed to pay a sum of 
money that was to be used in supporting the child. The court 
concluded that the March 14, 2000, order was valid and enforce-
able, and declared that Alan was entitled to a credit of $14,000 
to be applied to the March 7, 2006, child support award.

ASSIGNMeNTS OF errOr
kathleen assigns that the district court erred in declaring the 

$14,000 credit provision enforceable and in granting Alan such 
credit against his child support obligation.

STANdArd OF reVIeW
[1] This appeal presents questions of law. When reviewing 

questions of law, an appellate court has an obligation to resolve 
the questions independently of the conclusion reached by the 
trial court.1

ANALYSIS
kathleen offers three arguments in support of her assign-

ments of error: that the credit provision was a void conditional 
order, that it is unenforceable as against public policy, and that 

 1 Law Offices of Ronald J. Palagi v. Howard, ante p. 334, 747 N.W.2d 1 
(2008).
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Alan’s enforcement of the provision is barred by res judicata. 
We will address each argument in turn.

conditional oRdeR

[2,3] kathleen argues that the credit provision is a void 
conditional judgment. Orders purporting to be final judgments, 
but that are dependent upon the occurrence of uncertain future 
events, do not necessarily operate as “judgments” and may be 
wholly ineffective and void as such.2 We have explained that a 
conditional judgment may be wholly void because it does not 
“perform in praesenti” and leaves to speculation and conjecture 
what its final effect may be.3

[4-7] But we have also explained that while conditional 
orders will not automatically become final judgments upon the 
occurrence of the specified conditions, they can operate in con-
junction with a further consideration of the court as to whether 
the conditions have been met, at which time a final judgment 
may be made.4 And more importantly, we held in Strunk v. 
Chromy-Strunk that the void conditional judgment rule does not 
extend to actions in equity.5 Conditional judgments are a funda-
mental tool with which courts sitting in equity have traditionally 
been privileged to properly devise a remedy to meet the situa-
tion. Therefore, where it is necessary and equitable to do so, a 
court of equitable jurisdiction may enter a conditional judgment 
and such judgment will not be deemed void simply by virtue of 
its conditional nature.6

[8-10] Instead, certain conditional judgments may be con-
sidered erroneous or an abuse of discretion, be set aside where 
procured by fraud, or be considered void as contrary to statute 
or public policy.7 There is no evidence of fraud in this case, and 
we will consider public policy more completely in the context 
of kathleen’s next argument. We have also said that where a 

 2 See Strunk v. Chromy-Strunk, 270 Neb. 917, 708 N.W.2d 821 (2006).
 3 See id.
 4 Id.
 5 Id.
 6 See id.
 7 Id.



property division is made pursuant to a voluntary agreement 
by the parties, a further equitable consideration arises as to the 
need to protect the parties’ bargaining power and the benefit of 
a bargain once made.8 Where parties have forgone their oppor-
tunity to litigate disputes and have chosen instead to enter into 
an agreement, their reliance on the agreement may be presumed. 
Inequity may result if the court adopts a policy of less than 
full enforcement of mutually agreed-upon property and support 
agreements.9 That would be the case here. We note, in particu-
lar, that although kathleen argues the March 14, 2000, order 
was void, she has made no offer to return the $14,000 payment 
she received as a result of the order.

The credit provision at issue here was the product of negotia-
tion and agreement by the parties, and was incorporated by the 
court into what was implicitly a fair and reasonable modifica-
tion of the paternity decree. even assuming it was subject to 
collateral attack, it was not so indefinite as to be unenforceable. 
And the evidence suggests that the provision was an appropri-
ate exercise of the court’s equitable powers, because it made 
possible a settlement provision that, at the time, was apparently 
in the child’s best interests. We reject kathleen’s claim that the 
provision was an impermissible conditional order.

Public Policy

[11] kathleen also argues that the credit provision is unen-
forceable as against public policy. We have explained that 
public policy forbids enforcement of a private agreement that 
purports to discharge a parent’s liability for child support, if the 
agreement does not adequately provide for the child.10 But the 
agreement at issue here did not discharge Alan’s liability for 
child support. Instead, it expressly provided Alan with credit for 
a payment that the parties agreed would constitute prepayment 
of any subsequent child support award. We conclude that on the 
facts of this case, the agreement is enforceable.

 8 Id.
 9 Id.
10 See State on behalf of Kayla T. v. Risinger, 273 Neb. 694, 731 N.W.2d 892 

(2007).
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[12,13] When overpayments of child support are voluntarily 
made outside the terms of a court order, the general rule is that 
no credit is given for those payments.11 The principle behind this 
rule is that such a credit would be tantamount to allowing one 
party to unilaterally modify the court’s order, which could result 
in the deprivation of future support benefits.12 Nonetheless, even 
then, a credit against child support can be granted where equity 
requires it.13

But Alan does not need equitable relief in the present case, 
because this case does not involve a voluntary overpayment. 
rather, it involves a payment that was actually incorporated into 
the court’s order. Alan is not seeking relief from the provisions 
of the decree, as modified by the March 14, 2000, order—he 
is asking the court to enforce the modified decree’s express 
terms. Alan’s $14,000 payment was neither “voluntary” nor 
an “overpayment,” because it was the payment specified in the 
court’s order.

Instead, the question here is whether principles of equity 
demand that the credit provision of the March 14, 2000, order be 
set aside. The few courts to have considered comparable circum-
stances have concluded that giving such credit is appropriate.14 
Such a credit clause does not violate public policy because it is 
regarded as a lump-sum payment of child support, not a waiver 
of child support altogether.15 And the agreement still provides 
regular support for the children, because it is the custodial 

11 See, Jameson v. Jameson, 13 Neb. App. 703, 700 N.W.2d 638 (2005); Palagi 
v. Palagi, 10 Neb. App. 231, 627 N.W.2d 765 (2001); Griess v. Griess, 9 
Neb. App. 105, 608 N.W.2d 217 (2000).

12 See Griess, supra note 11.
13 See id. See, e.g., Berg v. Berg, 238 Neb. 527, 471 N.W.2d 435 (1991); 

Contra Costa Cty. ex rel. Petersen v. Petersen, 234 Neb. 418, 451 N.W.2d 
390 (1990); Cotton v. Cotton, 222 Neb. 306, 383 N.W.2d 739 (1986).

14 See, Hewson v. Hewson, 708 N.W.2d 889 (N.d. 2006); Picht v. Henry, 
252 Iowa 559, 107 N.W.2d 441 (1961); Blume v. Stewart, 715 N.e.2d 913 
(Ind. App. 1999); Marriage of Babbitt, 50 Wash. App. 190, 747 P.2d 507 
(1987).

15 See Marriage of Babbitt, supra note 14. See, also, Hewson, supra note 14.



parent’s responsibility, being aware of the credit provision, to 
budget the payment accordingly.16

kathleen relies on Gibson v. Gibson,17 in which this court 
reversed a trial court’s entry of a lump-sum child support award. 
But Gibson is distinguishable. The judgment in Gibson did not 
involve a credit provision. rather, the trial court attempted to 
award, in advance, all the child support to be paid for the fol-
lowing 13 years. We held that it was

improper under the law to make a final, definite, and posi-
tive entry of such a judgment for the support of a minor 
child, for the amount to be paid must vary with the several 
needs of the child . . . and the court may also consider 
such changes in the financial condition of the father as are 
shown by the testimony. Therefore, the law has provided 
that the monthly payments can be changed from time to 
time as the evidence warrants.18

The problem in Gibson was not, as kathleen suggests, an order 
for a lump-sum payment. Instead, we found error in the trial 
court’s attempt to order, without the agreement of the parties, 
that all the child support be paid in advance. That error is not 
present here, because the March 14, 2000, order was the prod-
uct of a settlement agreement and does not preclude a future 
child support award or adjustment of that award. In fact, the 
order expressly acknowledges that possibility—it simply directs 
that Alan be credited for a substantial payment that he has 
already made.

kathleen also argues that the March 14, 2000, order was not 
accompanied by a child support worksheet. It is true that all 
orders for child support, including modifications, should include 
the appropriate child support worksheets.19 And in the event of a 
deviation from the Nebraska Child Support Guidelines, the trial 
court should state the amount of support that would have been 
required under the guidelines absent the deviation and include 

16 See Blume, supra note 14.
17 Gibson v. Gibson, 147 Neb. 991, 26 N.W.2d 6 (1947).
18 Id. at 1000, 26 N.W.2d at 10.
19 See, e.g., Nebraska Child Support Guidelines, paragraph C; Gress v. Gress, 

271 Neb. 122, 710 N.W.2d 318 (2006).
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the reason for the deviation in the findings portion of the decree 
or order, or complete and file worksheet 5 in the court file.20

But it is not clear that a worksheet would have been neces-
sary or appropriate for the March 14, 2000, modification of the 
decree, given that no ongoing child support award was entered 
in that order. And the basis for the order—both the $14,000 pay-
ment and the credit provision—was apparent from the record. In 
any event, we have never held that the absence of a child sup-
port worksheet provides a basis for a collateral attack on a final 
judgment. Once the March 14 order became final, even without 
a worksheet, it was enforceable.

Finally, kathleen argues that Alan did not prove that giving 
him a credit against child support is in the best interests of the 
child. But kathleen’s argument misses the point. The record 
establishes that the $14,000 payment was originally made so 
kathleen could make a downpayment on a house, for her bene-
fit and the child’s. Presumably, without the credit provision, no 
such payment would have been made.

Although the March 14, 2000, order was entered by agree-
ment of the parties, determination of the best interests of a child 
includes a judicial decision based upon evidence and is not 
governed exclusively by a parental stipulation.21 This principle 
imposed upon the trial court, in entering the March 14 order, 
an obligation to independently consider whether the order was 
in the best interests of the child.22 There is no evidence in the 
record to suggest that it did not do so, and we reject kathleen’s 
collateral attack to the contrary. Because the March 14 order 
was presumably in the child’s best interests when it was entered, 
it was not Alan’s burden to prove it was still in the best interests 
of the child in order to have it enforced.

kathleen was seeking relief from the terms of the modified 
decree, not Alan. essentially, kathleen sought to modify the 

20 Gress, supra note 19.
21 See, Stuhr v. Stuhr, 240 Neb. 239, 481 N.W.2d 212 (1992); Schulze v. 

Schulze, 238 Neb. 81, 469 N.W.2d 139 (1991). See, also, Zahl v. Zahl, 273 
Neb. 1043, 736 N.W.2d 365 (2007); Lawson v. Pass, 10 Neb. App. 510, 633 
N.W.2d 129 (2001).

22 See id.



decree again to set aside the credit provision. But the March 14, 
2000, modification to the decree was the product of negotiation 
and settlement between the parties. And kathleen presented no 
evidence of particular hardship to the child, or any other evi-
dence that would justify setting the stipulated settlement aside. 
Without such evidence, we find no equitable basis for reversing 
the trial court’s decision to enforce the modified decree that was 
agreed to by the parties and approved by the court.

Res Judicata

kathleen’s final argument is that Alan’s claim for credit 
against the 2006 child support award was barred by res judicata. 
kathleen argues that Alan should have asked for credit in the 
last modification proceeding, and not after the child support 
award was entered. Therefore, kathleen asserts that his declara-
tory judgment action should be barred by res judicata.

[14,15] The doctrine of res judicata, or claim preclusion, bars 
the relitigation of a matter that has been directly addressed or 
necessarily included in a former adjudication if (1) the former 
judgment was rendered by a court of competent jurisdiction, (2) 
the former judgment was a final judgment, (3) the former judg-
ment was on the merits, and (4) the same parties or their privies 
were involved in both actions.23 The doctrine bars relitigation not 
only of those matters actually litigated, but also of those matters 
which might have been litigated in the prior action.24

But Alan’s claim for credit against his child support obliga-
tion was not before the court, expressly or implicitly, in the last 
modification proceeding. rather, it had been conclusively settled 
in the March 14, 2000, modification, from which kathleen 
did not appeal. Alan was entitled to rely on the provisions of 
the March 14 order, at least until it became clear that he and 
kathleen disagreed about its effectiveness. There is nothing in 
the record to suggest that Alan knew, in the last modification 
proceeding, that it would be necessary to seek a declaratory 

23 Ichtertz v. Orthopaedic Specialists of Neb., 273 Neb. 466, 730 N.W.2d 798 
(2007).

24 Id.
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judgment to enforce the provisions of the March 14 order.25 He 
was not required, in the later proceedings, to anticipate a col-
lateral attack on the credit provision.

[16,17] Instead, Alan’s declaratory judgment action sought 
to establish, insofar as the $14,000 credit was concerned, that 
a portion of Alan’s liability for child support had already been 
discharged. We have previously noted, in the context of approv-
ing credit against child support judgments, that a district court 
has the inherent power to determine the status of its judgments.26 
The district court may, on motion and satisfactory proof that a 
judgment has been paid and satisfied in whole or in part by the 
act of the parties thereto, order it discharged and canceled of 
record, to the extent of the payment or satisfaction.27 While the 
2006 child support award set a date upon which Alan’s obliga-
tion to pay child support would commence, that did not pre-
clude the court from finding, pursuant to the March 14, 2000, 
order, that part of the March 7, 2006, award had already been 
satisfied by Alan’s $14,000 payment.

CONCLUSION
The credit provision was not void as a conditional order or 

as against public policy. Alan’s declaratory judgment action to 
enforce the provision was not barred by res judicata. Therefore, 
kathleen’s assignments of error lack merit, and we affirm the 
judgment of the district court.

affiRmed.

25 See id.
26 Cotton, supra note 13. See, also, Berg, supra note 13; Petersen, supra note 

13.
27 Berg, supra note 13; Cotton, supra note 13.
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 1. Equity: Appeal and Error. In an appeal of an equitable action, an appellate court 
tries factual questions de novo on the record and reaches a conclusion independent 
of the findings of the trial court, provided, where credible evidence is in conflict 
on a material issue of fact, the appellate court considers and may give weight to the 
fact that the trial judge heard and observed the witnesses and accepted one version 
of the facts rather than another.

 2. Forbearance: Estoppel. Under the doctrine of promissory estoppel, a promise 
which the promisor should reasonably expect to induce action or forbearance is 
binding if injustice can be avoided only by enforcement of the promise.

 3. Estoppel. Promissory estoppel requires that reliance be reasonable and 
 foreseeable.

 4. Appeal and Error. An appellate court is not obligated to engage in an analysis 
which is not needed to adjudicate the controversy before it.

Appeal from the District Court for Cass County: ranDall l. 
rehmeier, Judge. Affirmed.
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L.L.O., for appellants.
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gerrarD, J.
NATURE OF CASE

In this case, Cass County Bank (Bank) seeks reimbursement 
from the appellants for money it paid to Upland Construction 
Company (Upland) pursuant to a letter of credit. The Bank con-
tends that the appellants are liable for the Bank’s extension and 
payment of the letter of credit because they promised to sign a 
promissory note guaranteeing the letter. The appellants claim, in 
essence, that they are not liable because they never signed the 
note. The district court found in favor of the Bank. The primary 
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issues presented in this appeal are whether the Bank was autho-
rized to issue the letter of credit and whether the Bank is entitled 
to reimbursement from the appellants.

FACTS
Anil K. Agarwal and Sudha Agarwal, husband and wife, are 

the parents of three children, one of whom is Arun Agarwal. 
At all times relevant to this case, the children were co-owners 
of Dana Partnership, which in turn owns 90 percent of Reliant 
Construction, L.L.C. (Reliant). Sudha was Dana Partnership’s 
managing agent until 2001, when the partnership agreement was 
amended and Arun became the managing agent. Arun is also 
Reliant’s managing agent.

Although Sudha was no longer Dana Partnership’s managing 
agent, she remained involved with the operation of the company. 
Douglas Rasmussen, vice president of the Bank and the loan offi-
cer responsible for overseeing loans made to Dana Partnership, 
testified that Arun had directed Rasmussen to speak to Sudha 
regarding business dealings that involved Dana Partnership.

In 2003 and 2004, the Bank made various loans and issued 
multiple letters of credit to Dana Partnership, all of which were 
signed by Arun in his capacity as Dana Partnership’s managing 
agent. Anil and Sudha cosigned on a number of these loans. 
The record reflects that, with regard to the loans and letters of 
credit issued by the Bank at Dana Partnership’s request, it was 
the Bank’s general practice to take the loan documents to Dana 
Partnership’s office, where the documents would be signed. And 
the Bank would not advance any money or issue a letter of credit 
without first acquiring the necessary signatures.

On June 6, 2003, Reliant entered into a subcontract agree-
ment with Upland to perform roofing work on a project to build 
a waste disposal facility. Pursuant to the subcontract agreement, 
Reliant was required to post a performance bond. In place of a 
performance bond, however, Upland agreed to accept a letter of 
credit from Reliant, listing Upland as the beneficiary.

On August 8, 2003, the Bank, at Arun’s request, issued irrevo-
cable standby letter of credit No. 41558 (original letter of credit), 
naming Upland as the beneficiary. The amount of the original 
letter of credit was $90,228 and had a stated expiration date of 



June 1, 2004. June 1 was chosen as the expiration date because 
Arun and Upland believed that Reliant’s roofing job would be 
completed by this date. In conjunction with the issuance of the 
original letter of credit, Dana Partnership, as borrower, and Anil 
and Sudha, as cosigners, signed and gave the Bank commercial 
promissory note No. 41558 dated August 8, 2003. This com-
mercial promissory note was for the same amount as the original 
letter of credit, $90,228, and had a maturity date of June 1, 2004, 
which corresponded with the expiration date on the original 
 letter of credit.

The commercial promissory note provided that it was “fur-
ther governed by the Commercial Loan Agreement,” which 
was signed by Anil and Sudha and dated August 8, 2003. 
The commercial loan agreement, under the section entitled 
“ADDITIONAL TERMS,” provided, in bold and capital let-
ters, that

oral agreements or commitments to loan money, extend 
credit or to forbear from enforcing repayment of a debt 
including promises to extend or renew such debt are not 
enforceable. To protect you (borrower) and us (lender) 
from misunderstanding or disappointment, any agreements 
we reach covering such matters are contained in this writ-
ing, which is the complete and exclusive statement of 
the agreement between us, except as we may later agree 
in writing to modify it. By signing this agreement, the 
parties affirm that no unwritten oral agreement exists 
between them.

Anil and Sudha also signed, on August 8, a personal guaranty 
for “each and every debt, of every type and description, that 
[Dana Partnership] may now or at any time in the future owe 
[the Bank].”

In May 2004, it became apparent that Reliant would not be 
able to complete the contracted work before the original letter of 
credit expired on June 1. As a result, Paul Sum, Upland’s owner 
and president, contacted Arun and told Arun that the expiration 
date on the original letter of credit needed to be extended. Sum 
testified that he specifically instructed Arun to extend the expira-
tion date on the original letter of credit to October 31, because 
Reliant should have been able to complete the project by that 

 CASS CTy. BANK v. DANA PARTNERShIP 935

 Cite as 275 Neb. 933



936 275 NEBRASKA REPORTS

date. According to Sum, Arun assured him that he would get a 
new letter of credit with an expiration date of October 31.

Following his conversation with Sum, Arun attempted to 
contact Rasmussen at the Bank. however, Arun was not able 
to reach Rasmussen personally, so Arun left Rasmussen two 
or three voice mail messages. Rasmussen testified that Arun 
indicated in his messages that the original letter of credit was 
expiring and that Reliant needed a new letter of credit because 
the project had been delayed. According to Rasmussen, Arun 
also indicated that he would be going out of town. Rasmussen 
testified that, due to pressing matters at the Bank, he was unable 
to return Arun’s calls.

Because of the delay in hearing back from Rasmussen, Arun 
instructed Sudha to try and contact Rasmussen, which she did. 
Rasmussen had conversations with Sudha on two or three occa-
sions toward the later part of May 2004. Rasmussen testified that 
he and Sudha discussed the expiration date of the original letter 
of credit and that Sudha was “anxious” because the expiration 
date was approaching. Rasmussen testified that Sudha instructed 
him to contact Sum in order to determine how long the project 
was going to be delayed and to determine how long the original 
letter of credit needed to be extended. Sudha, however, testified 
that she did not discuss extending the original letter of credit 
with Rasmussen. She claimed instead that her conversation with 
Rasmussen was merely to inform Rasmussen that Arun was try-
ing to contact him.

During the final week of May 2004, Rasmussen contacted 
Sum, who informed Rasmussen that the original letter of credit 
should be extended to October 31. Rasmussen testified that on 
May 27, he called Sudha and told her that, after talking with 
Sum, it had been determined that the original letter of credit’s 
expiration date should be extended to October 31. Rasmussen 
testified that Sudha indicated to him that “it needed to be done” 
because the original letter of credit was expiring. According 
to Rasmussen, Sudha instructed him to send the new letter of 
credit to Upland before the original letter of credit expired on 
June 1.

Rasmussen testified that he told Sudha, on May 27, 2004, 
that the Bank would need the appropriate signatures on an 



 amendment to the promissory note that would correspond with 
the issuance of the new letter of credit. Rasmussen testified that 
Sudha told him to “[g]o ahead, and that she would see that it got 
signed.” Rasmussen told Sudha that he was not going to be back 
in his office until June 1 and that he would prepare and mail the 
new loan documents to her on that day.

On May 27, 2004, after talking with Sudha, Rasmussen pre-
pared irrevocable standby letter of credit No. 41558A (replace-
ment letter of credit). This replacement letter of credit contained 
the same terms as the original letter of credit except that the 
expiration date on the replacement letter of credit had been 
extended to October 31. On the same day, Rasmussen faxed a 
copy of the replacement letter of credit to Sum and placed the 
original in the mail.

Rasmussen admitted that it was not his general practice to 
advance money to a Bank customer without first receiving a sig-
nature. Nevertheless, Rasmussen testified that he did so in this 
instance because the Bank “had a longstanding relationship with 
the Agarwals and they’ve always done what they said they would 
do.” Rasmussen explained that the Bank was “doing a favor to 
a good loan customer” who was in “distress.” Rasmussen testi-
fied that he would not have issued the replacement letter of 
credit without having received Sudha’s verbal assurance that the 
amendment to the promissory note would be signed.

When he returned to work on June 1, 2004, Rasmussen 
prepared the amendment to the promissory note. The amend-
ment was dated June 1, 2004; was for the same amount as the 
original promissory note, $90,228; and had a maturity date cor-
responding with the replacement letter of credit, October 31. 
Rasmussen testified that he mailed the amendment and a copy of 
the replacement letter of credit to Sudha on June 1.

“A few weeks” after Rasmussen mailed the loan documents 
to Sudha, Rasmussen realized that the amendment to the prom-
issory note had not been signed and returned to the Bank. 
Rasmussen testified that he contacted both Sudha and Arun, 
each assured him that he or she would “look into it and get back 
to [him],” and neither one of them indicated that the amendment 
would not be signed. Both Arun and Sudha, however, claimed 
that they have never received an amendment or modification to 
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the original letter of credit. Arun testified that the first time he 
realized that the original letter of credit had been amended or 
modified was not until the second week of August 2004.

During the summer of 2004, Upland apparently became dis-
satisfied with Reliant’s work and, on various occasions, sent let-
ters to Arun threatening to exercise its rights under the replace-
ment letter of credit. On June 8, Sum faxed a letter to Arun in 
which Sum directed Arun “to complete the roof installation . . . 
no later than Tuesday, June 15, 2004 or Upland will enforce 
all remedies against [Reliant] per our subcontract agreement, 
including cashing in your Irrevocable Stand by Letter of Credit 
#41558A at the . . . Bank.” Arun never questioned Upland’s ref-
erence to the replacement letter of credit, nor did Arun contact 
the Bank or Upland and claim that the original letter of credit 
had already expired on June 1.

In another letter from Sum to Arun, dated June 25, 2004, Sum 
stated that “[b]ecause of [Reliant’s] failure to perform we have 
held payments to protect our interests and at the present time we 
are seriously considering exercising our demand on your letter 
of credit with the . . . Bank.” On August 18, Sum faxed a letter 
to Arun, notifying him that “[a]s a result of [Reliant’s] continued 
failure to perform Upland has no choice but to declare [Reliant] 
in default of [the] subcontract and replace [Arun’s] firm.”

The following day, Arun faxed a letter to Sum in which he 
discussed, among other things, the efforts Reliant was making 
toward completing the project and the estimated completion 
dates for certain tasks. At the close of the letter, Arun stated that 
“we hope that you [Upland] can hold your intention of accessing 
our Letter of Credit until next week when you will see progress 
towards our plan.” Despite Arun’s letter, Sum went to the Bank 
on August 19, 2004, and informed Rasmussen that Reliant was 
in default and that Upland was making a demand on the replace-
ment letter of credit. Sum presented to Rasmussen the necessary 
documentation, including the replacement letter of credit. The 
Bank did not pay Sum the funds at that time.

Later that day, Arun faxed a letter to the Bank. In this letter, 
Arun claimed that Reliant had complied with each of Upland’s 
requests. Arun stated that “our company [Reliant] had agreed 
to extend [Upland’s] letter of credit till August 1, 2004, and 



we have never received a copy of that letter of credit extend-
ing any further from original date.” Arun ended this letter by 
claiming that Reliant “never executed a subcontract agreement 
with Upland . . . on this project.” Both Rasmussen and Sum 
testified that Arun’s letter was the first time that they had ever 
heard of August 1, 2004, as being the expiration date. Arun 
 acknowledged that this was the first time he had raised any 
concerns with regard to the expiration date on the replacement 
letter of credit.

On August 23, 2004, Reliant filed a complaint for a tempo-
rary restraining order and preliminary injunction in the Douglas 
County District Court, against Upland and the Bank. In its 
complaint, Reliant sought to prevent Upland from receiving and 
the Bank from paying any funds under the replacement letter of 
credit. In its complaint, Reliant made the following admission:

Letter of Credit No 41558 had an expiration date of June 
1, 2004. Due to a number of circumstances beyond the 
control of the parties hereto, work [o]n the [Reliant] sub-
contract did not commence until January of this year. As 
such, it it [sic] became necessary to push back the above 
referenced completion date for same by several months. 
As a result Letter of Credit 41558 was replaced by Letter 
of Credit No 41558A, effective May 27, 2004, in the 
amount of $90,2[2]8.00, with an expiration date of October 
31, 2004 . . . .

The district court denied Reliant’s request for a temporary 
restraining order and preliminary injunction. On August 24, as 
payment under the replacement letter of credit, the Bank issued 
a check to Upland in the amount of $90,228.

The Bank filed a complaint against Dana Partnership, Reliant, 
and Anil and Sudha (collectively appellants) after the appellants 
refused to reimburse the Bank for its $90,228 payment to Upland. 
Following a bench trial, the court found that Dana Partnership, 
on behalf of Reliant, requested the expiration date on the origi-
nal letter of credit be extended and that Dana Partnership was 
aware that an amendment to the promissory note would need to 
be signed. The court further determined, applying principles of 
promissory estoppel, that Sudha’s “promise to complete the nec-
essary loan documentation . . . induced the [Bank] to issue the 
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Replacement Letter of Credit, and the failure to enforce the . . . 
agreement to sign said documentation would act as an injustice 
in this case.” Accordingly, the court entered judgment in favor of 
the Bank and against the appellants.

ASSIGNMENTS OF ERROR
The appellants contend, renumbered, that the district court 

erred in (1) finding that the original letter of credit had been 
validly extended, (2) applying promissory estoppel to modify 
the terms of the original letter of credit, (3) determining that 
a third-party beneficiary could modify the terms of a letter of 
credit that by its terms could not be modified, and (4) finding an 
implied contract.

STANDARD OF REVIEW
[1] Given the nature of the relief requested, this action sounds 

in equity.1 In an appeal of an equitable action, an appellate court 
tries factual questions de novo on the record and reaches a con-
clusion independent of the findings of the trial court, provided, 
where credible evidence is in conflict on a material issue of fact, 
the appellate court considers and may give weight to the fact that 
the trial judge heard and observed the witnesses and accepted 
one version of the facts rather than another.2

ANALySIS

Dana partnership requesteD that original letter of CreDit 
Be extenDeD anD promiseD to sign promissory note

The appellants contend that the district court erred in find-
ing that they reached an agreement with the Bank to issue the 
replacement letter of credit and to sign the amendment to the 
promissory note. Although Arun’s and Sudha’s testimony dif-
fered in certain respects from that given by Rasmussen and Sum, 
the trial court, based on its observation and judgement, clearly 
gave greater weight to Rasmussen’s and Sum’s testimony. And 
in reaching our conclusion de novo, we consider the fact that 
the trial court saw and heard the witnesses and observed their 

 1 See Pennfield Oil Co. v. Winstrom, 272 Neb. 219, 720 N.W.2d 886 (2006).
 2 Id.



demeanor while testifying, and we give significant weight to the 
trial court’s judgement as to credibility.

We agree with the district court’s factual finding. The vari-
ous correspondence sent between Sum, Arun, and the Bank, and 
the complaint for a temporary restraining order and preliminary 
injunction filed by Reliance, supports Rasmussen’s and Sum’s 
versions of the facts. After the original letter of credit had expired 
on June 1, 2004, Sum sent multiple letters to Arun threatening 
to make a demand on the replacement letter of credit. yet Arun 
never questioned Sum’s references to the replacement letter of 
credit, nor did Arun contact the Bank or Sum and claim that the 
original letter of credit had already expired. Instead, in a letter 
faxed to Sum on August 19, Arun requested that Upland not 
exercise “our Letter of Credit until next week.”

Furthermore, in a letter faxed to the Bank on this same 
day, Arun expressly stated that Reliant “had agreed to extend 
[Upland’s] letter of credit.” And finally, in its complaint for a 
temporary restraining order and preliminary injunction against 
the Bank, Reliant admitted that “Letter of Credit 41558 was 
replaced by Letter of Credit No 41558A . . . with an expiration 
date of October 31, 2004.” Simply stated, in light of this evi-
dence, and giving weight to the district court’s evaluation of the 
witnesses’ credibility, we agree with the district court and find 
that Sudha, on behalf of Dana Partnership, requested that the 
original letter of credit be extended, agreed to October 31, 2004, 
as the expiration date, and assured the Bank that the amendment 
to the promissory note would be signed.

promissory estoppel

The appellants next argue that, even if Sudha asked the Bank 
to issue a replacement letter of credit and then promised to sign 
the corresponding amendment to the promissory note, this type 
of oral agreement is prohibited by the original promissory note 
and is therefore unenforceable. The provision in the original 
promissory note upon which the appellants rely provides that

oral agreements or commitments to loan money, extend 
credit or to forbear from enforcing repayment of a debt 
including promises to extend or renew such debt are not 
enforceable. To protect you (borrower) and us (lender) 
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from misunderstanding or disappointment, any agreements 
we reach covering such matters are contained in this writ-
ing, which is the complete and exclusive statement of 
the agreement between us, except as we may later agree 
in writing to modify it. By signing this agreement, the 
parties affirm that no unwritten oral agreement exists 
between them.

The Bank argues, however, that under the principles of promis-
sory estoppel, the appellants cannot rely on the above provision 
as a way of avoiding liability in this case. We agree. In discuss-
ing a contractual provision similar to the one at issue in this 
case, we have held that “[i]t is well-established that the parties to 
a contract may avoid such a provision where . . . the party claim-
ing the benefit of the provision is estopped to rely on it.”3

[2,3] Under the doctrine of promissory estoppel, a promise 
which the promisor should reasonably expect to induce action 
or forbearance is binding if injustice can be avoided only by 
enforcement of the promise.4 Promissory estoppel requires that 
reliance be reasonable and foreseeable.5 In the present case, 
given the particular circumstances and the appellants’ conduct, 
we conclude that the appellants are estopped from relying on the 
contractual provision at issue as a defense to their liability.

The appellants claim, in essence, that the Bank’s reliance on 
Sudha’s promise that the amendment to the promissory note 
would be signed was neither reasonable nor foreseeable, because 
the original promissory note prohibited modification by oral 
agreement. The appellants also contend that the Bank’s reliance 
was not reasonable or foreseeable, because the Bank’s decision 
to issue the replacement letter of credit without first having the 
necessary signatures on the amendment to the promissory note 

 3 Griffin v. Geneva Industries, Inc., 193 Neb. 694, 696-97, 228 N.W.2d 880, 
882 (1975). See, also, Shreves v. D. R. Anderson Constructors, Inc., 206 
Neb. 433, 293 N.W.2d 106 (1980).

 4 Blinn v. Beatrice Community Hosp. & Health Ctr., 270 Neb. 809, 708 
N.W.2d 235 (2006).

 5 Hawkins Constr. Co. v. Reiman Corp., 245 Neb. 131, 511 N.W.2d 113 
(1994).



was contrary to the customary way in which the Bank and the 
appellants had interacted in the past.

Notwithstanding the parties’ previous dealings and the lan-
guage in the original promissory note, we are not persuaded by 
the appellants’ argument. Sudha’s promise did not form an oral 
agreement to modify the promissory note. It was a promise to 
sign a written modification. The Bank does not claim the prom-
ise modified the note—the Bank claims it was injured by its reli-
ance on Sudha’s promise to modify the note. We agree with the 
district court and find that, under the particular circumstances 
of this case, the Bank’s reliance on Sudha’s promise was both 
reasonable and foreseeable.

According to Rasmussen, Sudha assured him that the amend-
ment to the promissory note corresponding to the replacement 
letter of credit would be signed and returned to the Bank. 
Although it was not the Bank’s general practice to issue a letter 
of credit without first receiving a signature, Rasmussen testified 
that he did so in this instance because the Bank and the appel-
lants had a longstanding relationship with each other and the 
appellants had “always done what they said they would do.” 
Rasmussen explained that the Bank was assisting a good loan 
customer who was in “distress” and that he would not have 
issued the replacement letter of credit without first receiving 
Sudha’s promise that the amendment to the promissory note 
would be signed. Accordingly, in direct reliance on Sudha’s 
promise, the Bank issued the replacement letter of credit and 
shortly thereafter sent Sudha the amendment to the promissory 
note to be signed.

Given the circumstances under which the promise was 
made—in particular, the short amount of time remaining with 
which to extend the original letter of credit before the original 
letter of credit expired—it was both reasonable and foreseeable 
that Sudha’s promise would induce the Bank to act in reli-
ance upon it. And to refuse to enforce Sudha’s promise would 
work an injustice on the Bank. Accordingly, we conclude that, 
under the doctrine of promissory estoppel, the appellants are 
precluded from denying their obligation to reimburse the Bank 
for the payment made to Upland under the replacement letter 
of credit.
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remaining assignments of error

[4] Our conclusion that Sudha, on behalf of Dana Partnership, 
requested the replacement letter of credit be issued and that the 
appellants are estopped from denying their obligation to reim-
burse the Bank, is dispositive of this appeal. An appellate court 
is not obligated to engage in an analysis which is not needed 
to adjudicate the controversy before it.6 Therefore, we need not 
address the appellants’ remaining assignments of error.

CONCLUSION
We conclude the district court did not err in finding that the 

Bank issued the replacement letter of credit pursuant to Dana 
Partnership’s request and that the appellants, under the doctrine 
of promissory estoppel, are precluded from denying their liability 
for lack of a signature on the amendment to the promissory note. 
Accordingly, the judgment of the district court is affirmed.

affirmeD.

 6 Papillion Rural Fire Prot. Dist. v. City of Bellevue, 274 Neb. 214, 739 
N.W.2d 162 (2007).

mary kay Davis, appellant, v. henry a. Davis, appellee.
750 N.W.2d 696

Filed June 20, 2008.    No. S-07-529.

 1. Judgments. A court has discretion to require reasonable security for an obli-
gor’s current or delinquent support obligations when compelling circumstances 
require it.

 2. Divorce: Judgments: Appeal and Error. An appellate court reviews a district 
court’s postdissolution order regarding security for a support obligation de novo on 
the record to determine whether the trial court has abused its discretion.

 3. Judgments: Words and Phrases. An abuse of discretion occurs when a trial court 
bases its decision upon reasons that are untenable or unreasonable or if its action 
is clearly against justice or conscience, reason, and evidence.

 4. Judgments: Statutes: Appeal and Error. Questions of law and statutory interpre-
tation require an appellate court to reach a conclusion independent of the decision 
made by the court below.

 5. Insurance: Contracts. Neb. Rev. Stat. § 44-704 (Reissue 2004) specifically 
requires adult insureds to consent to insurance policies on their lives unless they or 
their spouses are the owners of the policies.



 6. Statutes: Legislature: Public Policy. It is the Legislature’s function through the 
enactment of statutes to declare the state’s law and public policy.

 7. Courts: Legislature. A court is not free to ignore a legislative requirement of 
affirmative consent.

Appeal from the District Court for Douglas County: J. patriCk 
mullen, Judge. Affirmed.

William G. Dittrick and Kirk S. Blecha, of Baird holm, 
L.L.P., for appellant.

John S. Slowiaczek and Virginia A. Albers, of Lieben, Whitted, 
houghton, Slowiaczek & Cavanagh, P.C., L.L.O., for appellee.

heaviCan, C.J., Wright, Connolly, gerrarD, stephan, 
mCCormaCk, and miller-lerman, JJ.

Connolly, J.
SUMMARy

Appellant, Mary Kay Davis, appeals the district court’s order 
denying her postdissolution motion. The motion requested an 
order directing her former spouse, henry A. Davis, to submit to 
a physical examination so she could obtain a $1 million insur-
ance policy on his life, naming herself as the beneficiary. She 
alleged that if henry died, the policy was necessary as security 
for his substantial alimony and child support obligations. We 
conclude that Neb. Rev. Stat. § 44-704 (Reissue 2004) prohib-
ited the district court from granting Mary Kay’s request absent 
henry’s consent to her ownership of an insurance policy on 
his life.

BACKGROUND

parties Dismiss 2001 Dissolution aCtion anD 
enter into postmarital agreements

The parties’ marriage was dissolved in December 2006. They 
had two children: a daughter, born in 1991, and a son, born in 
1994. The parties have significant assets. They agreed to dismiss 
their 2001 dissolution proceeding after entering into a postmari-
tal agreement, dividing their property for specific occurrences: 
continuation of the marriage, death, legal separation, or divorce. 
But in 2002, after Mary Kay sought a declaration that the 

 DAVIS v. DAVIS 945

 Cite as 275 Neb. 944



946 275 NEBRASKA REPORTS

 postmarital agreement was invalid, they signed an amendment 
to the postmarital agreement (collectively the agreements). In 
the agreements, henry promised to transfer property to Mary 
Kay and she agreed that his business interests would be his 
separate property.

In paragraph XII of the amendment, henry agreed that upon 
the dismissal of all pending litigation, he would execute the 
henry A. Davis Irrevocable Trust, which was attached. he also 
agreed to obtain a life insurance policy with a death benefit 
of at least $1 million, naming the trust as the beneficiary. The 
trust was for the benefit of the parties’ children. The trust also 
required the trustee to pay the children’s legal guardian up to 
$5,000 a month for reasonable household expenses, subject to 
the trustee’s sole and absolute discretion. A trust provision stated 
that henry had conveyed $10 to it but anticipated conveying 
additional property.

After these agreements were made, the district court approved 
them, dismissed Mary Kay’s declaratory judgment action with 
prejudice, and dismissed the parties’ 2001 dissolution action 
without prejudice.

2003 Dissolution aCtion

In 2003, Mary Kay filed a second dissolution action. The dis-
trict court incorporated the parties’ postmarital agreements into 
its December 2006 decree. Under those agreements, it ordered 
henry (1) to pay $5,000 child support a month for both children 
and $3,000 a month for one child and (2) to pay $12,500 ali-
mony a month for 106 months, to terminate upon either party’s 
death or Mary Kay’s remarriage.

mary kay moves for orDer DireCting henry to suBmit 
to physiCal examination for insuranCe poliCy

Later, in March 2007, Mary Kay moved for an order directing 
henry to submit to a physical medical examination so she could 
obtain a life insurance policy on his life. At the hearing, Mary 
Kay’s attorney argued that henry’s child support and alimony 
obligations exceeded $1.5 million and that a policy on henry’s 
life would protect her if he died. he further argued that there 
was no proof that henry had funded the trust for the children. 
But henry’s counsel argued that there was a $1 million policy 



in place and that he had provided proof to Mary Kay during dis-
covery. The record does not show that the policy was offered.

The court stated that security for henry’s support obligations 
was a matter that could have been anticipated when the parties 
made the agreements; it overruled the motion.

ASSIGNMENT OF ERROR
Mary Kay assigns as error that the district court erred in 

refusing to order henry to submit to a physical examination so 
she could obtain an insurance policy on his life.

STANDARD OF REVIEW
[1,2] A court has discretion to require reasonable security 

for an obligor’s current or delinquent support obligations when 
compelling circumstances require it.1 We will review a district 
court’s postdissolution order regarding security for a support 
obligation de novo on the record to determine whether the trial 
court has abused its discretion.2

[3,4] An abuse of discretion occurs when a trial court bases 
its decision upon reasons that are untenable or unreasonable or 
if its action is clearly against justice or conscience, reason, and 
evidence.3 Questions of law and statutory interpretation require 
us to reach a conclusion independent of the decision made by 
the court below.4

ANALySIS
Mary Kay contends that she has an insurable interest in 

henry’s life. She argues that the district court erred in failing to 
require henry to secure his support obligations by submitting to 
a physical examination so she could obtain an insurance policy 

 1 See, Neb. Rev. Stat. § 42-371(6) (Cum. Supp. 2006); Klinginsmith v. 
Wichmann, 252 Neb. 889, 567 N.W.2d 172 (1997), citing Lacey v. Lacey, 
215 Neb. 162, 337 N.W.2d 740 (1983).

 2 See, Zahl v. Zahl, 273 Neb. 1043, 736 N.W.2d 365 (2007); Strunk v. Chromy-
Strunk, 270 Neb. 917, 708 N.W.2d 821 (2006); Brockman v. Brockman, 264 
Neb. 106, 646 N.W.2d 594 (2002); Klinginsmith, supra note 1; Lacey, supra 
note 1.

 3 See Schwartz v. Schwartz, ante p. 492, 747 N.W.2d 400 (2008).
 4 Zahl, supra note 2.
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on his life. In her brief, she contends compelling circumstances 
justified requiring security because henry’s total support obli-
gations exceeded $1.6 million. At oral argument, however, she 
contended that she was not required to show compelling cir-
cumstances. She claims she is not asking henry to pay for the 
insurance coverage or to do anything for security other than to 
submit to a physical examination.

Initially, we clarify what this case is not about. We are not 
dealing with a contempt proceeding. Mary Kay is not attempt-
ing to enforce the parties’ dissolution decree, which incorpo-
rated the parties’ agreement that henry would fund the trust 
for their children through a life insurance policy. Instead of 
seeking to compel henry to obtain insurance to fund the trust 
for their children, Mary Kay is seeking to own a separate policy 
on henry’s life to secure his support obligations. Thus, we 
interpret her motion as primarily seeking security for henry’s 
alimony obligations.

[5] We do not reach the issue of whether Mary Kay has 
an insurable interest in henry’s life. We assume for this anal-
ysis that she does.5 But an insurable interest does not give her 
the right to own a policy on henry’s life without his consent. 
Section 44-704 specifically requires adult insureds to consent to 
insurance policies on their lives unless they or their spouses are 
the owners of the policies. Mary Kay is not henry’s spouse, and 
henry would not be the owner of the policy.

Section 44-704, in relevant part, provides:
(1) Except as provided in subsection (2) of this section, 

no policy of insurance shall be issued upon the person of 
any individual except upon the application of the indi-
vidual insured or with the written consent of the individual 
insured. Nothing in this section shall be deemed to prohibit 
the immediate transfer or assignment of a life insurance 
policy or annuity contract so issued.

(2) Notwithstanding the provisions of subsection (1) of 
this section, (a) a husband or wife may effectuate a policy 
of insurance upon the person of the other . . . .

 5 See, Neb. Rev. Stat. § 44-103(13)(b) (Reissue 2004); 3 Lee R. Russ & 
Thomas F. Segalla, Couch on Insurance 3d § 43:2 (2005).



(3) The term policy of insurance as used in this section 
shall include any life insurance policy . . . .

(Emphasis supplied.)
In arguing that § 44-704 does not apply, Mary Kay relies on 

cases in which a district court—as part of a dissolution decree—
ordered an obligor to maintain a life insurance policy as security 
for a support obligation. But Mary Kay misses the critical dis-
tinction in these cases: The obligor, not the former spouse, was 
the owner of the policy.6 These cases fail to support Mary Kay’s 
contention that a district court can compel obligors to consent to 
their former spouses’ owning policies on their lives.

[6] It is the Legislature’s function through the enactment of 
statutes to declare the state’s law and public policy.7 Allowing 
courts to compel an obligor’s consent to a former spouse’s 
ownership of a policy on the obligor’s life would violate the 
Legislature’s express policy preference in § 44-704.

The Maryland Court of Appeals addressed this public policy 
issue in Hopkins v. Hopkins.8 Before the trial court issued its 
decree, the wife in Hopkins asked her husband to cooperate in 
obtaining a $1 million insurance policy on his life to insure her 
alimony. The court later ordered him to pay her permanent ali-
mony of $4,000 per month, and she was purportedly concerned 
about his health. She had agreed to pay the premiums and only 
wanted him to submit to a physical examination for the cover-
age. When he refused to cooperate, she filed a motion to compel 
his cooperation. The trial court overruled the motion.

On appeal, the Maryland Court of Appeals agreed that a former 
spouse has an insurable interest in an indefinite support obliga-
tion that terminated upon either party’s death. But Maryland had 
a statute similar to Nebraska’s § 44-704 requiring the insured’s 
consent as a predicate to a valid life insurance contract. The 
court stated that the consent requirement serves two purposes: 
(1) It prevents wagering on human lives and (2) it protects 
human lives by removing the temptations and risks associated 

 6 See, Shade v. Kirk, 227 Neb. 775, 420 N.W.2d 284 (1988); Trimble v. 
Trimble, 218 Neb. 118, 352 N.W.2d 599 (1984).

 7 See Hogelin v. City of Columbus, 274 Neb. 453, 741 N.W.2d 617 (2007).
 8 Hopkins v. Hopkins, 328 Md. 263, 614 A.2d 96 (1992).
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with other persons’ having an interest in both the insured’s life 
and death. “Policies issued in violation of this rule ‘are not 
dangerous because they are illegal: they are illegal because they 
are dangerous.’”9 The court noted that for these reasons, courts 
in states with similar statutes have held that permitting a person 
to insure the life of another without that person’s knowledge or 
consent is against public policy. It concluded:

A court order requiring the proposed insured to cooper-
ate with the efforts of a party with an insurable interest to 
obtain a policy of insurance on his life can not [sic] effect 
the consent contemplated by [the statute]. Cooperating, 
pursuant to a court order enforceable by contempt, with 
the appellant’s efforts to obtain a policy of insurance on his 
life, is not the appellee’s voluntary act. On the contrary, it 
is, by its very nature and by definition, coercive.10

[7] We agree with this reasoning. We recognize that courts 
often compel parties in a marital dissolution action to perform 
acts that would otherwise require their consent. But a court 
is not free to ignore a legislative requirement of affirmative 
consent.11 Aside from the consent issue, and although we do 
not rely on privacy concerns in our analysis, another court has 
concluded that a state court order compelling an obligor to 
comply with a physical examination would violate his right of 
privacy.12 We conclude the district court did not err in overruling 
Mary Kay’s motion.

CONCLUSION
We conclude that the district court did not have authority to 

compel henry to complete a physical examination so Mary Kay 
could obtain a life insurance policy on his life, naming herself 

 9 Id. at 272, 614 A.2d at 100.
10 Id. at 275, 614 A.2d at 102.
11 See, e.g., In re Adoption of Kassandra B. & Nicholas B., 248 Neb. 912, 540 

N.W.2d 554 (1995); Douglas County v. Keller, 43 Neb. 635, 62 N.W. 60 
(1895). See, also, Metters v. Ralphs Grocery Co., 161 Cal. App. 4th 696, 74 
Cal. Rptr. 3d 210 (2008); Grove v. Northeast Ohio Nephrology Assoc., 164 
Ohio App. 3d 829, 844 N.E.2d 400 (2005).

12 Meerwarth v. Meerwarth, 128 N.J. Super. 285, 319 A.2d 779 (1974).



as the beneficiary. Such an order would have violated this state’s 
public policy of requiring an insured’s consent to a policy on his 
or her life. Although public policy concerns were not the reason 
the district court overruled Mary Kay’s motion to compel Henry 
to submit to a physical examination, a proper result will not be 
reversed merely because it was reached for a different reason.13 

The district court’s order is affirmed.
Affirmed.

13 In re Trust Created by Cease, 267 Neb. 753, 677 N.W.2d 495 (2004).
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 1.	 Summary	Judgment. Summary judgment is proper when the pleadings and evi-
dence admitted at the hearing disclose no genuine issue as to any material fact or as 
to the ultimate inferences that may be drawn from those facts and that the moving 
party is entitled to judgment as a matter of law.

 2.	 Summary	Judgment:	Appeal	and	Error.	 In reviewing a summary judgment, an 
appellate court views the evidence in a light most favorable to the party against 
whom the judgment is granted and gives such party the benefit of all reasonable 
inferences deducible from the evidence.

 3.	 Judgments:	Appeal	 and	 Error.	 When reviewing questions of law, an appellate 
court has an obligation to resolve the questions independently of the conclusions 
reached by the trial court.

 4.	 Appeal	and	Error.	Under the law-of-the-case doctrine, an appellate court’s hold-
ings on questions presented to it in reviewing the trial court’s proceedings become 
the law of the case; those holdings conclusively settle, for the purposes of that 
litigation, all matters ruled upon, either expressly or by necessary implication.

 5.	 Actions:	 Appeal	 and	 Error.	 The law-of-the-case doctrine reflects the principle 
that an issue which has been litigated and decided in one stage of a case should 
not be relitigated in a later stage.

 6. ____: ____. When an appellate court remands a case to an inferior tribunal, the 
law-of-the-case doctrine prevents that court from taking action inconsistent with 
the judgment of the appellate court.

Appeal from the District Court for Douglas County: pATriciA 
A. lAmberTy, Judge. Affirmed.
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heAvicAN, c.J., wrighT, coNNolly, gerrArd, sTephAN, 
mccormAck, and miller-lermAN, JJ.

sTephAN, J.
This case is before us for the second time. It is a profes-

sional negligence action in which the plaintiff’s damage claim 
is dependent upon the resolution of a hypothetical third-party 
patent infringement claim. New Tek Manufacturing, Inc. (New 
Tek), alleged that its former attorney, the late John H. Beehner, 
negligently allowed its patent on a device to lapse and that it 
was damaged when a third party, orthman Manufacturing, Inc., 
manufactured and sold a device which would have infringed 
upon the patent under the doctrine of equivalents had the patent 
remained in effect. In New Tek Mfg. v. Beehner (New Tek I),1 
we reversed a summary judgment entered in favor of Beehner’s 
estate (the estate) and remanded the cause to the district court 
for Douglas County for further proceedings, based upon our 
determination that the estate had not presented a prima facie 
case of noninfringement under the doctrine of equivalents. 
Following remand, the district court again entered summary 
judgment in favor of the estate, determining as a matter of 
law that the all-elements rule and prosecution history estoppel 
precluded the application of the doctrine of equivalents. We 
conclude that the district court did not err in determining that 
prosecution history estoppel would have barred the hypothetical 
patent infringement case and, therefore, affirm.

I. BACKgroUND

1. fAcTs ANd procedurAl hisTory

We set forth the following summary of pertinent facts and 
procedural history in New Tek I:

 1 New Tek Mfg. v. Beehner, 270 Neb. 264, 702 N.W.2d 336 (2005).



The patented device at issue in this case is a “row 
following guidance device for a tractor-drawn row crop 
implement,” designed to help operators of farm equipment 
guide implements through a crop field without acciden-
tally deviating from the crop row and destroying planted 
crops. As the patent explains, tractor-drawn farm imple-
ments may carry groundworking tools spaced as close as 
4 inches apart, and a tractor operator is generally situ-
ated in a cab located several feet above and forward of 
the implement, so it can be difficult to view the actual 
engagement of the tools with the ground. In an operation 
such as cultivating, only a slight misalignment of the trac-
tor with the crop row may cause the implement to uproot 
several rows.

The patented device was intended, generally, to be a 
“row following guidance device” that connects the left 
and right sides of the forward end of an implement to 
the tractor, and adjusts the length of each left and right 
connection so that the implement will follow a crop row 
independently, even if the tractor deviates from the crop 
row. A wheel, following the crop row, signals a steer-
ing valve upon any deviation from the alignment of the 
implement with the crop row, and the steering valve cor-
rects the deviation by lengthening one of the connections 
between the implement and the tractor and shortening the 
other connection.

eugene Schmidt invented this “row following guid-
ance device” and assigned his rights to Sunco Systems, 
Inc. (Sunco). A patent application was filed with the U.S. 
patent and Trademark office (the patent office) on April 
24, 1985, and patent No. 4,640,365 (the ’365 patent) was 
issued on February 3, 1987. After Schmidt saw a poten-
tially infringing device at a farm equipment show, Sunco 
decided to broaden the patent by filing a reissue patent 
application on December 14, 1987.

In 1988, while the reissue patent application was pend-
ing, Sunco’s counsel retired from the practice of law and 
recommended that Sunco retain Beehner. In 1989, New 
Tek was formed to assemble farm equipment based on 
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Sunco parts, and the rights for the ’365 patent and the reis-
sue patent application were assigned to New Tek.

For purposes of this appeal, New Tek’s allegations of 
Beehner’s duties, and breach thereof, are not at issue. New 
Tek alleged that Beehner was responsible for pursuing the 
reissue patent application and maintaining the ’365 patent, 
in part by ensuring that the maintenance fees for the ’365 
patent were filed. However, Beehner did not diligently 
prosecute the reissue patent application, nor did he pay 
the maintenance fees for the ’365 patent, which became 
due in August 1990. Beehner revived the reissue pat-
ent application pursuant to a petition filed on December 
18, 1990, but did not take action with respect to the 
’365 maintenance fee before the end of the maintenance 
fee grace period, which expired on February 3, 1991. 
Although this resulted in the expiration of the ’365 pat-
ent and rendered the reissue patent application defective, 
Beehner continued prosecution of the reissue patent appli-
cation. eventually, New Tek lost patience with Beehner’s 
prosecution of the reissue patent application and retained 
new counsel.

The reissue patent application was eventually allowed, 
and reissue patent No. 34,080 (the ’080 patent) was issued 
on September 29, 1992. However, the ’080 patent was 
defective because of the expiration of the ’365 patent, of 
which New Tek was still unaware. on November 16, 1994, 
New Tek’s counsel submitted the maintenance fee for the 
’080 patent to the patent office but, on December 19, was 
informed that the maintenance fee would not be accepted 
because the ’080 patent had expired due to the failure to 
timely pay the maintenance fee for the ’365 patent.

Ultimately, the patent office accepted New Tek’s peti-
tion for late payment of the ’365 maintenance fee, and 
the ’365 patent was revived. However, New Tek lost the 
benefit of the expanded scope of the ’080 patent—specifi-
cally, claim 22 of the ’080 patent, which was not contained 
in the ’365 patent, and will be explained in more detail 
below. Furthermore, the revival of the ’365 patent did not 
afford New Tek protection from infringing uses that began 



between the expiration of the patent and the acceptance of 
the late maintenance fee.[2] . . .

New Tek filed suit against Beehner and his law office in 
the district court on December 12, 1995, alleging profes-
sional negligence. Beehner died during the pendency of the 
suit, and [the e]state was substituted . . . . After proceedings 
unrelated to the issues presented in this appeal, the district 
court held a “Markman hearing” pursuant to Markman v. 
Westview Instruments, Inc.[3] . . . and entered an order con-
struing the ’080 patent for purposes of this litigation.

The [estate] then filed a motion for summary judg-
ment, which the court sustained. The parties had narrowed 
their inquiry to a particular device made by orthman 
Manufacturing, Inc. (the orthman device). The court deter-
mined as a matter of law that the orthman device would 
not have been found to infringe on the ’080 patent. . . . 
New Tek’s claim was dismissed to the extent that it relied 
on allegations of hypothetical third-party infringement on 
the ’080 patent, and New Tek voluntarily dismissed its 
remaining claims so that it could proceed with this appeal 
on the issue of infringement.4

2. New Tek I
In New Tek I, we first rejected the estate’s contention that 

we lacked subject matter jurisdiction. We concluded that the 
case did not arise under federal patent law within the meaning 
of 28 U.S.C. § 1338(a) (2000), but, rather, was a professional 
negligence action arising entirely under state law. We noted that 
“the precise question is not whether orthman Manufacturing 
infringed on the ’080 patent,” but, rather, “whether, absent 

 2 See 35 U.S.C. § 41(c)(2) at 754 (2000) (“[a] patent, the term of which has 
been maintained as a result of the acceptance of a payment of a maintenance 
fee . . . shall not abridge or affect the right of any person . . . who made, 
purchased, offered to sell, or used anything protected by the patent . . . 
after the 6-month grace period but prior to the acceptance of a maintenance 
fee”).

 3 Markman v. Westview Instruments, Inc., 52 F.3d 967 (Fed. Cir. 1995), 
affirmed 517 U.S. 370, 116 S. Ct. 1384, 134 L. ed. 2d 577 (1996).

 4 New Tek I, supra note 1, 270 Neb. at 267-69, 702 N.W.2d at 342-44.
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Beehner’s negligence, New Tek would have been successful in 
an infringement action against orthman.”5

Next, we rejected New Tek’s contention that the district court 
erred in holding a “Markman hearing,” pursuant to Markman v. 
Westview Instruments, Inc.,6 for the purpose of construing the 
patent. We concluded that it was “well established that claim 
construction is a question of law for a court to decide.”7 We 
also determined that the district court did not err in construing 
element 4, claim 22, of patent No. 34,080 (the ’080 patent) as 
a means-plus-function element. And, we rejected New Tek’s 
argument that the patent had intrinsic value recoverable even in 
the absence of damages resulting from the loss of a potential 
infringement action.

We then addressed the dispositive issue of whether the district 
court erred in concluding as a matter of law that New Tek could 
not establish infringement under the doctrine of equivalents, 
which doctrine prevents a copyist from evading patent claims 
with insubstantial changes.8 We stated that “[t]he doctrine of 
equivalents does not require a one-to-one correspondence of 
components”9 and that “[t]he vantage point of one of ordinary 
skill in the relevant art provides the perspective for assessing the 
substantiality of the differences between the claimed invention 
and the accused device.”10 We noted that the district court had

determined that a substantial difference existed and that the 
orthman device did not infringe on claim 22. The court 
noted that claim 22 specifically described a “pivotal con-
nection” between each hydraulic cylinder in element 4 and 

 5 Id. at 272, 702 N.W.2d at 346.
 6 Markman v. Westview Instruments, Inc., supra note 3.
 7 New Tek I, supra note 1, 270 Neb. at 274, 702 N.W.2d at 347.
 8 Valmont Industries, Inc. v. Reinke Mfg. Co., Inc., 983 F.2d 1039 (Fed. Cir. 

1993).
 9 New Tek I, supra note 1, 270 Neb. at 281-82, 702 N.W.2d at 352, citing 

Wiener v. NEC Electronics, Inc., 102 F.3d 534 (Fed. Cir. 1996), abrogated 
on other grounds, Cybor Corp. v. FAS Technologies, Inc., 138 F.3d 1448 
(Fed. Cir. 1998).

10 Id. at 282, 702 N.W.2d at 352, citing Lighting World, Inc. v. Birchwood 
Lighting, Inc., 382 F.3d 1354 (Fed. Cir. 2004).



the elongated member and respective lever. The orthman 
device, on the other hand, employs a single hydraulic cyl-
inder, directly mounted on the elongated member without 
employing a pivotal connection. The court did not address 
whether the single hydraulic cylinder of the orthman 
device was equivalent to the two hydraulic cylinders recited 
in claim 22 of the ’080 patent; rather, the court concluded 
that the difference between a pivotal connection and direct 
mount to the end of the hydraulic cylinder on the elongated 
member was substantial.11

We concluded that determination of infringement under the 
doctrine of equivalents is an issue of fact and that as the party 
moving for summary judgment, the estate had not met its prima 
facie burden to show that no genuine issue of material fact 
existed and that it was entitled to judgment as a matter of law. 
We noted that the estate’s expert provided “no . . . basis for a 
finding of noninfringement” and that aside from the conclusory 
opinion of New Tek’s expert that the device made by orthman 
Manufacturing (the orthman device) infringed on the ’080 pat-
ent, there was

no evidence that would permit a trier of fact to conclude, 
one way or the other, whether one of ordinary skill in the 
pertinent art would consider the difference between ele-
ment 4, claim 22, of the ’080 patent and the correspond-
ing structure of the orthman device to be substantial, or 
whether the different structure of the orthman device is 
merely an insubstantial change which adds nothing of 
significance to the structure disclosed in the ’080 pat-
ent specification.12

We concluded that “[t]he defect in the [estate’s] motion for 
summary judgment was its failure to present evidence regard-
ing the perspective of one of ordinary skill in the relevant art.”13 
We also determined that “[t]he district court erred in construing 

11 New Tek I, supra note 1, 270 Neb. at 282, 702 N.W.2d at 352-53.
12 Id. at 283-84, 702 N.W.2d at 353-54, citing Ishida Co., Ltd. v. Taylor, 221 

F.3d 1310 (Fed. Cir. 2000).
13 Id. at 284, 702 N.W.2d at 354, citing Lighting World, Inc. v. Birchwood 

Lighting, Inc., supra note 10.
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the pivotal connection as a ‘limitation,’ instead of determining 
whether the structure of the orthman device was equivalent . . . 
to the overall structure corresponding to the function recited in 
element 4.”14 We therefore reversed the judgment of the district 
court and remanded the cause for further proceedings consistent 
with our opinion. We overruled the estate’s motion for rehearing 
and issued our mandate.

3. proceediNgs oN remANd

(a) Motion for Summary Judgment
After our mandate was entered on the record of the district 

court, the estate filed another motion for summary judgment 
“on the issue of Non-infringement and/or damages,” asserting 
that on the basis of the pleadings, evidence, and admissions in 
the record and the district court’s Markman order, there was no 
genuine issue of material fact “as to any issue of Infringement” 
and that the estate was entitled to judgment as a matter of law. 
At a hearing on the motion, the estate reoffered and the court 
received certain evidence which was included in the New Tek I  
record, including the depositions of richard L. Wood and William 
orthman, prosecution history records for the ’080 patent and 
patent No. 4,640,365 (the ’365 patent), and certain drawings 
pertaining to the patents. Counsel for the estate argued that the 
court should determine as a matter of law that the patent on the 
orthman device could not have infringed upon the ’080 patent 
because of certain limitations upon the doctrine of equivalents, 
including the all-elements rule, prosecution history estoppel, 
and the related disclosure dedication rule. In response, New Tek 
argued that the grounds advanced for the motion conflicted with 
our opinion in New Tek I and consisted of an attempt to reassert 
arguments unsuccessfully advanced in that case.

After the hearing, the district court on its own motion requested 
“affidavits regarding prosecution history estoppel limited to the 
patent prosecution record.” The court conducted another hearing 
at which it received the affidavits of James L. Young, a patent 
attorney appearing as an expert for the estate, and Wood, a pat-
ent attorney who served as an expert for New Tek.

14 Id. at 284, 702 N.W.2d at 354.



(b) order Sustaining Motion for Summary Judgment
The district court subsequently entered an order granting the 

estate’s motion for summary judgment. It first determined that 
it was not precluded from doing so by our opinion in New Tek I. 
It reasoned this court had concluded that the evidentiary record 
failed to establish a prima facie case of noninfringement under 
the doctrine of equivalents, but had not addressed the issues of 
law raised by the motion for summary judgment filed following 
remand; namely, whether the all-elements rule or prosecution 
history estoppel precluded an infringement analysis under the 
doctrine of equivalents. The district court determined as a mat-
ter of law that New Tek could not have prevailed on a patent 
infringement claim for two reasons. First, because under the 
all-elements rule, its theory “would vitiate the claim language in 
New Tek’s ’080 patent” and, second, because prosecution his-
tory estoppel barred New Tek’s attempt to recapture a purported 
equivalent that was disclaimed during the prosecution of its 
underlying ’365 patent.

New Tek perfected a timely appeal from this order.

II. ASSIgNMeNTS oF error
New Tek assigns, consolidated and restated, that the trial 

court erred in (1) ignoring the law of the case established by 
New Tek I; (2) misapplying the all-elements rule; (3) misap-
plying prosecution history estoppel; (4) misapplying 35 U.S.C.  
§ 112, ¶ 6 (2000), by not considering the full range of equiva-
lents to which New Tek was statutorily entitled; and (5) denying 
New Tek a jury trial on contested issues of fact.

III. STANDArD oF reVIeW
[1,2] Summary judgment is proper when the pleadings and 

evidence admitted at the hearing disclose no genuine issue as 
to any material fact or as to the ultimate inferences that may be 
drawn from those facts and that the moving party is entitled to 
judgment as a matter of law.15 In reviewing a summary judg-
ment, an appellate court views the evidence in a light most 

15 Nebraska Coalition for Ed. Equity v. Heineman, 273 Neb. 531, 731 N.W.2d 
164 (2007).
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favorable to the party against whom the judgment is granted and 
gives such party the benefit of all reasonable inferences deduc-
ible from the evidence.16

[3] When reviewing questions of law, an appellate court has 
an obligation to resolve the questions independently of the con-
clusions reached by the trial court.17

IV. ANALYSIS

1. subJecT mATTer JurisdicTioN

After this court’s decision in New Tek I and the submission 
of briefs in the present appeal, the U.S. Court of Appeals for 
the Federal Circuit decided two cases that addressed the issue 
of whether federal jurisdiction exists under 28 U.S.C. § 1338(a) 
with respect to legal malpractice actions presenting issues of 
patent law.18 In light of those cases, we ordered supplemental 
briefing from the parties to address whether Nebraska state 
courts have jurisdiction over the subject matter of this action. We 
reiterate our determination in New Tek I, that this professional 
malpractice case arises entirely under state law, and conclude 
that we do have subject matter jurisdiction over the claim.

2. docTriNe of equivAleNTs ANd iTs limiTATioNs

A device may infringe on a patent either literally or under the 
doctrine of equivalents.19 New Tek contends that had its patent 
not lapsed, the orthman device would have infringed under the 
doctrine of equivalents. Under this judicially created doctrine, 
“a product or process that does not literally infringe upon the 
express terms of a patent claim may nonetheless be found to 
infringe if there is ‘equivalence’ between the elements of the 
accused product or process and the claimed elements of the 

16 Alston v. Hormel Foods Corp., 273 Neb. 422, 730 N.W.2d 376 (2007).
17 Coffey v. County of Otoe, 274 Neb. 796, 743 N.W.2d 632 (2008); Heinze v. 

Heinze, 274 Neb. 595, 742 N.W.2d 465 (2007).
18 Air Measurement Tech. v. Akin Gump Strauss Hauer, 504 F.3d 1262 (Fed. 

Cir. 2007); Immunocept, LLC v. Fulbright & Jaworski, LLP, 504 F.3d 1281 
(Fed. Cir. 2007).

19 See, Chiuminatta Concrete Concepts v. Cardinal Industries, 145 F.3d 1303 
(Fed. Cir. 1998); Valmont Industries, Inc. v. Reinke Mfg. Co., Inc., supra 
note 8.



patented invention.”20 As we noted in New Tek I, the doctrine of 
equivalents prevents a copyist from making “unimportant and 
insubstantial changes and substitutions in a patent which, though 
adding nothing, would be enough to take the copied matter out-
side the claim.”21

In reaffirming the modern viability of the doctrine of equiva-
lents as a means of establishing patent infringement, the U.S. 
Supreme Court, in Warner-Jenkinson Co. v. Hilton Davis 
Chemical Co.,22 recognized the danger that broad application 
of the doctrine would “conflict . . . with the definitional and 
public-notice functions of the statutory claiming requirement” 
under federal patent law. The Court stated that “[i]t is important 
to ensure that the application of the doctrine, even as to an indi-
vidual element, is not allowed such broad play as to effectively 
eliminate that element in its entirety.”23

The determination of infringement under the doctrine of 
equivalents is limited by two primary legal doctrines: (1) 
prosecution history estoppel and (2) the all-elements rule.24 
prosecution history “constitutes a public record of the patentee’s 
representations concerning the scope and meaning of the claims, 
and competitors are entitled to rely on those representations 
when ascertaining the degree of lawful conduct, such as design-
ing around the claimed invention.”25 prosecution history estop-
pel, also known as “‘file wrapper estoppel,’” is a defense to 
infringement under which a patent holder who amends a patent 

20 Warner-Jenkinson Co. v. Hilton Davis Chemical Co., 520 U.S. 17, 21, 117 
S. Ct. 1040, 137 L. ed. 2d 146 (1997), citing Graver Mfg. Co. v. Linde Co., 
339 U.S. 605, 70 S. Ct. 854, 94 L. ed. 1097 (1950).

21 New Tek I, supra note 1, 270 Neb. at 280, 702 N.W.2d at 351, citing Valmont 
Industries, Inc. v. Reinke Mfg. Co., Inc., supra note 8.

22 Warner-Jenkinson Co. v. Hilton Davis Chemical Co., supra note 20, 520 
U.S. at 29.

23 Id.
24 Seachange Intern., Inc. v. C-COR, Inc., 413 F.3d 1361 (Fed. Cir. 2005); 

Lockheed Martin Corp. v. Space Systems/Loral, Inc., 324 F.3d 1308 (Fed. 
Cir. 2003).

25 Hockerson-Halberstadt v. Avia Group Intern., 222 F.3d 951, 957 (Fed. Cir. 
2000).
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 application has no claim of infringement on patent claims not 
made in the final patent.26 The all-elements rule prevents appli-
cation of the doctrine of equivalents if applying the doctrine 
would vitiate an entire claim limitation.27 According to this rule, 
an accused product does not infringe “unless it contains each 
limitation of the claim, either literally or by an equivalent.”28 
Determination of both literal infringement and infringement 
under the doctrine of equivalents is a question of fact.29 But 
the application of the legal limitations imposed by prosecution 
history estoppel and the all-elements rule is a question of law 
which an appellate court reviews de novo.30

3. prosecuTioN hisTory esToppel

(a) Law-of-the-Case Doctrine Inapplicable
[4-6] New Tek argues that by entering summary judgment 

in favor of the estate following remand, the district court vio-
lated the law-of-the-case doctrine by ignoring our holding in 
New Tek I that there were genuine issues of material fact which 
precluded summary judgment on the record as it was then pre-
sented. Under the law-of-the-case doctrine, an appellate court’s 
holdings on questions presented to it in reviewing the trial 
court’s proceedings become the law of the case; those holdings 
conclusively settle, for the purposes of that litigation, all matters 
ruled upon, either expressly or by necessary implication.31 The 
doctrine reflects the principle that “‘“[a]n issue which has been 

26 Warner-Jenkinson Co. v. Hilton Davis Chemical Co., supra note 20, 520 
U.S. at 30.

27 Seachange Intern., Inc. v. C-COR, Inc., supra note 24; Asyst Technologies, 
Inc. v. Emtrak, Inc., 402 F.3d 1188 (Fed. Cir. 2005).

28 Freedman Seating Co. v. American Seating Co., 420 F.3d 1350, 1358 (Fed. 
Cir. 2005).

29 Lockheed Martin Corp. v. Space Systems/Loral, Inc., supra note 24; 
Insituform Technologies v. Cat Contracting, 161 F.3d 688 (Fed. Cir. 1998).

30 Seachange Intern., Inc. v. C-COR, Inc., supra note 24; Lockheed Martin 
Corp. v. Space Systems/Loral, Inc., supra note 24; Bell Atlantic Network 
Serv v. Covad Communications, 262 F.3d 1258 (Fed. Cir. 2001).

31 See, Money v. Tyrrell Flowers, ante p. 602, 748 N.W.2d 49 (2008); Thomas 
v. State, 268 Neb. 594, 685 N.W.2d 66 (2004).



litigated and decided in one stage of a case should not be reliti-
gated in a later stage.”’”32 When an appellate court remands a 
case to an inferior tribunal, the law-of-the-case doctrine prevents 
that court from taking action inconsistent with the judgment of 
the appellate court.33

our opinion in New Tek I addressed the merits of the infringe-
ment claim under the doctrine of equivalents. We did not discuss 
or decide the legal issue of prosecution history estoppel, which 
was raised for the first time following our remand in New Tek I. 
Accordingly, the law-of-the-case doctrine did not preclude the 
district court from addressing this issue.

(b) Additional Facts
Certain additional facts reflected by the prosecution history 

files for the ’365 patent and the ’080 patent are pertinent to our 
de novo review of this issue.

Federal patent law requires an applicant to “particularly 
[point] out and distinctly [claim] the subject matter which the 
applicant regards as his invention.”34 eugene Schmidt’s initial 
application for what became the ’365 patent listed 22 separate 
claims for the “row following guidance device” for a tractor-
drawn row crop implement. Two of these claims described 
“lever-pivoting means” utilized in the guidance device. Claim 
3 described a lever-pivoting means which utilized a single 
two-way hydraulic cylinder. Claim 4 described a lever-pivoting 
means which consisted of two hydraulic cylinders.

Federal patent law, at 35 U.S.C. § 102(e) (1994), as then 
in effect, provided that a person shall be entitled to a pat-
ent unless

the invention was described in a patent granted on an 
application for patent by another filed in the United States 
before the invention thereof by the applicant for patent, or 
on an international application by another who has fulfilled 

32 Money v. Tyrrell Flowers, supra note 31, ante at 613, 748 N.W.2d at 60, 
quoting In re Application of City of Lincoln, 243 Neb. 458, 500 N.W.2d 183 
(1993).

33 See, id.; State v. White, 257 Neb. 943, 601 N.W.2d 731 (1999).
34 35 U.S.C. § 112.
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the requirements of [federal patent law] before the inven-
tion thereof by the applicant for patent[.]

The patent examiner rejected Schmidt’s claim 3 under this provi-
sion “as being anticipated by” an existing patent. The examiner 
stated that claim 4 would be allowable if rewritten to overcome 
certain objections not based on prior art. Finally, the examiner 
objected to the drawings included in the application, stating in 
part that “[t]he drawings must show every feature of the inven-
tion specified in the claims. Therefore, the two-way hydraulic 
cylinder of claim 3 must be shown or the feature should be can-
celled from the claim. No new matter should be entered.”

In response, Schmidt requested cancellation of claim 3 of 
the original application. original claim 4, describing the two-
cylinder lever-pivoting means, was incorporated into Schmidt’s 
amended patent application as claim 1.

The two-hydraulic-cylinder limitation in the ’365 patent was 
carried forward into claim 22 of the ’080 patent. This reissue 
patent is the basis of New Tek’s hypothetical infringement claim. 
In its Markman order, which we discussed but did not disturb in 
New Tek I, the district court construed claim 22, element 4, of 
the ’080 patent as written in a means-plus function format with 
corresponding structures consisting of

a first and second hydraulic cylinder, one at each end of 
the elongated member, and a tie rod. element 4 also claims 
that the first hydraulic cylinder must be pivotally connected 
at one end to the free end of the first articulated member’s 
lever and pivotally connected at the other end to said elon-
gated member at a point spaced away from the pivotal con-
nection of the respective lever and elongated member. The 
second hydraulic cylinder must be pivotally connected at 
one end to said elongated member and pivotally connected 
at the other end to the second articulated member’s lever 
at a point spaced away from the pivotal connection of the 
lever and elongated member.

(emphasis supplied.)
The orthman device, which New Tek alleges would have 

infringed on its patent but for Beehner’s negligence in allow-
ing it to lapse, claimed a “hydraulic means” consisting of “one 
double rod hydraulic cylinder.”



(c) resolution
prosecution history estoppel ensures that claims are inter-

preted by reference to those that were canceled or rejected 
during the application process.35 Although the doctrine of equiv-
alents protects the patent holder against “insubstantial altera-
tions” in the patent claim, “[w]hen . . . the patentee originally 
claimed the subject matter alleged to infringe but then narrowed 
the claim in response to a rejection, he may not argue that the 
surrendered territory comprised unforeseen subject matter that 
should be deemed equivalent to the literal claims of the issued 
patent.”36 Thus,

[p]rosecution history estoppel ensures that the doctrine 
of equivalents remains tied to its underlying purpose. 
Where the original application once embraced the pur-
ported equivalent but the patentee narrowed his claims to 
obtain the patent or to protect its validity, the patentee can-
not assert that he lacked the words to describe the subject 
matter in question. The doctrine of equivalents is premised 
on language’s inability to capture the essence of innova-
tion, but a prior application describing the precise element 
at issue undercuts that premise. In that instance the pros-
ecution history has established that the inventor turned his 
attention to the subject matter in question, knew the words 
for both the broader and narrower claim, and affirmatively 
chose the latter.37

put succinctly, “[p]rosecution history estoppel serves to limit the 
doctrine of equivalents by denying equivalents to a claim limita-
tion whose scope was narrowed during prosecution for reasons 
related to patentability.”38

In this case, we focus on Schmidt’s amended application for 
patent ’365, which canceled his original claim 3 in response to 
the patent examiner’s rejection of the original application for the 

35 Festo Corp. v. Shoketsu Kinzoku Kogyo Kabushiki Co., 535 U.S. 722, 122 
S. Ct. 1831, 152 L. ed. 2d 944 (2002).

36 Id., 535 U.S. at 733-34.
37 Id., 535 U.S. at 734-35.
38 Pioneer Magnetics, Inc. v. Micro Linear Corp., 330 F.3d 1352, 1356 (Fed. 

Cir. 2003).
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’365 patent based in part upon prior art. The first question in a 
prosecution history estoppel inquiry is whether the literal scope 
of the claim has been narrowed by amendment.39

The district court found that Schmidt’s cancellation of his 
original claim 3 was a narrowing amendment. New Tek argues 
this was an error because the amended application included 
a new claim specifying “a hydraulic cylinder means” and a 
dependent claim specifying a second hydraulic cylinder means. 
However, as the district court correctly noted, even if the patent 
were so construed, it would still not include a claim for the sin-
gle two-way hydraulic cylinder described in claim 3 of the origi-
nal application. We view the amendments in this case as similar 
to those considered in J & M Corp. v. Harley-Davidson, Inc.,40 
a case involving a patent for a device used to mount accessories 
to a motorcycle helmet. The patentee originally argued that its 
claim was broad enough to include a mounting device using 
either one or two clamps, but in response to an examiner’s 
objection, it canceled the single clamp claims and substituted a 
claim for “‘gripping means’” drafted in a means-plus-function 
format.41 The device alleged to have infringed upon the patent 
utilized a single clamp. The court concluded that the amendment 
of the claims prior to the issuance of the patent narrowed the 
claim to dual clamp accessories and estopped the patentee from 
asserting infringement by the accused single clamp accessories 
under the doctrine of equivalents.

In this case, the single two-way hydraulic cylinder claim 
originally asserted as claim 3 was canceled, but the two-cylinder 
lever-pivoting means originally asserted as claim 4 was retained 
in the amended application. The drawings incorporated in the 
’365 patent and the ’080 patent reflect only the two-cylinder 
means. element 4, claim 22, of the ’080 patent, as construed by 
the district court in its Markman order, describes only a device 
utilizing two hydraulic cylinders as lever-pivoting means. We 
conclude that the rejected claim 3 of the original application 

39 Festo v. Shoketsu Kinzoku Kogyo Kabushiki, 344 F.3d 1359 (Fed. Cir. 2003), 
citing Pioneer Magnetics, Inc. v. Micro Linear Corp., supra note 38.

40 J & M Corp. v. Harley-Davidson, Inc., 269 F.3d 1360 (Fed. Cir. 2001).
41 Id. at 1364.



was replaced by a narrowing claim which may trigger pros-
ecution history estoppel as a legal limitation on the doctrine 
of equivalents.

The occurrence of a narrowing amendment triggers a second 
inquiry as to “whether the reason for that amendment was a 
substantial one relating to patentability.”42 only the patent’s 
prosecution history can be a basis for such reason.43 The record 
in this case clearly discloses the reason for the amendment. The 
examiner rejected claim 3, pursuant to 35 U.S.C. § 102(e), as 
being anticipated by an existing patent. In his response, Schmidt 
requested the cancellation of claim 3. Such a narrowing amend-
ment made to distinguish claims from those disclosed in prior 
art forms the “classic basis for the application of prosecution 
history estoppel.”44 patentees are “not free to . . . renege on a 
deal struck with the [patent Trademark office] during patent 
prosecution. . . . When an applicant distinguishes prior art by 
surrendering some previously-claimed subject matter, the paten-
tee may not later seek to recover that surrendered subject matter 
by the doctrine of equivalents.”45

The final inquiry is to determine the scope of the estoppel 
resulting from the cancellation of claim 3 describing a lever-
pivoting means employing a single hydraulic cylinder. The law 
applicable to this determination has developed over the past 25 
years. In Hughes Aircraft Co. v. United States,46 the Court of 
Appeals for the Federal Circuit held that prosecution history 
estoppel applied as a flexible bar, such that depending on the 

42 Festo v. Shoketsu Kinzoku Kogyo Kabushiki, supra note 39, 344 F.3d at 
1366.

43 Pioneer Magnetics, Inc. v. Micro Linear Corp., supra note 38.
44 Id. at 1357. See, Festo Corp. v. Shoketsu Kinzoku Kogyo Kabushiki Co., 

supra note 35; Warner-Jenkinson Co. v. Hilton Davis Chemical Co., supra 
note 20 (cases cited therein); Exhibit Supply Co. v. Ace Corp., 315 U.S. 126, 
62 S. Ct. 513, 86 L. ed. 736 (1942); Keystone Co. v. Northwest Eng. Co., 
294 U.S. 42, 55 S. Ct. 262, 79 L. ed. 747 (1935).

45 Sage Products, Inc. v. Devon Industries, Inc., 126 F.3d 1420, 1432-33 (Fed. 
Cir. 1997) (citations omitted).

46 Hughes Aircraft Co. v. United States, 717 F.2d 1351, 1363 (Fed. Cir. 
1983).
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nature and purpose of an amendment, “it may have a limiting 
effect within a spectrum ranging from great to small to zero.”

The same court revisited this issue in Festo Corp. v. Shoketsu 
Kinzoku Kogyo Kabushiki (Festo I).47 Concluding that the flexible 
bar principle announced in Hughes Aircraft Co. was “‘unwork-
able’” and seemingly inconsistent with another line of its cases, 
the court rejected the principle and held that “prosecution his-
tory estoppel acts as a complete bar to the application of the 
doctrine of equivalents when an amendment has narrowed the 
scope of a claim for a reason related to patentability.”48

The U.S. Supreme Court granted certiori and rejected the 
complete bar approach in Festo Corp. v. Shoketsu Kinzoku 
Kogyo Kabushiki Co. (Festo II).49 Noting its prior holdings that a 
patentee’s decision to narrow claims through amendment may be 
presumed to be a general disclaimer of the territory between the 
original claim and the amended claim, the Court concluded that 
a patentee could nevertheless rebut this presumption by showing 
that a particular equivalent was “unforeseeable at the time of the 
application,” that “the rationale underlying the amendment may 
bear no more than a tangential relation to the equivalent in ques-
tion,” or that “there may be some other reason suggesting that 
the patentee could not reasonably be expected to have described 
the insubstantial substitute in question.”50

on remand from the U.S. Supreme Court, in Festo v. Shoketsu 
Kinzoku Kogyo Kabushiki (Festo III),51 the Federal Circuit pro-
vided “general guidance” with regard to the three “rebuttal 
criteria” specified in Festo II. It held that the foreseeability of 
the first rebuttal criterion should be determined by an objective 
standard and noted that “if the alleged equivalent were known 
in the prior art in the field of the invention, it certainly should 

47 Festo Corp. v. Shoketsu Kinzoku Kogyo Kabushiki, 234 F.3d 558 (Fed. Cir. 
2000).

48 Id. at 574, 575.
49 Festo Corp. v. Shoketsu Kinzoku Kogyo Kabushiki Co., supra note 35.
50 Id., 535 U.S. at 740-41.
51 Festo v. Shoketsu Kinzoku Kogyo Kabushiki, supra note 39, 344 F.3d at 

1368-69.



have been foreseeable at the time of the amendment.”52 Noting 
that it could not anticipate all instances in which a narrowing 
amendment could be merely “tangential” to the equivalent in 
question, under the second rebuttal criterion, the court stated 
with certainty that “an amendment made to avoid prior art that 
contains the equivalent in question is not tangential; it is cen-
tral to allowance of the claim.”53 The court held that the third 
criterion “may be satisfied when there was some reason, such 
as the shortcomings of language, why the patentee was pre-
vented from describing the alleged equivalent when it narrowed 
the claim.”54

New Tek contends that the district court erred in applying 
the analytical approach announced in Festo II and refined in 
Festo III in reaching its conclusion that prosecution history 
estoppel barred any claim that the orthman device infringed 
upon its patent under the doctrine of equivalents. It argues that 
this amounted to an impermissible retroactive application of 
decisional law because this suit was filed before those deci-
sions. We are not persuaded by this argument. It is impossible 
to know precisely when any actual infringement action by New 
Tek would have been tried if the patent had not lapsed, and thus 
impossible to know what law would have been applied in such 
an action. Moreover, the Federal Circuit specifically recognized 
in Festo I that its “flexible bar” approach had been unwork-
able and inconsistent with another line of cases from the same 
court.55 The opinions in Festo II and Festo III provided clarity 
in this unsettled area of the law, and we therefore apply those 
principles in our de novo review.

We conclude as a matter of law that none of the rebuttal cri-
teria identified in Festo II and explained further in Festo III are 
met in this case. The first criterion is not met because it cannot 
be said that the claimed equivalent was unforeseeable at the time 
of the narrowing amendment. The claimed means consisting of 

52 Id. at 1369.
53 Id.
54 Id.
55 Festo I, supra note 47, 234 F.3d at 574.
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a single two-way hydraulic cylinder was canceled in response to 
a prior art objection. As we noted in New Tek I, there is no evi-
dence that the alleged equivalent is “after-arising technology.”56 
The second criterion is not met because the amendment to claim 
3 was made to avoid prior art that contained the equivalent in 
question, and thus it is not tangential, but is central to the allow-
ance of the claim.57 The third criterion is not met because the 
claim for the single two-way hydraulic cylinder was rejected on 
the basis of prior art; there can be no other reason that Schmidt 
could not have described the accused equivalent.58

For these reasons, we conclude that prosecution history estop-
pel would have barred any patent infringement claim by New 
Tek against orthman Manufacturing if the patents had remained 
in effect at all relevant times. Because the hypothetical infringe-
ment claim lacked merit, there is no genuine issue of material 
fact regarding the injury and damages allegedly sustained by 
New Tek as a result of Beehner’s negligence, and the estate is 
entitled to judgment as a matter of law.

V. CoNCLUSIoN
We conclude that the district court did not err in determin-

ing as a matter of law that prosecution history estoppel would 
have barred New Tek’s hypothetical patent infringement claim 
which is the basis for its alleged injury and damages in this 
professional negligence action. Because this issue is disposi-
tive, we need not address New Tek’s argument that the district 
court erred in concluding that the claim would also have been 
barred by the all-elements rule. We affirm the judgment of the 
district court.

Affirmed.

56 New Tek I, supra note 1, 270 Neb. at 281, 702 N.W.2d at 352.
57 See Festo III, supra note 39. See, also, Pioneer Magnetics, Inc. v. Micro 

Linear Corp., supra note 38.
58 See Pioneer Magnetics, Inc. v. Micro Linear Corp., supra note 38.
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heAvicAN, C.J.
INTroDUCTIoN

The Court of Appeals affirmed the district court’s dismissal of 
John Wooden and Connie Wooden’s appeal in this condemnation 
action.1 The Woodens petitioned for further review of that deci-
sion. We reverse the decision of the Court of Appeals.

 1 Wooden v. County of Douglas, 16 Neb. App. 336, 744 N.W.2d 262 (2008).
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FACTUAL BACKgroUND
This case stems from a condemnation action commenced 

against the Woodens by Douglas County (the County). The 
report and award of the appraisers was filed with the Douglas 
County Court on August 17, 2005. on September 9, the Woodens 
filed with the county court a notice of intent to appeal the report 
and award to the district court. The record indicates that this 
notice was served upon counsel for the County by first class 
mail. Twelve days later, on September 21, the Woodens filed 
their “Affidavit of Mailing of Notice” with the district court. 
on october 31, the Woodens filed their “petition on Appeal 
to District Court,” as required by Neb. rev. Stat. § 76-717 
(reissue 2003). The record indicates that this petition was also 
served upon counsel for the County by first class mail. on 
March 21, 2006, the petition was dismissed for lack of service 
of a summons pursuant to Neb. rev. Stat. § 25-217 (Cum. 
Supp. 2006).

A praecipe for service was then filed on June 2, 2006. Service 
was perfected on June 6, and the summons was returned on June 
9. on July 20, Douglas County filed a motion to dismiss the 
Woodens’ appeal, alleging that the district court lacked subject 
matter jurisdiction. on September 19, the district court granted 
the motion, concluding that it lacked jurisdiction. In dismissing 
the appeal, the district court cited, without further discussion, 
Neb. rev. Stat. §§ 76-715 and 76-715.01 (reissue 2003) and 
Neumeyer v. Omaha Public Power Dist.2

The Court of Appeals affirmed the district court’s dismissal. 
The court noted that under § 76-715.01, a party appealing from 
the award for assessment of damages must file a notice of appeal 
within 30 days and also must serve that notice upon all other 
parties, with “‘proof of such service . . . made by an affidavit of 
the appellant filed with the court within five days after the filing 
of the notice.’”3 The Court of Appeals held that “compliance 
with the requirement of timely filing the affidavit of mailing 

 2 Neumeyer v. Omaha Public Power Dist., 188 Neb. 516, 198 N.W.2d 80 
(1972).

 3 Wooden v. County of Douglas, supra note 1, 16 Neb. App. at 338, 744 
N.W.2d at 265.



notice pursuant to § 76-715.01 has not been the subject of prior 
appellate litigation in Nebraska,” but found that “such timely 
compliance is required.”4 Since the Woodens did not file their 
affidavit of proof of service within 5 days, the Court of Appeals 
concluded that the district court lacked jurisdiction to hear the 
Woodens’ appeal.

ASSIgNMeNT oF error
In their petition for further review, the Woodens argue that the 

Court of Appeals erred in affirming the district court’s dismissal 
of their condemnation appeal.

STANDArD oF reVIeW
[1] A jurisdictional question which does not involve a factual 

dispute is determined by an appellate court as a matter of law.5

[2] Statutory interpretation is a question of law, which an 
appellate court resolves independently of the trial court.6

ArgUMeNT
The Woodens argue that the Court of Appeals erred in finding 

that the lack of timely filing of the affidavit of proof of service 
divested the district court of jurisdiction to hear their appeal. 
We agree.

Filing of Affidavit of Proof of Service.
Because they are helpful to an understanding of the issues 

presented in this case, we first set forth the relevant statutory 
provisions dealing with the filing of an appeal in a condemna-
tion action.

The right to appeal from an award for assessment of dam-
ages in an eminent domain action is set forth in § 76-715, 
which provides:

either condemner or condemnee may appeal from the 
assessment of damages by the appraisers to the district 
court of the county where the petition to initiate proceedings 

 4 Id.
 5 Poppert v. Dicke, ante p. 562, 747 N.W.2d 629 (2008).
 6 McClellan v. Board of Equal. of Douglas Cty., ante p. 581, 748 N.W.2d 66 

(2008).
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was filed. Such appeal shall be taken by filing a notice of 
appeal with the county judge within thirty days from the 
date of filing of the report of appraisers as provided in sec-
tion 76-710.

These requirements are expanded upon in § 76-715.01:
The party appealing from the award for assessment of 

damages by the appraisers in any eminent domain action 
shall, within thirty days of the filing of the award, file a 
notice of appeal with the court, specifying the parties tak-
ing the appeal and the award thereof appealed from, and 
shall serve a copy of the same upon all parties bound by 
the award or upon their attorneys of record. Service may be 
made by mail, and proof of such service shall be made by 
an affidavit of the appellant filed with the court within five 
days after the filing of the notice stating that such notice 
of appeal was duly mailed or that after diligent search 
the addresses of such persons or their attorneys of record 
are unknown.

Finally, § 76-717 provides:
Within thirty days after the filing of such notice of 

appeal, the county judge shall prepare and transmit to the 
clerk of the district court a duly certified transcript of all 
proceedings had concerning the parcel or parcels of land 
as to which the particular condemnee takes the appeal 
upon payment of the fees provided by law for prepara-
tion thereof. When notice of appeal is filed by both the 
condemner and the condemnee, such transcript shall be 
prepared only in response to the first notice of appeal. 
The transcript prepared in response to the second notice 
of appeal shall contain only a copy of such notice and the 
proceedings shall be docketed in the district court as a 
single cause of action.

The filing of the notice of appeal shall confer jurisdic-
tion on the district court. The first party to perfect an 
appeal shall file a petition on appeal in the district court 
within fifty days after the filing of the notice of appeal. If 
no petition is filed, the court shall direct the first party to 
perfect an appeal to file a petition and impose such sanc-
tions as are reasonable. The appeal shall be tried de novo in 



the district court. Such appeal shall not delay the acquisi-
tion of the property and placing of same to a public use if 
the condemner shall first deposit with the county judge the 
amount assessed by the appraisers.

(emphasis supplied.)
In concluding that the district court lacked jurisdiction, the 

Court of Appeals relied upon Radil v. State,7 while the district 
court cited to Neumeyer v. Omaha Public Power Dist.8 In both 
Neumeyer and Radil, this court held that the provisions of 
§ 76-715.01 were mandatory. A closer examination of these 
cases, however, shows that they are both distinguishable from 
this case.

In Radil, the issue presented to the court was whether it was 
necessary for a notice of appeal to be filed and served upon 
the other party in a condemnation action. The precise question 
of whether the filing of the affidavit of proof of service was 
also mandatory was not presented to or decided by the court. 
And in Neumeyer, while we did note that the requirements of 
§ 76-715.01 were mandatory, we did so in the context of hold-
ing that the requirements of § 76-716 (requiring the filing of an 
appeal bond) were directory.9 Again, the issue of whether the 
filing of the affidavit of proof of service was jurisdictional was 
not presented or decided.

[3] What both the district court and the Court of Appeals 
overlook is language from § 76-717, which provides in relevant 
part that the filing of the notice of appeal confers jurisdiction 
on the district court. A court will construe statutes relating to 
the same subject matter together so as to maintain a consistent 
and sensible scheme.10 The components of a series or collec-
tion of statutes pertaining to a certain subject matter which are 
in pari materia may be conjunctively considered and construed 
to determine the intent of the Legislature, so that different 

 7 Radil v. State, 182 Neb. 291, 154 N.W.2d 466 (1967).
 8 Neumeyer v. Omaha Public Power Dist., supra note 2.
 9 Id.
10 Japp v. Papio-Missouri River NRD, 271 Neb. 968, 716 N.W.2d 707 (2006).
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 provisions of the act are consistent, harmonious, and sensible.11 
And when §§ 76-715, 76-715.01, and 76-717 are considered in 
light of each other, it is clear that the act which confers jurisdic-
tion on the district court, and which is therefore mandatory, is 
the filing of the notice of appeal and, by extension, service of 
this notice.

Moreover, we note that two distinct acts occurring days apart 
cannot both be jurisdictional. And because the act which is man-
datory and jurisdictional is the filing of the notice of appeal, we 
conclude that the Woodens’ failure to timely file an affidavit of 
proof of service could not and did not divest the district court 
of jurisdiction. Instead, the timely filing of such an affidavit is 
directory. We find persuasive the reasoning of the Neumeyer 
court, which held that the filing of an appeal bond was direc-
tory rather than mandatory and that “to hold [that such was 
mandatory] would convert clear, brief language into a jurisdic-
tional maze.”12

The Court of Appeals erred in concluding that the district 
court lacked jurisdiction due to the Woodens’ failure to file a 
timely affidavit of proof of service.

Service of Process.
As noted, we conclude the district court did not lack jurisdic-

tion as a result of the Woodens’ failure to timely file an affidavit 
of proof of service. However, in addition to this reasoning, the 
district court also concluded it lacked jurisdiction due to lack 
of service of process, i.e., the service of a summons. The Court 
of Appeals did not reach this issue given its conclusion with 
respect to the affidavit of proof of service. We consider the issue 
now, and reject the contention that the County was entitled to 
service of process in this case.

pursuant to § 76-717, the first party perfecting an appeal must 
file a petition on appeal with the district court within 50 days 
after the filing of the notice of appeal. The record establishes 
that the Woodens filed such a petition on october 31, 2005, and 

11 Id.
12 Neumeyer v. Omaha Public Power Dist., supra note 2, 188 Neb. at 521, 198 

N.W.2d at 83.



that such was done in a timely manner. The record also indicates 
that counsel for the County was served by first class mail with 
this petition. However, this petition was dismissed on March 21, 
2006, due to a lack of service of process. Service was eventually 
perfected by summons on June 6.

The County contends that it was entitled to service of process 
of the Woodens’ petition. It further argues that the Woodens’ 
october 31, 2005, petition was dismissed for lack of such ser-
vice pursuant to § 25-217 and that by the time service of process 
was requested and perfected on June 6, 2006, it was too late.

The comment to Neb. Ct. r. of pldg. in Civ. Actions 3 (rev. 
2003) states that a civil action is commenced by the filing of a 
complaint in “the office of the clerk of a proper court,” while the 
comment to Neb. Ct. r. of pldg. in Civ. Actions 4 (rev. 2003) 
provides that service of process of such complaints should be 
made in accordance with the provisions of chapter 25, article 5, 
of the Nebraska revised Statutes. And § 25-217 provides that 
an “action shall stand dismissed . . . as to any defendant not 
served within six months from the date the complaint was filed.” 
However, we conclude that such provisions relating to the com-
mencement of an action and service of process of that action are 
inapplicable in this case.

Instead, the petition on appeal filed by the Woodens was not 
the commencement of a new action, but simply a continuation of 
the condemnation action filed by the County. The continuation 
of this action, and of the petition on appeal itself required by 
§ 76-717, is therefore governed by the statutory scheme relating 
to condemnation actions.13

[4] Because the petition is merely a continuation of the 
County’s condemnation action, it is not equivalent to a com-
plaint under this court’s rules of pleading. As such, the County 
was not entitled to service of process. We note, though, that the 
County was entitled to notice of the filing of such petition,14 
which the record indicates was given.

13 Neb. rev. Stat. §§ 76-701 to 76-726 (reissue 2003 & Cum. Supp. 2004).
14 See, Neb. rev. Stat. § 25-534 (reissue 1995); Neb. Ct. r. of pldg. in Civ. 

Actions 5 (rev. 2003).
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The district court’s dismissal of the Woodens’ appeal for lack 
of service of process was erroneous.

CoNCLUSIoN
The Court of Appeals erred in concluding that the district 

court lacked jurisdiction over the Woodens’ appeal. We therefore 
reverse the decision of the Court of Appeals and remand the 
cause to that court with instructions to remand the cause to the 
district court for reinstatement of the Woodens’ appeal.

reversed ANd remANded.
wrighT, J., not participating.

gilberT m. ANd mArThA h. hiTchcock fouNdATioN, 
A NebrAskA NoNprofiT corporATioN, eT Al., Appellees ANd 

cross-AppellANTs, v. deNmAN kouNTze, Jr., Appellee, 
edwArd h. kouNTze, AppellANT ANd cross-Appellee, 

ANd chArles deNmAN kouNTze, Appellee.
751 N.W.2d 129
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mccormAck, J.
NATUre oF CASe

This is an appeal after remand in which all the issues pre-
sented are procedural and jurisdictional. The underlying findings 
of fact and conclusions of law are not disputed.

A derivative action was brought by several trustees of a pub-
lic benefit corporation against three fellow trustees: Denman 
Kountze, Jr., edward H. Kountze, and Charles Denman Kountze. 
In Gilbert & Martha Hitchcock Found. v. Kountze1 (Hitchcock I), 
we reversed the district court’s judgment on the plaintiffs’ claims 
and the defendants’ counterclaims and remanded the cause, 
holding that the court had erred in proceeding to trial without 
sufficient evidence that the Attorney general was notified of 
the action and had an adequate opportunity to intervene on 
behalf of the public, as mandated by the Nebraska Nonprofit 
Corporation Act.2 

Upon remand, the district court ordered that the plaintiffs 
serve notice upon the Attorney general of the prior proceed-
ings and provide proof of service of such notice. The Attorney 
general, upon receiving notice, informed the court that its office 
did not wish to intervene. The court eventually granted the plain-
tiffs’ motion to reenter the court’s original findings of fact and 
conclusions of law, except those rendered moot by the interven-
ing death of Denman. edward appeals.

BACKgroUND
The plaintiffs are members of the board of trustees of the 

gilbert M. and Martha H. Hitchcock Foundation (the Foundation). 
Under the bylaws of the Foundation, the presence of at least 
one of several specified linear descendants of the founders 
was required to constitute a quorum. of the specified descen-
dants, Denman was the only one still living during the events 
underlying this litigation. The plaintiffs’ complaint alleged that 
Denman, edward, and Charles had consistently failed or refused 

 1 Gilbert & Martha Hitchcock Found. v. Kountze, 272 Neb. 251, 720 N.W.2d 
31 (2006).

 2 Neb. rev. Stat. §§ 21-1901 to 21-19,177 (reissue 1997 & Cum. Supp. 
2006).
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to participate in board meetings since September 2002. The 
plaintiffs sought declaratory judgment as to various actions in 
the preceding year, a court-ordered meeting of the Foundation 
to dispense with the quorum requirement, an injunction prevent-
ing the defendants from attempting to conduct further business 
with the Foundation, removal of the defendants from the board, 
and damages resulting from an alleged civil conspiracy by the 
defendants. The defendants filed a counterclaim, similarly chal-
lenging various actions of the plaintiffs, seeking removal of 
several of the plaintiffs as trustees for alleged fraudulent and 
dishonest conduct, and injunctive relief from future action in 
contravention of the bylaws.

After a bench trial, the district court found that the record 
was devoid of any proof of notice to the Attorney general, but 
it concluded that such lack of notice was not a jurisdictional 
defect and it could proceed with judgment. The court entered an 
order ruling on the validity of the various acts disputed by the 
parties, some favorably to the plaintiffs and others favorably to 
the defendants. It then removed edward as trustee after finding 
his actions constituted a gross abuse of authority, but denied the 
plaintiffs’ request to remove Charles. The court acceded to the 
plaintiffs’ decision that it would not be in the Foundation’s best 
interests to remove Denman. It ordered the bylaws amended so 
that the presence of no particular individual was necessary to 
constitute a quorum. The district court found no actionable civil 
conspiracies by any of the parties.

The defendants appealed. of the 19 assignments of error 
made by the defendants, the only one reached by this court in 
Hitchcock I dealt with the failure to notify the Attorney general 
of the claim. We held that the statutory notice was “an essen-
tial prerequisite to proceeding in any action involving a public 
benefit corporation for which such notice is required”3 and 
that it was the plaintiffs’ burden to present evidence, as out-
lined by § 21-1915, that the notice had been effectively given. 
Despite the plaintiffs’ contentions on appeal that evidence was 
presented as to the required notice, we noted that the district 

 3 Gilbert & Martha Hitchcock Found. v. Kountze, supra note 1, 272 Neb. at 
260, 720 N.W.2d at 38.



court had specifically found the evidence of notice lacking. The 
plaintiffs had failed to cross-appeal this finding, and thus, we 
explained that the plaintiffs had failed to preserve any complaint 
with respect to the district court’s reasoning. We reversed and 
remanded the cause for further proceedings consistent with 
our opinion.

After remand, edward argued to the district court that our 
opinion in Hitchcock I mandated only a limited inquiry into 
whether the Attorney general had been properly notified within 
10 days of the plaintiffs’ original complaint. edward argued that 
this was the plaintiffs’ only opportunity to perfect “springing” 
subject matter jurisdiction. According to edward, if the plaintiffs 
had failed to give proper notice to the Attorney general at that 
time, then there was no way to remedy the court’s lack of juris-
diction and the court was required to vacate its prior judgment.

The district court disagreed. The court read Hitchcock I as 
foreclosing further inquiry into whether the original notice had 
actually been sent, and it refused to admit further evidence 
presented by the plaintiffs on this point. Instead, over edward’s 
objection, the court ordered the plaintiffs to send a new notice to 
the Attorney general. The court contemplated at that time that a 
new trial would then proceed after proof of service on the issues 
previously joined by the parties.

The plaintiffs sent notice to the Attorney general and provided 
the court with proof of service. The notice included copies of 
the operative pleadings and relevant court orders. The Attorney 
general responded by letter, advising the court that its office did 
not wish to intervene. The Attorney general explained that after 
reviewing a voluminous record of pleadings, orders, hearing 
transcripts, and exhibits, and after meeting with “both sides,” its 
office had concluded that “able counsel for the parties and the 
Court can provide sufficient protection to the public interest.” 
The Attorney general explained that this was not the type of 
case contemplated by the notice requirements of the Nebraska 
Nonprofit Corporation Act, where the participants were without 
a sufficient economic interest to ensure oversight.

A hearing was held before the district court in which the 
Attorney general’s office again stated its intention not to inter-
vene. At the hearing, Charles made an oral motion to dismiss 
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his counterclaims. No objection to this motion is found in 
the record. The court granted the motion to dismiss Charles’ 
counterclaims; however, it explained that it was not dismissing 
Charles as a defendant to the action.

edward did not move at that time for dismissal of his coun-
terclaims, but later filed a “Dismissal of Counterclaims,” stating: 
“edward . . . dismisses his counterclaims without prejudice. No 
leave of court to do so is required as the court never acquired 
subject matter jurisdiction of this action as was determined by 
the Nebraska Supreme Court.” edward also filed a motion to 
dismiss all of the plaintiffs’ claims, with prejudice, for lack of 
subject matter jurisdiction. The plaintiffs objected to edward’s 
“Dismissal of Counterclaims” on the grounds that edward had 
recently filed the same claims against them in federal court and 
that a dismissal of counterclaims would subject the plaintiffs 
to inconsistent judgments involving the same subject matter in 
different courts. The plaintiffs asserted that their claims against 
edward should not be dismissed, because the new notice to 
the Attorney general was sufficient for the court to proceed 
with judgment.

once it was clear that the Attorney general would not inter-
vene, the plaintiffs argued that a new trial was not necessary and 
asked the court to simply reenter its pre-Hitchcock I findings of 
fact and conclusions of law, except those rendered moot by the 
death of Denman. edward orally objected to this motion. edward 
argued that it was essentially a “rule 12” motion, “tantamount to 
a motion for summary judgment,” and that he should be entitled 
to “put on evidence about it.” The discussion on edward’s objec-
tion quickly devolved again, however, into the issue of whether 
the district court could have subject matter jurisdiction.

The court ultimately denied edward’s motion to dismiss the 
plaintiffs’ claims, and no ruling appears on the record regard-
ing edward’s “Dismissal of Counterclaims.” The court granted 
the plaintiffs’ motion to reenter its previous findings of fact and 
conclusions of law, and edward appeals.

ASSIgNMeNTS oF error
edward’s assignments of error, consisting of subparts and 

paragraphs of argument, do not comply with the mandate of 



Neb. Ct. r. of prac. 9D(1)e (rev. 2006) that they each be “[a] 
separate, concise statement of each error.” Summarized, they are 
(1) that the district court lacked subject matter jurisdiction to 
render judgment; (2) that it was improper for the court to reenter 
its prior findings of fact and conclusions of law without giving 
the parties the opportunity for a new trial; and (3) that the court 
abused its discretion in failing to allow edward to dismiss his 
counterclaims, when the court had granted Charles’ motion to 
dismiss his similar counterclaims.

The plaintiffs cross-appeal, assigning as error the court’s 
refusal to consider evidence that they had indeed sent proper 
notice to the Attorney general within 10 days of their origi-
nal complaint.

STANDArD oF reVIeW
[1] Subject matter jurisdiction is a question of law for the 

court, which requires an appellate court to reach a conclusion 
independent of the lower court’s decision.4

ANALYSIS
edward first contends that because the plaintiffs did not file 

within 10 days from the time of the original complaint, the pro-
ceedings were marred by a jurisdictional defect that could not 
be remedied by a late notice after remand. According to edward, 
we only remanded the cause for further proceedings in order 
to determine the narrow question of whether the plaintiffs had 
given the Attorney general notice within 10 days.

edward misconstrues our mandate in Hitchcock I. In that 
opinion, we specifically held that the issue of whether the plain-
tiffs had given the Attorney general notice within 10 days from 
the time of commencing the proceedings was foreclosed from 
further consideration. That fact had been conclusively deter-
mined after the plaintiffs failed to appeal the district court’s 
specific determination that no notice had been given.

[2] The district court correctly reasoned that we would not 
have, therefore, remanded the cause for further proceedings if 
we thought that it contained a jurisdictional defect that could 

 4 See Ptak v. Swanson, 271 Neb. 57, 709 N.W.2d 337 (2006).

 gILBerT & MArTHA HITCHCoCK FoUND. v. KoUNTze 983

 Cite as 275 Neb. 978



984 275 NeBrASKA reporTS

not be remedied. We explained in Hitchcock I that the notice 
to the Attorney general as an interested party was an “essen-
tial prerequisite to proceeding” in an action involving a public 
benefit corporation.5 otherwise, the requirements of §§ 21-1949 
and 21-1977 “would be meaningless” because “[t]here would 
be no consequence for a party’s failure to meet the statutory 
requirement.”6 We accordingly concluded that “the district court 
erred in proceeding to trial without sufficient evidence that the 
Attorney general was notified of this action and had an adequate 
opportunity to intervene on behalf of the public.”7

In doing so, we plainly rejected edward’s jurisdictional argu-
ment. The clear implication of our opinion was that, upon 
remand, the plaintiffs could provide the prerequisite notice to 
the Attorney general and the district court could proceed with 
the action once such notice was given. The plaintiffs did, in fact, 
notify the Attorney general of the action after we remanded the 
cause back to the district court, and we find no jurisdictional 
defect in the judgment currently before us.

edward next asserts that the district court lacked authority 
to simply reenter its pre-Hitchcock I findings of fact and con-
clusions of law. In large part, this argument is dependent upon 
edward’s belief that the district court lacked subject matter juris-
diction and could not reenter a “vacated” judgment. As already 
discussed, the district court did not lack subject matter jurisdic-
tion, and we did not “vacate” its previous judgment.

But edward also argues that even if the district court had 
subject matter jurisdiction, it was impermissible for the court to 
issue judgment on the old record without giving the parties an 
opportunity to amend their pleadings and put on new evidence. 
edward asserts that the adoption of its former judgment was 
simply a “concocted” procedure by the court.8 edward alleges 
that the rules of evidence were not complied with, no notice 
of trial was given, and summary judgment procedures were not 

 5 Gilbert & Martha Hitchcock Found. v. Kountze, supra note 1, 272 Neb. at 
260, 720 N.W.2d at 38 (emphasis supplied).

 6 Id.
 7 Id. at 262, 720 N.W.2d at 39.
 8 Brief for appellant at 27.



followed. edward asserts that he was prejudiced by the court’s 
procedure because he was thus unable to present evidence and 
issues relating to the 3 years intervening between the district 
court’s first order and its readoption of that order. In particular, 
he alleges that the court’s procedure prohibited him from rais-
ing allegations that the plaintiffs had abused and dissipated the 
Foundation’s funds while Hitchcock I was pending.

on remand, edward’s only objection to the procedure, as 
such, of adopting the former judgment was that it was akin to 
a motion for summary judgment and that edward should be 
allowed to “put on evidence about it.” edward did not ask for 
permission to amend the pleadings. Nor did he make reference 
to further events in the interim period that he thought necessary 
to add to the record.

We conclude that the district court’s procedure was not, as 
edward contends, essentially a motion for summary judgment. It 
is, in fact, not uncommon for a court to “readopt” its prior judg-
ment on the previous record, where the only defect in the judg-
ment was that proper notice to an interested party had not been 
given, but such party was later notified and waived participation 
in the proceedings.9

We question whether much of edward’s current argument 
against the district court’s procedure was properly raised before 
that court. But, in any event, we find no merit to it. The defec-
tive notice did not operate to open the door for new claims by 
edward discovered in the interim of the appeal, and he has not 
been prejudiced by his inability to do so.

Finally, we consider edward’s argument that the district court 
abused its discretion in failing to allow edward to dismiss his 
counterclaims. We can find no abuse of discretion in the court’s 
failure to grant a motion that was never made. While edward 
titled his motion a “Dismissal of Counterclaims,” the motion 
clearly did not ask the court for any ruling. Instead, edward 
stated that he was dismissing his own counterclaim and that 
“[n]o leave of court to do so is required . . . .” Moreover, the 
motion was specifically tied to edward’s belief that the “court 

 9 See, e.g., Welfare of M.S.S., 86 Wash. App. 127, 936 p.2d 36 (1997);  
Y. W. C. A. of Camden v. Murrelle, 141 N.J. eq. 229, 56 A.2d 738 (1948).
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never acquired subject matter jurisdiction,” and we have already 
found this contention to be without merit.

CoNCLUSIoN
We find no merit to edward’s assignments of error in the cur-

rent appeal, and we affirm the judgment. Having done so, we 
need not consider the plaintiffs’ cross-appeal.

Affirmed.

ANdersoN excAvATiNg co., AppellANT, v. 
beverly NeTh, direcTor, depArTmeNT 

of moTor vehicles, sTATe of 
NebrAskA, Appellee.
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coNNolly, J.
I. SUMMArY

Anderson excavating Co. (Anderson) is licensed under the 
International Fuel Tax Agreement (IFTA) and registered under 
the International registration plan (Irp). Nebraska is Anderson’s 
base jurisdiction for IFTA and Irp. After an audit of Anderson’s 
records, the Department of Motor Vehicles (DMV) concluded 
that the records failed to comply with the recordkeeping require-
ments of IFTA and Irp. Consequently, the DMV disallowed 
tax credits under IFTA and assessed additional registration fees 
under Irp. Anderson sought review by the district court. The 
district court affirmed the DMV’s assessments.

To obtain credits for taxes paid in fuel purchases, an IFTA 
provision purports to require that licensees retain receipts show-
ing the unit number of the vehicle being fueled to verify that 
the fuel was placed in an IFTA-qualified vehicle. Many receipts 
Anderson supplied for the audit did not include the unit num-
ber, so the DMV disallowed tax-paid credit for those purchases. 
Anderson contends that it was not required to document unit 
numbers and that the only requirement was that it could dis-
tinguish between qualified and nonqualified fuel purchases. 
Anderson claims it can connect fuel purchases to qualified 
vehicles because the receipts identified the drivers and Anderson 
can link drivers to qualified units. Anderson therefore contends 
that the DMV should not have disallowed the tax-paid credits 
under IFTA.

Irp requires that a registrant maintain mileage records sup-
porting the registrant’s claimed total distance traveled in each 
jurisdiction. If the registrant’s mileage records are inadequate 
and an estimate of the registrant’s true liability cannot be 
determined, the auditing jurisdiction may assess 100-percent 
registration fees for that jurisdiction. Anderson did not maintain 
the required mileage records, so the DMV assessed 100-percent 
fees for Nebraska. Anderson claims that even though it did not 
maintain mileage records, the DMV can estimate the percent-
age of miles Anderson traveled in each jurisdiction. Anderson 
argues that the DMV can estimate the percentage by looking at 
payroll records showing the percentage of hours worked in each 
jurisdiction. Anderson argues that the DMV can determine an 
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estimate of Anderson’s true liability and that therefore, the 100-
percent assessment was improper.

We affirm the district court’s IFTA decision because we con-
clude that Anderson’s records were insufficient for the DMV 
to verify Anderson’s claims for tax-paid credit. We also affirm 
the court’s Irp decision because we conclude that Anderson’s 
payroll records did not enable the DMV to estimate Anderson’s 
Irp liability.

II. BACKgroUND

1. ifTA ANd irp
IFTA is a cooperative fuel tax agreement between Nebraska 

and other states. Under IFTA, licensees report and pay motor 
fuel use taxes to a base jurisdiction for distribution to other 
member jurisdictions in which the licensee traveled and incurred 
motor fuel use tax liability. The licensee’s base jurisdiction 
has the primary responsibility for administering the agree-
ment and executing its provisions with respect to the licensee. 
For instance, the base jurisdiction audits its licensees for all 
 member jurisdictions.

Irp is a registration reciprocity agreement among states of the 
United States and provinces of Canada providing for payment of 
license fees based on the distance traveled in all jurisdictions. 
Under Irp, the operator of a fleet of apportionable vehicles 
registers the fleet in the base jurisdiction. The base jurisdiction 
then apportions and distributes registration fees to the cooperat-
ing jurisdictions. The registration fees are based in part on the 
percentage of miles traveled in each member jurisdiction. As 
with IFTA, the base jurisdiction is responsible for auditing its 
registrants for the other jurisdictions.

2. ANdersoN’s AudiT

Anderson is an excavation contractor. Anderson demolishes 
buildings, bridges, and other structures and hauls the debris to 
landfills or recycling centers. Anderson primarily operates in 
omaha, Nebraska, and Council Bluffs, Iowa, but does some 
work in other states.

In 2005, the DMV audited Anderson’s records for compli-
ance with IFTA and Irp. The IFTA audit period was from July 



1, 2003, through June 30, 2004. The Irp audit period included 
the registration years 2003 through 2005, but only registration 
years 2003 and 2004 are at issue here. The DMV found that 
Anderson’s records were incomplete. Because Anderson failed 
to maintain proper records, the DMV disallowed more than 
$17,000 of tax-paid fuel credits Anderson had included on its 
IFTA return and assessed a 100-percent Irp registration fee 
for Nebraska.

Anderson protested the alleged deficiencies. After IFTA and 
Irp hearings, the hearing officer affirmed the deficiency determi-
nations. Anderson appealed to the district court, which affirmed 
the hearing officer’s orders.

III. ASSIgNMeNTS oF error
Anderson assigns, restated, that the district court erred in con-

cluding that Anderson (1) was not entitled to credit for tax-paid 
fuel under IFTA and (2) owed additional registration fees to the 
DMV under Irp.

IV. STANDArD oF reVIeW
[1,2] The Administrative procedure Act (ApA) governs 

Anderson’s appeal.1 A judgment or final order rendered by a dis-
trict court in a judicial review under the ApA may be reversed, 
vacated, or modified by an appellate court for errors appearing 
on the record.2 When reviewing a district court’s order under the 
ApA for errors appearing on the record, the inquiry is whether 
the decision conforms to the law, is supported by competent 
evidence, and is neither arbitrary, capricious, nor unreasonable.3

[3] The meaning and interpretation of statutes and regulations 
are questions of law for which an appellate court has an obliga-
tion to reach an independent conclusion irrespective of the deci-
sion made by the court below.4

 1 See Neb. rev. Stat. §§ 60-3,198(4) (Cum. Supp. 2006) and 66-1411(1) 
(reissue 2003).

 2 See Holmes v. State, ante p. 211, 745 N.W.2d 578 (2008).
 3 See id.
 4 Betterman v. Department of Motor Vehicles, 273 Neb. 178, 728 N.W.2d 570 

(2007).
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V. ANALYSIS

1. ifTA AssessmeNT

Anderson claimed a tax-paid credit on its IFTA return for 
diesel purchases on which Anderson had already paid fuel 
tax. The DMV disallowed many credits, claiming Anderson’s 
records were insufficient to prove the gallons Anderson reported 
on its return. Anderson argues the DMV improperly disallowed 
the credit.

To resolve this issue, we review Nebraska statutes5 and regu-
lations6 and the IFTA governing documents, which include the 
articles of agreement, procedures manual, and audit manual. 
The record contains copies of the IFTA governing documents. 
The copies show that some provisions, including provisions on 
which we rely, were revised after the relevant audit periods. The 
copies contain the provisions as revised and do not include the 
prerevision language. Because these copies were included in the 
record, we assume the parties intended for us to rely on the text 
therein, including the revisions.

Section r700 of the articles of agreement requires that licens-
ees maintain records to substantiate information reported on 
their IFTA tax returns. The audit manual’s § A550.200 further 
provides, “When tax paid fuel documentation is unavailable, 
all claims for tax paid fuel will be disallowed.” So, to decide 
whether the DMV properly disallowed the tax paid fuel credits, 
we must determine whether the “tax paid fuel documentation 
[was] unavailable.” And to determine whether the documenta-
tion was unavailable, we must first decide what documents 
were required.

Sections r700 and r1010.200 of the articles direct us to the 
procedures manual for the specific recordkeeping requirements. 
The procedures manual’s § p560 establishes the recordkeeping 
requirements for tax-paid retail purchases:

.100 retail purchases must be supported by a receipt 
or invoice . . . .

 5 See Neb. rev. Stat. §§ 66-1401 to 66-1419 (reissue 2003, Cum. Supp. 2006 
& Supp. 2007).

 6 See 251 Neb. Admin. Code, ch. 1 (1998).



.200 receipts for retail fuel purchases must identify 
the vehicle by the plate or unit number or other licensee 
identifier, as distance traveled and fuel consumption may 
be reported only for vehicles identified as part of the 
licensee’s operation.

.300 An acceptable receipt or invoice must include, but 
shall not be limited to, the following:

.005 Date of purchase;

.010 Seller’s name and address;

.015 Number of gallons or liters purchased;

.020 Fuel type;

.025 price per gallon or liter or total amount of sale;

.030 Unit numbers; and

.035 purchaser’s name . . . .
(emphasis supplied.) For our analysis, we will focus on the item 
in subsection .300.030—unit numbers.

After auditing Anderson’s records, the DMV allowed tax-paid 
credit for purchases documented by receipts listing a unit number 
for the truck being fueled. But many receipts Anderson supplied 
for the audit did not include the unit number. The DMV claimed 
that without a unit number, it could not verify that Anderson put 
the fuel in an IFTA-qualified vehicle. So, the DMV disallowed 
tax-paid credit when the receipts did not include a unit number.

Anderson does not dispute that many receipts were missing 
unit numbers. Instead, Anderson contends that unit numbers 
were unnecessary. Anderson argues that the IFTA procedures 
manual does not require unit numbers. Anderson also argues that 
the Nebraska IFTA regulations do not require unit numbers. As 
discussed below, we conclude that the district court did not err 
in its findings.

(a) Contrary to Anderson’s Argument, Its records Were 
Insufficient even Under the procedures Manual’s § p560.200

Anderson contends that it met the recordkeeping requirements 
in the procedures manual’s § p560. Section p560 contains three 
subsections: .100, .200, and .300. Subsection .300 lists several 
items that must be included on each receipt, including unit 
numbers. But Anderson argues that subsection .200 clarifies 
subsection .300. Subsection .200 states, “receipts for retail fuel 

 ANDerSoN exCAVATINg Co. v. NeTH 991

 Cite as 275 Neb. 986



992 275 NeBrASKA reporTS

purchases must identify the vehicle by the plate or unit number 
or other licensee identifier, as distance traveled and fuel con-
sumption may be reported only for vehicles identified as part of 
the licensee’s operation.” (emphasis supplied.) relying on sub-
section .200, Anderson argues that a specific unit number is not 
required if another “licensee identifier” exists. Anderson claims 
the receipts included a licensee identifier because although not 
all the receipts included unit numbers, they did identify the 
driver by name or credit card number.

Admittedly, the language in subsection .200 appears incon-
sistent with the language in subsection .300: subsection .200 
requires “plate or unit number or other licensee identifier,” while 
subsection .300 specifically requires unit numbers.

The parties have not favored us with an explanation of IFTA’s 
tax-paid credits. Without such an explanation, we are unable to 
reconcile the apparent inconsistency between subsections .200 
and .300. It may simply be an issue of fuzzy drafting. But even 
if subsection .200 applied and allowed a licensee to provide a 
vehicle identifier other than a unit number, we conclude that the 
identifier must be sufficient for the DMV to properly conduct 
its audit.

The articles of the IFTA agreement explain that to qualify for 
the tax-paid credit, the fuel must be placed in an IFTA-qualified 
vehicle. Not all vehicles in a licensee’s fleet will necessarily be 
qualified vehicles. For instance, the record shows Anderson had 
smaller diesel trucks that were not IFTA-qualified. Therefore, 
even if subsection .200 applies to allow an identifier other 
than a unit number, the identifier must enable the DMV to 
verify that the fuel was placed in an IFTA-qualified vehicle. 
We agree with the DMV that Anderson provided insufficient 
 identification information.

Anderson counters it can link fuel purchases to qualified 
vehicles. relying on a company policy that requires drivers to 
use the same truck each day, Anderson argues that the driver’s 
name on the receipt adequately identifies the truck being fueled. 
We disagree with Anderson’s assertion that “the identification of 
the driver is the functional equivalent to a unit number.”7

 7 Brief for appellant at 12.



During the audit period, Buck’s, Inc., was the primary vendor 
Anderson used for fueling its fleet of trucks. At Buck’s, each 
driver would sign his or her name to a log and list the date, the 
number of gallons purchased, and the total amount of the sale. 
Though most drivers did not list a unit number when signing the 
log, “r.D.” often included his unit number. He most often listed 
unit No. 317, but occasionally, he listed other units, includ-
ing Nos. 154, 324, and 306. The log shows that although r.D. 
usually drove unit No. 317, not every purchase r.D. made was 
for unit No. 317. A driver’s name is simply not equivalent to a 
unit number.

Also, as mentioned, Anderson had smaller diesel trucks that 
were not IFTA-qualified. Therefore, knowing a particular driver 
made a diesel purchase is insufficient to determine that the fuel 
went into a qualified vehicle because without a vehicle identi-
fier, the DMV cannot verify that the driver was not driving one 
of these nonqualified trucks.

We conclude that even if subsection .200 applies to allow an 
identifier other than a unit number, Anderson’s records were 
insufficient. With only the driver’s name, the DMV could not 
verify that Anderson met the threshold condition of placing the 
fuel in an IFTA-qualified vehicle. Anderson’s reliance on sub-
section .200 fails.

(b) Anderson’s reading of the DMV’s regulation 
Does Not Help Anderson

Anderson also relies on a DMV regulation implementing 
IFTA to argue that its receipts were adequate even without unit 
numbers. That regulation provides: “No tax-paid credit fuel shall 
be allowed pursuant to IFTA unless licensee is able to distin-
guish fuel used by qualified versus non-qualified motor vehicles 
as specified in the agreement.”8 Anderson contends that the regu-
lation does not require licensees to provide receipts listing unit 
numbers. According to Anderson, the regulation requires only 
that the licensee can distinguish between qualified and nonquali-
fied fuel purchases. Anderson again argues that unit numbers 
are simply one means of connecting fuel purchases to qualified 

 8 251 Neb. Admin. Code, ch. 1, § 016.02.
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vehicles, but not the sole means. Anderson claims it can link 
fuel purchases to qualified vehicles by using the driver’s name 
on the receipt.

even if Anderson’s reading of the regulation is correct, the 
regulation does not help Anderson under these facts. As dis-
cussed, we conclude that Anderson’s receipts were insufficient 
to link fuel purchases to qualified vehicles. With no vehicle 
identifier other than a driver’s name, the DMV could not verify 
that the fuel was placed in a qualified vehicle.

(c) The District Court Did Not err in Affirming 
the DMV’s IFTA Deficiency Determination

Nebraska, as Anderson’s base jurisdiction, is responsible for 
conducting an accurate audit for the other member jurisdic-
tions. The audit manual’s § A100 stresses the base jurisdic-
tion’s responsibility:

The IFTA requires licensees to pay fuel taxes to each 
participating jurisdiction commensurate with the distance 
traveled in each jurisdiction. To fulfill this requirement, 
an effective and uniform audit program is necessary to 
verify the integrity of IFTA tax returns. It is essential that 
the basic audit program adopted by each jurisdiction be 
uniform and thorough to insure accuracy. It is each juris-
diction’s responsibility to . . . conduct an accurate audit in 
a professional manner . . . .

Nebraska cannot fulfill its responsibility of conducting an accu-
rate audit when the licensee’s records are insufficient to verify 
information on the licensee’s IFTA tax return.

We conclude that to support Anderson’s claims for tax-paid 
credit, the IFTA governing documents required Anderson to 
maintain receipts showing the fuel was placed in an IFTA-
 qualified vehicle. But for many of Anderson’s purchases, the 
receipts were insufficient for the DMV to verify that the fuel 
was placed in an IFTA-qualified vehicle. The “tax paid fuel 
documentation [was] unavailable” for those purchases repre-
sented by receipts with only the driver’s name. Therefore, under 
the audit manual’s § A550.200, the DMV properly disallowed 
those claims for tax-paid fuel credits. The district court did not 
err in affirming the IFTA deficiency determination.



2. irp AssessmeNT

Anderson filed renewal applications in Nebraska in 2003 
and 2004 for apportioned registration under Irp. The DMV 
conducted an audit of Anderson’s records to verify the mileage 
reported in the applications. Anderson did not keep mileage 
records during the audit period because Anderson believed it 
was not feasible to do so. After concluding that Anderson failed 
to maintain proper mileage records, the DMV assessed addi-
tional registration fees for Nebraska. Anderson claims the DMV 
improperly assessed these additional fees.

To resolve this issue, we review Nebraska statutes9 and regula-
tions,10 the Irp itself, and the Irp audit procedures manual. The 
record contains copies of the Irp documents. The copies show 
that some of the provisions on which we rely were amended 
during the 2004 audit period. As with the IFTA documents, the 
copies in the record contain only the revised language. Again, 
because the parties made these copies part of the record, we will 
rely on the language contained therein.

An Irp registrant pays all registration fees to the base 
jurisdiction. The base jurisdiction then apportions the fees and 
distributes them to all member jurisdictions through which the 
registrant traveled. The registration fees are based in part on 
the percentage of miles traveled in each member jurisdiction. 
As such, the distance the registrant’s vehicles traveled in the 
respective jurisdictions is critical information for Irp’s opera-
tion. The Irp and its audit procedures manual set forth record-
keeping requirements so that the base jurisdiction can verify the 
registrant’s reported miles.

The Irp’s § 1501 provides that a registrant must maintain 
records to prove its application filing. Section 1501 states that 
the source documents “must contain necessary details to trace 
vehicle movement.” Section 1501 directs us to the audit proce-
dures manual’s § 400 for specific recordkeeping requirements.

Subsection 401 of the audit procedures manual mandates that 
the registrant “maintain operational records that support the total 

 9 See Neb. rev. Stat. §§ 60-3,192 to 60-3,206 (Cum. Supp. 2006 & Supp. 
2007).

10 See 251 Neb. Admin. Code, ch. 2 (1999).
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distance traveled in each jurisdiction and total distance traveled 
everywhere.” Section 400 lists information that these mileage 
records must contain. The mileage records must include the trip 
origin and destination, total trip distance traveled, distance trav-
eled by jurisdiction, and route of travel or beginning and ending 
odometer readings. A DMV regulation implementing the Irp 
similarly requires Nebraska registrants to maintain these mile-
age records.11

If a registrant fails to maintain the required records, the juris-
diction may impose an assessment of liability. Under the Irp’s 
§ 1502, the member jurisdiction must estimate the registrant’s 
“true liability” from (1) information the registrant furnished, (2) 
information the member jurisdiction gathered, (3) information 
relative to other similar registrants based in the jurisdiction, or 
(4) any other information available to the member jurisdiction. 
But “[i]f an estimate of the registrant’s true liability cannot be 
determined,” subsection 603 of the audit procedures manual pro-
vides that “the registrant may be assessed 100% registration fees 
for the [auditing] jurisdiction.” (emphasis supplied.) Similarly, a 
DMV regulation states, “If adequate records are not maintained 
or are not made available for audit, the registrant may lose the 
right to apportioned registration and may be subject to a possible 
full fee assessment.”12

Anderson did not maintain mileage records during the audit 
period. According to Anderson, such logs were not feasible 
because of Anderson’s day-to-day business operations, where 
the drivers drive all day, making multiple short trips between 
the jobsite and dumpsite. And, when the project is in downtown 
omaha, the drivers often cross into Iowa for a dumpsite in 
Council Bluffs. Anderson claims that it was not feasible to log 
odometer readings for each “trip.”13

After deciding it could not determine an estimate of 
Anderson’s true liability without the required mileage records, 
the DMV assessed 100-percent registration fees for Nebraska. 

11 See 251 Neb. Admin. Code, ch. 2, § 014.
12 251 Neb. Admin. Code, ch. 2, § 013.07.
13 Brief for appellant at 14.



The deficiency determination (an additional $18,000 in regis-
tration fees) represented the difference between the percentage 
of Nebraska miles Anderson stated on its renewal application 
and the 100-percent assessment. The auditor testified that this 
assessment increased the reported Nebraska percentage to 100 
percent. The assessment, however, left the other jurisdictions’ 
percentages as Anderson initially reported, meaning the 100-
percent assessment for Nebraska did not deny the other jurisdic-
tions the amounts to which they were entitled.

The issue is whether the DMV correctly concluded it could 
not determine an estimate of Anderson’s true liability.

Anderson claims that an estimate of its true liability can be 
determined and that therefore, the 100-percent assessment for 
Nebraska fees was not justified. Although Anderson did not 
keep the required mileage records, it offered payroll records 
to show the percentage of hours drivers worked in various 
jurisdictions. The records show that during the audit period, 
Anderson performed jobs in states other than Nebraska, includ-
ing Iowa, Alabama, Kansas, Louisiana, Maryland, Missouri, and 
Tennessee. The records also purportedly show that, on aver-
age, 67 percent of the hours worked by Anderson drivers were 
in Nebraska, 15 percent were in Iowa, and another 19 percent 
were in other states. Anderson contends that these percentages 
provide a reasonable estimate of the percentage of miles driven 
in the respective jurisdictions because the employees spent their 
working hours driving.

The DMV argues that Anderson’s reliance on general labor 
records that bear no relation to mileage cannot be accepted 
because the Irp requires documents showing actual mileage. 
We agree with the DMV that the payroll records are insufficient 
to estimate mileage traveled. At one point in her testimony, 
Anderson’s bookkeeper stated, “I couldn’t prove in any way, 
shape, or form, that they left that job site for any reason. They 
could have been sitting there all day long waiting for their truck 
to be filled up.” This testimony shows no direct correlation exists 
between hours worked and miles driven because there is no 
guarantee that the drivers spend every working hour driving.

The payroll records, without any mileage information, did not 
enable the DMV to estimate the percentage of distance traveled 

 ANDerSoN exCAVATINg Co. v. NeTH 997

 Cite as 275 Neb. 986



998 275 NeBrASKA reporTS

in each jurisdiction. Because “an estimate of [Anderson’s] true 
liability cannot be determined,” the audit procedures man-
ual allows for an assessment of 100-percent registration fees 
for Nebraska.14

As with IFTA, Nebraska has a responsibility to protect the 
integrity of Irp by performing a complete and accurate audit. 
Section 100 of the audit manual recognizes the importance of 
this responsibility:

100.2 The purpose of auditing registrants under the 
[Irp] is to protect the integrity of the vehicle registra-
tion laws of all jurisdictions party to the Irp and to 
ensure equitable treatment of all registrants subject to the 
Irp. . . . [I]t is incumbent upon each jurisdiction to meet 
its obligations under the provisions of the Irp, i.e., pro-
portional registration of commercial vehicles, by insuring 
proper documentation of carrier total distance operated, 
and official examination and verification of the appropri-
ate records . . . .

Nebraska cannot carry out its responsibility of conducting an 
accurate audit when a registrant fails to provide the required 
mileage records or other records from which the DMV can esti-
mate the registrant’s true liability.

We conclude that without the mileage records, the DMV 
could not estimate Anderson’s true liability. The DMV 
was therefore justified in imposing the 100-percent assess-
ment against Anderson for its failure to maintain the proper 
records. The district court did not err in affirming the Irp defi-
ciency determination.

VI. CoNCLUSIoN
We conclude that Anderson was not entitled to IFTA tax-paid 

credit for fuel purchases when the receipts only identified the 
driver. Therefore, the DMV properly disallowed Anderson’s 
claims for credit on those purchases. The district court did not 
err in affirming the DMV’s IFTA deficiency determination.

We further conclude that because Anderson failed to maintain 
mileage records documenting distance traveled in Irp member 

14 See, also, 251 Neb. Admin. Code, ch. 2, § 013.07.



jurisdictions, the DMV was unable to estimate Anderson’s Irp 
liability. Therefore, Irp allowed an assessment against Anderson 
of 100-percent registration fees for Nebraska. The district court 
did not err in affirming the DMV’s 100-percent assessment 
against Anderson.

Affirmed.
mccormAck, J., participating on briefs.
heAvicAN, C.J., not participating.
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 1. Taxation:	 Judgments:	 Appeal	 and	 Error. Decisions rendered by the Tax 
equalization and review Commission shall be reviewed by an appellate court for 
errors appearing on the record of the commission.

 2. Judgments:	Appeal	and	Error. When reviewing a judgment for errors appearing 
on the record, an appellate court’s inquiry is whether the decision conforms to 
the law, is supported by competent evidence, and is neither arbitrary, capricious, 
nor unreasonable.

 3. Taxation:	 Appeal	 and	 Error. questions of law arising during appellate review 
of Tax equalization and review Commission decisions are reviewed de novo on 
the record.

 4. Taxation:	 Charities. Neb. rev. Stat. § 77-202(1)(d) (reissue 2003) requires 
(1) the property be owned by an educational, religious, charitable, or cemetery 
organization and (2) the property be used exclusively for educational, religious, 
charitable, or cemetery purposes.

 5. Taxation:	 Time. Neb. rev. Stat. § 77-202.03(3)(a) (Cum. Supp. 2006) provides 
that the exempt use be determined as of the date of application for exemption.

 6. Taxation:	 Property:	 Intent. The intention to use property in the future for an 
exempt purpose is not a use of the property for exempt purposes.

 7. Taxation:	Property. The ownership of property is not evidence of use under Neb. 
rev. Stat. § 77-202(1)(d) (reissue 2003).

Appeal from the Tax equalization and review Commission. 
Affirmed.

William e. peters, of peters & Chunka, p.C., L.L.o., for 
appellant.
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heAvicAN, C.J.
INTroDUCTIoN

The Tax equalization and review Commission (TerC) upheld 
the decision of the Lancaster County Board of equalization (the 
Board) denying application for property tax exemption filed by 
St. Monica’s. We affirm.

FACTS
St. Monica’s provides substance abuse and mental health 

treatment for women on a charitable basis. St. Monica’s is a 
Nebraska nonprofit corporation that holds a 501(c)(3) exemp-
tion designation from the Internal revenue Service as a religious 
charitable organization.

on March 15, 2005, St. Monica’s purchased real property 
located in Lincoln, Nebraska, to convert into a short-term resi-
dential therapeutic community, an outpatient facility, and admin-
istrative offices. on March 28, an application for a property 
tax exemption was filed. on or about May 5, St. Monica’s was 
notified that the Lancaster County assessor’s office had recom-
mended denial of the application. A hearing before the Board 
regarding the application was scheduled for May 24.

After St. Monica’s received the notification, but before the 
Board’s hearing, a representative of the organization contacted 
the county assessor’s office. During that conversation, the rep-
resentative was informed that the basis for the recommendation 
was that St. Monica’s was not yet using the subject property for 
exempt purposes; however, once building permits were issued, 
the county assessor would consider the property to be devoted 
to an exempt use. The representative from St. Monica’s was 
notified that the organization could reapply for the exemption by 
August 1, 2005, for the 2005 tax year.

Following the hearing on May 24, 2005, and based upon the 
county assessor’s recommendation, the Board voted to deny St. 
Monica’s the exemption. St. Monica’s applied for the proper 



building permits on July 21. The property was remodeled, and 
St. Monica’s began occupying it in october. There is nothing in 
the record that suggests that St. Monica’s reapplied at any time 
for a property tax exemption for the 2005 tax year.

on December 22, 2005, St. Monica’s petitioned TerC to 
reverse the decision of the Board and grant its exemption. 
Initially, the petition of St. Monica’s was dismissed for lack of 
jurisdiction on December 14, 2006. That dismissal was appealed 
and docketed with the Court of Appeals on January 12, 2007, as 
case No. A-07-050.

The parties filed a joint stipulation for summary reversal on 
May 4, 2007, which was granted by the Court of Appeals on 
June 7. The petition was then submitted to TerC without a 
hearing. on September 12, TerC upheld the Board’s decision, 
and St. Monica’s appeals.

ASSIgNMeNT oF error
on appeal, St. Monica’s assigns that TerC erred in denying 

its application for a property tax exemption.

STANDArD oF reVIeW
[1,2] Decisions rendered by TerC shall be reviewed by the 

court for errors appearing on the record of the commission.1 
When reviewing a judgment for errors appearing on the record, 
an appellate court’s inquiry is whether the decision conforms 
to the law, is supported by competent evidence, and is neither 
arbitrary, capricious, nor unreasonable.2

[3] questions of law arising during appellate review of TerC 
decisions are reviewed de novo on the record.3 

ANALYSIS
The sole issue presented by this case is whether TerC erred 

in upholding the denial of application for property tax exemption 
filed by St. Monica’s.

 1 Neb. rev. Stat. § 77-5019(5) (Cum. Supp. 2006); City of York v. York Cty. 
Bd. of Equal., 266 Neb. 297, 664 N.W.2d 445 (2003).

 2 City of York v. York Cty. Bd. of Equal., supra note 1.
 3 Id.
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[4,5] Neb. rev. Stat. § 77-202(1) (reissue 2003) pro-
vides that

[t]he following property shall be exempt from prop-
erty taxes:

. . . .
(d) property owned by [an] educational, religious, 

charitable, or cemetery organization[], or any organiza-
tion for the exclusive benefit of any such educational, 
religious, charitable, or cemetery organization, and used 
exclusively for educational, religious, charitable, or cem-
etery purposes . . . .

The statute thus requires (1) the property be owned by an 
educational, religious, charitable, or cemetery organiza-
tion and (2) the property be used exclusively for educational, 
religious, charitable, or cemetery purposes.4 And Neb. rev. 
Stat. § 77-202.03(3)(a) (Cum. Supp. 2006) provides that “the 
exempt use shall be determined as of the date of application” 
for exemption.

We turn first to the issue of whether the subject property was 
being “used exclusively” for an exempt purpose as of the date of 
application, March 28, 2005.

In its brief, St. Monica’s argues that its “intent . . . when 
purchasing the property was to use the property in its charitable 
work by converting [the property] into a short-term residential 
therapeutic community, an outpatient facility and administrative 
offices to provide substance abuse and mental health treatment 
for women on a charitable basis.”5 St. Monica’s does not dispute 
that the property was not actually being occupied for such a 
purpose at the time it filed its application.

[6,7] This court has consistently held that the “intention to use 
property in the future for an exempt purpose is not a use of the 

 4 See Nebraska State Bar Found. v. Lancaster Cty. Bd. of Equal., 237 Neb. 1, 
465 N.W.2d 111 (1991).

 5 Brief for appellant at 8.



property for [exempt] purposes.”6 These historic principles are 
equally applicable under the current statutory scheme regard-
ing exemptions. Because at most St. Monica’s expressed an 
intent to use the property in an exempt manner in the future, we 
determine that the conclusion reached below that St. Monica’s 
was not entitled to its requested property tax exemption for the 
2005 tax year was not error. We also reject the assertion made by 
St. Monica’s at oral argument that its purchase of the property 
showed that it had more than intent to use the property for an 
exempt purpose. The ownership of property is not evidence of 
use under the statute.7

St. Monica’s also contends that because it was qualified for 
the exemption, it was unnecessary for it to reapply by August 
1, 2005, in order to obtain such exemption. The basis for this 
argument is that as of July 21, St. Monica’s had obtained the 
necessary building permits, and in accordance with the county 
assessor’s policy, the subject property was considered to be 
devoted to an exempt purpose.

We also reject this contention. As is noted above, 
§ 77-202.03(3)(a) requires a property owner seeking an exemp-
tion to file for that exemption and further states that “the exempt 
use shall be determined as of the date of application.” The record 
demonstrates that St. Monica’s applied for an exemption on 
March 28, 2005, at a time when, as demonstrated above, it was 
not using the property for an exempt purpose. even assuming 
that St. Monica’s thereafter began to use the property for an 
exempt purpose, it was required under § 77-202.03 to reapply 
for the exemption and allow the county assessor and the Board 
to consider any possible exemption of the property anew.

Because St. Monica’s was not using the property for an 
exempt purpose as of the date of its application, it was not 

 6 United Way v. Douglas Co. Bd. of Equal., 215 Neb. 1, 6-7, 337 N.W.2d 103, 
107 (1983). See, Y. M. C. A. of Omaha v. Douglas County, 60 Neb. 642, 
83 N.W. 924 (1900); Academy of the Sacred Heart v. Irey, 51 Neb. 755, 71 
N.W. 752 (1897); First Christian Church of Beatrice v. City of Beatrice, 39 
Neb. 432, 58 N.W. 166 (1894).

 7 See Y. M. C. A. of Omaha v. Douglas County, supra note 6.
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entitled to an exemption. The sole assignment of error by St. 
Monica’s is without merit.

CoNCLUSIoN
We affirm the denial of application for property tax exemp-

tion filed by St. Monica’s.
Affirmed.

iN re ApplicATioN of dAvid w. doeriNg for 
AdmissioN To The NebrAskA sTATe bAr.
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heAvicAN, C.J., wrighT, coNNolly, gerrArd, sTephAN, 
mccormAck, and miller-lermAN, JJ.

gerrArd, J.
David W. Doering graduated from Western State University 

College of Law (Western State) in Fullerton, California, in 
1982. At the time of his graduation, Western State’s law school 
was not approved by the American Bar Association (ABA). 
In 2007, Doering filed an application with the Nebraska State 
Bar Commission (Commission), seeking admission without 
examination as a Class I-A applicant.1 The Commission denied 
Doering’s application on the basis that he did not possess a first 
professional degree from a law school approved by the ABA, 
as required by rule 5C of the Nebraska Supreme Court rules 
for Admission of Attorneys. Thereafter, at Doering’s request, a 
hearing was held before the Commission, and Doering presented 
evidence regarding his educational qualifications and Western 
State’s credentials. The Commission again denied Doering’s 
request, and he appeals.

FACTS
Doering received a bachelor of science degree in criminal jus-

tice from the University of Nebraska-Lincoln in 1977. In 1979, 
Doering enrolled at Western State. After successfully complet-
ing 3 years of coursework, Doering earned a juris doctor degree 
from Western State in 1982.

Doering’s transcript shows that his first-year law school cur-
riculum consisted of two terms of civil procedure, two terms of 
contracts, two terms of property, two terms of torts, and one term 
of criminal law. During his second and third years, Doering took 
courses in family law, constitutional law, media law, law office 
management, space law, wills and trusts, community property, 
education law, legal research and writing, evidence, investigative 
technique, remedies, the Uniform Commercial Code, agency and 
partnerships, corporations, criminal procedure, clinical educa-
tion, and professional responsibility. The record indicates that 
at some point while attending Western State, Doering took the 

 1 See Neb. Ct. r. for Adm. of Attys. 5A(1) (rev. 2005).
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Multistate professional responsibility examination (Mpre) and 
received a score that satisfies Nebraska’s Mpre requirement.2

At all times relevant to this case, Western State was accredited 
by the Committee of Bar examiners of the State of California 
and accredited by the Western Association of Schools and 
Colleges. However, during the time that Doering attended and 
eventually graduated from Western State, the law school was not 
accredited by the ABA.

After graduation, Doering took, but failed, bar examinations in 
Montana and California. In 1992, Doering sat for and passed the 
georgia bar examination, and was admitted to the georgia bar in 
1992. Beginning in March 1995 and continuing until February 
1996, Doering worked as a volunteer for the georgia Indigent 
Defense Council. In February 1996, the felony trial division of 
the georgia Indigent Defense Council made the decision to start 
its own office and separated from the georgia Indigent Defense 
Council. The director of the felony trial division offered Doering 
a position with the felony trial division as a staff attorney, which 
Doering accepted. Doering worked as a staff attorney and was 
eventually promoted to senior attorney, where he remained until 
he moved to Nebraska in 2006.

The record reflects that Doering is currently a lawyer in good 
standing with the georgia bar. Doering testified that he moved to 
Nebraska in 2006 in order to be closer to his parents, who were 
in poor health.

on April 12, 2007, Doering submitted a Class I-A applica-
tion to the Commission seeking admission to the Nebraska 
bar without examination.3 In a letter dated June 18, 2007, the 
Commission denied Doering’s application because he had not 
received his law degree from an ABA-approved law school. 
Doering appealed the Commission’s denial, and a hearing 
was held.

Doering testified and presented evidence at the hearing. 
Included in the evidence offered by Doering were two affidavits 
by richard e. Jenkins, an associate dean and professor of law 
at Western State. In his affidavits, Jenkins testified to, among 

 2 See, rule 5A(1)(c); Neb. Ct. r. for Adm. of Attys. 16 (rev. 2004).
 3 See rule 5A(1)(b).



other things, Western State’s curriculum and its accreditations. 
Jenkins, who graduated from Western State in 1974 and later 
joined the teaching faculty at Western State in 1976, testified 
that he is familiar with the accreditation standards of the bar 
examiners of the State of California and the ABA and that both 
accreditation standards “are equal or substantially equivalent.”

Attached to one of Jenkins’ affidavits was an exhibit which 
set forth various ABA accreditation requirements as they existed 
in 1982. These requirements included standards relating to the 
law school library, the number of full-time faculty members, 
and faculty workload and compensation. given these ABA stan-
dards, Jenkins opined that “[r]elative to the number of fulltime 
faculty . . . and other requirements relative to faculty teaching 
loads, study and law library requirements, . . . Western State 
. . . offered a program substantially similar to ABA-approved 
law schools.”

Jenkins further averred that it was his understanding that “the 
single and most important reason” why Western State had not 
applied for accreditation with the ABA by the time Doering 
graduated in 1982 was because the ABA then required “through 
rule 202, that a law school should be organized as a non-profit 
educational institution,” prohibiting for-profit law schools, such 
as Western State, from receiving ABA accreditation. Jenkins 
testified that Western State did not seek ABA accreditation “until 
some time in approximately 1987” and that Western State “was 
first accredited by the ABA in the mid-1990s.”

Doering presented evidence that in 1995, the Department 
of Justice brought an antitrust lawsuit against the ABA and 
obtained a consent decree under which the ABA was enjoined 
from “adopting or enforcing any Standard, Interpretation or 
rule, or taking any action that has the purpose or effect of pro-
hibiting a law school from . . . being an institution organized as a 
for-profit entity.”4 Doering’s evidence indicates that as a result of 
this ruling, the ABA removed its requirement that a law school 
be organized as a nonprofit educational institution in order to 
receive ABA accreditation.

 4 U.S. v. American Bar Ass’n, 934 F. Supp. 435, 436 (D.D.C. 1996).
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Following this rule change, Western State applied for and 
received ABA accreditation. For some reason, not apparent 
from the record, Western State temporarily allowed its ABA 
accreditation to lapse. In 2005, Western State reacquired, and 
has maintained until the present time, provisional accreditation 
from the ABA. The record indicates that a school that is provi-
sionally approved by the ABA is entitled to all the rights of a 
fully approved law school. After reviewing Doering’s law school 
transcript, Jenkins testified that Doering’s academic experience 
and course of study from 1979 to 1982 was essentially the same 
as the academic experience and course of study for law students 
who graduated from Western State in 2007.

on october 23, 2007, the Commission again denied Doering’s 
application on the basis that he lacked a first professional degree 
from an ABA-approved law school. Doering now appeals to 
this court.

ASSIgNMeNT oF error
Doering assigns, restated, that the Commission erred in deny-

ing his application seeking admission to the Nebraska bar.

STANDArD oF reVIeW
[1] The Nebraska Supreme Court will consider the appeal of an 

applicant from a final adverse ruling of the Commission de novo 
on the record made at the hearing before the Commission.5

ANALYSIS
[2] The Nebraska Supreme Court is vested with the sole power 

to admit persons to the practice of law in this state and to fix 
qualifications for admission to the Nebraska bar.6 rule 5A(1)(b) 
requires a Class I-A applicant, such as Doering, to have attained 
“educational qualifications at least equal to those required” 
of Class II applicants (i.e., those required to take the written 
examination). And Class II applicants, pursuant to rule 5C, must 
possess their first professional degree from an ABA-approved 

 5 In re Application of Brown, 270 Neb. 891, 708 N.W.2d 251 (2006); Neb. Ct. 
r. for Adm. of Attys. 15 (rev. 2000).

 6 In re Application of Budman, 272 Neb. 829, 724 N.W.2d 819 (2006). See 
Neb. Const. art. II, § 1, and art. V, §§ 1 and 25.



law school.7 Thus, Doering must meet the ABA-approved law 
school requirement or, in the absence of such degree, seek a 
waiver of rule 5C.

[3-5] Doering concedes that Western State was not accredited 
by the ABA at the time he graduated in 1982. Nevertheless, 
Doering requests that we waive the application of the educa-
tional qualifications in rule 5C as they apply to him. This court 
has the power, under appropriate circumstances, to waive the 
application of its own rules regarding the admission of attorneys 
to the Nebraska bar.8 In determining whether a waiver of the edu-
cational qualifications requirement is appropriate, we are guided 
by certain principles. We have explained that our “admission 
rules [are] intended to ‘weed’ out unqualified applicants, not to 
prevent qualified applicants from taking the bar.”9 We have also 
noted that “exceptions should be recognized and waivers granted 
‘“whenever it can be demonstrated that the rules operate in such 
a manner as to deny admission to a petitioner arbitrarily and for 
a reason unrelated to the essential purpose of the rule.”’”10

Doering notes that under certain circumstances, we have 
waived rule 5C where a foreign-educated applicant proves that 
the education he or she received was equivalent to that for a 
juris doctor degree available at an ABA-approved law school.11 
Doering argues that given his circumstances—in particular, his 
allegation that Western State would have been ABA-accredited 
at the time of his graduation but for its proprietary status—we 
should extend to him, a graduate of an unaccredited United 
States law school, the same waiver opportunity afforded to 
 foreign-educated applicants. This we decline to do.

 7 See In re Application of Brown, supra note 5.
 8 See In re Application of Collins-Bazant, 254 Neb. 614, 578 N.W.2d 38 

(1998).
 9 In re Application of Gluckselig, 269 Neb. 995, 1001, 697 N.W.2d 686, 691 

(2005).
10 In re Application of Collins-Bazant, supra note 8, 254 Neb. at 621, 578 

N.W.2d at 43.
11 See, In re Application of Budman, supra note 6; In re Application of Brown, 

supra note 5; In re Application of Gluckselig, supra note 9; In re Application 
of Collins-Bazant, supra note 8.
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[6] While we have, on occasion, granted waivers to graduates 
of foreign law schools, there is a critical distinction between 
graduates of foreign law schools and graduates of nonaccred-
ited U.S. law schools. The ABA does not evaluate foreign law 
schools for accreditation; thus, there is no way for citizens of 
foreign countries to attend an ABA-accredited school in their 
own country.12 Accordingly, we reaffirm what we said in In re 
Application of Collins-Bazant13: While a strict application of 
rule 5C may not always be appropriate for those who attended 
law school outside the United States, a strict application of 
rule 5C is appropriate for graduates of nonaccredited U.S. 
law schools.

For applicants who graduate from U.S. law schools, we have 
chosen, as reflected in rule 5C, to rely upon the ABA accredi-
tation process as an objective determination of the educational 
environment for prospective attorneys. The ABA’s process for 
evaluating law schools is extensive and involves many detailed 
standards for law school organization and administration, the 
educational programs offered, the faculty, admissions, the library, 
and the law schools’ actual physical facilities.14 The ABA’s stan-
dards are an appropriate, effective, and objective means of mea-
suring the quality of a law school and “provide assurance that 
applicants to the bar ‘have experienced a generally uniform level 
of appropriate legal education.’”15

In the present case, Doering would have us evaluate nonac-
credited U.S. law schools on a case-by-case basis to determine 
whether a particular school, at a certain point in time, provided a 
legal education that was substantially equivalent to that from an 
ABA-accredited law school. But such a case-by-case approach 
into the individual qualifications and standards of every nonac-
credited U.S. law school, whenever a graduate from that school 
applies to the bar, would impose upon this court an unreasonable 

12 See In re Application of Collins-Bazant, supra note 8. See, also, In the 
Matter of Tocci, 413 Mass. 542, 600 N.e.2d 577 (1992); Application of 
Macartney, 163 Ariz. 116, 786 p.2d 967 (1990).

13 In re Application of Collins-Bazant, supra note 8.
14 See Fla. Bd. of Bar Ex’mrs re Mass. School, 705 So. 2d 898 (Fla. 1998).
15 In the Matter of Tocci, supra note 12, 413 Mass. at 548, 600 N.e.2d at 581.



and unnecessary burden. The resources of this court are neither 
sufficient nor suited to the task of conducting such individual-
ized waiver determinations. Furthermore, we believe that for us 
to evaluate U.S. law schools on a case-by-case approach would 
yield results far less reliable than those of the ABA, and would 
invite challenges as to the quality of such determinations.16 
Simply stated, the ABA is best equipped to perform the func-
tion of accrediting law schools, and we will continue to rely on 
its determinations.

The circumstances in the present case illustrate the difficultly 
we would face if we were to grant waivers for rule 5C on a case-
by-case basis, rather than relying on the ABA’s accreditation. 
Here, Doering claims that the education he received at Western 
State from 1979 until 1982 was functionally equivalent to that of 
an ABA-approved law school. Yet Doering offered little by way 
of comprehensive evidence to support this claim. The evidence 
Doering did offer suggested that the only reason Western State 
was not ABA-accredited at the time he graduated in 1982 was 
because of its proprietary status. However, other courts have 
considered Western State’s accreditation history, and their opin-
ions suggest that, from June 1977 until approximately July 1981, 
a proprietary law school could have applied for and received 
provisional ABA accreditation if the school substantially com-
plied with all other standards.17 But despite being invited to do 
so, Western State did not apply, and when Western State did 
eventually apply in 1987, it was denied accreditation for reasons 
other than its proprietary status.18

Doering’s request for a waiver does not explain or address 
these inconsistent findings and relies solely on the limited evalu-
ation permitted by the evidence he adduced at the hearing. This 
evaluation is, necessarily, less detailed and reliable than the 
searching inquiry of the ABA accreditation process. The ABA 

16 See Appeal of Kartorie, 486 pa. 500, 406 A.2d 746 (1979).
17 See, Application of Urie, 617 p.2d 505 (Alaska 1980); In re Nort, 96 Nev. 

85, 605 p.2d 627 (1980); Application of Hansen, 275 N.W.2d 790 (Minn. 
1978).

18 See, In re Lewis, 86 S.W.3d 419 (Ky. 2002); Application of Urie, supra note 
17; In re Nort, supra note 17; Application of Hansen, supra note 17.
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has the resources to conduct an examination that is far more 
credible than any that could be performed by this court or an 
applicant for admission to our bar. And to evaluate law schools 
case by case, based on the limited evidence adduced by a par-
ticular applicant, would risk inconsistency and unfairness to stu-
dents who were otherwise identically situated. As we stated in 
In re Appeal of Dundee,19 “[i]f we do not apply rule 5 uniformly 
rather than on a case-by-case basis, it will cease to operate as a 
rule at all.”

It is for precisely these reasons that we have chosen, in rule 
5C, to rely on the ABA’s well-founded, consistent, and defini-
tive conclusions. Therefore, we continue to hold that waiver 
of rule 5C is not available to graduates of nonaccredited U.S. 
law schools. Because Western State was not ABA-accredited 
at the time Doering graduated, we affirm the decision of the 
Commission to deny his application for admission.

CoNCLUSIoN
To evaluate an applicant’s legal education effectively, consis-

tently, and expeditiously, we have elected to utilize the accredi-
tation resources of the ABA. While waiver of rule 5C may, in 
certain circumstances, be appropriate for graduates of foreign 
law schools, rule 5C will not be waived for graduates of non-
accredited U.S. law schools. At the time Doering graduated, 
Western State was not ABA-accredited; therefore, his applica-
tion for admission to the Nebraska bar should be denied. The 
decision of the Commission is affirmed.

deNiAl of ApplicATioN Affirmed.

19 In re Appeal of Dundee, 249 Neb. 807, 812, 545 N.W.2d 756, 760 (1996).
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Pretrial Procedure  220, 434, 530
Principal and Agent  788
Probable Cause  101, 280
Probation and Parole  863, 908
Proof  1, 101, 152, 182, 194, 238, 266, 280, 322, 357, 369, 391, 418, 434, 462, 481, 

492, 503, 517, 594, 602, 622, 642, 688, 735, 757, 775, 810, 842, 863, 881
Property  462, 503, 999
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Property Division  87, 418, 492, 832
Property Settlement Agreements  492, 921
Prosecuting Attorneys  434, 570
Proximate Cause  238, 266, 455, 503, 735, 757, 775
Public Meetings  797
Public Officers and Employees  161, 688, 757
Public Policy  334, 702, 921, 944

Real Estate  872
Records  230, 481, 693, 797
Recusal  322
Res Judicata  602, 921
Restrictive Covenants  642
Revocation  688, 797
Right to Counsel  434, 481
Rules of Evidence  455, 775
Rules of the Supreme Court  152, 161, 297, 1004

Search and Seizure  280
Self‑Incrimination  570
Sentences  1, 391, 570, 863, 899
Service of Process  161, 872
Special Legislation  820
Standing  136, 581
States  297
Statutes  1, 112, 189, 205, 211, 256, 276, 287, 297, 363, 407, 462, 481, 517, 548, 

581, 594, 722, 797, 820, 863, 908, 944, 971, 986
Stipulations  425
Subrogation  622, 702
Summary Judgment  136, 173, 182, 238, 266, 455, 503, 622, 642, 702, 757, 775, 

788, 820, 872, 951

Tax Sale  872
Taxation  256, 581, 594, 999
Taxes  735
Testimony  238
Time  112, 287, 334, 462, 872, 999
Torts  642, 757
Trial  334, 391, 434, 455, 462, 530, 570, 602, 642, 775
Trusts  256

Valuation  462
Verdicts  735

Wages  334
Waiver  570, 622, 674, 702, 891, 1004
Warrantless Searches  101, 280
Witnesses  462, 602
Words and Phrases  1, 101, 112, 152, 297, 310, 334, 391, 434, 455, 462, 492, 530, 

562, 581, 594, 602, 622, 642, 665, 674, 688, 702, 735, 757, 797, 820, 832, 842, 
891, 944

Workers’ Compensation  287, 369, 407, 503, 602
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