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STATEMENT OF JURISDTCTTON

This Court has jurisdiction over this appeal pursuant

to Neb.Rev.Stat. S43-Ll2 (as amended), because the Saunders

County Court rendered a final order and entered judgment on

September 9, 2015. (T12). Petitioner/Appellants filed a

timely Notice of Appeal on November 19, 2015, after the

trial court overruled Petitioner/Appellants' Motion for New

Trial on October 28, 2015.

SEATEMENT OF TEE CASE

A. Nature of the Case

This is an appeal from a Saunders County Court

adoption case. The maternal grandparents and court

appointed Guardians of Micah H. sought to adopt Micah H.

The biological mother, a member of the Og1ala Sioux Tribe,

had signed a relinquishment. The tribe was notified of the

adoption but did not enter an apPearance or otherwise

plead. The non-fndian biological father refused to sign a

relinquishment. Father objected to the adoption arguing

that I.C.W.A./N.I.C.W.A. applied and required the court to

apply a higher burden of proof and that an expert was

required to testify as to the culture and traditions of the

child's tribe and the appropriateness of the proposed

adoptive family.



B. Issues fried Below

The trial court tried whether the father had abandoned

Micah H. and whether I.C.W.A./N.I.C.w.A. applied.

C. Eow fssues Were Decided and Judgment Entered

The trial court found .that I.C.W.A./N.f .C.W.A. applied

and used the "beyond a reasonable doubt" standard in

determining whether the father had abandoned Micah II.

Using the heightened standard, the triaL court found that

it could not find that Father had abandoned Micah H. The

trial court further found thatr ds I.C.W.A./N.I.C.W.A.

applied, Petitioners were required to offer expert

testimony regarding the culture and traditions of the

child's tribe and the appropriateness of the proposed

adoptive family.

Having made the above findings, the trial court denied

the Complaint for Adoption.

D. ScoBe of Revietr

J. v. Dakota D., 285 Neb. 27tt 826 N.w.2d 242 (2013).

An appellate court

independent of the lower

An appellate court

appearing on the record.

Neb. 849, 733 N.W.2d 846

reviews a question of 1aw

court's determination. Jeremiah

reviews a fact dispute for error

fn re Adoption of Kaj-lynn D., 273

(2007 | .



SIATEMENT OF ERRORS

The trial court made two errors, one lega1 and one

factual:

1) The trial court erred in finding that I.C.W.A.

applied at the request of the non-rndian father, who had

abandoned the family, and where neither the Tribe nor the

Indian mother requested its application; and

2) As a result of the first error, the trial court
erroneousry applied the higher burden of proof (beyond a

reasonable doubt vs. clear and convincing) and found that
the moving parties failed to show that Father had abandoned

Micah H.

STATEMENT OF FACTS

Micah It. was born on September 4, ZOO7, to Allison
Ilardy and Tyler Robar. (34:8-10). Tyrer was not informed

of the birth until nine (9) months after Micah,s. birth.
(37:19). Allison is a member of the ogIala sioux Tribe.
(19:13-18). Tyler is not of Indian heritage.

Tyler's paternity was established pursuant to a

saunders county District court action brought by the state
of Nebraska to enforce child support. (87:145-L47\.

subsequently, the matter expanded to consider custody

matters as weII. Einal1y, on July 2, 2010, a Decree of
Paternity, custody and child support was entered upon the



parties' stipulation. (87:26-36). The aforementioned

Decree granted Allison fuI1 1ega1 and physical custody.

(87:27). Tyler was ordered to pay child support of One

Hundred Dollars and No Cents ($100.00) per month beginning

August 1, 2010, and aII arrearages \rere preserved. lE1z27\.

Tyler \^ras awarded visitation as set forth in the parties'

parenting plan. (87:27). The parties parenting plan

provided that Tyler's visitation would be supervised: 'A1I

visitations by Father shall be supervised by his mother

Dawn Robar or other suitable person approved by Mother."

(E7:31). For a brief period of time, Tyler's visits

resembled a modified Wilson v. Wilson visitation. (E7:31-

33). The supervised visitation provision of the parties'

parenting plan has never been removed. (87),.

Allison testified that Tyler and his mother had

ignored the supervised visitation portion of the parties'

parenting plan. (45222 to 46:24). Tyler did not refute

that allegation.

Allison and Tyler lived together for a total of seven

to ten days from the date of their first meeting to the

time of trial. (25:8-11).

AIIison had requested, by letter, that Tyler's visits

be restricted due to Micah reporting to allison that Daddy

Tyler had made comments in Micah's presence that she felt

were inappropriate, to wit: ". big titted girls like

to be spanked ." (E8 ) ( 32:4-7 \ (47 t 4-10 ) . Allison had

also observed. Micah playing with dolls simulating a sex act



(kissing a penis) and of Micah talking about ejaculation.

(30:24 to 3223). Additionally, Allison became aware that
Tyler and his mother, Dawn, were not following the

supervised visitation requirements of their parenting p1an.

(4622-24). Micah was between age two and three at the time

these events were occurring. (3221,1-14).

From Micah's birth (September 4, 2007 ) to the entry of

the parties' Decree of Paternity (Ju1y 2, 20L0), Tyler had

no contact with Micah nor had Tyler provided any support.

(34: 17 -24) (7 :26) .

Both Allison and Tyler have struggled with addiction

issues. At the time of the hearing, Allison admitted to
being alcoholic but had been sober for seven (7) months

prior to trial. (27 zL9-23). Tyler had numerous drug and

alcohol related charges. (107:6-111:9). Tyler told AIIison
of a death that resulted when he gave a girl cocaine during

her birthday party. (27:1-11). At the time of the hearing,

Tyler was serving a sentence at the Nebraska State

Penitentiary for motor vehicle homicide with a release date

in 202L and a possible parole date of 2olg. ( 109:14-

17)(116:8-18).

Ty1er, while living at his mother,s home, provided

A1lison, with his mother,s knowledge, drugs and alcohol.
(23;2-16). Tyler then engaged in sex with Allison. (22219

to 23:!). Tyler has also given Allison marijuana laced

with cocaine without terring her it was laced with cocaine.

(25:23 to 26:77). Tyler has aLso acknowledged dealing



drugs before he had a relationship with ALlison. (26223-

25\.

Allison had noted that Tyler had no person to person

contact, phone contact r or written contact with Micah for

at least one ( 1 ) year prior to Tyler entering the Nebraska

State Penitentiary in February of 20L2. (33:8-23). After
being incarcerated and before the guardianship, Tyler also

had no contact with Micah. (33224Lo 3427).

On March L, 2012, Daniel and Linda Hardy, the adoptive

maternal grandparents of Micah file to become joint

guardians of Micah. (E6:103). The Order appointing them

and their Acceptance of the guardianship were signed and

filed on April 26 and 30, 20L2. (E5:405).

Daniel and Linda Hardy not only adopted Allison, but

her two older sisters. (53:20 to 54221. Daniel and Linda

Hardy have been in Micah's life from the beginning. Micah

has resided with Dan and Linda as follows:

DATE CTTATTON
September 4, 2007 from
and Linda's to October

hospital
2009

to Dan ( 54:12-15 )

October 2009
Allison in an
daily visits

to January 2009 lived with
apartment in Wahoo. Almost

from Dan and Linda

(54223 to 55:3)

January 2009 to
M.R. lived with
the time."

I'ebruary 2011-
Dan and Linda,

AIIison and
"most of

( 55:9-16 )

February 2017 to present with Dan and
Linda Guardianship proceedings started
March of 2012

l_n
(55t21 to 56:15 )

Linda Hardy

the same fifteen

had also requested that the

( 15 ) month rule that it
court apply

applies in



juvenile matters as Micah had been out of the care of the

biological parents for more than fifteen (15) months prior

to the filing of the adoption/termination proceeding.

(57:2-25'1 .

Tyler's mother, Dawn's testimony was confused. Dawn

testified that Tyler had in person visitation with Micah as

recently as 20L3. (144:L-4). However, Tyler went to jail

in February of 2012 and Dawn has acknowledged that she has

never taken Micah to the penitentiary to visit Ty1er.

lL52:24 to 153:4) (155:10-12). Dawn also testified that

Ty1er had telephone visits after he was incarcerated 15 to

20 times while Micah was visiting her home. (L47 224 to

148:5). No dates are given as to when these phone

conversations first began.

Procedurally, the trial court bifurcated the

proceeding allowing the termination portion to go forward

first which, if successful, the adoption portion would

proceed. Allison had signed a voluntary relinquishment and

the Tribe, although notified of the proceeding, made no

appearance. (E9).

PROPOSTTIONS OF I.AW

rN CONSTRUING

STATUTE'S INTENT.

STATUTE, A COURT LOOKS TO THE

Fisher v. Payflex Sys. USA, Inc. , 285 Neb. B0B, 829

N.w.2d 703 (2013).



TO ESTABLISH ABANDONMENT, THE COURT WILL LOOK TO THE

SIX MONTHS PRIOR TO THE FILING OF THE ADOPTION AND THE

TOTALITY OF THE CIRCUMSTANCES TO SHOW THAT A PARENT HAD AN

INTENT TO ABANDON HIS/HER CHILD.

In re Adoption of Simonton , 211 Neb. 777, 320 N.W.2d

449 (1982).

Neb.Rev.Stat. S43-104 (as amended).

DETERMINING THE CREDIBTLITY OF THE WITNESS IS ALMOST

ALWAYS A DITTICULT MATTER, REQUIRING AS MUCH TANGIBLE AND

INTANGIBLE DATA AS POSSIBLE TO BETTER ASSURE A CORRECT

DETERMTNATION AND, THEREFORE, SUCH A DETERMINATION IS

AIWAYS INITIALLY LEFT TO THE FACT FINDER AT TIIE TRIAL LEVEL

AS SAID FACT FINDER IIAD THE OPPORTUNITY TO HEAR AND OBSERVE

THE WITNESS. FURTHER, THE FACT FINDER AT TRIAL WILL NOT BE

OVERTURNED ABSENT AN ABUSE OF DTSCRETION

Ritter v. Ritter, 234 Neb. 203, ante p. 203, 450

N.w.2d 204 ( 1990).

Harwaqer v. Harwager, 234 Neb. 703t 452 N.W.2d 296

( 1990 ) (At pages 704 to 705 ) .



SI'I,IMARY OF ARGT'MENT

Appellants argue that Tyler may not invoke I.C.W.A. or

N.I.C.W.A. to thwart an adoption or termination, where he

is not a custodial parent nor has he been an active member

of an Indian family. OnIy an Indian Tribe or parental

rndian member of an Indian family may invoke those

statutory protections. If Appellants' first argument is

correct, then the trial court should not have applied a

"beyond a reasonable doubt standard" to determine if Father

had abandoned Micah H. Further, Appellants did Prove by

clear and convincing evidence that Father had abandoned

Micah and, therefore, their Petition for Adoption should

have been granted.

As the applicable sections of N . I . C . W. A. mj-rror the

federal statute (except the cite itself), Appellant will

only make reference to I.C.W.A.

ARGI'MENT

I.

TEE TRIAI COURT ERRED TN FINDING THAT I.C.W.A. APPLIED

Appellants will first argue that the trial court erred

in finding that I.C.W.A. applied. If the appellate court

finds that the trial court made no error in this legal

finding, the appeal is at an end as Appellants' did not



offer the testimony of an expert as required by I.C.W.A.

If, however, the appellate court finds that the trial court

did err in applying I.C.W.A. to the case currently before

this court, the second factual error must either be

reviewed by this court, de novo on the record, or sent back

to the trial court to apply the approprj-ate burden of proof

standard to the facts.

In construing a statute, a court first looks to the

statute's intent. Fisher v. payflex Svs. USA, Inc., 285

Neb. 808, 829 N.W.2d 703 (2013).

The purpose of I.C.W.A. was set forth by the U.S.

Supreme Court as: ". the product of rising concern in

the mid-1970's over the consequences to Indian children,

rndian famiries, and rndian tribes of abusive chird welfare

practices that resulted in the separation of large numbers

of rndian children from their f,amilies and tribes through

adoption or foster care placement, usually in non-Indian

homes. " (Emphasis Added). Miss j-ssippj- Band of Choctaw

Indians v. Holyfield, 490 U.S. 30, 32 (1989).

In the matter currently before this court, Tyler had

abandoned his child for more than a year before the firing

of the adoption, Tyler's mother had been paying the support

and Tyler had only been an active part of the,,Indian

family" for 7-70 days of Micah H.,s life. Tyler was not

l0



part of or actively participating with any Indian family

unit at the time of the filing of the adoption. See, 25

U.S.C. SS1901 & 1902, Mississi-ppi Band of Choctaw Indian v.

Holvfield, 490 U.S. 30 (L989), and Adoptive Coup1e v. Babv

Girl, 398 S.c. 625, 731 S.E.2d 550 (2013).

Adoptive Couple, supra, is the U.S. Supreme Court's

most recent interpretation of I.C.W.A. In Adoptive Couple,

an Indj-an Father attempted to invoke the protection of

f.C.W.A. to obtain custody of his chi]d. The Father signed

a relinquishment to his baby girl. The adoptive couple

(the couple does not include biological mother) served

Father with notice of the pending adoption. Father then

withdraws his relinquishment indicating he thought he was

relinquishing to the mother, and not for a private

adoption. Father never had custody or supported baby gir1.

Father sought custody at the adoption proceedings arguing

that I.C.W.A. applied. The South Carolina Family Court

denied Adoptive Coup1e's Petition and awarded custody to

the Indian Father indicating that, Since the matter

involved an Indian child, I.C.W.A. applied and certaj-n

heightened burdens of proof applied. The South Carolina

Supreme Court upheld the trial court and the matter

eventually found itself before the U.S. Supreme Court.

11



The U.S. Supreme Court reversed noting that neither

25 U.S.C. S1912 (f) nor (d) applied. Those sections only

applied to require a heightened showing in an involuntary

termination case where a parent, s ,,continued,, custody was

at issue. As the Indian Father in Adoptive Couple never

had custody, I.C.W.A. didn't app1y. The Supreme Court went

on to say that 25 U.S.C. S1915(a) also did not prevent a

non-Indian family from adopting where no other eligible

candidates have sought to adopt

fn the matter currently before this court the non-

fndian father, Tyler, also never had custody of Micah. In

fact, by his own admission, he had no contact with Micah

for more than one year prior to his going to prison.

(1-31:11-23). Further, if the policy of I.C.W.A. is to be

preserved, allowing Ty1er to assert I.C.W.A. seems counter

productive to promoting the Indian culture. The Hardy's

have raised three Indian children, keeping them aware of

and in tune with their Indian heritage. (84:12-85:3).

Adoptive Couple, supra, does not stand for the

position stated by the Saunders County Court, to wit: '3.

The right of preservation of the family flows through the

child and is therefore available to both parents." (lt2z2\.

The trial court having erroneously applied I.C.W.A. and

thereby applied that wrong burden of proof and heightened

t2

l



standards it now becomes incumbent on this court to review

the factual findings of the court, de novo on the record,

relating to abandonment.

II.

Abandonment

The trial court,s findings are set forth in its

Journar Entry and order filed september g, 2015, it states,

in pertinent part as follows:

a) The paternal grandmother not the father pays the

support for Micah H.

b) This case is as much about preserving paternal

grandparent visitation rights as it is about preserving the

parental bond of the father.

c) The mother appeared to be the person, besides

Petitioners, who held the best interests of Micah H. above

even her own selfish interests. Her evidence showed that

she felt Micah deserved a permanent place to live with a

reliable parent.

d) The father, by contrast, in his testimony, showed

more concern for himself and his mother,s efforts to gain

grandparent visitation. His record of fatherhood is

limited to getting a fifteen year o1d runaway under the

influence of alcohol and getting her pregnant at his home

when the evidence suggested his mother knew or should have

13



known what was going on in her basement and did nothing to

intervene and protect that child. His record of fatherhood

consists of a ten day period in which he and the mother

attempted to live together, which was unsuccessful, and his

visitation from time to time with the child. His present

circumstance of being incarcerated for causing the death of

his friend while operating a motor vehicle under the

influence of alcohol makes it impossible for him to be

considered for custody until his release from prison which

is not until 2019. By then, Micah will be twelve years oId

and will have lived with with his grandparents for most of

his life. There was no evidence offered that the father

was doing anything while incarcerated to increase his skill

set as a parent. while he is certainly not a fit parent at

this time, the court is unable to find beyond a reasonable

doubt that he has abandoned the child. He has some minimal

contact with the child and his child support obligation is

satisfied by his mother.

e) By nearly any other standard, the court would not

hesitate to grant adoption but under the unique

requirements of I.C.W.A. and the burden otf proof beyond a

reasonable doubt the Court is compelled to deny the

petition. (T12:3 ) .

14



The trial court, having had the opportunity to hear and

observe the witnesses, is in the better position to

determine the credibility of the witness and its finding of

fact will not be overturned absent an abuse of discretion.

Ritter v. Ritter, 234 Neb. 203t ante p. 203, 450 N.W.2d 204

(1990). Harwager v. Harwager, 234 Neb. 703, 452 N.W.2d 296

(1990) (At pages 704 to 705).

The trial court clearly indicates in paragraph 5 of its

findings that it only denied the adoption because of the

heightened standard of I. C.W.A. (T12 :3 ) .

Applying a clear and convincing standard to the matter

currently before this court, and reviewing the totality of

the circumstances, Tyler has abandoned Micah H. In re

Adoption of Simonton, 21.1 Neb. 777 , 320 N.W.2d 449 (L982).

Neb.Rev.Stat. 543-104 (as amended).

As Tyler has abandoned Micah, Tyler,s rights should have

been terminated.

CONCLUSION

I.e.W.A. does not apply to a parent fndian or non-

Indian who has not had custody of an fndian child.
The Hardys have shown by clear and convincing evidence

that Ty1er has abandoned Micah H. and Tyler,s parental

rights should be terminated and the adoption granted.

15
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IN THE COURT OF APPEALS FOR THE STATE OF NEBRASKA

rN RE ADOPTION OF CASE NO. A-15-1080

MICAH H. PROOF OF SERVICE

COME NOW Appellants, Daniel L. Hardy and Linda K.

Hardy, by and through counseL, John H. Soh1, and does

hereby certify that on the 5'h day of April t 2O!6t two (21

true and exact copies of Appellants' Replacement Brief in
the above-captioned matter were served upon all interested
parties by mailing the same by first-class, U.S. MaiI,
postage prepaid, to the following addresses:

)

)

)

)

Ms. Jennifer D. Joakim
Attorney at Law
308 West 3'd Street
P.O. Box 234
Valparaiso, NE 68065

Mr. Robert J. Bierbower
Guardian ad Litem
539 4th Street
P.O. Box 408
David City, NE 68632

Mr. Marty Jackley
Attorney General
1302 E. Highway L4, Suite
Pierre, SD 570501-8501

Ms. Allison C. Hardy
2926 North 50th Street
Lincoln, NE 68504

John Ye1low Bird Steele
Oglala Sioux Tribe
P.O. Box 2070
Pine Ridge, SD 57770

Secretary SaIIy Jewel1
Dept. of the Interior
1849 C Street, N,W.
Washington, D.C. 20240
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